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abbreviations. 


REPORTS, 


A.I.R. 1914 All., Bom., etc. .. All India) 
Reporter, Allahabad, Bombay, etc., 
sections of the respective years. 

A. M.L.J. .. Ajmer-Mcrwara Law Journal 
Agra H.G.R. . . Agra High Court Reports. 
All. or I.L.R. All. . . Indian Law Reports, 

Allahabad Series. 

All, L. Jour. . . Allahabad Law Journal. 
All.W.N. . . Allahabad Weekly Notes. 

All. W.R. . . Allahabad Weekly Reporter. 

I.L.R. Assam. . . Indian Law Reports, Assam 
Series. 

B. R. . . Bihar Reports. 

Beng, L.R, . . Bengal Law Reports. 

B. L.J.R. or Bihar L.J.R. . . Bihar Law 

Journal Reports. 

Bom. or I.L.R. Bom. , . Indian Law Reports, 
Bombay Series. 

Bom.H.C.R, . . Bombay High Court Reports* 
Bom.L.R. , . Bombay Law Reporter. 
Bom.P.J. . . Bombay Printed Judgments. 
Bur.L.Jour, . . Burma Law Journal. 

Bur. L. R. . . Burma Law Reports. 

Bur. L. Tim. . . Burma Law Times. 

Cal. or I.L.R. Cal. . . Indian Law Reports, 
Calcutta Series. 

Cal. L. Jour. . . Calcutta Law Journal. 

Cal. L. R. . . Calcutta Law Reports. 

Cal. W. N. . . Calcutta Weekly Notes. 

Cal. W.N. (D.R.) . . Calcutta Weekly Notes. 
(Dacca Reports). 

C. P.L.R. . . Central Provinces Law Reports 
Cr. App. Rep. . . Cohen’s Criminal Appeal 

Reports. 

Cr. or Cri. L. Jour. .. Criminal Law Journal. 
I.L.R. Cut^ .. Indian Law Reports, Cuttack 
Series. 

Cut.L.T. . . Cuttack Law Times. 

E. P. . . East Punjab. 

I.L.R. E.P. or East Pun. . . Indian Law 
Reports, East Punjab Series. 

F. C.R. . . Federal Court Reports. 

F.L.J. . . Federal Law Journal. 

I.L.R. Hyd. . . Indian Law Reports, Hyde- 
rabad Series. 

Ind. App. .. Law Reports, Indian Appeals. 
Ind. Cas. . . Indian Cases. 

I.L.R. or Rul. . . Indian Rulings or Ruling. 
I.T.R. , , Income Tax Reports. 

J & K . . Jammu & Kashmir. 

]• & K.L.R. .. Jammu* & Kashmir Law 

Reports. 


J. L.R. or Jaipur L.R. .. Jaipur Law Re- 

ports. 

I.L.R. Kar. , . Indian Law Reports, Karachi 
Series. 

K. B. . . (Law Reports) King’s Bench Division. 
(L.J.) K.B. . . Law Journal Reports, King’s 

Bench. 

K. L.T. or Ker, L.T, . . Kerala Law Times. 
I.L.R. Lah, . . Indian Law Reports, Lahore 

Series. 

Lah. L. Jour. . . Lahore Law Journal. 

Lah. L.T. . . Lahore Law Times. 

L. R.A. . . Law Reporter, Allahabad. 

Low. Bur. Rul. . . Lower Burma Rulings. 
Luck, or I.L.R. Luck. . . Indian Law Re- 
ports, Lucknow Scries, 

Madh. B. or M.B, . . Madhya Bharat. 

I.L.R. Madh, B. . . Indian Law Reports, 
Madhya Bharat Series. 

Madh. B.L.J. . . Madhya Bharat Law 

Journal. 

Madh. B.L.R. . . Madhya Bharat Law Re- 
porter. 

Mad. or I.L.R. Mad. . . Indian Law 
Reports, Madras Series. 

Mad. H.G.R, . , Madras High Cour 

Reports. 

Mad. L. Jour. . . Madras Law Journal, ekes. 
Mad. L, Tim. .. Madras Law Ttcs.ti 
Mad. L. W. . . Madras Law Woy, 

Mad. W. N. . . Madras Weekly eniNl 

M. L. R. or Marwar L. R. , , Marwar 

Law Reporter. 

Moo. Ind. App. . , Moore’s Indian Appeals. 

Moo. P. G. C. .. Moore’s Privy Council 

Cases. 

Mys. . . Mysore. 

I. L. R. M!ys. . . Indi.'in Law Reports, 
Mysore Scries. ’ 

Mys. H. C. R. .. Mysore High Court 
Reports. 

Mys. L. J. .. Mysore Law Journal. 

I. L. R. Nag. . . Indian Law Reports, 
Nagpur Series. 

Nag. L. Jour. .. Nagpur Law Journal 
Nag. L. R. . . Nagpur Law Reports. 

N. W. P. H. C. R. . . North-West Pro* ^ 

vinccs High Court Rep^/ts. 

Oudh Cas. . . Oudh Cases. 

Oudh L. Jour. .. Oudh law Journal. 
Oudh L. R. . . Oudh Law P ^K^rts, 

Oudh S. G. . . Oudh Select \ ^-ses. 
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abbreviations (cotlta,) 


Oudh W.N. . , Oudh Weekly Notes. 

Pak. Cas. . . Pakistan Cases. 

Pak. L. R., Lahore Pakistan Law Reports, 
Lahore. 

Pat. or I. L. R. Pat. . . Indian Law Re- 
ports, Patna Scries. 

Pat. L. Jour. . . Patna Law Journal. 

Pat. L. Tim. . . Patna Law Times. 

Pat. L. W. . . Patna Law Weekly. 

Pat. W.N. . . Patna Weekly Notes. 

l.L.R. Patiala . . Indian Law Reports, 

Patiala Scries. 

Pepsu L. R. . . Pepsu Law Reports. 

1. L. R. Punj. . . Indian Law Reports, 
Punjab Scries. 

Pun. L. R. . . Punjab Law Reporter. 

Pun. Re. . . Punjab Records. 

Pun. W.R. . . Punjab Weekly Reporter. 

I. L. R. Raj. . . Indian Law Reports, 

Rajasthan Series. 

R.L.W. or Raj. L. W. . . The Rajasthan 
Law Weekly; 

Rang, or l.L.R. Rang. . . Indian Law 
Reports, Rangoon scries. 


Rang. L. R. . , Rangoon Law Reports. 

Rat. Or Rat, Un. i Cr. G. . . RatanlaPs 
Unreoorted Criminal Cases. 




R. D. . . Revenue Deebions. 

Sau. . . Saurashtra. 

Sau. L. R. • • Saurashtra Law Reporter. 
Sind L. R. . . Sind Law Reporter, 

S. C. J. . . .Supreme Court Journal. 

S. G. R. . . Supreme Court Reports. 

Suth. W, R, . . Sutherland’s Weekly Re- 
porter. I 

l.L.R. Trav. Co. or T, C. . . Indian Law 
Reports, Travancore-Cochin Series. 

T. C. L. R. or Trav. Go. L, R. . . Tra- 

vancore-Cochin Law Reports.! 

T, L. J. or Trav. L. J. . . Travancore 

Law Journal. 

U. P. L. R. . . United Provinces Law 

Reports. 

Upp. Bur. Rul. . . Upper Burma Rulings. 
Vind. Pra. or V. P. . . Vindhya Pradesh. . 
Weir . . Weir’s Criminal Rulings. 


I 




Other Abbreviations. 



A.C. 

.. Appellate Jurisdiction, 

N. 

• • 

Note, 


Gvil. 

No. 

• m 

Number. 

A. Cr. 

.. Appellate Jurisdiction, 

O. 

• • 

Order. 

App. 

Criminal. 

. . Appendix or Appeal. 

O. C. 

4 • 

Original Jurisdict 

Civil. 

Appr. 

An. 

. . Approved. 

. , Article. 

O. Cr. 

• ft 

Original Jurisdict 

Criminal. 

B. R. 

. . Board of Revenue. 

Over, 

• • 

Overruled. 

C. A. 

. . Court of Appeal. 

P. 

ft ft 

Page. 

Civ. 

. . Civil. 

Pr. 

ft ft 

Para. 

Cl. 

, . Clause. 

Pt. 

ft ft 

Point. 

Cons. 

Considered. 

P. C. 

• ft 

Privy Council. 

Cr. 

. . Criminal. 

Pie. 

ft • 

Preamble. 

Diss. 

. . Dbsented. 

R. 

ft ft 

Rule. 

Dist. 

. . Distinguished. 

Ref. 

ft ft 

Rcfened or Reference. 

D. B. 

. . Division Bench. 

Rcl. on 

ft ft 

Relied on. 

Expl. 

. . Explained. 

Rev. 

ft ft 

Revenue. 

F. A. 

. . First Appeal. 

S. 

ft ft 

Section. 

F. B. 

. . Full Bench. 

S. A. 

ft ft 

Second Appeal. 

F. C. 

. . Federal Court. 

S. B. 

ft ft 

Special Bench. 

Foil. 

. . Followed. 

S. C. 

ft ft 

Supreme Court. 

Ulus. 

. . Illustrations. 

S. N. 

ft ft 

Short Notes of cases; 

lour. 

L. P. 

. . Journal. 

Letters Patent. 

V. 

ft ft 

Volume Number, 


the fifty years’ digest 

1901-1950 

(Civil, Criminal & Revenne) 
vniiiMF JU 


PENAL CODE (XLV of x86o) 


P^NAL code (XLV of i860) 
— S* x6i« 

Synopsis. 

!• Applicability and scope 
Gtalilication 
3, Offence nnder 
4* Sanction for proaecotion 
-5. Sentence 
6< MiaceUaneons. 

*• Applicability and scope. 
I S. l6x — Applicability and scope. 


dcring or attempting to render arjy 
one witb any public servant as such. 
1948A.W.R. (C.C.) I20 -=i 948 O.A. 
Cr.L. J. 2I9=A.I.R. X945 


fcTvicc to any 
5, M. 86, foil. 
(C.C.) iao-5* 


S. i6x— Offence nnder by public servant. 

Under the concluding words of S. 161, a public 
servant may be guilty under that section even J^dcpci^ 
dentlv of the exercise of his official function, that is, 
if he obtains a reward for rendering or attempting 
to render any service to a person with another pi^Uc 
servant. A. I. R. 1943 F.C. 18=44 Cr.L.J. 4w— 47 
C.W.N.F.C. 5=9 B.R. 3io=*943 M.\N.N. 3«6-« 
Pat. 349=24 F.L.T. i 39=(*943) 2 
I.L.R. (1943) Kar. (F.C.) 2 Sup.= i943 F.C.R. 7=» 

206 Iml. Ciu. 23a (F.C.) 


S. 161 of the Penal Code deals with three cate- 
gories of cases:— 

(0 acceptance of gratification as a motive or 
reward for doing or torfearing to do any omciaJ 
act, 

(2) acceptance of gratification for showng or .for- 
bearing to show in ibc exercise of his official function, 
favour, or disfavour, and 

(3) acceptance of gratification for reridcring or 
attempting to render any service or disservice to any 
person with the Legislative or Executive Govenimciit 
of India or with the Government oi any Presidency, 
or with any Lieut. Governor, or with any public 
servant. 

Where a constable working in Court accepts 
gialificalion from certain wiinessei on the induccrntiit 
that the identification of property for which they had 
come would be expedited, the case falU under the 
last category mentioned above. i949 A.L.J. 326** 
X949 A.W.R. 529. 

— S. i6x— Offence nnder— Accepting UlcKal 
grmtiacation or rendering service wiib public 
servant. 

S. 161, I. r. Code, is not confined to cases in which 
the illegal gratification is taken for doing an official 
act, and it is an offence under that section for a 
public servant to accept any gratification oUicr than 
l^ai remuneration as a motive or reward for rca* 


—• S. 161. 

Section 161 is not confined to cases in which the 
ffTalificaiion is taken for doing an official act under 
il. It is an offence if a public servant accepts any 
gratification other than legal remuneration as a 
motive or reward for rendering or attempting to 
render any service to any one with any- public servant 
as such. i05lnd. Gas 829=51 Mad. 86=39 
015 = 26 M.L W. 529=1927 M.W.N. 7C4-28 Cr.L.J. 
,005=^9 A.l.Cr.R. i 8 o=A. 1.R. 192? Mad. ioii-53 
M.L.J. 723. 

S. i6x— “Motive or reward”— If covers also 

a case where the payment is made in respect of past 
favours — Person on leave— Does not cease to be a 
public servant to whom S. 161 is applicable. 

What is forbidden by S. 161 ol the I. P. 
generally is receiving any gratification as motive do 
Sr a reward for having douc any such thing as is dis- 
cribed in llic definition. Accoidingly the phrase, 
“motive or icward” under S. 161 covers a case 
where the i>aytucnt is made in respect of past 
favours. 

S. 161 will apply also to a person who is on leave 
as lie cannui be said to have ceased to be a public 
jcrvant. Such leave counts as duty and so long as a 
person is on duty he must be deemed to be a public 
servant. 60 L.W. .\Qii (0 = 4^ Cr-L-J. ioo8=A.l.R, 
1948 Mad. 63=1947 M.W.N. 49* =(‘947) 2 M.L.J- 
iGo. 
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PENAL CODE (XLV OF i860) — S. 161 — i. Applicability and scope. 


S. 161 — OfiTence QDdDr~Police constable 
accepting money to get accused released on 
bond. 

The accused who was a police constable was charged 
under S. 161, I. P. Code, for having accepted 
money to get one M who was under arrest in a petty 
case released on a bond* It was contended that as 
It was no part of the official duty of the accused to 
rclcuc his dciziAnding ^nd rcccivio^ money did 
not amount to an offence under S. 161, I. P. Code: 

Held, that the accused was a public servant and an 
officer of ihe Uiana and demanded money for the 
purpose of securing die release, that it was clearly 
demanded and paid as a motive or reward for the 
accused rendering service to M with a public servant 
namely, the officer in die thana who could grant the 
release, and that, therefore, the accused was guilty of 
an offence under S. 161, I. P. Code. 22a Ind, Cas. 
522=47 Cr.L.J. 3 i 6=A.1.R. 1946 Gal. 270. 


S. i6i— “In the exercise of official function**. 

Statement that Government servant worked for 
money in favour of a candidate at an election is not 
charging him with bribery as such work is not in 
discharge of his official duty. It is on the contrary 
prohibited. 97 Ind. Cas. 354=6 Pat. 224=7 P.L.T. 

608=1926 P.H.C.C. 314=27 Cr.L.J. logo^A.I.R. 
1926 Pat. 499. 

‘ S. i6i — Present for obtaining employment. 

. The accused, a candidate for service, went to inter* 
view an officer and after saying that he wished to 
apply for a post in his department offered him 20 
currency notes ofRs. 10 each saying, “I have brought 
this as a present for you*’. The officer immediately 
caught hold of the accused, and after getting the 
notes counted by bis servant turned the accusecl out 
of his quarters: 


^ 161 Clerk demanding that applicant 

should invest Rs. loo in war loan as condition for 
forwarding application— Offence under S. 161, held 
committed by derk. 


It was the official duty of the Arms Act Clerk 10 
put up to tlie Sub*Divisional Officer the application 
which the petitioner made for renewal of the licence 
for his gun. As a condition to the pcrfonoancc of that 
duty, the Arms Act Clerk demanded that the petitioner 
should invest Rs. 100 in war loan; 


Held, that the demand ©1 the Arms Act Clerk 
constituted an offence under S. 161. A.I.R. iqa^ Pat. 
258 = 26 P.L.T. 38=24 Pat. 138=11 B.R. 486=46 
Cr.L. J. 748=220 led. Cas. 416. 


S. 161. 

Station master supplying wagons and honestly 
believing that demurrage would be chargeable taking 
Rs. 20 for demurrage cannot be convicted under 
S. 161. A.I.R. 1944 F.C. 66 = 23 Pal. 517=1944 
M.W.N. 430=48 C.VV.N.F.C. 109=11 B.R. 20 = 11 
Cr.L.J. 75 ‘>=(i 944 ) * M.L.J. 503=1944 F.C.R. 262 
= 194.^ A.W.R. 26 = 25 P.L. r. 200=1944 A.L. 1 . 2*^8 
= 214 Ind. Cas. 199 (F.C.) 


S. 161 “Falec report. 

Lf.horc Hitth Court Rules — Process Server not 
authorised to conduct Court Sale— False report by — 
Liability. 1930 Cr.C. io8=A.l.R. 1930 Lab. 92. 


S. iGi — Applicabiliiy. 

liven where an act is not within the exercise of the 
official duty of a public servant, if a public servant 
erroneously represents that the particular act is wuhm 
the c.\ercise ol hi.s official duty hr would lx* liable to 
conviction under S. i6i. i( he obtained a gratiheation 
by inducing such an erroneous helirf in another 
person. 113 Ind. Cos 179=51 AH. 467=11 A.I.Cr.R 
205= 19.^9 A L.J. i 53 = io L R.A.Cr. 23 = 30 Cr I 1 
C7=A.1.K. i9i» All. 7-, 2. 


— — S. 161 - -lUustiutionH — Scope. 

The principle of the illustration applies a.«. much 
the other purposes set out in S. 161 .ts to doing 
forbearing to do any official act. 105 Ind. Cas 8 
= Mad. br, = 9 A.I.Cr.R. ibo=39 M.l.T. 615 
cb .M L-U. 529=1927 M.VN’.N. 704.,28 f ir L 

:oo 5 =^A.I,K. 1927 S 5 dd. iuh = 53M.L.J. 723 


Held, that a clear case under S. 161 was made 
out. 88 Ind. Cas. 857 = 6 Lah. 98=26 P.L.R. 263 = 
q 6 Cr.L.J. I24I = A.I.R. 1925 Lah. 401. 


loi— Public servant* 

If a convict warder accepts gratification from a 
prisoner for smuggling certain paper* with some per- 
son outside the jail he commits an offence under 
S. 161. 83 Ind. Cas. 342=26 Bom. L.R. 267 = 25 
Cr*L*J. 1924 Bocd« 3854 


S4 161 — Gbaprasi as intermediary^— Whether 

liable. 

1 \ received R«. 20 for payment to 

clerk of the Court who is to register die name of one 
ofthc two persons paying, for the post of a copyist. 
11 guilty of an offence under S. 161, I. P. C. and 
the evidence of the persons who paid the amount 
corroboraied by that of tJic pleader who witnessed 
Ihe paytnent 11 sufficient for that purpose. 18 
Cr.L.J. 536 » 9 P.R. 1917 (Cr.)=39 md. Cas. 680. 


- S. 161 — Demand of money for reelsterinff 

vakaJat — Whether offence. ® 

Vakalais and affidavits registered before a Village 
Mtinsiff arc not judicial records. Therefore, a demand 

ofmoncy for registering a vakalal IS not an offence 
under b. 161. 18 Cr.L.J. 37 = 36 Ind. Cas. 869 (Mad.), 

— SB 161 and 384— Burmnh ViUago Act, Ss t 
and ^Threat by Village HeadiSan-B^irmah 

A villag,. headman who rnforers payment of money 
not Ug.illy clue by threatening persons with a criminal 
chaigr under S. lo oi tlie Gambling Act docs not 
column an offence under .S. 161 of the Penal Code as 
Ur IS neither empowered lo arr«t people ontravening 
b. 10 ol ilu r, ambling Act nor bound to give iiiloraiaiion 
ol Ol iiivesugaies such offence under ilie V'illagc Act 
and ;is lie is „oi therefore exercising .my official 
turn tn, ns or dou.g an olfida: act. 6 Bur. L.T. 02=14 
Cr. L. J. 4 1 3 _a<> inj, Cos. 237. 

— --S. 161. 

Liability under S. i6t bring one under general law is 
not aih cted by the imposition oJ liablity under S. 6l (c) 
of Bihar and Orina I xcisc Act, 1915. A.I.R. 1943 
Pat, 229=22 Pal. 76. ^ 


S Code (XLV of i 8^)— S. i6i — 2 . Gratification. 



8. Gratificalioo. 


“ — Sa. 161 and 116. 


— —S. i6i — Dasturi or cnatomary payment*— If 
illegal gratification — Offence. 

Even a customary payment in the nature of dasturi 
comes within the mischief of S. j6i, I. P. Code. l.L.R. 
(1^6) Nag. 98a=A.I.R. 19^7 Nag. 109=1946 N.L. J. 
586=226 Ind. Gas. 276=47 Cr.L.J. 873. 


Where the accused paid the money to a person to be 
banded over to a public servant as a bribe but the 
money was not so paid : 

Held) that the accused was guilty of abetment of an 
offence under S. 161 read with S. xt6. 1042 N.L. J. 
104. ’ 


' " S. 161 — Bribe in kind. 

A public servant accepting a donation to a charity in 
which he IS interested, as a motive for showing favour 
to the donor in his official acts, is guilty under S. 161. 

Gratification in S. 161, is not restricted to pecuniary 
Kr^tinution or gratification estimable in money* 67 
Ind. Gas. 818-24 Bom. L. R. 534=23 Cr. L.J. 466= 

A.I.R. 1923 Bom. 44. ^ J 


3. Offence under. 

(a) Abetment 

(b) Attempt 

(c) Essentials 

(d) Proof. 


3 (a). Offence under — Abetment. 

— -Ss. i6x and ti6— PubUc Servant receivii 

to®*!, another pubUc servant wl 

fav^r to the person paying the bH] 
Conviction under S. 161— Legality.^ ^ 

Where a constable receives a bribe on behalf of 
Sub-I^pector who was to release the accused on bi 
as the consideration of ‘‘doing or forbearinp” »•»/• 

™ .a: 

Put.rc'rva^:t''L“Trt ''V 

servant to induce *“ Publi 

Report already naadT^ff^u,*” “ "Po.t- 

u u '^wence, ,f any, committed 

Where bribe is offered m a r.,.ki 
view to induce him not to m''kc*^^rer>o*?''®u ‘ ‘ 

*"*81*1 have been already sent 
bribe would be guilty of an offWn?!’ * j 
• with S. ti 6 of the Penal Code I t 
W9 Ind. Gas. 613 = 1947 A.M .TaS' J -^^4 = 

'947 A.W.R. {H.G.) 263 = 1947 a 4 ^ 7 - 

A.L.W.94^A.I.R. .948 All. 17^^ 49=194: 

— S. k6i. 

^rnog of bribr-If p„ „ 

■ M.L. J 


— Sg. 161, 1x6— Abetment of offence. 

Tlic provisions of S. 161 arc not limited to official 

acts only. That section applies even if a public sen ant 

u requested to render any service with another ‘public 

servant . The section docs not require that the public 

servant must, in fact, be in a position to do the official 

act, favour or service at the time. Illustration (c) to 

the section shows that even if a person offers gratifi* 

cation to a public servant by way of reward for services, 

which in fact were never rendered by him, he would 

still be guilty of the offence under S. 161. The 

hcinousness of the act obviously lies in the intenUon of 

the bnbe giver to corrupt the public servant and the 

act canimt be considered to be less heinous merely 

l^cause the public servant docs not happen to possess 

the necessary power to do the required favour or 
service. 


The accused who had got a warrant for attachment 
ol ceriam land issued against a judgment-debror wanted 
to have the warrant signed by the Revenue Assistant in 
his capacity as a Collector. He wished to bribe the 
Kcadcr of the Revenue Assistant in order to get this 
done. While he was standing ouUide the Court room 
ot the Rcvencc Assistant he saw a Magistrate, coming 
out of the Court room and thinking that he was the 

Kcader of the Revenue Assistant placed Rs. 2 and the 

warrants of attachment m his hand, asked him to get 
the warrants signed and take the money* 


Held, ffiat the accused did request the Magistrate in 
hi8 capacity as a public servant, to render him the 
service of getting the warrants signed by another public 

Revenue Assistant and therefore. 
."6, Magistrate did not render him the service 
required, yet the act would stUl be punishable as 

A r offence under S, 161 read with S. 116. 

A.I.R. 1941 Lab. 276=43 P.L.R. 273=42 Cr.L.J. 636 

— l.L.R. (1942) Lah. 402 = 195 Ind. Gas 229. 


4 

The latierpartof S, iGi, make, it an offence for a 

fenal'remnnt'’».‘° gratification other l!,an 

or ittc3S^ of reward for rt nde. ing 

or aiicmpting to render any service witK ^ r^nKWr 

t^aD"Ib^tme^^“f'^ gratification amounts 

to an abrtment of offence under S* i6k 

hi* "fficial capacity 
was holding a departmental inquiry in which M a 

offered a sum of Rs. loo to M as illegal gratificatr n as 
a motive or reward for rendering him a se^^criu the 
proceedings before the Divisional Forest Officer hv not 

shaping his e^^idenre 
Diviri' .^al '“C' t‘ O^ce? ^ac^cL 'In 

connection w.th the allegations again.! him: 

attempting to brihe a 
servant wh o render him service with another pi;l)|ic 
nf ,n Ik , "" a. such and that he wa, guilty 

of M abetment of offence under S.iG.. A.IJi.1935 
Smd 7=37 Gr. L.J, so= ijb jud, Cbu,. 99,. 
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— ■■■ S. 161 — Abetment of o^enco under. 

% 

A mere statement by a pc-son to a Judicial Officer 
that ihe pUiniifTin a certain case would be willing to 
pay a certain lum of money to bim as bribe it he 
decides the ca<e in favour of tt^e plaintifT does not 
amount to the abetment of an oHeoce under 8. ibi. 
A.I.R. 1933 All. 513 = 34 Cr.L j. 623=*933 A-L.J. 1481 
= 55 All. 654= 143 lod. Cat. C61. 




Where it was not within the powen of 
servant to show ttny favour to the person 
bribe: 


the public 
ofiferiog the 


Held, that the latter should not be convicted under 
Ss. t6i and 109. 64 Ind. C 3 af. 369=33 C.L.J. 379=23 
Cr.L.J. isiA.lJl. 1^1 Cal. 344. 


■ S. x6i — Government Hospital — Doctor — Bribe, 
offer of to induce him to retain patient. 

Where the doctor in charge of a Government 
hospital has already decided to 'discharge a patient but 
that patient is still in the hospital he cannot ^ regarded 
to be fonctus officio as his duties and responsibilities 
to the patient still remain and an offer of a bribe to 
bim to retain the pattient for a longer period is an 
offence under S. 161, and the refusal of the bribe 
brings the case under illustration (a), S« 116. 126 Ind. 

Gas. 603 = 32 M.L.W. 17 = A. 1 .R. 1930 Mad. 671. 


-^-S. s6i — Bribing police. 

Where a person is accused of abetment of bribing a 
Head Constable of Police, the 5 rst part of S. 116, is 
applicable and not the second part as an offence 
under S. t6i, is not cognizable by the police and is 
not one, the commission of which it is the duty of the 
head constable to prevent. 109 lod. Cat. 68t=to 
L.L.J. 364=29 Cr.L.J. 601 = to A.I.CrJt. 356=AI.R. 
1928 Lah. 840. 


— - - S. t6i — Instigation — Statement to Pablic 
8er\'anl *‘X wished to pay you Rs. 5,000” may, taken 
with the context, amount to instigation. 

The accused interceded with the Muncipal 
Comissioncr on behalf of his cousin and got some 
building regulation released in lus favour, and then 
waited upon the Commissioner to thank him. The 
cousin had also other business with the MuoicipaJiiy 
pending. In the course of the conversation the 
accused said, *‘ray cousin wished to pay you Rs. 5,000”. 
The Commissioner thought be was being offered a 
bribe and asked him to leave which be did after 
apologies: 


Held, Per Macleod, C.J. — That the words of the 
accused, though not an offer, amounted to an 
instigation to tlie Commissioner to attempt to get the 
Rs. 5,000. 

There arc many other ways of instigating a public 
servant to commit an offence besides by means of a 
direct offer of a bribe. The illustration (a) to S. 116 
U only an example of an abetment of an offence under 
S. 161. 


A person is said to instigate another to an act when 
he actively suggesti. or stimiJates him to an act by .my 
means or language, direct or indirect, whether it takes 
the form of express soLriiation or hints, insinuation or 
encouragement. 


Per Shah, J. — Whth'jui straining the meaning of the 
language used, it couid not l>c s.iid that the accused 
iastigated ih- complainant to do anything. Particularly 
where the conversation d:>ci not amount to an offer, 
the Court should be slow to uifer a sinister purpose 
from words which do not naturally be.-ir that interpreta- 
tion. 67 Ind. Cas 818=24 lh>in. L,R. 534 = 23 Gr.L 1. 
466=A.Li<. 1923 bom. 44. 


Ss. x6x and 109 — Abetment of bribery — Motivo 

immaterial. 

A person banding currency notes to a Magistrate to 
show favour to an accused is guilty under S. t6i, 
though his motive may be merely to expose a corrupt 
Magistrate. 22 M.L.T. 373 = 6 L.W. 677=(l9l7) 
M.W.N. 831 = 19 Cr.L.J. 29=42 Ind. Cas. 989. 

S. x6x, xt6 and 107— Public servant 

for bribe — Ab«ttor>liabillcy. 

A person responding to the call of the public servant 
through payment of a sum of money, is not the less 
guilty of abetment under S. 107, I.P.G. The soUclUtion 
on the servant’s part making the offence is only more 
culpable than it would otherwise Itavc been. S» X07 
docs not require instigation but intentional aiding to do 
a thing. i8Cr.L.J. 327=9 L.B.R. 52 = 10 Bur. L.T. 
252 = 38 Ind. Cas. 439. 


3 (b). Offence under — Attempt. 

\ 

— —S. 161. 

A mere offer to pay an illegal gratificaGon to a 
public servant is an attempt to bribe; actual money or 
other consideration need not be produced at the time 
the offer is made. 83 Ind. Cas. 679=3 Pat. 647=3 
Pat. L.R. Cr. 61 = 26 Cr.LJ. ii9=A.I.R. 1925 Pat. 48. 

Si« i6x, 5XX.— Attempt to obtain illegal 

gratification— Asking is attempting. 

A Civil Court peon asking a party in a suit to pay 
him dasturi if he wished him to serve summons on a 
witness without an identifier is guilty of the offence of 
attempting to obtain illegal gratiBcalion. To ask for a 
bribe is an attempt to obtain one. 2 A. 253. FolL 
('905) 9 C.W.N. 547=32 C. 292. 


/ 

3 (c). Offence under — Essentials. 

--~S. 161 — Acceptance of money to constitute an 
offence under — Requisites. 

Simple acceptance of money is not an offence under 
r Code; It must be as a motive or reward 

for au ofooiaJ act. If a person accepts money as a 
motive or reward for an act which cannot be said to 
be an official act, he would not be guilty under S. i 6 i. 

*950 a.l.j. 57. 


S. 161 logrcdtents of offcnce~>Public servacM 
not in a position to do ofticial act. 


I ingredients of the offence under S. 161, 

I.l . Code, would exist if an illegal gratification is 
accepted by a public servant as a motive or as a reward 
for doing or forljcaring to do some official act. It is 
wholly immaterial wheihrr the public servant concerned 
L5 m a position to do .vny official act or not. 1941 
Ljh. 276; 5i A. .467; 31 ii. 335 and 1948 Nag. ha, 
oil. 3 A.I.Cr.R.D. ai7=A.I.R. 1949 Ajn^c** 12=50 
Cr.L j 400 = 1949 A.M.LJ. 121. ^ ^ 
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S. t6x — On’mce aader — Public servant not in 

a poaition to abow official favour. 

S. 161, I. P. Code, does not require that the public 
aen'ant rcceivirg a bribe must in fact be in a position 
to do the officiw act, favour or service at the lime. It 
is sufficient if he-promises to show favour in the exercise 
of bis official functions alihoui^h he has in reality no 
auch power. I.L.R. (1047) Nag. 6ii = i 947 N.L.J. 393 
“49 CrXj. i 24=A.I.R. 1948 Nag. Ba. 

■■ So. x6i and 1x4 — Offence undar^Payzuent to 

public officers intended as a donation to a public 
institution in which they were interested — Connection 
between the payment and performance of the official 
duty not established— Defence of India RuUs, R. 34 
(6) (c). 

Certain monies were offered to two officers in the 
Provincial Textile Commissioner’s office by the accused 
who were the applicants for a permit. It was established 
by the atten^nt circumstances that the payment was 
made as a donation to a public institution in which 
the officers were interested and that the amounts were 
offered independently of the result of the application: 

Held: (i) that as the sloe qo^ non was the establuh- 
menl of a connection between the payment and the 
performance of the official duty befoie it can be said 
that gratification offered was a motive or reward for 
the purposes mentioned in S. 161 of the Code no 
offence had been made out; 

(ii) fur the same reasons there wras no inducement 
offered to the officers to fail in the performance of 
their duties and consequently no ^'prejudicial act’* had 
been committed by the accused within the meaning of 
34(6) (c) of the Defence of India Rules. 1948 
M.VV.N. 86*61 L.W. I40^A.1.R. i9j 8 Mad. 281—49 
CrXJ. 265 »»(i948) i M.L.J. 142. 

— S. 161. 

The fact that a person giving the bribe to an officer 
on behalf of his principal is not in the service cf his 
principal is immaterial. A.I R. 1543 Lah. 255s*45 
Cr.L.j. 64=46 r.L.R. 166=209 Ind, Cas. 66. 


— -S. x6z. 

It is necessary that the gratification need actually ^ 
produced. 105 Ind. Cas. 829=^1 Mad. 86*»39 M.L.T. 
615 = 26 M.L.W. 520=1927 M.W.N. 764=28 Cf.L.J. 
1005 = 9 A.I.Cr.R, i8o.= A.I.R. 1927 Mad. 1011 “53 
M.L.J. 7 a 3 » 

— S. x6x. 

For a conviction under S. 161, I.P.C., the 
gratiheation must be proved to have been recciv^ 
with one of the intents mentioned in the section. 89 
Ind. Cas. 455=26 Cr.L.j. 1367=* L.C. 522 (Lab ) 

' S» i6z. 

No favour need be shown to the briber as a fact ; It 
would be sufficient if he was led to believe that the 
matter would go against hira if he did not Rive the 
Officer a present. 86 Ind. Ca.s. 72 = 2'» Bom. L.R. 120 
=26 Cr.L.j. 696=A.I.R. 1925 Bom. 261. 

S. x6i. 

Motive of accused must relate to official act— 
\\*hat is deparlmentaliy fprehensible merely i' distinct 
from what is criminal— Karnam taking bribe for getting 
darkhast commits no offeree. 84 Ind. Cas. 940=20 
M.L.W. 618=1924 M.W.N. 894=26 Cr.L.j. 356 = 
A.I.R. 1924 Mad. 851 “47 M.L. J. 662. 

S. 161 — Dlacharge of official functions at the 
time of receiving bribe — Offence. 

To sustain a charge under S. 161 actual discharge of 
public functions when receiving bribe is rot required. 

19 Cr.L. F. 486 = 18 P. R. 1918 (Cr.) = 26 P.W.R. 1918 
(Cr.) = g6 P.L.R. 1918=45 led. Cas. 150. 

S. 1C1 — Reward for any other purpose. 

A public servant taking a sum of money as a motive 
or reward, only for any of the purposes mentioned in the 
section is liable under S. i6», l.P.C. To receive gratifi- 
oa<ion for any other purpose is not culpable. 21 
C.W.N. 552=18 Cr. L.J. 565 = 39 lud. Cas, 805. 


S. 161 — Public servant functus officio. 

No offence under S. 161 is committed where the 
public servant to whom ihe bribe is offered is at the 
time wlien the off- r is made functus officio as to the 
matter in respect ofwh’ch il e bribe is eff-red. A.I.R. 
1935 Pe»h. 26=38 Cr.L.J. 626=154 Ind. Cas. 910. 


— S. x6i — Officer functus officio. 

If a man in the vam hope of getting a public officer 
to re.consider a question, as to which that public 
officer is fuDctas officio offers a bribe he commits no 
offence whatever. 


Amendment of the prerent law suggested. 1 19 Ind. 
Cas. 315=30 M.L.W. 235=1929 Cr. C. 334=1920 
M.W.N. 695=2 M.Cr.G. 230 = 30 Cr.L.J. 1055=A.I.R. 
1929 Mad. 756 = 57 M.L.J.239. 


■S. 161 — Essentials. 

Mere knowledge that a bribe was to be given 
not make a person who has the knowledge a par 
paior in the giving of the bribe. 120 Ind. Cas. 3. 
53 Bom. 479=31 ^om. L.R. 545 = * 9*9 Cr-C, 114 
Cr.L.J. 65=A.UI. 1929 Bom. 296. 


S. 161 — ‘*In the exercise of his official func- 
tions’* — As a motive or rcs/ard. 

S. 161 requires proof that an official has obtained as a 
motive or reward for official conduct an illegal 
gratification for himself or another. Tha‘ other may or 
may not be an official arul ihcrefore may be wholly un- 
connected with the official conduct. The conduct 
which is contemplated as the consi-icration for the bribe 
must be that of the official (>btaiiiing it. To obtain 
a bribe as a motive or reward for another’s ronduci, 
dres not fall wiihin the section ihotigh it may be an 
abetment of that offence or cheating. '1 he performance 
of the act wh'ch is considcialion for the bribe is not 
essential but it is essential that 
the bribe should be obtained ‘as a 
mrtlveor reward*’. I he phrase cx itlently means on the 
understanding that the bribe is given in coniideraiion 
of some official act or conduct. Su« h .an understanding 
need not be proved by explicit evidence of any prrcuic 
agie^mcnt. It may be inferred from ciicumatauces. 
(1907) 9 Bom. L.R. 331 = 31 B. 335. 

3 (d). Offence ondor — Proof. 


S. 161 and the Prevention of Corruption Act 

(II *947)* 4 — Acceptance by pluhic sexvaxtt 
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of gratification other than legal remuneration^ 
Prestimption of acceptance as motive or 
reward. 

The petitioner was a public servant and he accepted 
Rs. too and a gold ring as reward for exercising bis 
official favours in favour of the bribe-givers by recom- 
mending to his superior officer, their retention in their 
jobs, despite a retrenchment discharge notice served on 
them. He was convicted for an offence under S. 161 
of the Penal Code, and in revision, it was contended 
that the petitioner did not receive the gifts as illegal 
gratiheation. or bribe, but simply as *mariyada$', or 
honours rendered to him by persons bcnehtitd by liis 
recommendation, who gave tliem willingly and even 
joyfully out of the gratitude for bis recommending them: 

Held, the essence of the matter is the real nature of 
the payment to be gathered from the circumstances 
and under the general presumption in S. 4 of the 
Prever^tion of Corruption Act, II of 1947, viz., that in 
any trial for offences punishable under S. 161, where 
it is proved that an accused person has accepted or 
obtained for himself any gratification other than legal 
remuneration or any v^uable tiling from any person, 
it shall be presumed unless the contrary is proved that 
be accepted or obtained it as a motive or reward as is 
mentioned in S. 161 of (he Penal Code. 1949 M.W.N. 
649 = 62 L.W, 712 — A.I.R. 1950 Mad. 93 = 51 Cr.L. J. 
386= (1949) 2 M.L.J. 443. 

-- — S. 161 — Conviction — Proof — Snfficency — What 
has to be proved — Proof of mere passing of 
marked currency notes from spy or decoy 
witness (o accused — Sufficiency. 

The mere handing over of currency notes to the 
accused cannot adequately prove that they were given 
as bribe, so as to render the receiver liable to convic- 
tion on a charge under S. 161, 1 . P. CcKle. The 
prosecution muit either succeed or i^ail according as it 
proves that the notes were paid as bribe or not. To 
sustain a conviction it must be proved that the money 
was received by the accused for an illegal purpose * 
it is not lufficicnt to prove that marked notes passco 
from the decoy or spy witness to the acctiscd. I.L.H. 
(‘ 949 ) 585- 

— — S. 161. 

Recovery of marked coins amounts to corroboi alion. 
A.l.R. iQ^C Nag. 245-38 Cr.L.J. 423 = 1. L.R. (1937) 
Nag. 181=167 Ind. Cas. 521. 

■ S. i6x — Illegal or guilty intention— Proof — 
Pasbiog of marked currency notes to accused— 
Proof— Sufficiency for conviction of offence of 
reccivTog bribe — Corroboration of statement of 
police decoy— Necessity — Duty of prosecution. 

It is imi siiffiicicnt for the prosecution in a case of 
ictfiving illegal gratification or bribe, to merely prove 
that some marked currency notes pasted into die hands 
• A the accused from a police decoy or agent 
provocateur. The prosecution tniut produce evidence 
111 iuppori <»r corrolwration of the st.-itcmcnt of the 
detoy that the money in qucbtion was received by the 
atcused for an illegal puri>o»c. The mere siatenimi of 
the decoy that he paid the money for an illegal purpose 
IS not suHicieiit to justify a conviction. 48 Cr L 1 
-49 IM-.K. 253 = A.I.R. 1948 hah. 27. J S4 

S. i6i~Proof of charge— Independent evidence 

— f>uty of proseculioo to addocc— Police trap or 
decoy witness- Evidence of— Sufficiency 


A ^arge under S. 161, I. P. Code, cannot be 
ei^blithed by the tainted evidence of accomplices or 
•pie* of the police. If they are persons set up by the 
police, to make out a case against the accused who had 
probably earned the reputation of corruption, from 
beginning to end, their evidence is not sufficient. There 
must be some independent evidence, either direct or 
circumstantial. It cannot, of course, be laid down as 
a general rule that no prosecution can be based upon 
police traps. While it is generally impossible to defect 
this class of offence in any other way except by police 
traps, that should not lighten the task of the prosecution 
which lies upon it under the general principles of criminal 
law that the accused's guilt must be established beyond 
all reasonable doubt. Anybody may be easily taken 
unawares by a police trap or decoy witness who is no 
better than an accomplice, whose tainted evidence 
cannot in law be held sufficient to bring home (he 
charge to the accused. 4 A.I.Cr.D. 363. 

S. 161 — Proof of offence— Evidence of person 

offering bribe — Value of. 

A person who offers a bribe to a public servant is an 
accomplice, and it is generally unsafe to convict a 
person on the evidence of an accomplice unless corro- 
borated in material particulars. 1929 Nag. 215, ref. to. 
3 A.I.Cr.D. 270=A. I. R. 1949 Ajmer 12=50 Cr. L. J. 
400 = 1949 A. M.L.J. 121. 

S. 161— Proof — Corroboration. 

Bribery case — Payment of bribe not voluntary — Very 
slight corroboration would be sufficient to make evidence 
of accomplice admissible against receiver of bribe. 
A-I.R- »P 35 Boo'- 230*59 bom. 486 = 37 Bom.L.R. 366 
= 36 Cr.L.J. 968=156 Ind. Cas. 615 (2). 

S. i6t — Persons lostromeotal in negotiating 

bribe. 

In a case under S. 161, persons who were either 
instrumental in negotiating the bribe or in arranging 
for its payment arc in the position of accomplices and 
according to well-settled principles it is highly unsafe to 
base a convection on tlieir testimony without indejx'ndent 
corroboration. (1934) 147 Ind. Cas. 557 = 34 P.L.R. 

838 = 35 Cr. L.J. 452. 

” — S. 161— Accomplice in offering bribe. 

A person who offers a bribe to a public officer is an 
accomplice. Persons who actually pay the bribes or 
-cc^opcralc in such payments or arc instrumental in the 
negotiations for the purpose arc also accomplices of the 
person b.'il>ed, and a person who with knowledge that 
the bribe h.'is to be paid advances money is clearly an 
abettor and as such an accomplice. 114 Ind. Cas. 457 

= 30 Cr.L J. 31 1 = 1929 Cr. C. iio=A.I.R. 1929 Nag. 
215. 

- Sn. *61 and 384 — Nature of evidence required. 

S. 161 requires tlic acknowledgment of receipt and 
not the mode of obtaining illegal gratification to be 
established by evidence; in the particular case, princi- 
pal witnesses l«»r the prosecution arc abettors so that 
their evidence ought to be treated as that of an 
accomplice. 15A L.J. 127= 18 Cr L. J. 31 7- 38 Ind. 
Cas. 429. 

S. 161. 

Offence under — Every possibility of innocence of 
liccvised should be excluded* A*LH* *944 F. C* 66 
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= 1944 A. L.J. 258=23 Pat. 517=1944 M.W.N. 430= 
48 C.W.N. F.C. 109=11 B, R. 20<=45 Cr. L. J. 755=- 
(*944) * M.LJ. 503= 1944 F.C. R. 262=1944 A. W. R. 
26=25 P.L.T. 200=214 Ind. Gas. 199 (F.C.) 


S* — Proof of offence — Receiving bribe 

•ven for doing a jast and proper act Is an 
olfoncd — People of locality a ecus toned to pay 
bribe Independent proof of offence is necessary. 

The fact that the people of a particular tract of the 
country have been given to the practice of making pay- 
raents in money or in kind to subordinate officials to 
\wn their favour, does not relieve their prosecution of 
the necessity of strict and conclusive proof of the 
offence of bribery. 

^ When a bribe has been proved to have been given 
It IS not necessary to ask what, if any, effect the bribe 
had on the mmd of the receiver and it is an offence 
even when the act, done for the bribe given, is a just 
and proper one. The gist of the offence is a public 
servant taking gratification other than legal rcmunc- 
ration m respect of an official act. 89 Ind. Gas. I03s= 
8 N.L.J. 138=26 Cr.L. J. I467 = A.I.R. 1925 Nag. 313. 


VT 161— Bribery against a public Officer- 

Nature of evidence — Proof. 

Evidence ihould be conclusive to establish a charge 
of bribery agamst a public servant or his havino 

offence while discharging his duticj 

26 P.W.R. 1911 (Cr.) = i2 Cr.L.J. 485=12 Ind. Gas. 
93 * 


Se iGi^Evidence — Nature of# 

Proof that money was borrowed by the man wh< 

u alleged to have paid the bribe shortly before th< 
?lr ** payment, (loii) 1 

M.W^ 3c, = a. M.L.J. 283= .a Cr.L. J. .50=^; 
M.L.T. 84=9 Ind. Gas. 897. 

S. 161— Proof of offence— Evidence of sooc 
character of accused— Value of. 

of bribery like all other criminal cases an 
subject to the rule that the accused cannot be con- 
victcd unless the Court it satisfied concerning hi: 
guilt beyond reasonable doubt, to which may be addcc 
as a corollary, that where the accused in a bribers 
case pleads and produces evidence of good charactei 
which the Co»rt regards as satisfactory, and if il 
appears l© the Court that a person possessing such s 
character would not be likely to act, in the^circum. 
stances proved to have existed at the time, in th< 
alleged by the prosecution, such improbabilii. 
must be taken into account m determining the qucitioi 
whether or not there is reasonable doubt as to th^ 

?947 Lar 4^0 48 Cr.L. J. 882 = A.i:r 


4. Sanction for prosecution. 

“S. 161— Sanction to prosecute for an off* 
under — Requisites. 

In order to constitute proper sanction to prose 
an accused for an offence uuder S. 161. Penal r 
there should be evidence either from the order grar 
sancfion or other documentary authority pUced b< 
the Court or even oral evidence that the ^facts \ 

wu^t Banction 


Where a sanction merely refers to the particular 
offences for which sanction is being accorded and the 
name of the person to be prosecuted and there is 
nothing to incUcate that the i^acts giving rise to the 
offence were placed before the sanctioning officer, the 
sanction cannot be said to be a legal one. The mere 
heading in the sanction that it was in regard to the 
^'acceptance of illegal Ratification" would not be a 
sufficient compliance with the requirements of the 
law. 1950 M.W.N. 899=63 L.W. 816= (1950) 9 
M.L.J. 333=A,I.R. 1951 Mad. 255. 

— S. 161 — Sanction. 

Sanction is not necessary for the prosecution for 
receiving bribe of an Excise Inspector in U. P. as he is 
removable from hii office by the Excise Commissioner. 
92 Ind. Gas. 837=48 All. 264=24 A.L.J. 230=27 
Cr.L.J. 345‘“7 L*R*A.Cr. 4i=A.I.R. 1926 All. 27X. 

S. 161. 

Where the president of the Panebayat Court is 
charged for bribery, either under S. 161 or 171-E, 
the sanction of the Government is necessary for the 
prosecution. 65 Ind. Gas. 612=15 L W. 199=1922 
M.W.N. 122=30 M.L.T- 351=23 Cr.L.J. I48=A.LR. 
1922 Mad. 62 = 42 M.L.J. 139. 


5. S«ntenc«. 

— Sfl. i6t and ik 6 — Offence onder^—Measore of 
sentence — Trap laid against giver— Discretion. 

Per Malik, J. — The question of sentence must, in 
each case, depend upon a variety of considerations and 
is a matter primarily in the discretion of the Court 
which passes the sentence. 

It is no doubt true that bribery and corruption in 
connection with military contracts have become so 
common that they amount to a public scandal and it 
is necessary that deterrent sentences should be passed. 
But the proper way of putting down this evil is to 
punish, not only those who offer bribes but still more 
s^erely those who take bribes, and when the facts 
disclose that the bribe was solicited, even with the 
object of getting a man caught and punished, it would 
render the abetment less culpable than it would other- 
wiic be. A.I.R. 1945 All. 2 o 7 =i 945 A.L.J. 204 = 
I-L R. (1945) All. 450=47 Cr.L.J. 132 = 1945 A. W.R. 
(H.C.) 167 = 1945 O.W.N. (H.C.) 195 = 221 ind. Gas. 
256. 


Sb. 161 and 116— Distinction between one who 

offers bribe and one who accepts it. 

Fer Iqbal Abmad, C. J. — Buth the giver and taker 
of the bribes are pans ol the same instrument; the 
minds of both work in unison, both act in concert 
and it is their concerted action which produces a 
result constituting a menace to society. There is, 
therefore, no distinction between the two. * 

[Tests for different sentences for different offences 
laid down.] A.I.R. 1945 All. 207=1945 O.W.N. ^I.C.) 
195= *945 A.W.R. (H.C.) 167 = 1. L.R. (1945) All. 
450=47 Cr.L.J. 132=1945 A.L.J. 204=221 Ind. Cas. 
256. 


Ss. i6x and n6 — Offence under — IVfeasure of 

sentence — Trap laid against giver — Accused 25yc‘iiis 
old and acting as agent of his father— Taker not 
tried — Loss in other way — Belated application f<*r 
iTvisioo. 
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Per Iqbal Ahmad, C. J.— Tn awarding; the lighter 
lentcncc for an offence under S. 161 read with S. x!6, 
I. P. C., against the acemed who oflbied bribe, the 
facts that a trap was laid against him, that be was of 
years of age and was acting in a firm as an agent 
of his father and that the taker of the bribe wai not 
tried in ordinary Court of law are not the matters to be 
considered. But when it was found that the accused 
sustained a heavy loss by \vay of cancellation of his 
contracts and that the application for revision praying 
for the enhancement of sentence was belated, the 
decision of the Sessions Judge was not to be interfered 
with. A.T.R. 1915 All. 207=1045 A.L. T. 204 = !. L.R. 

A.\V.R. (H.C.) 167- 1945 

O.W.N. (H.a)i95=47 Cr.L. J. i32«2ai Ind. Cas. 256. 


S» nfii— Bribery In coanectfon wltb military 
contracta — Coaalderatlon in awmrcilag punish- 


In a cate under S. 116 read with S. i6f aeainrt a 
military contractor whose buiincs was to supply goods 
to a military depot of fperified quality, the fact that a 
^ap was laid to catch the accused is no reaion for not 
imposing a sentence of imprisonment. AIR, 1945 All. 
207=1945 A.L.J, 204— 47 CrLj. 132= I L.R. f ro4*v) 
All. 4«io= 1045 O.W.N. (H.C.) 195 = 1945 AW.R. 
(H.C.) 167 = 221 Ind. Cas. 25fi. 


■' S. 161 — Bribery prcvuleut among higher 
officials also — Polnls lo be considered while 
giving punishments to subordinate officials. 

Id apportioning the punishment in the cate of 
briber^', the Court is eniiiled lo take into corsidera- 
lion the fact that rorruption of the nature ofwl.ich the 
accused has been convicted is undoubtedly widriy 
prevalent not only amongst the dais of subordinate 
officials to which he belongs, but alio in much higher 
places. It is common knowledge that bribery and 
corruptinii arc widely indulged in by many persons. 
I'hc more influential they arc and the greater the 
pecuniary bcnrfH they dc» ivc therefrom, the greater 
11 the degree of immunity which (hey seem to enjoy. 
It is little wonder, therefore, that following the 
general example of such persons the small fry arc 
easily ternpud and more eatily succumb, even though 
the latter arc relatively in greater danger c.f brirg 
found out and puniihed. Although this dors not 
lessen the gravity of the oflcnce it Is a condtlcration 
in favour of comparative lei.ience in putd^hirg such 
people. Until something ii done to reduce tlic 
prevalence of this class of offence in high and influm* 
tial quarters, it it unfair to viiit the smaller pracii. 
tioncr with punishment of extreme sc^eriiy. A. I. R. 
1943 I.ali. 255-45 Cr.L.J. 64 = 46 r.L.U. 166 = 200 
lad. Oii. 66. 


S. iGi — PunlahmcDt must be cleterrrat 

Mere fine !• not cnongb. 

punishment in the case cf offcncei by or irUting 
to the public servants, and |>arttcu)ar|y those nf ob. 
tainirig or giving bribes by or to public setvants, 
ought to be deterrent as their obiect is to chctkre- 
petition of the offences not only by the actual cul- 
prits, but also by ibe other pubhc teivanis. A 
lenient punishment as cfa mere fine can hardly act 
as a coircctivr, or drier rnrn horn committing similar 
offences. «6 Ind. Cis. 4G9— 26 Cr.L.J, C21— AJ.R 
1925 Nag. 321. 

S. iGi- Payment of bribe — Elffect. 

Payment of a bribe to a public official must be a 
y/rong act but Uie cucumstanccs may be sucii as to 


render the immorality of a very venial deirriptionu 12 
Cr.Uj. 170=9 M L.T, 503=9 Ind. Cat. 978. 


6. MiaceUnncooa. 


— ^S», i6x and 384. 

Principal offence under S. 384— Conviction under 
S. 161 is not illegal if offence comes writhin definition 
ofS. t6i. A.I.R. ip44 Cal. 374“46 Cr.L.J. 94= 
48C.W.N.632=2I5 lDd.Ca1.298. 


S. x6*. 

As it appeared from the admission of the parties 
that both the parties were guilty of an offence under 
S. t6t, in having taken bribes by looting the public 
dishonestly, the High Court directed that they be 
ordained to show cause why they should not be prose- 
cuted for an offence under S. 161. A.I.R. 1934 All. 
49 * 1=3 A.W.R, 415 = 1934 A.L. J. 1256=149 Ind. Cas. 

39S. 


S. i6x— Charge luider. 

A charge under S. iGi, I.P.C., need not be in rripcct 
of every item recei\cd by the aecuicd from several people 
for a common object iiterul to alt. 11 P.R, igii Cr.= i46 
P.L.R. 1911=32 P.W.R. 1911 (Cr.) = iaCr. LJ. 217= 
10 lod. Cas. 156. 

~~-Sa. i6f, 1C5 — Contlooooa offencO when— Bribe 
partly 00 one day and partly on another— Some or 
aeperatc offences- 

Where a certain sum of money is paid on a certain 
day to a public servant as illrgal gratification and 
another certain sum on another day for the same purpose, 
the offence of receiving illegal gratification becomes a 
continuous offence and ilierc ought not lo be seperate 
convictions for offences, under Ss. i6i, 165, I. P. C. 
(1901)5 C.W'.N. 332. 

S, 162— Motive. 

A conviction under S. 162 of the Code cannot be 
sustained without a finding that the money was accepted 
or obtained by the accuird as a motive or reward for 
tantpering with a public officer, (iqio) M.W.N. 776— 
9 ML.T. 137=11 Cr.L.J. 696=8 Ind. Cas. 668. 

—— Ss. 162. T93— Statement made to Police— Ad- 
mit$lb{liiy in cvld^nc^^Saiictlon to prosecota for 
perjury— Cr. P.C,, S. 476— Revision. 

Statements made to Police officers and recorded by 
them in the diaries cannot be used in evidence except for 
the sole purpose of the coniratliciing the Police officer. 
»9 A 300 , foil. W here a person Heiiictl having made a 
particular siatcmeot to a Police officer in whose diary it 
was to be found: 

Held, that the prosecution for perjury against (hat pot- 
ion could not successfully be maintained. Held, further 
chat the High Court had power lo interfere in revision in 
a caic where the Magistrate sanctions a prosecution under 
the above circumstances even if the order was passed 
under S. 476. Cr. P.C. 4 A.L J. 81 1 = 1908 A.W.N. 22. 

S. iCC— Applicability — Esaentlals of offe nc e 
Mere diaobedieocc of order without dlahoneaty or 

mala fidcs. ' 

offence which ii made punishable under S. 166* 
LP. Code, ij a vrilful disobedience of an express direction 
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of the law. A mere di»obedicnce to an order doei not 
conititute an offence under the section, when there can 
be no imputation of either diihonesty or mala lldcB* 
4 A.I.Cr.D. 723. 

S. 166— Notice of gorvico— Repreaentatlon oa a 

warrant — Conviction. 

A peon who was directed to require the signature of 
the pcrsoDi on wbozn notices were to be served repr^ 
tented the notice to be a warrant and actually arrested 
the complaioantc Held^ that he bad disobeyed a dircc^ 
tion of law and hit conviction therefore for such disobe- 
dience wai right* 7 M.L.T. 429=20 M.LJ. 568* it 
Gr.L. J. 400=6 ind. Cat. 773 - 


^.^Sa. 167 and 193 — Distinction betvreen. 

While S. 167 deletes incorrent preparation of a public 
record^ S. 193 applies when the record forms part of the 
record of a judicial proceeding. A.l.R- i945 

(1944) 2 M LJ. 157''57 M.L.W. 465= 1944 
684=46 Cr. L. J. 259 = 2»7 Gas. 2;^6. 


- H— s, — Preparation and framing of electoral 

rolls. 

Under S. 167, 1 .P.C., there is no difference between 
the preparation and the framing of an electoral roll. The 
signature and the delivery of the electoral rolls under 
R. 13 (i), Bibar Municipal election Rule* are operations 
•ubiequent to the preparation under Sub. P.(i), and serve 
to Indicate that the preparation was complete, but cannot 
be laid to be essential to the framing required by S. 167, 
l.P.C, for it is not always impofsiLlelo ihow in other 
ways that the process of preparing was complete. 

A Head Clerk of a Mur.icipality appointed under R. 
»3 (i)» Bihar M«inicipal Election Rules, 1937, to picpare 
the electoral rolls, prepared them but went away on leave 
before signing or delivering th^m and they w^re,theicfore, 
signed and delivered by his locum tenens: 

Held, that for S. J67, I.P.C., to apply, the preparing 
and framing must be complete and final so far as the 
author is concerned, and it was difficult to exclude any- 
thing that it would have been permissible for the Head 
Clerk to do the rolls until the time came for hii signing 
them and delivering them. He could not, iheiefc<re, be 
convicted und^r S. 167. A.I.R. 1941 Pat. 530=22 P.L..T. 
443=z7 B.R. 690=42 Cr. L.J. 5< 8=194 

S. 167. 

Appointment of Head Clerk to prepare electoral rolls 
under R. 13 (i), Bihar Municipal EIcciicn Rules, 1937, 
of Municipality of five wards — Subsequent Government 
Notification deviding Municipality into sixteen wards — 
Appointment of Head Clerk neiiljcr revoked nor fresh 
formal appointment made; 

Held, that the word “charged’’ in S. 1G7 is not to be 
very narrowly construed. It was no part of the ordinary 
duty of Head Clerk to prepare any electoral roll but at 
he was expressly appointed to prepare ihe electoral rolls 
under the Election Rules, he was a public servant charged 
with the pieparaiion of electoral rolls. A.I.R. 1941 pat. 
589=22 P.L.T. 443 = 7 B.R. 690=42 Cr. L.J. 508 = 194 
Ind. Gas. 108. 


S. 167 — Falae entry by Station Honae officer. 

Evidence of subsequent conduct, whether sufficient for 
^gqviciiow. 


A false entry in bis diary by a station House Officer is 
sufficiently proved by evidence of his subiequent conduct 
displaying mala fides in bis actions and is rightly con- 
vict^ under S. 167. (ton) 2 M.W.N. 64 = 12 Cr. L* J* 
502 = 12 Ind. Ca5.-222. 


— — S. 167— Forgery. 

The offence under S. 167,18 includ^ in the offfnee 
under Ss. 467-471, and therefore, conviction, both under 
S. 167 and Ss. 467-471, is not maintainable. 99 Ind. Cas. 
122 = 3 O.W.N. 760 = 7 A.I. Cr.R. 5 t “>3 O.L.J. 817 = 
28 Cr. LJ. go»A.I.R. 1926 Oudh 615. 

S. 167 — ^Tampering with records. 

Any official, however humble, who deliberately tampers 
with off icial records, and issues false copies, whatever 
hb motives, deserves severe punishment not merely foi 
his own conduct, but as a deterrent to others who may 
be tempted to follow his example. 99 Ind. Cas. 63=28 
Cr. L.J, 31 = 7 L R.A. Cr. iG2=A.l.R. 1926 All. 719. 


S. 168 Scope— Offence by public servant — 

Engaging in trade in contravention of R.2T, Bombay 
Civil Service Conduct, Discipline and Appeal Rules. 
1932 — Prosecution under S. >C 0 , I.P. Code — If barred 
by R. 49, Civil Service (Classificaiion, Control and Ap- 
peal) Rules. 

It is a wrong hypothesis to say that if a public ser%'ant 
is guilty of a wronglul deed which falls under two 
di»linct laws, e. g., Penal Code, S. 168, and R. 21 of 
the Bom. Civil Service Conduct, Discipline and Appeal 
Rules, framed under R, 49 of the Civil Service 
(Cla5sification, Control and Appeal) Rules. Penally 
can be imposed on him only under one law. If a 
public servant b guilty of a crime under the penal 
Code, he can be prosecuted, convicted and sentenced 
under that Code. There is also no doubt that after 
such conviction, or even irrespective of the result ot 
the prosecution, he can be clismisscd under R. 49 of 
the Civil Service fCIasiificaiion, Control and Appeal) 
Rules. Although R. 49 of the Rules docs not lay 
down that one of the penalties which could l,e im- 
posed upon ilic members of the services coinpib'd 
in the claisrs specified is a prosecution su der S- 168, 
I. P. Code, a public servant who engages himself in 
trade, in contravention of the rubs under which he 
is legally not to do so, can be prosecuted under 
S. i(-8, I.P. Code, and such a prosecution is not 
barred or rendered unkustainable by R. 49. 52 Bom. 
L. R. G48 = A.I.R. 1951 Bom. 233. 


— S. 168 — AppHcabillty— “Engage Id trad©'*— 
Meaning of — Bombay Ci\Il Serxice Conduct, 
Discipline and Appeal Rules, 1932, R. 2t — “Trade” 

— Public servant in office of Public Health 
Engineer— Preparation for money for ontsidera 
of plans, estimates, etc. — OXft occ. 

The word “trade*’ used in S. iC8, I. P. Code, and 
in R. 21 of the Bombay Civil Seivices Conduct, 
Discipline and Appeal Rules, cannot Lc ccnitrucd as 
being limited to its technical meaning, but must be 
Construed in a wider sense as covering cveiy klr.d of 
trarlr, busii.es*, prrfrsslcn or ocrupaticn. Wheic a 
public servant, trnplo^ttl in the tflice of the Pi.blic 
Health Engineer to the Government of Bombay, 
execute* tlic work of preparing plans and estimates 
for schemes of drainage and water works for outsiders 
for money, it being his duty (o handle such schrmcK 
in the course of his emploNment in the Government 
Deparunept, it mus( be held that such public servant 
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enga^ec himself in trade and renderi himself liable to 
conviction under S. 168, I. P. Code, as under R. 21, 
he it bound not to engaae himself in trade. 52 ^m. 
L. R. 648=A»I.R* 1951 Bom. 233. 

S. 168. 

Clerk of Circle Board leiting out bU house lo Board — 
No permusion of Commissioner taken — The clerk held, 
committed an offence under S. i68, l.P.C., read with 
S. 77, Burma Rural Self Government Act 1921. 
A.I.R. 1939 Rang. 69 = 40 Cr.L.J. 248=179 Ind. Cas. 
716. 

» S. 168 — Berar Municipal Act of x886, S, 146 (1) 
— Lending money on personal credit. 

A member of a Municipal Board in Berar who lends 
money to a contractor, upon the personal credit of such 
contractor, for the purpose of a contract with the 
Municipal Boarrl violates S. 146 (1) of the Berar 
Municipal Ac» and is guilty of an offence under S. 168, 
I.P.C. 7 N.L.R. 53 = 12 Cr.L. J. 281 = 10 Ind. Cas. 577. 

■ - S. r6€— Offence under Berar Municipal Law* 

A member of a Municip'xl Committee in Berar, who 
becomes directly or indirectly inl'restcd in a contract 
with the Committee, in violation of S. 146 of the Berar 
hlunicipal Law, commits an offence not punishable 
under the Municipal Law, but punishable under S. 168, 
I.P.C. and S. 151 of the Municipal Taw does not 
apply. 6 N.L.R. 1 14= 1 1 Cr.L.J. 613 = 8 Ind. Cas. 274. 

S. 168 — Police Officer — Carrying 00 trade~^ 

polic« Act (V of x86i), S. 10. 

Tlie conduct of a police servant carrying on a shop 
comes within the prohibition contained in S. 10 of the 
Police Act and he is, therefore, liable to be convicted 
under S. tsB, I.I*.C. The worth ‘any employment or 
office whatever* in S. roof the Police Act are wide 
enough to cover the ca#c of a Police Officer who 
engages in trade. 19 Cr.L.J. 152 = 4ft Ind. Cas. 440 
(Cal.) 


abuse of an official position by him extending over a 
fairly long time, the matter calls for deterrent 
punishment. A sentence of a fine ofRs. 1,000 or In 
default to suffer three months simple impriionment, is 
grossly inadequate and must be enhanced. A sentence 
of simple imprisonment for 9 months and a fin e of 
Rs. 5,000, and in default, further simple imprisonment 
for three months awarded in place of the punishment 
innicted by the lower Court. 52 Bom. L. R. 648=* 
A.I.R. 1951 Bom. 233. 

— S« 170. 

Promise to appoint pason as constable or writing 
somelhiog nonsense and unintelligible on paper cannot 
be regarded a« act done under colour of office of C«I.D. 
officer. A.I.R. 1943 Pat. 378 = 9 C.L.T. 45=10 B R. 
'87 — 45 Cr.L.J. 211 = 210 Ind. Cas. 78. 

— — S. 170 — Posing as C.I.D. Officer. 

Wljere the accused posed as a C.I.D. Officer and by 
SO doing obtained the services of the Kamdar Mahar, 
services which be would not otherwise have obtained 
and which the Kamdar Mahar was bound to give on 
demand by a Government Officer: 

Held, that (he accused did an act under the colour 
of the office which be had assumed and was guilty of 
an offence under S. 170. A.I.R. 1941 Nag. 321=1941 
N.L.J. 222 = 43 Cr.L.J. 79 = 1. L.R. (1942) Nag. 484= 
196 Ind. Cas. 759. 

— — S. 170. 

C.I.D. Constable pretending to be Police Officer. 
The accused, a C.I.D. Constable, pretended to be a 
Police Officer, and as such demanded the production of 
the rahdari papers from people who bad cattle with 
them: 

Held, that he was guilty under S. 170. A.I.R. 1935 
l^h. 92=37 Cr.L.J. 81 = 159 Ind. Cai. 353. 


S. x68. 


Prosecution under S. 168, I.P.C. , read with S. 34, 
U.P. District Boards Act need not be started on a 
complaint of the Hoard or of some person autlioriscd 
by the Board. A.I.K. 1933 All. 5n — 34 ^r I* J* ‘^08 = 
1933 I- J. '559 = 55 All. 798= 146 Ind. Ca^-. 149 (2). 

S- 168 — Sanction of Local Government. 


li is open a Court to take cognizance of an 
offence under S. 168, wiiliout previously obtaining tlic 
sanction of liic Local C«>vcrnmcnl. A complaint 
alleging that a tnrmber of a Municipal Committee had 
coinmilted an offence under S. 1C8, can, therefore, be 
taken cognizance of willioul sanction. 

A member who in his priv.Tte capacity takes a 
contract with a Municipal Committee cannot be saitl 
to have done so “while acting or purporting to act in 
the discharge of hts official duly.” A.I.R. 1932 Nag. 
133 = 28 N.L.R. 15^ = 34 Cr.L.J. 70= 140 Ind. Cas. 71 1. 

■ S x68 — Sentence — Gross abu>e of official 
position by public lervant — Dcicrrcnt icntcnc< — 
Necessity — Sentence of fine of Rs. 1,000 or simple 
mprlsoiimcnt for three months in default — -Sufficicnc) . 

In the case of an ofibnee by a public servant 
S. 168 of engaging himself in trade, in a case of 



S. 170— -'*tJnder colour of ofirice’^-PorsoDacioK 
C LD. Officer. 

Accused went to the platform of a railway station 
without a ticket and obtained admission on the 
pretence that he was a C.I.D. Officer. Held, that his 
conviction under S. 1 70 » M'.C., was wrong. The 
mere assumption of falie character without any attempt 
to do an official act is not sufficient to bring the 
offence within the meaning of S. 170, I, P. C. 3 Pat, 
L J. 3«9 =(i9i 8) P.H.CC. 287 = 4 **»(• L.W. 39=19 
Cr.L J. 2og=43 Tnd. Cas. 785. 


— *“8. X70— Personatiog a public servant — Acta 
done in such assamed character — '*An Act under- 
colour of sach office”. 

Merc personation ia insufficient to justify conviction 
under S. 170. The section, further requires that the 
offender thould be shown to have attempted to do or 
to h.ivc done in such assumed character some act under 
colour of such office. The phrase '*an act under colour 
of such ofTirc'* points to ads which could not 
have been <lone without assuming official authority or 
reiponsiblity and would not connote acts of a miiiikteriai 
or mechanical character which might be done without 
sequtfina tltc-justificatioo-ofyoff ice in the person doing 
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- - i70-“P**sooatiog ft public servant— Act 
done by person not in office under colour of 
office— Offence. 

For a conviction under S. 1 60, it is not necessary tbM 
the act done under colour of the office assumed should 
be such an act as could be done only by one holding 
such office* 10 A* 59 * (* 9 ® 4 ) A.W.N. 232— 

A.L. J. 604*27 A. 294* 

— — .g, 170— Eeaentiftlfi—* Dishonest intention. 

A dbhonest intention is not expressly made an 
essential ingredient of the oflence punishable under 
S. 170. (1907) 9 Bom. L.R. 706=6 Cr.L j. 70 . 

— Ss. 170, 175 — Joint trial for offences under, 

Where it appeared that the accused committed a 
technical offence under S. 170, I.P.C. ; but that he had 
acted through vanity rather than with any criminal 
intention, and was tried of two offences under Ss. 170 
and 175, T.P.C. together: 

Held, that a trial of the two offences under Ss. 170 
and 175 together was illegal and contrary to the provi- 
sions of Ss. 232 and 235, Criminal P.C. and that the 
conviction should be set aside no further enquiry being 
necessary. A. I. R. 1933 Mad. 434 = 34 L* J- 

1183 = 146 Ind. Ca^. 195. 

S. X71-A— Applicability — Acts amounting to 

offence under S. 52) Madras District Municipali- 
ties Act no offence under Pensd Code* 

Tn the matter of the Election Offences Act (introduced 
as Chap. g-A in the Penal Code) bearing on elections 
to the Legislative Council there is no section 
corresponding to S. 52, District Municipalities Act. If 
an allegation is made in the matter of an election to 
the Legislative Council that a candidate committed acts 
which would amount to an offence under S. 52, 
District Municipalities Act, it could not be an offence 
under the Election Offences Act relating to the 
Legislative Council. 122 Ind. Gas. 33=30 M.L.W. 
889=A.I.R. 1929 Mad. 910=57 M.L.J. 55 t* 

S. 17 i-B— Bribery. 

Where a candidate for an election takes steps to 
dissuade the rival candidate from sUnding and offers 
money to the rival candidate through his agent^ for 
withdrawing the candidature, his conduct comes within 
the definition of ♦briljery* contained in S. 17T.B. 
A.l.R. 1938 Cal. 274= 174 Ind. Cas. 808=39 Cr.L J. 

483- 

S. I71-C— Gogha voters — Circular that goshas 

should unveil themselves if identity is disputed — 
Validity. 

There was a large number of Muhammadan gosha 
voters in a certain polling area. Booths were set apart 
for women, women Polling Officers were appointed and 
it was also ordered that only females could be appointed 
agents of candidates but the candidates themselves were 
admitted to the booths. The District Election Officer 
sent a circular subsequently that gosha ladies will have 
to unveil themselves in the polling booths if their 
identity was challenged by the candidates or their 
agents. A candidate insisted on each porda voter 
unveiling herself in accordance with Ais circular. He 
was subsequently elected but his election was set aside 
on the ground (i) that the circular that goshas should 
Mnveil themselves was ultra virca and illegal and 


— Ss. 170 and 17X-A to 171-D. 

(H) that the candidate had consequently, committed an 
offence undw" S. 171-C, I.P.G.: 

Held, ( 1 ) that to prevent false personations in 
elections it was essential that candidates should have an 

opportunity of looking at the voters and the circular 

that gosha ladies will have to unveil themselves was not 
illegal or ultra vires ; 

(U) that, in any event, the candidate was not guilty 
of any offence under S. i7i”C, I.P.C. in insisting on 
gosha voters unveiling themselves in accordance with 
the circular, and the election was not liable to be set 
aside. A.I.R. 1934 Mad. 27=39 M.L.W* 466= 146 
Ind. Gas. 572. 

*S. 17X-C. 

Held, on facts, that the circular that goshas should 
unveil themselves before candidate, was not illegal or 
ultra vires) and tbc candid.itc in calling them to 
unveil their faces for identiScation, was not guilty of 
any offence and election was not liable to be set aside. 

A.I.R. 1934 Mad. 269=66 M.L.J. 367 = 39 M. L* W. 

465 = 57 Mad. 571 = 148 Ind. Cas. 668, 

— — S. 171*0 — Offence — Essentials. 

Where the complainant, a candidate for election, was 
prevented from coming out of his house and going to the 
voters by his rival candidate and the latter’s supportcis 
who were picketing the former’s house: 

Held, that the accused, the rival candidate, is not 
guilty of an offence under S. 171-C. 93 Ind. Cas. 692 

«s=7 Lah. 218=27 P.L.R. 190 = 27 Cr.L.J. 468=A.I.R. 
1926 Lah. 297. 

S. 171-C. 

Telling people not to vote and making false 
representations to them that voting would lead to 
increase of taxes and to confiscation of voters’ 
properties are not an offence under S. 171 (c) and (t). 
Eng. law referred to. 66 Ind. Cas. 566=14 M.L.\S’. 
548=1921 M.W. N. 757 = A.I.R. 1922 Mad. 337 = 4 * 
M.L.J. 577 - 

Ss. 171-D and Jt7i-F — Punishment — Proper 

sentence — Fine — Adequacy. 

It is the duty of magistrates to understand the 
necessity of purity in elections and to regard and 
punish the offence of personation in elections as a 
serious offence. A sentence of fine is a ludicrously 
inadequate punishment ; the only proper sentence in 
such a case is one of rigorous imprisonment, whether 
it be a first offence or otherwise. I, L.R. (1947) Kar. 
t34 = A.I.R. 1948 Sind 109 = 230 Ind. Cas. 37 =48 
Cr.L.J. 481. 

S. X7X-D — Ingredients of offence. 

Section 171-D is wide enough in its terms to cover 
the caie of a man who knowing that he has no vote 
and knowing that another person bearing the same 
name as himself has a vote, applies for a voting paper 
in the name of that person, though that name be the 
same name ai his own. But before he can be convicini 
under such circumstances, Uie prosecution must prove 
as in all other cases in which the burden lies up<in 
them, the facts which biing the accused within ihe 
particular provisions of the section. A.I.R. 1937 Sind 
21=38 Cr.I^.J. 806 = 30 Sind L. R. 425=166 Ind. C^. 
640, 
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S. t 7 i»D. 

It may well be argued that the word “prrsonaiion** 
itsdf implies tome corruption or fraud. A.I.R. *937 
S'nd 21 = 38 Gr.L.J. 306 = 30 Sind L.R. 425=166 Ind. 
Cat. 640. 

— S. 171-D. 

WHiere it is not shown that the accused knew he was 
not entitled 10 vote in that there was upon the list the 
name of another person which name was the same as 
his own, no offence is committed within the section. 
A.I.R. 19*^7 Sind 21 = 38 Cr. L.J. 306=30 Sind L.R. 
425=166 lod. Cas. 640. 

S. 17X-D — Applicability. 

In a Municipal electoral roll Mohammad Dio, ion 
of Faquir hlohammad, was recorded os a person en- 
titled to vote. The accused Mohammad Din whose 
father's name was admittedly Abdulla asked for a 
ballot paper in (he name of Mohammad Din, son of 
Faqir hfoliammad ; and when questioned he asserted 
more tlian once that bis father's name was Faqir 
Mohhmmad. The contention that the cfficcr who 
prepared the electoral roll intended t-^ put the accused 
on the register and that Mohammad Din, son of Faqir 
Kiobammad had no exhience at all, was oot proved: 

Hold, that the accused was guilty of personation. 
1 1 7 Ind. Cas. 88j = 30 Cr.L.J. 853 = A. I. R. 1929 L^.S** 


— — S. 171-E— Amoont paid to clnb to pay off it» 
debt and repair its premises with object of 
indoctng its members to vote, is bribe. 

A candidate may lawfully pay cither an association 
of persors or an icdividual to work for him at an 
election, but he may only pay what is a reasonable sum 
on the particular work done. Where that paym^'nt is 
to a voter it may, however, amount to a bribe if the 
paym'^nt is out of all proportion to the work done or 
agreed to be done. Whether any particular pa>ment 
by a carxiidaic is or not a bribe irruit always fall to 
be decided upon the paiticular facts of each case. 
Money paid to a club to pay off its debt and to repair 
its premises with the ohjrci of ioducing ihoic of its 
mcitibeTS wlio arc voters to recoid their votes in favour 
of titc car didatc is a bribe, Wbeilirr t* e object was in 
fact achieved is inin»alcrial. The motive of (he briber 
.ntid not the effect of the bribe Ls the test. A.I.R. 1942 
Rang. 52—199 ind. Cas. t jo. 

S. i7i*F— I ngredient of offence. 

Mens res is an ingredient in the ofTrnce under 
S. i7f ( f) atid where the corrupt intention is absrnt, 
the offence of personation earin«<( be crmmilttd: The 
Stepney Ca^e, 4 O. M. & H. 31, Foil. 121 Ind. 
Caj. 70j'««9J<> Cr C. 199=31 M L.W. 71 = 31 Cr.f.J. 
329 = 3 M.Cr.C. (=1930 M.W.K. i74 = A.l.R. 1930 
Mad. 246 = 58 M.L. J, tit. 

S. 171F — False sigaatare. 

The offence of false preparation of sign.-itiire slieet at 

an election being specifically drsrribed and designated 

by the legisl.'ilure, it is not open to any Court to say that 

aliliough the offence may be specifically one under 

S, 171 ( f) of the Pcn.al Code, it (alls equally under 

S. 465 of the same Code and therefore, it is open to the 

Court to try’ihc offender under either of the two sections. 

84 Ind. Cas. 714 = 47 All. 268 = 22 A. L.J. 1106 = 26 

Cr.J.. J. 362 = 6 L.Rj\..Cf. 25 = A.I.IL 1925 Ail. 230. 

^ * 


S. i7i»F — • GUit of offence — FrondnleBtly 

ob tainin g slgnatuTO slip la no offeiico iiadaT 
S. 171 (f) read >vl(h 8.511. 

The accused went to the officer who had the custody 
of signature slips. He did not give out his name but 
produced a cerlain piece of paper which bore a certain 
number. The officer looked at that number then looked 
at the electoral roll and discovered that against that 
number the name of one L appeared. On being asked 
by that effirrr if he was L, the applicant said he was. 
A patwari of the village was there and he said that the 
applicant was not L but was one M- There was a 
dispute and ultimately the applicant admiiled that he 
was M and not L: 

Held, that the obtaining of the *'fignnture slip** was 
an act which by itself wrould not have amounted to an 
application for a voting paper. 84 Ind. Cai. 7ii«s22 
A.L.J. 1102 = 6 L R.A.Cr. 20=26 Cr.L. J. 359=A.I.R. 
1925 All. 226. 

S. 17X*F — Abetment of peraonation. 

Voter to he identihed by candidate — Candidate 
identif>in^ without ascertaining identity of the voter — 
He is guilty cf abetment of personatfon at election 
(Mcars, C. J. and W'ahh, J.)— He is only technically 
guilty. 118 Ind. Cas. 577 = 3 © Cr.L. J. 933aiA.I.R. 1928 
All. 150. 

S. 171-F— No offence. 

Candidate attesting voting slips after honestly making 
due enquiries of voters’ identity in polling officer’s 
presence is not guilty of abetment. 94 Ind. Cas. 897 = 
24 A.L.J. 180 = 7 L. R. A. Cr. 18=27 Cr.L.J. 705= 
A.I.R. 1926 All. 231. 

S. 17X.F — Lenient ylew. 

Iqbal Ahmad, J.— The s) stem of election in India is 
still in its infancy, if not, in its experimental stage. 
The degree of solemnity that attaches to elections in 
England decs not attach to elections in this country, 
and these possibly arc the reasons that inHuenced the 
legislature in providing for comparatively lenient and 
alternative punishments for ofTeners committed at 
elections in India as compared with the punishments 
provided in England. 1 18 Jud. Cas. 577 = 30 Cr.L.J. 
933=:A.I.R. 1928 All. 150. 


S« x 7I*F — Enhancement of sentence. 

Abetting personation at election— Abettor an M.L.C. 
— Tbc fact is not a justification for enhancing the 
sentence. 1 lO lud. Cas. 577 = 30 Cr.L.J. 933=A.I.R. 
1928 All. 150. 


— S. I7X-G. 

See also, Penal Code, Ss. 499 and 500. 

Pablicaiion that rival candidate la leper. 

Publication by one of the candidates to an election 
against the other candidate that he is a leper, knowing 
it to be untrue, with the mala fide intention of injuring 
his reputation and humiliating him before the public 
docs not constitute an oiTcncc under S. 171.G. A.I.r! 
1940 Mad. 230= 1939 M. W. N. 610=41 Cr.L.J. S77 = 
188 Ind. Cas. 337: 

Se. 171-G, 499, 500. 

It cannot be said (hat S. 171.C is a sircciea of the 
more general olTcucc of defiunaiion or U carved out of 
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S. 499. The proaecution under S. 171-G ii not 
obligatory when the offence committed it also one 
xmder S. 500. A- I.R. 1940 Nag. 249=I.L.R. (194a) 
Nag. 208=1940 NX.J. 309«=4* Cr.L. J. 734= *89 
Ind. Cat. 382. 

— S. xyi'G^Defamatory statements aboot non* 
candidates. 

It it only in the cate of an offence under S. I7t-G 
that previous sanction it necctiary. And ihc offence 
defined in that section is the making of a false state- 
ment in relation to the personal character or conduct 
of a candidate at the election. It does not apply to 
defamatory statements made about persons who arc not 
candidates. A.I.R. 1936 Mad. 3*6=1935 M»W.N. 

1164=37 Cr.L.J. 629=162 Ind. Cas. 494. 

% 

■ — S. 171-G — General charges of miscondact. 

General charges of misconduct arc not statements of 
fact within the meaning of S. i7t‘G* 

Where the important statements in question were that 
it appeared that because complainant committed fraud 
in respect of money in the fund office, he was removed 
by the General body or by the department, and com- 
plainant and (another) have lemovcd from the list of 
voters the names of those who did not vote for them; 

Held, that the first of the a*>ove sutements may 
be construed as a statement of fact. The other state- 
ment that he removed the names of voters from the 
list of electors, that is, the names of those who did not 
vote for him at the previous election three years before, 
is a general statement, a general imputation of mis- 
conduct unaccompanied by any charge of particular 
acts not amounting to a statement of fact within the 
meaning of S. 171-G. A.I.R, 1936 Mad, 3*6= *935 
M.W.N. 1164=37 Cr.L.J. 629=162 Ind. Cas. 494. 

S. X7I-G — EssentiaJa. 

In order to constitute an offence under S. 171-G, 
someUiing must be stated as a fact and not as a 
general imputation or as a matter of opinion. 

Where during an election at which R was a candi- 
date the accusea published a document in which he 
stated that R and his father had no properties, that 
they will not shrink from committing even murder, 
that they were in enjoyment of some properties by 
virtue of an adoption which was false and opposed 
to law, that R’s father had been making many kinds 
offorgeries, that they were doing many kinds of harm 
to the poor and that R W'ag an atheist and that be was 
committing forgeries, misrepresentation and false 
personation, etc: 

Held, that though in the document in question 
there were one or two statements which could properly 
be described as statements of fact, the bulk of it w'as 
taken up with general imputations of misconduct 
Unaccompanied by any charges of particular acts of 
misconduct, which could not properly be described 
as statements of fact within the meaning of S. 171-G, 
Penal Code and sanction of the ('iovcrnmcnt was not, 
therefore, necessary for the prosecution of the accused. 
A.I.R. 1932 Mad. 511=35 L-W. 733=33 Cr.L.J. 665 
— 1932 B^W.N. 1086=63 M.L.J. 380=55 Mad. 791 = 
138 Ind. Cas. 604. 

— S. 172 — Condiciona of applicability. 

Section 172, Penal apply onK if a snm- 

Uiom. notice or order u to be served on the accubcd, 


who absconded with a view to evading the service of 
such summons, notice or order. The order which the 
Disuict Magistrate can pass under S. 552, Criminal 
P.C., is for the immediate restoration of the woman 
unlawfully detained to her liberty, or if she ii a 
female child below 16 years, to her husband, parents, 
guardian or other person having the lawful charge of 
such child. An order of the District Magistrate 
directing the Police to produce the woman before him 
is not one under S. 552, Criminal P. C., at all. There 
is nothing in S. 552, Criminal P. C- which requires 
service of the order on any person. The order is one 
capable of execution, and the leclion lays down that 
the Magistrate “may compel compliance with such 
order using such force as may be necessary.** Once an 
order under S. 552, Criminal P. G., hat been passed, 
it is open to the Magistrate to use all lawful means to 
have the woman restored to her liberty. It is concei- 
vable that, for that end, he may legally hsuc an 
appropriate direction to some other person in whose 
custody the woman may be. When the order of the 
District Magistrate is not one which can be considered 
to be, in substance or form, an order under S. 552, 
Criminal P. C., and he does not in that connection 
issue any summons, notice or order for service on the 
applicant and no attempt is or could be made to 
serve on him such summons, notice or order, S. 17a, 
Penal Code, cannot apply. A.I.R. *936 Ail. 354= 
1936 A.L.J. 373=1936 A.VV.R. 210=37 Cr.L.J. 713= 
162 Ind. Cas. 755. 

■■ S. 172— ‘Scope. 

The provisions of S. 1 72 do not cm-cr the absconding 
from a warrant of arrest. H3 Ind. Cai. 740=50 All. 
666=9 A.I.Cr.R. 443 = 9 L-R«A.Cr. 68=30 Cr.L-J. 
203 = 26 A.L.J. 443 = A.j.R. 1928 All. 232. 

■ — S. i‘^=-Ab6CODding in order to avoid being 
served with a eummons notice or order— 
Running away to avoid arrest under a warrant. 

S. 172 has no application in the case of a warrant 
which is not a ‘summons, notice or order’ and a con- 
viction under (bat teclton fur abiconding in order to 
avoid being served with a warrant is bad in law. 
(1905) 2 C.L.J. 625=3 Cr.L.J. 117. 

— — S. 17a — Evasion of warrant. 

The accused commits contempt of Court by e\'ading 
the warrants of «he Sessions Court and also by having 
the misrepresentation made in his application of 
revision to court that he was in jail and should be 
released on bail. A.I.R. 1940 All. 386= 1940 A- L- J. 
309 = 1940 A.W.R. 334=41 Cr.L.J. 741=1.1-.^ 
(1940) All. 507=189 Ind. Ca*. 46R. 

— — S. away from the serving officer 

and shutting oneself in house amounts to 
**inCentionoUy preventiog aervico.** 

Personal service may be made either by dclivenng 
or tendering, but the lender must be real tender of a 
document which is understood by the per.-son t© be 
served, and he must have voluntarily waived actual 
delivery and indicated in some way that a tender was 
Bufficieut. 

A man who gets away from ihe serving officer with 
the obvious intention of not allowino- him to liold any 
rommunicarir.n with him r.* pll ..mH. m 

his house, i. iniintifn.'ill> pfvjjuing .i-rvicc 
teridrr ur by delivery. io7 Ind. Gas. 563 = 66 A-L.J. 
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107=9 LR.A.Ct. i=a9Cr.L. J. 363^59 A.I.Cr.R. 
52=A.I.R. 1928 All. 1 18. 

— — S. »73— Refusal of notice. 

Refusal to accept a notice by a Police officer under 
S. i6o» Criminal P. C. does not amount to an offence 
of intentionally prc\-enling service. 92 Ind. Ga*. 460= 
24 A.L.J. 215=27 Cr.L.J, 284 = 7 L.R.A.Cr. 37 = 
A.I.R. 1926 All. 304. 

S. 173 —Refusal of summons. 

Mere refusal to lake a summons docs not amount 
to disobedience under S. 173 and so is not an offence. 
91 Ind. Cai. 814 = 24 A.L.J. 216 = 7 L.R.A.Cr. 24 = 
27 Cr.L. J. 142. 

S, 173. 

4 

Where a police constable took a summons to the 
accused for the purpose of serving it on him and the 
accused refuse to take the summons and sign an 
acknowledgment : 

Held) that this is not enough to constitute an 
olFcnce under S. 173. 86 Ind. Cas. 973=23 A.L.J. 

148 = 26 Cr.L. J. 9 o 9 = A.I.R. 1925 All. 322. 

S, 173. 

A refusal to receive a summons is not an offence 
under Section 173, as the refusal cannot be said to be 
a prevention of service. There must be some act of 
opposition offered to the officer serving the process. 
5 NI. i99j 3 U.B.R. 202, Foil. 74 Ind. C^. 65=2 Bur. 
L.J. 22 = 1 Rang. 49 = 24 Cr.L. J. 737 = A. I. R. 1923 
Kang* 146. 

— “S. 173 — Intentionally prevents the serving of 
summons. 

.Mere refusal to accept summons docs not mean 
intentionally preventing service of summons. It must 
be proved that ilic accused prevented the process- 
server from tendering the summons. 3 U.B.R. (1920) 
202=57 Ind. Cas. 928 = 21 Cr.L. J. 688. 

- S. 173 — Refusing to take subpoena. 

A person is not guilty under S. 173, ]. P. C., by 

not taking sub]X)ena blued under S. j6o, Cr. P. C. 
19 Cr.L. J. 801 =21 O.C. 150*.^ 46 Ind. Cas. 817. 

S. 173 — Refasal to receive summons. 

A refusal to receive summons actually does not 
come under S. 173 of the Code. 40 All. 577= j 6 
A.L. J. .}53= 19 Cr. L. J. 746 = 46 Ind. Ca* 522. 

Ss. 173 and x74-~Rcfasal to receive ibe 

summons. 

Refusal by the witness to receive a lummotis 
i< nderMl t(» him to app*-.ir and give cvnlcnce does not 
amount to a f>r«-vcnting service and a person so 
relusiiig cannot be convic'id of an offenee under 
S*. 173 and 174 of the Code. ii M.L.'l. 405=13 
Cr.L J. ( >0‘2) M.W.N, 528=14 Ind. Cas. 597. 

S- 173— Land Kevt-nue Act fJII of 1901, Local), 

Sh 147* 195 and T93 Citation Co appe.ar and pay 
Revenue— Declining fo receive and sigo duplicate. 

,s cit.»ti..;, w.is ifc.sued untlrr .S. 147, Lai‘d Revenue 
Act, against a per^un who declined to aecepi the 


citation and sign its duplicate: Hold, that this was no 
offence, under S. 173 of the I. P. C. 5 M, 199, Foil. 
Refusal to sign and return the duplicate is not an act 
which prevents the service of the citau'on within 
S. 173 - 5 B. H. C. R. Cr. 34, 3 C. 621, A. W. N. 
883, 222, 20 C. 358, Foil. The rules made by the 
Board of Revenue to regulate the service of summonses 
and notices cannot add and do not attempt to add to 
or override the provisions of Ss. 195 and 196 of the 
Land Revenue Act, but the rules are for the guidance 
of the serving officers and merely point out bow they 
should proceed when serving summonses or notices. 
They do not profess to declare what constitutes good 
and sufficient service inlaw. 31 All. 608=6 A.L*. J. 
777=10 Cr.L.J. 435=3 Ind. Cas. 965. 

S. 173. 

See PoUcoAct, S. 17. 10 C.W.N. 82=2 C.L.J. 

555 * 

S. 174. 

SyQopdio. 

I. Complaint by whom to bo made 
a. Fomm of tx'lal 

3 - La^vful orders— What are and what are not 

4- Non-attendance — When and when not 

offence 

5 Public servant— Who U. 


1 ■ Complaint by whom to be made. 

S. 174 — Complaint by whom Co be made* 

An offence under S. 174, ii against the public servant 
before whom the accused fails to appear. 

WTierc, therefore, the accused who was summoned as 
a prosecution witness in a case under S. no, Criminal 
1*‘ G., refused to lake the summons and did not attend 
Court on the date fixed, the complaint must be made 
by the Magistrate in whose Court the case under 
S. I JO, Criminal P . C,, Nvas pending and who had 
summoned the accused. Where there is no luch 
complaint and the case b started on the complaint of 
the Sul>Inspecior, tljc Nlagistrhtc has no jurbdiciion to 
convict the accused. A.I.R. 1942 Oudh 425=43 Cr.L.J. 
64i = i942 0 .VV.N. 434=1942 A. W. R. (C.C.) 274 (1) 
“•20I Ind. Cas. 228. 


ft. Forum of trial. 

— — S. 174 — Forum of trial. 

An offrnce under S. 174, Penal Code, is covered by 
*951 Criminal P. C., and as the exceptions provided 
in bi. 480 and 4 ® 5 i Criminal P. C., do not apply to 
ii, a M.igistr.itc in whose Court the accused has failetl 
In appear cannot try it. The prohibition is absolute 
.iiid ihc consent or otherwise of the accused is immaterial 

A l.U. 1934 LaIi. 545=^35 454*36 Cr.L. J. 407 

{a)**53 Gas. 514 (1). 

3* Lawful orders— What arc and what are not. 
S. 174— *‘Sunoraon5*‘. 

nVr Boys and Youug, JJ.)-— A citation issued to a 
pcr.sf>n who is in arrear of Ciovrrnment revenue under 
.S. 147, Land Revenue Act is not a summons within the 
meaning of S. 174, Hcnai Code and the person so 
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Lawful ordei^s* 



served is not bound to appear in obedience to it and by 
bis failure to attend he is not guilty under S. I 74 i 
Penal Code: (Sen, J. Contra). 123 Ind. Cat. 673=8* 
Cr.L.J. 546=1930 A.L. J. 354=:A,I.R. 1930 All. 265. 


-S. 174. 


The issue of a citation to an alleged defaulter under 
S. 147 of the Land Revenue Act docs not involve him 
in any legal liability to attend and therefore no offence 
under S. 174 is committed by non-appearance. 99 
Ind. Cas. 409=25 A.L. J. 38=7 L.R.A.Cr. 177 = 28 
Cr.L.J. 153=49 All. 2I5='A.I.R. 1927 All. 49 * 


— — S. 174. 

The issue of a citation to an alleged defaulter under 
S. 147 of the Land Revenue Act does not involve him 
in any legal liability to attend, and a person is not 
guilty of an offence punishable under S. 174 
not comply with such a citation. 99 Ind. Cas. 60=49 
All. 205=24 A.L.J. 1001 = 28 Cr.L.J- 28=8 L.R.A.Cr. 
41=7 A.I.Cr.R. 175=A.LR. 1927 All. 122. 


— — S. 174 — Person disobeying the order under 
S. 147, U. P. Land Revenue Act, is liable. 

Section 147, U. P. Land Revenue Act, when it gives 
a revenue official exercising Bscal functions authority to 
issue a citation to a defaulter to appear, givM him 
authority to order ffiat person to appear before him and 
the person ^ obliged to appear before him if so ordered 
under the penalty laid down by S, 174, Penal Code: 
13 O.C. 55, Foil. ; A.l.R. 1927 All. »22, Diss. 106 
Ind. Cas, 686=4 O.W.N. 1211=29 Cr. L.J. 94=9 
A.I.Cr.R. 336=A.I.R. 1928 Oudh t22. 


— S. 174 — U. P. Land Re venae Act, 19x1, S. 147 
~Dl6obedience of citation. 

Intentional disobedience of citation issued under 
S. 147 of U. P. Land Revenue Act is an offbnee under 
S. 174, I. P.C. 13 O. C. 55 =>* C'L.J. 250=5 Ind. 
Cas. 805. 


he could be asked to attend before it or a Commissioner 
and state whether be has received such a letter, 'vith* 
out asking for contcaitf. A solicitor absenting hunselt 
when called on to appear b^^fore a Court under a 
mistaken belief that he is asked to produce the letter, 
could not be held guilty. 42 Ind. Cas. 532 (Cal.) 


S. X74 — Disobedience of summons wrongly 

issued. 

Disobedience to summons, wrongly issued by the 
Collector under S. 193, U. P. Land Revenue Act, is 
not an offence under S. 174. 14 A.L.J. 1069=17 

Cr.L.J. 471 = 36 Ind. Cas. 151. 

I S. 174 — Summons under Madras Revenue 
Sammons Act (111 of 1869), S. x— Disobedience. 

A Kamam, was summoned by the Tahsildar under 
S. I of the Madras Act III of 1869 to appear before 
him on a certain day for inquiring into correctness 
of sub-divisions of Belds. He failed to appear and was 
convicted under S. 174, I. P. C. Held, u) that the 
accused was rightly ‘ convicted of an offence under 
S. 174, I.P.C,, though the inquiry for which accused 
was summoned was not held by the Tahsildar but by 
a subordinate officer. 8 M.L.l'. 373= Cr. L-J- 566 
=8 Ind. Cas. 133. 


— — S. X74 — Powers of Tahsildar. 

Several persons, residents of villages near Almora, 
were summoned by the Tahsildar to serve as coolies 
and at their refusal to attend the Thasil were 
thereupon again summoned to appear at the Thasil 
to answer charge of non-attendance when summoned 
to attend as coolies. Held, that disobedience to the 
latter summons could not render the persons summoned 
liable to punishment under S. 174, inasmuch as the 
Thasildar had no authority to issue such a summons. 
1904 A.W.N. 122=1 A.L.J. 263. 


—— S. 174 — Order “ultra vires“, 

Section 36 does not authorize the District Megistrate 
to compel the attendance of an alleged tout in the 
proceedings or to receive f>rdcr8 in the case, and 
therefore he cannot be charged under S. 174, Penal 
Code, if he fails to attend the Court. 1 1 1 Ind. Cas. 
672 = 6 Rang. 529 = 29 Cr.L.J. 9i2=:A.I.R. 1928 Rang. 
296. 

— S. 174— "Summons 00 wrong form. 

Where in an application for action to be taken under 
S. 107 of the Cr. P. C. the Sub- Divisional Magistrate 
directed the Tahsildar to make inquiry into the matter 
and Uie latter sent summons to the parties on forms 
provided for cases under S. 193 of the Land Revenue 
Act, and on the parties failing to appear, convicted 
them under S. 174 of the Penal Code, Held 
that the proceedings were illegal ab luido, that 
the order of the Sub-DivisionrU Magistrate was ultra 
virea that there no sunurions iksued according to 
law, and that the conviction is not maintainable. 59 
Ind. Cas. 335=22 Cr.L.J. 79 = L. R. 2 A. (Cr.) 3 (All.) 

S. X74 — Failure to appear before Commls- 

eloner^^llcitor— privilege. 

A Court could not ask a solicitor to attend before it 
•od produce the letter w>'itt^‘o to him by hii client, but 


4. Non-aCtendauce — When and when not offence. 

S. X74 — Offence under- — Requibites— Failure 

to comply with aommoos not specifying time 
but only mentioning place and day— If an offence. 

It is essential in order to sustain a couviction under 

5. ) 74i 1 - P> Code, that the accused person should 
have been left in no doubt both as to the place and 
lime at which bis attendance is required. Hence a 
summons which although it specified the place and 
the day, but omitted tf»e lime, is a summons which 
is not sufficiently speciBc to mstify a prosecution if it be 
not complied with. J.L.R. U947) All. 848=1947 
A.W.R. (H.C.) 387= 1947 A.L.J. 5^4 = A.IR. 1948 
All. 137 (2)=49 Cr. L.J. 109=1948 A.L.W. n. 


S. 174 — Duty of medical officers to attend 

Court. 

Medical Officers like other persons, are bound to 
attend Court on receipt of summons and to give evi- 
dence if required by the Court. They cannot refuse to 
give evidence for rcatons whirh they may consider 
sufficient, but they should represent to the Court as 
regards the fees payable to them. Any declaration of 
terms is uniiec.-ssary and should be avoided. A.l.R. 

1937 All. 7 h 8 = 1937 A.L.J. 972 = 39 Cr.L.J. Haas’ 

1937 A.W.R. 899 (i)= 172 Ind. Ga*. 31, 
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S. 174— >Lato eervice. 

• U. P, Land Revenue Act, S. 147 — Citation icrved 
on accused evening previous (o date for appearance — 
Accused not appearing on the day fixed — lie cannot 
be convicted under the Penal Code, b. 174. 111 Ind. 

Cas. 670 = 9 LR.A>Cr. 130 = 26 A. L.J. i20t»io A« 1 . 
Cr. R. 390=29 Cr.L.J. gio = A.lK. 1928 All. 680 
(F.B.) 

" S. 174 — Ooiisslon of place, 

Sub'poena not stating dcBoite place for attendance 
— Disobedience thereof it not an ofience, 5 All. 7, 
Foil. 94 Ind. Cas. 889=24 A.L.J. ^*^6 = 7 L.R.A-Cr, 
132 = 27 Cr. L- J. 697=A.I.R. 1926 All. 474. 

S. X74~lnabil2ty to attend — Accused an advo> 

cate — Summons on — Pleader appearing for— 
Advocate engaged elaesvhere on date .of hearing — 
No offence. 

Magiitrate ordered the issue of summont to the peli 
tioner, who was a barrister, to appear on the latb 
April and aniw^t a charge under the Burma Motor 
Vchiclci Act. The summoru was not served till 
5 p. rn. on the iith April. Next morning another Bar* 
finer, appeared before the Magautrate on petitioner’s 
behalf and stated that the petitioner was appearing as 
counsel in a case before the High Ck>urt and that 
therefore he was unable to attend. The learned 
Magistrate noted that the explanation was unsalis* 
factory but adjourned the case till 19th April 1923. 
On the igih, the petitioner duly appeared and after 
tlie motor case had been disposed of was called upon 
to answer another charge namely that of disobeying 
the summons to attend on the 12th: 

Held, that no olTcncc under S. 174 was made out. 

Held, further that the petitioner did not intend to 
disobey the summons but, placed as he was, he found 
hiraieir unable to abandon his client's interests and 
therefore instructed a harrisler to represent the cir- 
cumstances to the Magistrate. 76 Ind. Cas. 693=1 
Rang. 549 = 2 Buf.L.J. 146 = 25 Cr. L. J. 229=A.I.R. 
1924 Rang. 35. 

— — S. x74'~*'f<2tentSooa].*’ 

\S'^hat is made punishable by law under S. 174 is 
an intentional disobedience to the summons of a 
Court, The word ‘intcnljonar does not appear to 
have been defined in the I.P.G. but it has been in- 
terpreted to mean non-attendance which amounts to 
wilful disobedience, lo W.K. 33 (Cr.); 22 P.R. 1880, 
Foil. 72 Ind. Gas. 593*=’24 Cr.L.J. 433“A.I.R. 1923 
Lali. 163. 

— — S. 174 — IllncHo. 

Failure lo attend Court owing to ilin<$s in obedierkre 
10 hummox»s— .Accused cannot be convicted. 65 Ind. 
Cas. 864=20 A.L.J. i92«:23 Cr.L.J. 2o8=A.l.K. 1922 
All. Oa. 


after consultation with the delinquent’s official 
superior. 18 Cr.L*J. 733=40 Ind. Cas. 733 (Mad.) 

S. X74 — Failure of complainant to attexsd— 
Prosecution for dlaobedlence, whether jnaiifiable. 

WbcTc a complainant was ordered to appear on the 
day of bearing on penalty that his complaint was 
liable to be dismissed for hi's absence, a prosecution for 
d.sobedience of any order is illegal as Ibcre was no 
order for his personal appearance, nor would such an 
order be justified. 2 L^. L-J. 539. 

■■ S. 174 — Sooimona — Non-attendance. 

For a conviction under S. 174, the summons must 
have been issued by a public ser\^t legally competent 
as such to issue the tame and that the accused must 
have intentionally omitted to attend. 15 Cr.L.J. 595= 
>2 A.L.J. 680=25 Ind. Cas. 347. 

4 

■ ■ S. 174 — Fatlare to attend^Gaae not taken op 
that day — Failure not culpable. 

Where the complainant was ordered Co attend Court 
on the date fixed for the hearing of the case and he 
failed to attend but the Magistrate did not take up 
the case owing to some other demand on his time. 
Held, that the complainant could not be convicted of 
an ofTence under S. 174, I.P.C., under circumitancet of 
the case. 3 S.L.R. i55“io Cr.L.J. 576—4 Ind. €>»• 
410. 

■ S. 174— Vakil — Professional sniacondact — 
MoobUF, jurladlctlon of — Disobedience of order. 

A MunsifF called upon a vakil to show cause on Che 
22nd November why a report should not be made 
against him to the High Court for gross professional 
misconduct. On the same date the vakil put in a 
>M 4 tteD explanation and the matter was ordered lo be 
put up on the 6ih December for order. On the 6lb 
December, the Vakil did not appear. Later, on the 20th 
December, proceeding was drawn up for the prosecu- 
tion of the vakil under S. 174, for non* appearance on 
the ( 5 th December. Held, tJiat there was no order 
enjoining upon the vakil to appear personally before 
the Munsif on the 6th December, and the proceeding 
under S. 1 74, ought to be quashed and was accordingly 
set aside. Held also, liiai when the vakil had been 
called upon to offer an explanation, which he did on 
tlic 22nd of November to all intents and purposes 
this Was a sufficient coinpliacee with (he order* 
Quaere, — Whether the Munsif had jurisdiction to take 
proceedings against the vakil in the way he did, 
(•903) 7 C.W.N. 797. 

S. 174 — SummooB oot addressed Co assy one— 

Omidston to atUnd — Oifcnce. 

W’hrn a summons is not addressed to any one in 
pa'^ticular, but is served on a party, a pleader, her 
omission to attend is not an offence under S 174. 
(1902) 6 C.W.N, 927. 


— S 174 -Officer— Direct service of summoos. 

Disoix'dienc'* to summons served on an amin 
penonally by a Polic*; Sub lukptxlor to flive evidener 
at a palicc investigation if, an olfence under S. 17.}, 
l.P.C , which require* serving through heads of 
dcparuncriLi only in casca of summons issued by a 
Court of Justice- Such matters should be dcpartmeutally 
dealt with and projccuuoo should be generally 


'■ S- 174 *— Sammons served in pleader — 
Validity of — Service good as to aaita how far 
good as to offence under S- 174- 

.Service of summons which may be good as to mil 
need not be good so as to make a person liable under 
S. 174* Service on one’s pleader is not good service 
so as to make one liable under S. 174, for to 

attood. (1902) 6 C.WJ'I. 927. 
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-5^ — Witnesses* refusal to allow commis- 
sion inqmry to be held in witnesses’ houso— 
^jonsent by pleader, effect. 

Where a person’s pleader is served with a notice 
that such person will be examined in her bouse on 
commission, and the pleader bad no authonty to 
consent to that, her refusal to allow the commission 
inquiry to be held there if no offence under S. 174. 
(190a) 6 C.W.N. 927* 


— S. 174— Notice to accused to appear— 
Appearance by agent —Agent’s request to dispense 
with personal apperance— Notice to show cause 
why accused should not be committed for 
contempt— Motion before District Magistrate and 
High Court. 

Where an accused who bad been asked to appear 
and plead to a charge appears by agent and requ«ts 
that his personal appearance should be dispensed with, 
it will not be an exercise of proper discretion to charge 
the accused for contempt under S. 174, He should 
be asked to appear personally on or within a day 
named and if he failed to appear, then proceedings 
may be taken for contempt. An accused is entitled to 
move the District Magistrate and the High^ Court to 
direct the Magistrate to dupenie with bU personal 
appearance and such application cannot make the 
appearance by agent a contempt of court or aggravate 
the contempt if any. (1900) 5 C.W.N. I3i*=a7 Cal. 

985* 


S. 175— Convictio®— 'Esaeodals for. 

To sanction a conviction under S. 175, l.P.C., it 

must be shown tba» the accused was in pos^ejsion of the 
document required to be produced and when it « 
doubtful which of two persons had it, they could not ix 
convicted. 4Pat. L.W. 65=19 Cr.L-J. 217=^43 
Cas. 793« 

— Ss* 175, 193 nnd 471— Producing doeument ©a 

demand— Document belonging to third person— 

Evidence Act (1 of 1872), S. iba, 

A person who merely produces a document ia 
oLeiiicncc to a summons from Court and lays that it 
was given him by another person (which was found 
to be false) cannot he convicted of the offence of using 
a forged document though be might be proscimlcd fw 
peijuxy. 36 Mad. 392=11 M.L.T. ai=a2 M.L.J.iBt 
= (1912) M.\V.N.455 =xi 3 Cr.L.J. 46“»3 Ind. Cas. 
a86. 


Ss. 175 and 18ft— Disobeying order for pwuc- 

t»on or issepectioss of documents— C.P.C., O. is, 
R. as. 


If a party to a suit fails to comply with an 
production or inspection of documents he can be dealt 
with only accordirg to O. ii, R. 21, and is not 
punishable under S. 175- I-P-C., or any other 
of the renal Cede. isP.W.R. 1910 ^ 

1910 Or.— 90 P.L.R. 1910=11 Cr L.J. 386*^6 Ino. Cas. 

62^. 


i. 174— Police officer’s 
witnesses S e e Cr.P.C., S. 


power 
160. 4 


to summon 

Bom. L.R. 644- 


5. public servant— Who ia. 

6. 174 — Revenue Officer enqniriog under 
S- 164 of the Estate Land Act— Public servant. 

A Revenue Officer making inquiries imder S. 164 of 
the Madras Estate Act is empowered to issue Jsummons 
and is in the language of S. 174 of the I.P.C., ‘a public 
•rrvant legally competent to us® ><*• 7 Gr.L.R* 253 
(Mad.) 


Ss. 174, *75 — ‘Public servant* — Receiver 

appointed under S- 56, Bengal Act VUI of 1876 — 
Order to prodace accounts before Collector — 
Disobedience of. 




A receiver appointed by a Coronii.Nior. of a Bengal 
Division is not a public scivant within 174 & t7.5» 

Indian Penal Code. Dhobedicncc of an order made 
by such receiver to produce certain accounts, etc., before 
a Collector is no offence under Si. 174 ^tid 175, Penal 
Code. (1901) 6 C.W.N. 141 = 29 C. 236. 


S. 175— Omission of accused to pmdsvf^ 

Incriminating document. 

Where an accused while on bis trial for offences 
under Ss. 471 and 193. f.P.C., being directed to 
a certain incriminating document, did not produce me 
document and in consequence the prosecution against 
him failed: 

Held, the accuied could not he ^nvicted 
S. 175, for hil omission to produce the doCluncot. (k.oo) 

12 C.W.N. iot6=8C.L,J. 320. 

S. 175— Sub-Registrar, power of, lO ota^r 

production of a deed — Party, if Irgaily bouno 10 
produce it — Non-piodaction, if an ofieooe. 

A person calird upon by a Sub-Registraf tft produce 
the origir..il document which was regutcrtxl in hU <^''5 
to enable him to compare it with the copy of tlic need 
in the Registration RegisuT, whicli, u ".is 

suspected, wai tampered with, is not Icpally bsunci 'o 
produce if» and be cannot, on his failure to d** feO, i>e 
convicted under S. 175. (1905) 2 C.L-J. = ^ 

Cr.L j. «»4- 


■ ■■ S. 175 — Withholding documents — Meru 

Auspicion. 

Where it appeared that tl*'* jHittioner was amply 
j’ostified on the respondent’s own statements in supp<>ting 
• iiat there arc other accounts that the deftndant had 
knowledge of and acc«'ss to, and that hr was evading 
disclosing them to the Court ; 

4 

Held, rhat this raised the derp>est suspicion but was 
not suffiicient to establish a charge <,f contempt of 
Oourl. To establish such charges, U is essential to 
prot’e that in fact there are in the ca»e other documents 
V-hteh had been deliberately ^vilhhc^d. A-l.R. 193b 
C«J.\i32 = ifii Ind. Cas, 738. 

18 F. Y* 0.-*8, 


— S. 176— Eflscntlalo of offence. 

Scciion 176 is intended to apply partir: • be 
commit an intentional breach of oblig.ailon ro report 
and not where the public servants have e:r< 
obtained the information froTti other sources. A, i R- 
1933 Lah. 515=31 r.L-R. 7»2 — 144 M Cas. 343 

S."i7f». 

The fact that s'-me persons bcund to give iriro'’roaii^'n 
have gbrn that infurtnation while other pcr'oii^- ‘vhe 
might r»e bminit to irK-e that ir.f-'rmj.tiim liavc ,« to 

do is uo "lound fc.- tr.cii piotrcutii.n and r.-'i.* n.t’on 
undeo' S. x;^. 4 Ca). 623 ; sro Cal 316 oUtl 7 M^cU 
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436, Foil, go Ind. Cas. 145 = 26 Cr.L.J. I489=A.I.R. 
1926 Nag. 217. 

S. 176 — Person receiving rent refosing to 

furnish information to Patwari — Offence. 


The word!, *Tor the purpose of preventing the 
commiitioD of an offence*' in S. 176, relate to the 
commission of any particular offence. (1901) 31 M. 
548=19 M.L. J. 274=3 Ind. Gas. 612=4 M.L.T. 325= 
8 Cr.L.J. 425. 


By virtue of R. ii6 framed under S. 234, U. P. Land 
Revenue Act, if a person who actually receives rent and 
is calkd upon by the patwari to furnish him with 
particulars for the preparation of the slyoha refuses to 
furnish this information he is guilty of an offence under 
S. 176, Penal Code. A. l.R. 1941 Oudh 525=42 Cr Lj« 
708 = 1941 O.W.N. 944 = 17 Luck, 89=1941 R.D. 706 
= 195 Ind. Cas. 163. 

S. 176. 

Proclamation under S. 87, Criminal P. C. issued— 
Duty of headman of village to report (o Police the visits 
of such person to his village — Failure to report : 

Held, that In order to 6nd whether the accused 
(village headman) is guilty under S. 176, Penal Code, 
it is necessary to sec whether be possessed any inforoia- 
tion respecting the proclaimed person's passage through 
or visit to his village. A.I.R. 1938 Oudh Po =39 
Cr.L.J. 154= 1938 O VVJ'I, 7= 172 Ind. Cas. 530. 

" ■ ■ S. 178— Recovery of excess rent. 

Where a Zamiridar collecting more than the recorded 
rent from the tenants has not been asked the iuformation 
by Qaoungo or the Patwari, hii failure to inform tbe 
officials concerned the fact of such collection does 
not amount to an offence under S. 176, Penal Code. 
98 Ind. Cas. 487 = 7 L.R.A.Gr. 195=27 Cr.L.J. 1367 = 
A.I.R. 1927 All. 111. 

Si 176 — FxUore to report — Meaning of 

‘intentionally’. 

Where a person is under a legal duty to report certain 
facts 'and be fails to report them be must be presumed 
to intend to conceal them ual«*ss he can show that he 
had reaton to suppose that the authority to which the 
report was due had information from other sources. 
16 Cr.L.J. ai9-.»i7 M.L.T. 263=(i9i5) M.W.N. 276 
=27 Ind. Cas. 843. 

S. 176 — C. P. Code (Act X of 1916), S. 45 (i)(c) 

—Failure to make report — Offence non^bailable. 

A Village Muiuif was convicted under S. 176 of the 
I. P. C. for not giving information to a police of the 
Ion. of a jewel or thcfi of it in a certain person's house. 
It was licid that as the information did not relate to the 
commission of a non-bailable offence which the Village 
Munsif wa.s bound to communicate to the police under 
4*) (t) (c) of the C. P. C., b'S convic'ioQ was illegal. 
3 M L-T. 257 = 9 Cr.L.J. a2.j.=j Ind. Cas. 245. 

— — S. 176 — Snspicione death in Maater's houii^*- 
Servants liability. 

Under certain specified circumstances covered by 
S. 45 of the Cr. I*. Code, 1898, the concealment of 
5».i}ricious death IS p'lnishable under S. 17O, I. I*.* C., 
bui lucre servant*, who arc eQttrel> depeudant on their 
ma^t'r In who>e house dejth takes plact a^e not bound 
to comutunicair .in occurrence of this s^rt. 17 P.W.R. 
1911 (Cr.)*i»2 Cr.L-J. j25=ii lod. Cas. 609. 

— Ss. 176, »77^“For tbe comtnlaBlon of ao 


— S. 17G— Gommencemeat of sentence — Ponjab 
Jail Manual. 

Sentence under S. 176 of the I. P. C. should 
commence at once according to R. 464 (2) Punjab Jail 
Manual and should not be postponed tUl the expiry of 
imprisonment, inflicted on the accused for not fumiibing 
security. 97 P.L.R. 1918=20 Cr.L.J. 3*6=50 md. Cas. 

49a. 


— S, 177 — Offence onder—lngredieDt*'-.' False 

Information In sale-deed. 

S. 177 of tbe Penal Code lays down two ingredients, 
firstly, that a person mutt be legally bound to furnitb 
ioformation on the particular subject to the public 
servant, and secondly, that he must furnish, as true, 
information on that subject which be knows or hoy 
reason to believe to be a false. Hence even if it be 
taken that under S, 21 of the Registration Act that the 
executants of a sale-deed were legally bound to fumisb 
true information regarding (he property, the Court is 
bound to sec before convicting the exccuCanls for a 
wrong statement in it, to consider and decide whether 
they knew or bad reason to believe the information 
furnished to be false. 51 Cr.L.J. 883 = A.I.R. 1950 
Ajmer 19 (2). 


S, 177. 

Person submitting income-tax return false his know- 
ledge is guilty of an offence under S. 177, Penal Code 
(*37) 20 N.L.J. 214. 


* 77 » ■8a~'P€reoii moat be legally bound to 
give information. 

SccUon 177, Penal Code, has no application to a case 
in which a false statement has been made to ifae Police 
by a person who was under no legal obligation or who 
was not legally bound lo give that information. Such a 
person may be liable for prosecution under S. 182 
Penal^Codc. To bring a case under S, 177, Penal Code,’ 
it is absolutely necessary to prove that the inlbrmant 
was legally bound to give the information, which is 
proved to be false, to the Police. 

The words, ‘*any subject” occurring in S, 177, Penal ^ 
Code, have reference to the matters enumerated in 
6 . 45, Criminal P. C., or to matters about which a 
person is “legally bound" to give information under 
some other law, and to no other subjects/ 

A mukhlm of a village who bad taken away a girl 
from the village, signed a pancbayacnxmx stating that 
a certain girl bad died by having been drowned and 
sent it to the Police. Tbe accused was prosecuted under 
S. 177, Penal Code: 


Held, (Per Sulalsnan, C J. and Rachhpal 
Singh, J ; Bennett, J. contra), that as none of the 
events cunmeraied in Cl. (d) of S. .J5, Criminal P. C. 
had happened, ii could not be said that the accused was 
Irgaliy bound to give any information to the Police and 
that the f.-»lsc inrormaiiun which he gave to the Police 
did not bring bis case within the four comers of S !•»*» 
Penal Code. A.I.R. 1936 All. 788=38 Cr.L T ’^*7= 

* ^ » • 
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So. 177 and 43~~lncorrect post-mortem report 

by Municipal doctor. 

Under an arrangement between the Municipality of 
B and the Bombay Government, the accused Medical 
officer employed by the Municipality was to conduct 
post-motem examination of the bodies tent to him by 
Police and to cubmit the results in the form pretcribed 
by the Government. The remuneration for each exa- 
mination was fixed at Rt. 4. According to R. 9, Civil 
Medical Code, every examination for medico-legal 
purposes thould be complete; and according to R. 10 

(i), information on each point referred to in the form was 
to be recorded and R. 14 required that the copy of the 
examination should be forwarded to the Police Sub- 
Inspector. Two dead bodies were sent to the accused 
by the Sub-Inspector on July 23, 1933. The bodies were 
those of two brothers. One of the bodies was lying on 
the ground. Without opening cither of the bodies, the 
accused reported the one as too decomposed to permit 
any examination of the internal organs, and as regards 
the other he made a detailed report. Next day, by an 
order of the Sub-Divisional Magistrate under S. 176, 
Criminal P.C., the bodies were eTdmmcd and on another 
post-mortem examinat'on by the Civil Surgeon, the 
bodies vvtrc found to have no poat-mortem incisioDs» 
The accused was thereupon uied lor offences under 
Ss. 177 and 197, Penal Code, and found guilty. On 
appeal : 

Held, (i) that S. 43, Penal Code covered a breach 
of contract, and not merely a tort. The breach of 
contract, however, must be one which furnishes ground 
for a civil action, that is to say, in respect of which 
damages could be obtained under S. 73 of the Contract 
Act, or which could be enforced speeitically ; 

(ii) the contract to examine the body was a contract 
between the applicant, and the Municipality and it was 
difficult to sec how the Municipality could suffer any 
damage by the breach of that contract, and there was 
no evidence that they did in fact suffer any damage. 
If this was so, the act of the applicant would not give 
rise to a civil action and could not be the foundation 
of a prosecution under S. 177, Penal Code; 

(iii) there was no satisfactory evidence on llie record 
of any contract between the applicant and Government 
and unless there was such a contract the applicant was 
not legally bound to furnish information as to these 
bodies within S. 177, Penal Code; 


right, persisted in mamtainmg what he 
known was a false defence to the charge 
aeainst him, and it appeared that if be had mcluded 
this income also in bis return the income-tax be would 
have to pay would have been raised ^ Rs. 3000, and 
hrwas fined only Rs. looo by the District Judge: 

Held, that the offence must be regarded m a scricus 
one bearing in mind the deleterious effect that it may 
have, unless other persons are deterred from 
in like manner, upon the position of the general body 
0“ tax-p^yer” and that a mere fine of Rt. r.ooo tvaa not 
sufficient but in addition to a sentence of one » 

simple imprisonment should be awardc^ /^I.R. 1933 


S, ,77 — Essentials^lncome Tax Act, S. 52. 

The essence of offence under S. 52, tax 

Act and Penal Code, S. 177 verification of 

an untrue statement, and provided the siaicrnent was 
deliberately false or not believed to be true, subi^uent 
rectification cannot make it any the leas an offence, 
though it may be considered as an extenuating circums- 
tance in awarding sentence. 120 Ind. C«. 
1930A.L.J. 26 = 31 Cr.L.J. 88-1929 Cf.C. 647=- 

A I D trson AIL AtO. 


s. 177— Accidental explo8ion--Injury to 

property-^Explosive Sub. Act, S. 8-Obligadon to 
give notice to Police— Intention. 

Under S. 8 of the Explosive Substances Act, the 
primary requisite to give notice, is accidental explosion 
and not serious injury to properly. S. 177 
Penal Code will not apply unless the omission to give 
notice was intentional. 8 Bur. L. T. 288= 16 Cr.L.J. 

822=30 Ind. Cas. 446. 

S. 177— Vader-valuation, whether false infer- 

nuation. 

Where a person in a return under the Road Cess 
and Public Works Act reprtbcntcd rent payable to bun 
in respect ol llic subordinate holding to be in excess 
of iha' which the Magistrate found that the tenant was 
actually bound to paVi lit: could not be convicted 
under S. 177, I. P* since he did not under-value 
the property. 13 G.W.N. 19 * — 5 M.L.T. 93 
Cr.L.J. >t =4 Ind. Cas. 578. 


(iv) the applicant did not commit an offence under 
S. 177, however, leprehensible his conduct may have 
been. A. I. R. 1034 Bo^n. 202 = 38 80m. L. R. 373 = 
58 Bom. 491=35 Cr.L.J. 1429=151 Ind- Cas. 867. 

— S. 177 — Filing of false return as to income 
without being served with notice — If offenco— 
Income-tax Act, S. 2a (a). 

A person who furnishes false information to a public 
servant, when he is not legally bound to furnish the 
information, cannot be convicted of an offence under 
S. 177, Penal Code. Consequently, when a person who 
is not served with a notice under S. 22 (2), Income- 
tax Act, files a false return, fie cannot be convicted 
under b. 177. A.l.R. 1934 Lab. 626=35 P.L.R. 544= 
36Cr.L.J. 176=15 Lah. 832=152 Ind. Cat. 6H2. 

—8. J77 — Lawyer aaecbsee deliberately keep- 
ing assessable income out of return. 

Where the accused, a lawyer, deliberately kvpi out 
of the income-tax return certain ^essable income and 
Instead of being ready and vnlling to put matter a 


— S. 177 — False statement to public officer — 

Land— Acquisition Act, S. 9— Absence of state- 
meat on record Issue of process. 

A complaint that the accused made a false state- 
ment in response to a call lor information under S. 9 
of tliC Land Acquisition Act is not suktainable in the 
absence of the wiiltcn statements on which the charge 
is founded, and in the absence of rrfcrcucc to any 
specific statcmciir or statementk ou which the accusa- 
tion was made; and the maghtrate would not be 
excr< ising proper discretion in issuing process on such 
a vague complaint. Ct 9 ^^) 5 G.W.N. 131—27 Gal. 

985- 

S. ,77 — False statement — Land Acquit-ition 

Act S. 9— Statement under consideration iu High 
Conrt in Land Acquisition appeal — Prosecution. 

Where the Matement of a person called u[)on to 
furnikh information under S. 9 of the Land Acquisi- 
tion Act i3 alleged to be Glsc, no prosecution for mch 
information ought to be started until tltc civil court 
btf finally diipowed of the land acquisition case before 
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it. Held, Insor and leasee were both con- 

cerned in a Land Arquisition case, (he lessor should 
not be prosecuted for faUe statement io long as the 
lessee’s case was under consideration before the High 
Court as the statements of the lessor and lessee coidd 
not be distinguished. (1900)5 C.WJ'J. 131 = 27 Cal. 
965. 

— S. 177 — ^jariediedoa. 

A cLarge uTidet S. 177, Penal Code within the 
meaning of S. 40 of the Income.Tax Act cats be 
legally tried only at the place where the verification 
is made. 68 Ind. Cas. 843=45 Mad. 839=16 
M.L.W, 335=31 NLL.T. 982= 1922 M.W.N. 690=23 
Cr.L* J. 6 j 9=A.I.R. 1923 Mad. 50=43 M.L. J. 475. 

S, x79^Refusal to [answer qnestitms touch* 

ing o sohject on which he is bound to state the 
truth. 

An examination of the complainant at a witness for 
the proiecuiion of persons who have already been 
eommitted to Sessions on his own complaint, is relevant 
and the Magistrate has a discretion to require the 
comotainani as a witness under S. 219, Criminal P. C.* 
Where, therefore, the Magistrate finds that on such 
examination the complainant is guilty of refusing to 
answer questions touching a subject on which he was 
bound to state the truth and takes proceedings against 
him under S. 4S0, Criminal P. C. and convicts l>im 
under S. *79, Penal C(xle tlie coovdclion should be up- 
held. A-I.R. 1935 All. 267 = 36 Cr.L. J. 446=1935 
A.L. J. 299=1935 A.W.R. 123=153 Ind. Cas. 907. 

S, 179. 

A person u not legally bound to answer the ques- 
tions truthfully put to him orally under S. 126, U. P. 
Dbtrict Boards Act, and he cannot be convicted 
under S. 179, Penal Code on the ground that he did 
not answer the question truthfully. A.I.R. 1935 ^Ml« 
620 (0 = 36 Cr.U J. 1102 (i)*»ig35 A.L. J, I02x = i935 
A-W.R. 791= 157 Ind. Gas. 1 19. 

■ - S. r79-*-Qaeetloci as to the reeolc of a cns>e 
— VVitnrse denyioc knowledge 8ab»oqoeiit 
ftotiwer that ca«c was diemioaed- 

Where during Crois-exarnination a witness w as asked 
as to what the result of a case ard in,tei»d of 

answering in tbr afTirmativc or in the negative, he 
said, “I not know," and subsequently said th.it the 
ra«r was dismi3i'‘d, and the witn^-M was pro^reittcd .ind 
convicted under b. 179; 

Held, that the M-igistraie was not justified in 
.wuming that dic wiuicst before bsrn was aware of the 
result of th«* case and d'"liber2i<*ly stain'd that he <lid 
not know and tJiat il*<* %vitnc*i could not considerrtl 
to have r'-foied to answer the questions pm to him as 
he gave pt^rf'x'ly f.itiona! answers And there was no 
r'.ii'»ii for the M.iglstrate to hol*l that the witfi»-.A 
declined to .io.iwer. A I R. 1934 All 136= 1034 
AI^J. 477 — 35 J. 1036 .\.^V.R. 542 — 

149 Ind. Ca&. io6i (1). 

• ^■S. 179 — Invefltlgatihn fry police ander Chap. 

XlV, Cr. P. Cod^— Refusal to answer qomtlons. 

« 

A rrfuia! to answer quesiioni pm by a police '^|Ti< er 
maVinv an invr-.tsgati >n under Chap. XIV of <"r. P, 
Cx^'- ip wf ]H/nialiab]«- ur>dcr 170. Pmal Code. 

• 3 M«u 54 *); 27 I‘ R. ir,,)^ end 7 Cal, '22| Poll. 

TiH If.d Ca» H333.8 Kane Cr.C. f6— 32 

Cr -4 Voi^A^l.|i. i^i ^e. 


S. 179— Pro«e€tit 3 on — When not jadlciens* 

Where the question for the refusal to answer which 
the xvitness was sought to be tried under Section 179 of 
the Indian Penal Code had no bearing wbataoever on 
the facts of the case; 

Held, that hn I>rosecution under (hat section wai 
injudicious. 81 Ind. Cas. 951 = 11 O.L.J. 356=25 
Cr.L.J. ii27=A.Idl. 1924 Oudh 40a. 


■ — S. 17a — Indirect aastvcr. 

Where a witness, though persistently asked by the 
Court to give certain iofotmation, persisted in giving 
an indirect answer; • 

Held, that this amounted to a refusal to answer 
question and that an offence under S. 179, waa 
committed but not one under S. 228. 84 Ind. Cas* 
706=22 A. L.J* iioo=6 L.R.A.Cr. 14=26 Cr.Z*.J. 
354— A.I.R. 1925 All. 239. 


S. 179 — Refusal what Is. 

Wlierc a Court asks a witness the name of his 
grandfather to which the wituets replies that he does 
not rrmember, it is not refusal to answer writhin the 
meaning of S. 179’ if the answer is false he may be 
proceeded with under S. 193. 92 Ind. Cas. 428=27 
Cr.L.J. 252=A.I.R. 1926 L^. 240. 

S. 179 — Conduct of accused. 

S, 1 79 has nothing whatever to do w'ith the conduct 
of accused pcrsoiu in Court. 77 Ind. Cas. 422=47 
Mad. 396=19 M.L.W. 292=34 M.L.T. 331=1924 
M.W.N. 141=25 Cr. L.J. 374=A,I.R. 1924 MacL 
540 = 46 M.L. J. 40. 

S. xBo — Refusal to sign record under S. 34a* 

Criminal P. C. 

Where the Magistrate put questions to the accused 
tinder S. 342, Criminal P. C., but the accused refused 
to answer, tlic record will contain only the questions 
and the note tltat the accused rrfuico to answer the 
questions. S'>cb a record has to be signed by the 
accused. If he refuses to sign he olisiructs Uic process 
of the Couri and is liable to punishment under S. 160, 
Penal Code. A.I.R. 1935 All. 652=36 Cr, L. J, 1098 
■-=1935 A. L.J. 1058=1935 A.W.R. 800=157 ln<L 
Cam 146. 

fi. xBo — Refuaa] to sign. 

It U aa offence under b. iflo, I.P.C., to refuse to 
•ijfn a fctatement which S. 364, Cr, P. G>de makes 
eompiiborv on the Ma^uirate to require the accused 
t"* “gn. 39 am. 399='8 Cr.L.J. 559**5 A.L.J. 
29* =39 LkI. Cas, 703, 

5 . i8o-'Refusal of wittsesa to affix bis (bumb, 
mark'^-No oifeoce. 

Th'*re is no ohlig.)iion upon witnesses in Civil cases 
to sit^n or thumb-mark their depositions and they 
e.^onot be compelled and are not liable to prosecutiou 
fot an offence under S 180, T. P. C. Ceurection slip 
No. r.i of 29?h August 1004 ha* not the force of taw. 
8 P.R.Ct. 1912 = 37 P, W. R. Or. 1912=245 P. 1^ R, 

t9J»=i3 Cr. L-J» 7*3=16 iDsiCM. 
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g. 180— Inquest report — Refosnl *® No 

olfence. 

An inquest report it not a statement within S. 180 
of the Penal Code and refusal to sign such a report 
is not an offence under the Penal Code. (19*0) 

M.W.N. 366=8 M.L.T. 198=11 Cr. L.J. 500-7 
Cas. 557. 

S. 181 — Person making fal«e atstement In 

stfidavlt. 

The mere swearing of the affidavit does not make 
the statement contained thejcin a piece of evince 
which a Court would be bound to admit in a judicial 
procfcdiog within the meaning of S. s> 

In receiving that statement, the Magistrate before 
whom it is sworn is not receiving something _ which is 
intrinsically evidence and U therefore not acting *o^oe 
exercise of any authority to receive eiddence. The 
Magistrate does not satisfy the definition m b. 4, 
Oaths Act, of a Court or person authorized to 
administer oaths and afRrmatioiw. Consequently, a 
person making a false statement in such affidavit is 
not guilty of an offence under S. 181, Penal Code, 

A.I.R. 1939 Cal. 657-43 C.W.N. 10^1=41 Cr. L.J. 
2 i = I.L.R. (1939) a Gal. 459“*84 Ind. Cas. 468. 

— S, s8i — Proflocotlon smder — Power of AppeU^t* 
Court to change It to one under S. 198. 

Where prosecution is legally instituted by the Civil 
Court under S. 181, Penal Code, the Appellate Court 
can under S. 483, Criminal P. C., alter the finding to 
one under S. 193, Penal Code, and convict under it. 
Even if the prosecution has been launched under an 
inappropriate section, the Appellate Court has power 
to do this. A.I.R. 1936 Nag. 263 = I'L.R. (1937) Nag. 
102=38 Gr. L. J. 455 — 187 Iiid* ®45* 

—8. 18*. 


4a 


Soo alao Penal Code, S. aii. 
Syuopels. 

1* Applicability and aoope 
a. Esaentlals of offence 

3. Evidence and proof 

4. Interpretation— ‘Glvea information*'— if 

restricted to voluntary information 

5. Place of trial 

8. Prosecution for offence 
7. Miacelianeoae. 

z. Applicability and scope. 


S. 18a— Person giving InforiMtion to Pollw 

about non-cogoixable offence— Complaint found 
false. 

Section 18a makes no distinwion between 
tion relating to a cognizable offence and one wlauog 

to a non-clgnizablc offence; nor 

that section to justify the conclusion that it 
only to cases in which the information given to any 
public servant relates to a cognizable offence. In ^at 
illusts. (a) and (b) to S. 182 show that that section 
applies as^ much to information relating to a non- 
cognizable offence as to one about a cognizable 

offence. When a faUe report is . 1 ^ 

the question in deciding as to whether it amounts to 

an offence under S. 182 is not whether the report u 

one of a cognizable crime but v/he^er ‘J,'* 

nature as might be supoosed to lead the Police to make 

us^f thcir-Iawful powers to the injury or annoyance 

of any person. 

Hence, where a person makes a complaint to the 
Police of a non-cognizablc offeRce and it is found 
that the complaint was false and frivolot^, he can 
convicted under S. 182. A.I.R. I94<5 
1940 O.W.N. 655-41 Cr. L j. 778-»6 Luck. 55- 
1940 A.W.R. 305 = 189 Cas. 655. 

S. »8a — Falae report to police. 


In deciding as to whether a false report made to the 
Police amounts to an offence under S. 182, the 
tion is not whether the report was one of a cognizable 
crime but whether it was of such a nature as rnight be 
supposed to lead the Police to make use of their lawful 
powers to the injury or annoyance of any P^son. 

A.I.R. 1936 All. 312= 1936 A L.J. 253- *926 A.W.R. 
273 = 37 Cr. L.J. 562 (i) = i 62 Ind. Cas. 338. 

Ss. 182, 498 — Complaint to Saporintendent of 

Police of non>cogtilzablc offence. 

WTiere a person merely makes a complaint to the 
Superintendent of Police of a non-cognizable offence 
under S. 498. Penal Code, the Police cannot take any 
action in reipect of that offence and no prosecution 
under S. 182 can be legally maintained m respect of 
sueh information whether the information be true or 
not. A.I.R. 1933 Oudh 374 = 34 Cr, L. J. 1149=10 
O.W.N. 755“ *45 I“<I- Cas. 819. 

S. 18a— Falao report to police— Non-congnlzn- 

ble offence* 

False report of a non-cognizablc offence made to 
police officer without expecting any action on Ins part 
cannot form the ground of conviction under S. i8a. 
r’. I T eL*»fi= ift A.L.T. 6<»6=«-.7 Ind. Cas. qC. 


(e) Generssl 

(b) 8s. 18a nad ait. 


1 (n). Applicability 


-S. 182 — AppllcmblUty— Cogulaable and 


cognizable offences. 

Section 182 says nothing about cognizable or non 
cognizable offences or anything of the kind. The onl; 
question to be considered is whether the report i 
false smd whether it was calculated to induce th 
public officer to do something or omit something whirl 
he ought not to have done or omitted. A.I.R. 194 
All. 96=1942 A. L.J. 576 = 44 Cr. L. J. 342 = 194 
A.W.^ (H.C.) 336 (2)— 204 {nd. Cu. 639. 


S. x8s— Infnrsnation to Pollen about missing 

of assimal. 

Where the accused reporieil to the Police that his 
buffalo was miising. and the Police direcied a case 
under S. 379, Penal Code and it was subsequently 
Cftabliihed tiiat he had sold the animal 10 a person 
against whom the accused wanted to get up a case: 

Held, that the report, not being the report of a 
cognizable or non-cognizablc offrnce, did not in itself 
call for any action on the part of the Police Officer to 
whom it was made, and hence fcUsh'irt of fii)filling the 
conditions necesiary to junify a convinicn imd.r 
S. 182. A.I.R. 1932 pat. 170 (i) = i3 P.L.T. 

Cr* l J- 314“ ‘ 3 ^ 447 (0 
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in course of 

T)>c information which is penalised under S. 162, 
Penal Code, Is an information which is intended to 
cause or known to be likley to cause the public 
servant concerned to take action. Where information 
within the meaning of the section had already been 
given and the law already set in motion, further 
statements made in the course of invi^stigation would 
not be further information falling under S. 182. I. P, 
Code. 1946 P.W.N. i^6=t3B.R. 260=228 Ind. Cas. 
583=48 Cr. L.J, 264 = A.I.R. 1947 Pat. 64. 


S. 18s ^Applicability — Statements 


investigation. 


information. Such a person may be liable for prosecution 
under S. 182. A.I.R. 1936 All. 788 = 1936 A.L>J< X064 
= 1936 A.W.R. 905=^38 Cr.L.J. 57=I.LR. (i 937 ) All. 
162 = 165 Ind. Gas. 769. 

' S. l8a — Intention. 

A driver of a motor car was driving without licence. 
The Superinlendent of Police asked for bis name and 
he gave a false and hctitioui name. The effect of the 
false information was that difficulties and obstacles 
were put in the way of bis prosecution* 


Ss. 18a and 500 — Applicability Memorial 

to Government officers. 

Dafamatory allegations against Govt, servant — Govt* 
servant hhng complaint stating therein that the charges 
were false and were made mala fide with intention to 
secure his removal from sci^icc and tliat his reputation 
was affected — Magistrate taking the complaint on fje 
under S. 182: 

Held, tliat the complaint w'as under S. 500 and not 
under S. 182. A. I. R. 1941 Mad. 805=1941 
MAV.N 676. 

S. 182 — Withholding of information. 

Section 182 makes punishable the positive act of 
giving false itiformaiioii. There is nothing in the section 
showing that it intends to punish die withholding of 
inroriiiatlon as distinct from the actual giving of infor> 
rn.'^iion. A.I R. 1040 Lah. 15=41 Cr. L. J. 368=42 
P.L R. 771 = I.L R- (1940) Lah. 396=186 Ind. Cas, 703. 

Ss. 182 and 109. 

A person instigating another to make a false report 
can be convicted under S. 182 read with S. 109. A.I.R. 
1037 All. 755= 1937 A.L. J. 88t = 39 Cr.L.J. 102 = 1937 
A.W.R. 865=172 Ind. Cas. 23. 

S. s8a. 

A false charge must be made to an officer who has 
power to investigate and send it up for trial. A.T.R. 
jo'tH Pat. 83^4 B.R. 274=16 pat. 571 — 19 P.L.T. 51 = 
39 Cr.L. J. 3 > 4 “ >73 Ind. Cas. 432. 


Held, that although the effect of the wrong in* 
formation was merely to obstruct the prosecution of 
the real offender, yet it is the intention in the mind of 
the informant, that is important. In giving the false 
name *he driver*s intention was to cause the police 
officer to take steps for the prosecution of a person, 
who did not exist and to omit to take steps against 
himself. The false information given by him, &cre- 
fore, came within the mischief of S. 182 (a). 113 
Ind. Cas. 587=7 Pat. 715= to P.L.T. 244=30 Cr.L.J. 
177=11 A.I.Cr.R. 567=A.I.R. 1929 Pat. 4 * 


S. 182 — Inability to anbficantiate la no 

offence. 

A person who makes a false statement in bis pets* 
tion cannot be held to have committed an ohence 
under S. 182 simply because his claim b not sub- 
stantiated, even assuming that some false statement, 
which was not direedy the subject of complaint, was 
made with the object of inducing an’d that he did 
induce the Court to take some action, as it cannot be 
said that the Court was thereby induced to do what 
it ought not to have done. 109 Ind. Cas. 605=10 A. I. 
Cr. R. 320 = 29 Cr.L.J. 6i3=A.I.R. 1928 Pal. 574. 

S. 182 — No offence. 

Person identifying before Treasury Officer another as 
the proper payee of a certain money, rashly and 
without taking care to ascertain as to the truth of his 
ideality is not guilty under S. 182 or S. 420, where it 
is held that bis intention was not dishonest. 99 Ind. Gas. 
57 = 44 C.L.J. 230=28 Cr.L.J. 25 = 7 A.I.Cr.R. 177= 
A.I.R. 1927 Cal. 78. 


S. 182— Public Servant^InformaCion to any 

but a public Bcrvant as dc&ncd by Code — No 
offcDcc. 

No offence under S. 182, Indian Penal C'xle can be 
made out where it it not suggested that false informa* 
tion was given to a public servant as defined hy the 
Indian Penal Code, quite apart from tlic Consideration 
th.ti it was given without and beyond British India. 
77 ItuI. Cas. 189=47 Bora. 907=25 Bom. L. R. 772 = 
25 Cr.l . J. 333 = A.I.R. 1924 Bom. 51. 

— ■ — S. 182 — Complaint to poblic servant, whether 
nece^Hary. 

No complaint to a public servant is necessary for a 
fonvirtion under S. 182, I. P. C. i L. VV. 847=15 
Cr.L J- 672 = 25 Ind. Gas, 1000. 

S. 18a. 

Section 177 has no application to a case in which 
a l.tli'- ^fat'Tiirnt has been m.'ide 10 the Police by a 
peicon who was under no legal obligation to give that 


— S. i 82 — Applicability. 

Fora conviction under S. 182, it is not necessary 
that the false report must be taken down from dicta* 
tion. 6 A L J. 236, Dissented from. 05 Ind. Cas. 598= 
3 O.VV.N. Sup. 96=27 Cr.L.J. 82a = A.I.R. 1926 Oudh 
4a 8. 


S. i82~Affldavit8. 

Criminal case — Transfer application by complai- 
nant’s advocate — Affidavit by third person in support of 
pciiiion — l alse information in— Deponent if liable. 83 
Ind. Cas. 343 = 25 Cr.L*J. 1383 = 1925 M.W.N. 146=20 
M.L.W, 624 = A.I.R. 1925 Mad, 123 = 47 M. L. J. 
C58. 


S« i 82 — Petltloa not plgned. 


An accused may be convicted under S. 182 of the 
I.P.C. though the petition containing the information 
given by him is not actu^ly signed by him. i C.W.N. 
452 (not applied). 3 S.L R. 132=11 Cr.L.J. 3=4 Ind, 
tins. 477, 
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^—S9 i8a, 415* 4*9 sLnd 51 1 — False representation 
to a public servant — Pr<»ductioo oC certificate 
referring to another man — Offence. 

Ao ex larnam deairing to be reinstated in hU post 
produced a certificate of having passed an examination; 
m fact, the certificate referred to some other man having 
the tame name. Held* that when the representation is 
not shown to cause or likely to cause damage or harm 
to the officer concerned either in body, mind, reputation 
or property within S. 415, 1.P.C., no conviction could 
be sustain^ under Ss. 419 and I.P.C., though the 
facts might constitute an offence under S. 182, I.P.C. 
19M.L.J. 271=4 M. L. T. 324 = 8 Cr. L.J. 421=3 
Ind. Gas. 609. 


— S. 18a— Scope— Liability of abettor. 

A person at whose instance another person makes a 
f ahe report to the police cannot be tried under S. 182, 
I.P.C. 

A Sub-Divbional Officer is wrong in treating as 
complaint, a report by police that a certain person 
made a false report. 6A.L.J. 236=9 Cr. L.J. 518=2 
Ind. Gas. 200. 

— g, 162— Fsdse ioformatioD to village magis- 
trate. 

A person who gives false information to a village 
magistrate for the purporc of being passed on to the 
Station House Officer whose bounden duty it was so to 
pass is guilty of an offence under S. 182, 4 M. 21 1 held 
not to apply to S. 182 under the Code of 1898. (1905) 
28 M. 565. 

1 (b). Applicability and scope — Ss. 18a and 211. 


— Sa. i8t, 211— Facta dJacloalng offencea ^ odor 
Ss. ail and 18a. 

Where all the facts of a complaint taken together 
disclose an offence und^r S. 211, I. P. C., the Court ii 
not debarred from enquiring into the offence simply 
because an offence under S. 182, I. P. C., is also dis- 
closed and for the trial of such an offence a^ written 
complaint from the public servant concerned is neces- 
sary. A. I. R. 1937 Mad. 8=1936 M. W. N. 641=71 
M.L. J. 485=44 M.L.W. 631 = 37 Cr-L.J. 1134=59 
Mad. 1083=165 Ind. Cas. 292. 

Ss. 182 and an — Graver and minor offcncca 

— False reposrt to police and false complaint to 
Magistrate— Conviction therefor under S. 182— 

It is true that the two complaints, both false in the 
same particulars, may ^ regarded as so closely connec- 
ted that independent prosecutions and convictions for two 
offences are undesirable ; and in the ordinary way if a 
prosecution takes place, it should be for the more 
serious of the two offences committed. This may, no 
doubt, be a good ground for quashing proceedings 
under the minor section in their early stages, but when 
there has been no prosecution for riie more serious 
offence and a person has been prosecuted for the minor 
offence and the whole case is complete, there is no 
reason for bolding that the conviction is illegal. 

The accused laid an information to the police 
charging a person with robbery, which was tlirown out 
as false. Subsequently, the accused filed a complaint 
making the same allegation and the Magistrate on the 
pKsUce report threw it out under S. 203, Cr. P. Code. 
Meantime, the police had laid a complaint against the 
accused under S. 182 and the accused was found guilty 
and convicted: 



— — Ss. 182 and an — Section applicable. 

Giving false information to the police is an offence 
under S. 182 as well as S. 2ti. 10 A.L.J. 429=13 
Cr.L.J. 855=17 Ind. Cas. 791. 


Held, that though the offence fell both under S. 182 
and S. 211, the conviction under S. 182 could not he 
regarded as illegal. A. I. R. 1928 Rang. 243, Not Foil. 
*q 8 Tnd. Cas. 836=8 Rang. 499=193* Cr- C. 28=: 
A.I.R. 1931 Rang. 12. 


ge. 182 and 211— ‘False report to Police. 

An offence falling under S. 182, is included in the 
more serious offence falling under S. 211, and a prose- 
cution for a false charge may be either under S. 182, 
or S. 211, though clearly if S. 211 does apply and the 
false charge is serious a prosecution should be under the 
more serious S. 2ii. But this does not mean that where 
a person makes a false complaint to the Police and the 
offence under S. 182, is complete, and the Police in 
conformity with the provisions of S. 195, Criminal P. G., 
file a complaint and a prosecution is lodged under 
S. 182, the proceedings under S. 182 must subsequently 
be quashed if the accused not content with the false 
report to the Police subsequently makes a false complaint 
on the same facts to a Magistrate in addition and there- 
by exposes himself to » prosecution urdcr S. 211, 
I. P. C. The proceedings under S. 182 cannot be 
quashed on the ground that the trying Magistrate had 
no jurisdiction to try the accused without sanction of 
the Court in which the subsequent faUe complaint was 
lodged especially when the accused has raised no such 
objection to the validity of the proceedings, but does 
so only after he had been convicted and aentenced 
under S, 182. Consequently, the conviction under 
S. 182 is not illegal. A. I. R. *943 Lah. 31=!. L. R. 
194a Lah. 675=44 Cr.L.J. 305 = 204 Ind. Gas. 579. 

[ Overmling 43 P.L.R. i9i=A.l.R. 1941 Lah. 216 
CS195 Ind, Ctvs. 102I). 


- — Se. 182 and an— Under S. 182, accused must 
have known or batieved information to be false 
while under S. 2x1 if he bad reasons to believe 
it to be false It is enough. 

Under S. an of the Penal Code if the accused makrs 
his complaint without any just grounds and act* with- 
out due care or caution it i» enough to constitute an 
offence. But under S. 182 the information given to a 
public servant should not only be false in fact but it 
must be false to ilie knowlcrlge or belief of the infor- 
mant and the mere fact that the accused had reasons to 
believe it to be false is nor lufficient. 82 Trd. Cai. 718 
= *9 S.L.R. 91 =25 Cr.L J. i 358=A.I.R. 195:5 Sind 184. 

S. 182 and 2ii — Distinction between. - - 

An offence under S. 182 is committed when an 
information false 10 the accused's knowledge, is given 
to a Dublie servant, but under S. 21 1 the accused 
should have instituted or caused to be instituted 
against another some criminal proceedings through a 
definite accusation and not by a mere expression of a 
suspicion, (tqi?) M.W.N. 875«=i9 Cr.L- J. 08=42 
Ind. Cas. 998. 

Ss. x8a and 211— Distinction between— Sanction 

—Evasion of. 

S. 182 if to be interpreted not in isolation but m 
aifociation with S. 211 and it applies to cases when thi 
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iflfoTmation to the public servant falls short of aznouA* 
ting to the institution of criming proceedings against a 
defined person and falls short of amounting to 
the false charging of a defined person with an 
offence as dehned in the Penal Code. \Vhere the 
information amounts to such an institution and such 
false charging, S. an \vitl apply. Where a matter 
comes under S. 211 which requires sanction for prose* 
cution thereunder, it will bean evasion of the salutory 
prov’ision of law to proceed under S. 182 without 

sanction. 15 Bom. L.R. 574= 14 Cr.L* J. 49i“aoIud. 

Gas. 747. 

- ■ Sc. 18a, an P roof — EBBaatials. 

Ontxs*.— To bring a case under S. aii, it is enough 
for the projccutlon to prove that there was no just or 
lawful ground for the action taken and that tbe accused 
knew it. To bring a ease under S. 182, not merely 
absence of rratonalle and probable cause for giving the 
infoimation, but a potifive knowledge or belief of the 
falsdy of the information given in the accused should 
be established. S. 182 docs not impoie crimini 1 liability 
for meie want of caution before giving the information, 
however reckless and rash might be toe conduct of the 
accused. (1906) g Bom. L.R. 33»»3i B. 204. 

- - 'S^ — Offeooe aodcr S. an doabtfuL 

A proserulion for the minor offence under S. 182 
when it is doubtful whether the facts alleged coD»iilute 
A graver offence under S. 2tr, it legal. 37 AM. 110 = 
13 A.L.J. 53=16 Cr.LJ. 159=27 Ind. C^. 223. 

■ - Se iSft, an — F aIm complaint againat oxtkneWB 
persons. 

An offence, constituted by a false complaint against 
unknown persons is not one under S. 211, but one 
under S. 1U2. It is, therefore, within the competence of 
the Police authorities conceined to complain of that 
offence and wiibiji ihr competence of the Magisiraie, on 
receiving that complaint, to usue summons under 
JS. 182. A I.R. 1941 Cal. 288^42 Cj.L. J. 624= 194 
Ind Cas, 799. 

- S. x8a— Camparatlve scope. 

Sections 182 and 211, Penal Code in reality differ 
fundamentally as regards the ingredients of the offence 
concerned. 

Section 1 82 is primarily intended for cases of false 
information which do not ordinari y involve a particular 
alirga'iou or tharge against a specified aj.U definite 
j»-r>on. S. 211 covers cabe* where there is a defioiic 
information or charge with reference to a cr'ininal 
uncn<c against a particular person. 105 Ind. Cas. 454 
23 N b.K. i36“to N.I...J. 191328 Cr.LJ. 934>e9 
A l.Cr.R. 87»»A.I.R. 1928 Nag. 17. 

- ■ — Sa. i 8 ay 21X. 

Accused giving information to Police resulting in 
Arrest of third person on charge of murder — Tnird 
ixrrsoii discharged — Accused is rr sponsible fir his [>ro* 
secu'ion and is guilty under S. 211 and not under 
S. lU?. A.I.K. 1939 Sind 274«B4t Cr.L.J. 8=184 
Ind. Cm. 243. 


mitted but offence under S. 182 ii committed. A*I.R. 
1936 Pesh. 66 = 37 Cr.L*J. 604=162 Tnd. Caa. 14a. 

■■ " Sg. x8a and axz. 

Woman demanding investigation and punishment to 
Sub-Inspector who was alleged to have raped her— 
Sub Inspector found not guilty of charge. — Complaint 
by Sub lospecior against woman for false charge^ 
Held woman was guilty of offence under S. 211 and not 
under S. 182. A.I.R. 1935 Nag. 69=17 M.L.J. 189. 

— — Ss. 182 and axx — FalsO report to Police and 
also false complaint to Magistrate— Proccedlogs 
Atarted — Proceedlags nnder S. axi are appropriate 
— Bat proceedlogs under S. 182 are not illegsJ. 

V\'hcrc there ha\e been Court proceedings in 
consequence of a faUe report to the police, then S. 2 il 
is the appropriate section to apply, and is so in any 
event, whffc the caie it a serious one. 

But this does not of necessity make a prosecution 
under Section 182 illegal. It is a question of expediency 
whether the High Court will quash the conviction fer 
tbe minor offence under seclioo 182 and direct a trial 
for the graver one under section an. 64 Ind. Caa. 
839 = 11 L.B.R. 43 = A.I.R. igai L B. 43. 

Sa. 1&2, 2xt— 'Falfio cliarge to police officer 

—Cognizable offence. 

When A false charge is made to the police of a 
cognizable offence the offence ccmmiiied by the person 
making the falir charge falls within the meaning of 
S. 21 1 and not S. 182 17 C. 570, foil, (igoj) 5 C.W.N. 
727. 


• — Sa« 18a, atx*— Complaint to DlA*rlet Registrar 
—Departmental enquiry— Judlcissl proceeding. 

Sec Cr.P.C.^ S. 195. ti Cr.L.J. 212=5 Ind, Cai. 
721 = 11 C.Lj. 111. 


* — S». 18a and 2ti — Different trials under, 

validity of — Charge in respect of the same 
offcoce. 


A person cannot be tried t^perafely under S. 182 and 
under S. 21 1, I.P.C., when the charge i>ndcr either 
section is in respect of the #amc offence* namely, giving 
a falie irifurniation to or lodging a false complaint with 
the police. (1915) 1 1 U B R. 195—17 Cr.LJ, 177=33 
lud. Cas. 817. 


Ss. 183 and 2IX > Alternative charge— 

Subseqoent charge. 

Offences under Ss. 182 and 211 are quite different. 
A person cliarged under S. 182 cannot be charged in 
the alicrrnativc under S. 21 1, but if be is acquitted 
under S. 182, this acquittal is no bar to bis prosecution 
subsequently under S. 211. do P.R. 1910 (Cr.) — 30 
P.W.K. i9io(Cf.) = ti Cr.LJ. 420= 140 P.L.R. 1910 = 
6 Ind. Cas. 944. 


a. Esscxstials of offeisce. 


- - Sh. x8a and aix. 

'IVI«-Rrami sent to Deputy Commissiooer, etc., alleging 
ofkkit'' by Sublnspectoi —Allegations found false on 
inquiry — No proof that telegranu were sent with u view 
ilj?t .tu'liuiitirh shoulej takr criniiual proceedirgs again, t 
the t.efsou ebargee— No offence under b* a 1 1 i| cum- 


■ S. x8a— Offence aoder — Proof required. 

In order to establish an offence punishable under 
S. 182, T.P. Code, it must be established that a person 
gave information which he knew or believed to be false 
to a public seivant and that lie intended thereby to 
cauK such public servapt ip do somcffiing which such 
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icrvant ought not to do or that he knew it to be likely 
that he would thereby cauhe such public servant do 
something which he ought not to do. The words to 
do iomcthing’» which such public servant ought not to 
do must mean, to do something which the public 
servant was enjoined to do in his official capacity as 
public servant. If a person gives false information to 
a public servant knowing it to be likely or intending 
that he would do something which had no connection 
with his office as a public servant then the conduct of 
the person giving such information would not come 
within the purview of S. 182, I. P. Code. 51 Cr.L.J. 

4 ^=A. 1 .R. 1950 97 * 

S. 182— Person giving infoswatlom mofit bo 

shown to know or believe it tn be false. 

To constitute an offence under S. 182, it must be 
shown that the person giving the information knew or 
believed it to be false or that the circumstances m 
which the information w^ts given were such that the 
only reasonable inference is that the peist>n giving the 
information knew or believed it to be false. A-I-*v. 

1937 Pat. 6=38 Cr.Lj. 289=3 B.R. 2i9*=-i66 Ind. 
Cas. 738. 

S. 18a— Offence under — When complete. 

Section 182 is for the prorecutic'D of a person who 
gives any information which he knows or believes to be 
false, etc., to a public servant. The offence is compleie 
as soon as the information is given. Whether the public 
servant omits to take a statement subsequently on oath 
of the person giving the inforrraticn for the purpose of 
taking certain action on it is a matter which will not 
affect the giving of the informition. A.l R. I 93 ® All. 
469^1936 AL.J. 592= 1936 AAV.R. 396=37 Cr.L.J. 
857 SB 1 63 Ind. Cas. 609. 

— S. 18a— -EBsential reqnisitea. 

Section 182 requires that information which is false 
or which is believed to be false should be given to a 
public servant with a particular intention or knowledge, 
and if the information is known to he false and is given 
with the intention of causing a public servant 10 do or 
omit to do anything which such public servant ought 
not 10 do or omit, if the true state of facts respecting 
which such information is given were known by him, 
or to use the lawful powers of juch public servant to 
the injury or annoyance of any person, ^ then the 
offence >8 committed. The fact ihal the public lervant 
did not in fact do or omit to do anything or did not 
use his lawful power in consequence is not ^ a deciding 
factor. The guilt of the accused lies in his intention or 
knowledge and a man’s intention or knowledge must be 
judged from his acts and the su'^rounding circumstances, 
A.LR. 1936 Sind 94=30 Sind L-R- 75‘*37 Cr.L.J. 
870 >=263 lad. Cas. 910. 

x8a— EasetstlaU of complaint aa<>«r. 

The allegations in complaint under S. 182, should 
Contain the ingredients of an offence, for it ii essential 
in order to secure a conviction under ibis section, that 
the information given by the accused muit have been 
known or believed to be false by him at the time when 
he gave it. A.LR. 1935 Rang. 97**37 Cr.L.J. 9 (a)-* 
159 Ind. Cas. 95. 

S. x8a — EsoentSals. 

To constitute the offence punishable under S. 182, 
I.P.C. it is necessary that the information given should 
be th4t which the accused person knows or believes to 


182 — 2. Essentials 

be false. It is not sufficient that he had rcator» to 
believe it to be true, there mutt have been Positive 
knowledge or belief that it was false. 32 P.R. 1884 l.r. 

and 29 P. R. 1894 Gr., Foil. 119 1 “^ 230--30 

P.L.R. 655 = 30 Cr.L.J. 1008=1930 Cr.C. 22=11 L.L J. 

495 =A.I.R. 1930 Lab. 54. 

— S. iSa^Essentlalfl. 

It is an essential ingredient nf an offence under 
S. 182 that the offender should intend to cause, f'f 
should know it to be likely that the information given 
by him to the public servant will cause the public 
servant to do or omit anything which such public 
servant ought not to do or omit if the true ^ slate ol 
facts respecting which such information is given or 
known by him, or to use the lawful povvcr of such 
public servant to the injury or annoyance of any 
person. A.I.R. 1930 Pat. 550=129 Ind. Gas. 87. 

S* 182. 

A prosecution under S. 182, I.P.C , will lie quite 
irrespective of whether the action which a putUc 
servant ig asked to take on information given to him is 
a legal one or not. To take the view that if he is not 
legally entitled to take action a prosecution will not lie 
will reduce S. 182, I.P.C , to a reduciio ad absurdom. 
75 Ind. Cai. 289 = 24 CrX-J- 913 (Lah.) 

S. 182— Petition before Magistrate for enquiry 

— Allegation false — Prosecution. 

The accused petiliooed the Magistrate that a certain 
person was coUcciine men to cause him some injury 
and asked for an enquiry by the pol'cr. After the 
inquiry the MagUUate, holding the petition to be 
false and vexatious, directed the prcsccution of the 
accused for an offence under S. 182, I.P.C. Held, 
that the accused having given information to a Masis- 
trate which bad been held to be false and which was 
intended to cause tlic Magistrate to luc his lawful 
powers to the injury or annoyance of another, the order 
rtirectinir the prosecution r-f the accused, was legal. 20 
Cr.L j. 821=53 Ind. Cas. 821 (Pal.) 

S. iSa^Falae information to pobllc oervant — 

Essentinla of. 

S. 182, I.P.C., applies to a case in which it is 
intended that a public servant should do or omit to 
do something which he would not be legally justified in 
doing or omitting to do if he knew the true f*cls. 
Asking a public servant to <Io an act which would be 
an illegal act, on true facts being stated to him, would 
not come within the section. lO A.L.J. 614= 19 
Ct.L.J. 895=47 Ind. Cas. 91. 

S. 182 — False InformatJtm • — Reaignatloo 

containing untrue statement. 

Where a person resigning bis office submitted a 
petition to the Collector containing allegations against 
other servants of the Collector without any intemirm 
that the Collector shonld use his powers to the iniury 
or annoyance of those others. Held, be was not guilty 
of an offence under S. 182, I.P.C. 16 A.L. J. 105=19 

Cr.L.J. 257=44 Cas* “ 3 * 

S. 182— Fal«e information — Espreaslon of 

Buapicion. 

An expression of luspicion against some peroons in a 
complaint of theft to the police docs not amount to the 
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giving of false information. 27 C.L J. 230=22 C.WJ^. 
478=19 Cr.Lj- 336=44 Ind. Cas. 352. 


3. Evidence and proof. 

•-•*—8. iBa—E video ce and proof. 

The fact that an information U shown to be falic 
does not cast upon the party who is charged with an 
offence under S. 182 the burden of showing that 
when he made it, he believed it 10 be true. The pro- 
secution mu^t make out that tltc only reasonable 
inference was that he must have known ©r believed 
it to be false. It is nccespary for the prosecution to 
prove, not merely the abicnce of reasonable or pro- 
bable cause for giving tlic information, but a positive 
knowledge or belief of the fahity of the information 
given: 2b Mad. 640; 31 Bom. 204; and 35 P.R, >890 
Cf. Foil, tio Ind. Cijs. 7^5= 10 A.T.Cr.R. 357=20 
Cr.L.J.753 (Lah.) ^ 

— S. 182— Accosed selliog bis horse and giving 
false information of theft— Offence under S. 183 
is made out. 

Where the accused gave false information to the 
police that his horse was stolen when in fact he him- 
self had sold it and subsequently instituted procee- 
dings under St. 379 and 4I1: 

Held, in making a report the accused clearly gave 
false information to the police which he knew to be 
false and he must have known that it was likely that 
he would thereby cause the police authorities, if they 
found the horse answering to this description, to take 
it from the possession of its rightful owner. On these 
facts an offence under S. t8a is clearly made out, 
71 Ind. Gas. 216 = 44 .Ml. 647 = 24 Cr.L. J. 88=A.I.R. 
1922 All. 272. 

S. 183. 

The fact that the information is shown to be false 
does not cast upon the party who is charged with an 
offence under Section 182, j. p. C. the burden of 
showing that when hr made it, he bcli<'vcd it to be 
true. The prosecution n»usi make out that the cir- 
cumstances were stn h that tl^e only reasonable infe- 
rence was (hat he must have ku<>wn or brlievcd it to 
befaUe. 69 Ind. Gas. H 1 = 9 0.1 . J. 342 = 23 Gr.L. J. 
641=26 O.G. 44-=A.I.R. 1923 Oudb 4. 

■ S» 18a — Report of assault— Proof must be 
given that <«ccused knew information to be 
false. 

It is not siiiricienl to find for a conviction under 
the Section 182 that the accujcd person has given 
information which he <hd not believe to be true, but 
it is necessary that it should be found positively that 
he knew or believed the information to lie false. The 
accused can only be expected to show upon what 
facts within his knowledge the informattnn given was 
foun<led, hut he certainly ig not bound to »how the 
information given was in fact true, 3S P K. 1B90 Cr. 
followed. 62 Ind Gas. 327 = 2 P.L.R. 1922=22 
Cr.L. J. 503 = A.T.R. 1922 Lah. 313. 

S. 182. 

In a prosecution under S. 182 of the Penal Code, 
the burden lies on the prosecution to prove that the 
accused ktiewor Ixlieved the inTtirmalion to be false. 
6i Ind. Cos I 71 =22 Cr.L. J. 347 (C.U.) 


“ 182 False Infonoft^loo of thrcutoiirel 

breach of the pcace^Onus. 

To constitute an offence under S. 182, I. P. G, it it 
necessary for the prosecution to prove not merely an 
absence of a reasonable and probable cause for giving 
the infonnation but a positive knowledge or belief of 
the fahity of the information given. 6 O.L.J. 457= 
20 Cr.L. J. 791 = 53 Ind. Cas. 695. 

~~ — S. 182 — ‘Giving false information*— Onus of 

proof. 

To constitute ao offence under S. 182, it must be 
shown that the person giving the information knew or 
believed it to be false or that the circumstances in 
which the information was given were such that the 
only rrasonable inference is that the person giving the 
information knew or believed it to be false. The onus 
on the prosecution will not be shifted by merely 
showing that the information was false. (1903) 
26 M. 040. 


4. Interpretation— ^*GI vc 8 information'*-^ 
if restricted to voluntary information. 

See also: A I.R. 1947 Pat. 64 under Note 1 (a). 

S. 182 — False information given during 

investigation. 

If a witness answers questions because be is compelled 
to answer by reason of the powers of the Police, that 
in itself may well be sufficient to negative the guilty 
intent or knowledge necessary for a conviction under 

S. 182. The information is then not so much given as 
taken. But to hold that S. 182 can never apply to 
false infoimation given to the Police during the course 
of an investigation, is to go further than the words 
of S. 182, or the public interest properly allotvs. 
A.I.R. 1939 Sind 274=41 Cr-L j. 8=184 Ind- Gas. 
243 - 

>82 — Information given daring investiga- 
tion under S. 161, Criminal P. G. 

A reasonable interpretation of the words of S. 182, 
I. P. G., is to include information even if it is given 
to a Police Officer in the course of an investigation 
under S. 161, Criminal P. C., in reply to questions 
pi.t by him. There is no reason to insert in the 
statutory provisions of S. 182, words that arc not 
there, and thus to restrict unduly the meaning of the 
words and to reduce the efficacy of the section in 
dealing with the mischief wilh which it was designed 
to deal. The section is not conBn<‘d to information 
which is volunteered and which falls under S. 154, 
Criminal p. C. A.I.R *936 Sind 94*30 Sind L.R. 
• 5 “ 37 Cr.L. J. 870= 163 Ind. Cas. 910. 

S. 182— StatemcDt by wltneaa Co PoUco 

under S. 161, Criminal P. C. 

A statement made by a witness to the Police under 
thr provisions of S, 161, Criminal P. C. is not “an 
inforrnation given to a public servant" within the 
meaning of S. 182, Penal Code. A.I.R. 1935 Rang. 
97=37 Cr.L. J. 9(2)= 159 Ind. Cas. 95, 

' S. 182 — Give informatioa — Meaning— Fol»e 
ioformacioa to Police Officer. 

A statement made to an Investigating Police 
Officer in apiwer to hi* question U tot giving 
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mformation under S. 182, T. P. C. 'Give 
in S. 182 means ‘volunteer information . 35 P.W.K. 

1914 Cr.=227 P.L.R. j 914=*5 Cf-L.J. 650^=25 
Ind. Gas. 978 - 

— S. x8a— Inform»tion during invesUgatloiu 

Section i8a» Penal Code applies to a statement mad® 
during th« investigation of a case. The word mforma- 
tion* in the section is used with reference not to a 
Police Officer in particular but to any public servant. 
Consequently, the meaning of the word is not restricted 
to a first information recorded under S. 134, Crimuial 
P. C. A.I.R, 1933 Pat. 555 =t 4 PLT. 54*=34 
Cr.L.J. 12 i 6»146 Ind. Gas. 234. 

— — S. 182 — **Give8 information.” 

There is nothing to justify the reading in of 
word “voluntarily” before the word “gives” in S. 182. 

Where a driver of a motor-car driving without a 
licence, when asked for his name by the Superinten- 
dent of Police gave a wrong name; 

Held, that the Superintendent of Police was not 
holding an investigation and the question put to the 
driver was not put under S. 161, Gr. P. Code, so as 
to give him benefit of S. 162. He is guilty under 
S. 182, I. P. C., because the words “gives informa- 
tion” in that section should not be interpreted as 
necessarily meaning “volunteers . information”. 113 
Ind. Gas. 587=7 Pat. 715=10 P.L.T. 244=30 Cr.L.J. 
177=11 A.I.Cr.R. 567 =A.I.R. 1929 Pat. 4. 

S. x8a. 

The words “give information” should not be 
interpreted as necessarily meaning “voluntary infor- 
mation”, i.e., that it must be information on some 
matter which is not already under inquiry by the 
public servant. 

Statements made by persons in the nature of evi- 
dence given before an inquiring officer are information 
a« contemplated by the section. 104 Ind. Cas. 712 = 
28 Cr.L.J. 872 = 9 A.I.Cr.R. 54=9 PL.T. 342 = A.I.R. 
igs8 Pat. 56. 

— — S« 182. 

Obiter. — The word “give” in S. 1B2 cannot be 
given the restricted meaning of the word ‘‘volunteer”. 
227 P.L.R. 1914 and 2 Cr.L.J. 474 » t'o* Poh* 90 
Ind. Cas. 316=26 Cr.L.J. '‘)32=4 Bur.L.J. 261 = 3 
Rang. 577=A.I.R. 1925 Rang. 364. 


within the moaning of the Indian Penal Code and 
the petitioner could not be prosecuted for that sUtc- 
ment in as much as he was in the position of an 
accused person and the statement was made m 
answer to questions put by the Sub-Divisional Oflficcr, 
12 M. 451, foil, (igio) 7 A.L.J. ii 43 = 33 AU. i 63 =» 
7 Ind. Cas. 914^1 1 Cr.L. J. 537 * 

S. 182 — Statement of defence witness in 

departmentsd enquiry. 

The expression ‘gives mformation* in S, 182, I. P. C., 
means to volunteer information and is not intended to 
apply to a statement made in answer to questions 
pul by a public servant. Statements made by wit- 
nesses to Police Officers under S. 161, Criminal P. C., 
cannot except in very special circumstances, be 
regarded as ‘gives Information to a public servanT 
within the meaning of S, 182, I. P. C. 

If a statement made by a witness to a Police 
Officer under S- 161, Criminal P, C., cannot m 
general form the basis for a conviction under S. 182, 
I. P. C., still less can a statement of witness called 
f-r the defence at a departmental inquiry. A.I.R. 
1937 Rang. 232 = 38 Cr.L.J. 980= 170 Ind. Cas. 854- 


5. Place of trial. 

—-S. 182— Information by letter — Jnriadictson 
to try case. 

Under S. 182, I. P. C. the act of giving infoimation 
consists of something done by the giver and of the 
knowledge acquired by the person to whom the infor- 
mation is given. The writing and the posting of the 
letter at one place and the receipt of it at another 
taken together constitute the giving of information. It 
follows that the act of giving information partly takes 
place where the letter is written and posted. Further 
the intention which is an essential ingredient of an 
off<-occ under S. 182, T. P. C., is entertained by the 
person giving the information at the place where the 
letter is written and posted. Consequentiv, in a case 
where the information given to a public servant U 
contained in a letter posted at one place and delivered 
at another the offence is committed partly in one local 
area and partly in another. The Court at the place 
where the letter is written and posted has jurisdiction 
to try the case. Even if that Court be supposed to 
have no jurisdiction, 8. 531, Criminal P. C. will cover 
the case. A.I.R. 1936 All. I03 = (i936) A.L.J. 416 = 
37 Cr.L.J. 157=1935 A.W.R. 1478=159 Ind. Cas. 
808. 


— S. 182 — False ioformalion on being 
questioned. 

An informant knowingly giving false information 
to a public servant voluntarily or on being questioned 
ii punishable under S. 182, Penal Code. 1 Lab. 410 = 
58 Ind. Cas. 818. 

■ ■■'-S. X&2— Unfounded allegation againnC a magla- 
tratc in application for transfer — Information to 
public officer. 

The accused applied for transfer of bis case from 
the Tbasildar’s Court and in the^ application made 
certain unfounded allegations against the Thaiitdsir. 
He Vbras examined by the Sub-Divisional Magistrate 
and repeated the allegations made in the application : 
Held, that the statement made imdcr such circum- 
•Uncet was not infornsiatioa given to a public officer 


S. 182 — Offence under, when complete — Place 

of trial. 

The gilt of the offence under S. 182, is the giving of 
information so as to cause a public servant to act upon 
it, and the offence is completed when the information 
reaches the public servant. Consequently, a case under 
the section has to be tried at the place where the public 
servant received the information. A.I.R. 1932 Mad. 427 

=35 M.L.W. 451 = 193^ M.W.N. 45 * = 33 Cr.L..! • 4^2 

(i)=l37 Ind. Cas. 333 * 

■' S. i82*~-‘Jorlsdlctioa- 

Person making complaint to police^Police taking no 

action — Complaint filed in Court of Magistrate 

Magistrate ordering preliminary inquiry — Police sub- 
sequently filing complaint in Court of another Magis- 
trate against the informant charging hirn under Sf, 1B2 
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and aii — Latter Coxirt cannot take* cognizance of 
complaint filed by police, xt5lQd. Ca*. 313=33 S.L^. 
235=30 Gr L.J. 399= *929 Cr.C. io6-:>A.l.IC. igao 
Sind 115. 

6. Prosecntion for offence. 

(a) Need for complaint by pablic servant* 

(b) Right of accused to opportunity to prove 

bia case. 

6 (a). Prosecution for offcaco^Need for 
complaint by pablic servant. 

S. 182 — Prosecution ondcr, without complaint 
of public servant. 

The provifions of S, 190 (1) (c). Criminal P. C., are 
subject to the provisions of S. 195 which follow* it and 
hence, a perion cannot be prosecuted and convicted 
under S. 183, I. P. C., without there being a complaint 
in writing of a public servant againit him as required 
by S. 195, Criminial P. C. A.LR. i94oOudli 434^1940 
A.W.R. 307 (i)=4i Cr.L j. 787=»940 O.WJ^. 917= 
189 Ind. C^. 702. 

S, 182. 

Cognizance of a case under S. 182 cannot be taken 
against the petitioner except on the complaints, in 
writing, of the officer bcfoie whom the petition was 
filed or some other public servant to whom he is sub* 
ordinate, (1938) C7 C.L.J. 583. 

S- 182. 

Petition of complaint against conduct of Police to 
District Magaislralc— Order ‘file*, passed on complaint 
—Subsequent prosecution rf petitioner under S. 18a 

Held, petitioner could claim that sanction of District 

Magistrate was necessary for prosecution — Proceedings, 
held, should be quashed. A. I. R. 1937 Sind 309=38 
Cr.L.J. 95i = 3t Sind L- R. 429=170 IntLCas. 608. 

S. i82. 

Application not suggesting that Magistrate should 
take action — Prayer to take woman from husband's 
custody — Omiiiion to take dejsosiiion of applicant: 

Held, that the application was not a complaint and 
the Magistrate was not lx>und to take the deposition of 
the applicant on oath and the omission did not vitiate 
uD order subseciuently made by him directing a com- 
plaint under S. 182 to be made against the applicant 
for prosecution under S. 195 ( 1 ) (a), Criminal P. C. 

A.I.R- 1936 All. 469= 1936 A L J. 592*37 Cr.L J. 857 — 
1936 A.VV.U. 3(>6= 163 Ind, Caj. 609. 

— — Sa. 182, an — Sanction for prosectitloa undor. 

It is not permissible for the Magistrate to order an 
enquiry and to sanction the prosecution of the applicant 
under Ss. 182 and 21 1 where he has not examined him 
on oath. A.I.R. I 935 All. 745 = 5 ® All. 129=1933 
A.L,J. 1067=1935 A.WJI. 798=36 Cr.L. J. 860 (2) = 
155 Ind. C^. 1070. 

• S. i 82 — Who can taka acilon. 

A made a false report of dacoity. The police did 
not proceed on his complaint but prosecuted rertain 
peraoui under S, 324. Xlds oficncc also wau not 


brought home to them and the police made a com* 
plaint against A requesting his prosecution tmder S. 182 
for making a false report of dacoity. A was convicted: 

Held, that the conviction was legal. The complaint 
was properly made under S. 182. The only persons 
who could take action in the case were the police and 
not the Court which not having 'tried any case of 
dacoity was not in a position of being able to say a 
false complaint had been made of dacoity before it : 
7 O.W.N. 756=1930 Cr. G. 954=A.I.R. 1930 Oudh 

414. 

— — S. i 82 — Graver and minor offescee. 

There is no bar to cognizance being taken of an 
offence under Penal Code, S. 21 1 on the complaint of 
the investigating police officer though he is not alio 
an officer referred to under S. 195 (1) (a), Cr. P. Code; 
but if the charge under Penal Cmc, S. 211 fails, there 
cannot by reason of Cr P. Code, S. 195 (1) (a) be a 
conviction under Penal Code, S. 182. 117 Ind. Gas. 3 ? 
= 30 Cr.L.J. 7:0 = 1930 Cr.C. 74 =** P. L. T. 88*» 
A.I.R. 1930 Pat. 98. 

S, 182— Power to proaecnte. 

The petitioner filed a complaint before the Magis 
trate who after examining the petitioner sent the 
complaint to the Sub-Inspector for inquiry and report. 
The Sub-Inspector reported the case to be maliciously 
false, recommended the prosecution of the petitioner 
under S. 2ti, Penal Code, and preferred a complaint 
of that offience against the petitioner. The petitioner 
filed a petition impugning the report and praying 
the Magistrate to make a judicial inquiry. The 
Magistrate directed the Sub-In»pcclor to submit a 
report for prosecution under S. 182 and on receipt of 
the **reporl for prosecution" issued summons on the 
petitioner under S. 182: 

Held, that the order was wrong in law, that S. 195 
(i) (a), Cr. P. Code, bars a complaint by the Sub- 
Inspector of an ofTence under S. 162 since be was not 
^the public servant concerned" or the superior of 
such public servant to whom the false information 
punishable under S. 182 was given and that 8.195(1) 
(b) wa* a bar to cognizance being taken of it except 
on the complaint of the Magistrate. 115 Ind. Cas. 882 
= 10 P.L.T. 77 = 30 Cr.L.J. 545=12 A.l.Cr.R. 363 = 
A.I.R. 1929 Pat. 92. 

— ~S. s8a— Sanrtion. 

Sanction of the trying Magistrate or of the District 
Magistrate must be obtained before launching a pro- 
secuiion under S. 1K2, LP.C., in cases where a police 
enquiry is followed by a triaJ in Court, but the want 
of sanction is an irregularity under S. 537 and does 
not vitiate the trial unless it has occasioned a failure 
of justice. 74 Ind. Cas. 259*24 Cr, L-J. 755=1 
Bur. L.J. 258 = A.I.R. 1923 Rmig. 135* 

*-*—8. 18s — Offence coming onder two SecCloao— 
Sanction Co proaecuto onder one, refnaed — Proae* 
cution onder tho other la basrecL 

Wliere the charge might have been made against 
the accused under section 162 or Section 211, Held, it 
seems to be contrary to public policy imd to the 
recognised principles of the administration of the 
criminal law, when a charge has been laiipched which 
requires sanction by a particular authority and that 
liuthority has refus^ saaction, to hold tb^^t i( is opea 
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to a complainant (o alter bis election, shift bis grotmd 
and start a fresh charge on an iUteroative lection 
\diicb does not require sanction. 68 Ind. Cas. 32 a 
45 All. 11*20 A. L.J. 775=23 Cr.L J. 496* AJ.R. 
1922 All. 502. 


— — S. sSa — Falaa inforrnation to police followed 
by cocDplsUnt^CompIaiot by officer to whom 
information given. 

The accused gave information to a police officer 
that certain persons bad committed theft and also 
complained to a Magistrate to the same effect. The 
police after investigation found the information false. 
The Magistrate having called for a report from the 
police, they reported that the complaint was false. 
The accus^ asked for an opportunity to produce bis 
evidence. After examioing his witnesses the Magis- 
trate issued a summons to the accused to appear. On 
the date fixed, prosecution witnesses did not appear 
and the Magistrate discharged the accused. There- 
upon the police officer to whom accused had given 
information made a complaint and preferred a charge 
under S. 192 of the Penal Code. Held, that accus^ 
making a complaint to a Magistrate and then dropping 
the proceedings is no bar to the police officer to 
whom false information has been given making a 
complaint under S. 182 of the Pcnai Ct^le. 17 A. L.J. 
32s;2o Cr. L< J. 114*49 Ind. Cas. g8. 

Sa. i8a, 193 and 199 — Cr. P. C-, Ss. 195 and 

537^Sanction~-Revi8ion — Conviction under & 199 
if can be converted to one under S. 182. 

A declaration under S. 199, I. P. C., must be one 
which having been made is afterwards receivable in 
evidence of the fact declared. A conviction under 
S. 199, T. P. C. for which no sanction is necessary 
cannot in revision be converted into one under S. 182 
which requires a sanction. 15 Qr. L.J. 603 = 8 Bur. 
L. T. 62—25 5I5- 

S. i8t — Cr, p. C. (1898), 8. 195— Sanction by 
Police Officer. 

A person giving information to a police can have 
his case determined by the Court before be is called 
upon to answer a charge of giving a false information. 
Obiter. — The M^isirate should not take ccgnizance 
of such a case without a complaint of Uje public 
servant to whom the false information was given 
simply on the sanction of the Inspector of Police. 
14 C.W.N. 765=11 Cr. L.J. 354*6 Ind. Cas. 415. 


— S«. 18a, an— Cr.P.C., S. 195— Xafortnatlon 
given to the Police ttUeged to be false — Procedure 
• — Notice. 


Where a District Magistrate upon a report made by 
the Police that information given to thi^m charging a 
person with a specific crime it false, orders the 
person giving such information to be prosecuted under 
S. 211 of the Indian Penal Code such order is not an 
order to which S. 195 (bj of the Code of Criminal 
Prt^dure applies; nciUicr is ibe order passed without 
jurisdiction if no previous notice to show cause it 
given to the accused. The morc^ proper course how- 
ever, would be to h‘t liic informant bring bis 
witaciset into Court, hear them out, and then, if the 
cate was considered to be a false case, to pats an 
order that the informant should be tried under S. 2tl 
^ the Indian Penal Oide. 30 A- 32—i<to7 

286—^ A.t»J. 790* 


— S. i8«— Cr. P. C., S. »9S (2)— Complaint by 
a police officer. 

One S. made a report at a Police station. On 
enquiry the investigating Police Officer came to the 
conclusion that the report was false and that it had 
been made at the instance of one U. The Sub-Inspector 
gent a report to the Assistant Superintendent of Police 
asking that action should be taken under S. 182 
against S and U. The assistant Superintendent of 
Police declined to take action but sent the report to 
the Sub-Division Magistrate who took cognizance of 
the offence against S and V, under S. 182. Held, 
that the Sub-Divisional Magistrate bad no jurisdiction 
to take any action under S. 182, Report of a Police 
officer was not a complaint under S. 195 (1), Cr. P. G., 
U not having given the information hinu.elf could 
not be prosecuted under S. 182, I.P. C. *> A.LJ. 
236. Also: (1910) 6 Ind. 034.415—11 Cr. L.J. 354= 
14 C.W.N. 765. 


6 (b). Proaecntion for offence— Right of accosed 
to opportunity to prove bia case. 

S. 182 — Complaint of person to be prosecuted 

must be dealt with according to law. 

Where a person when callf-d upon to show cause why 
he ihoud not be prosecuted under S. 1C2, J. P. C., 
challenges the Police report and reiterates the charges 
nade before the Police it is clearly a complaint, and the 
Magistrate should deal with it under the provisions of S. 
203, Griininal P.G. The case under S, i.'ja, I.P.C. cannot 
be proceeded with until that person’s Cf-mplaint has Ixcn 
dealt with in accordance witli law, A.I.R. 1939 Cal. 271 
= 40 Cr. L. J. 644—182 Ind. Gas. 235, 

■ “ S. 182— Accasod iijiog nnraji petition against 
Police Report— Trial under S. 1C2 before diaposal 
of petition— Validity. 

Where on the Police reporting to be false an informa- 
tion filed agjainst certain p^'rions by the accused, a 
warrant was issued against him under S. i8a, Penal Code 
and on receipt of the warrant the accused filed a narajl 
petition against the Police Report which was dismissed 
on the ground that be wouM have ample opportunity to 
adduce evidence to prove his case in the proceedings 
under S. 182, ard he was tried and cohvicted in those 
proceedings: 

Held, that the accused was prejudirfd and the Ccilrt 
ought to have enquired into the narajl petition first 
before the accused was trird under S. 182 and that the 
conviction should be set aside. A.I.R, 193.^ Cal. 614 = ^7 
C.W.N. 399=34 Cr. L.J. 1077=145 Ind. Cas. 824. 


— — S. 182— Inquiry into narazi petition by com- 
plainant. 

Where on a Police Report that the cn<.e of the com- 
plainant was false, lie filed a imrazi peiidon ohjecting to 
the Pcrficc Report: 

Held, that process cannot be ig.sued >gain«t him under 
S. 182 without cncjuiriiig into ai.d disposing of iha 
complainant’s narazi petiiicn. A.I.R. 1032 (.’al 550-». 
36 C.W.N 794=33 Cr. 7'‘24= i39 I''d. Ca.s. 217. 


S». 182, 2 SI — lasoing pvoc^ia ur*der. watboot 
dlBmisstxig complaint, legality. 

The a-*et<sf“d an ejabar bef.MC Lh" Police brmr* 

ii.g a charge of ii-.cfi against A. Ihe l*olicc enquired into 

the in,3:tter and their rai po r t . The ihc© 
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filed a narajl petition before the Magistrate who sent 
the matter to an Honorary Magistrate and the latter 
submitted his report. The Magistrate without dismissing 
the narmjl petition issued process against the accused 
under Ss. an and 182: 

Held, that the Magistrate was wrong in law when he 
issued a process against the accused under Ss. an and 
182 without having dismissed the naraji petition which 
was to be treated as a complaint. A.l.R. 193a Cal. 383 
l«) = 3 fi C.W.N. 15=33 Cr. L.J. 514 (i)*=i37 Ind. Cas. 

849. 

S. 18a— Opportunity to acenged to prove fralb 
of hia caae need not be given in every case. 

Although where the accused fila a narazi petition in 
a case under S. 182, it is a better procedure to give the 
accused an opportunity of proving the truth of bis case 
before the Magistrate enquires into the case, if the 
accused is convicted without giving him such opportunity, 
the trial cannot be said to be illegal. A.l.R. 1933 Cal. 532 
= 60 Ca). 656=37 C.W.N. 368=34 Cr, L.J. 1059=145 
Ind. Cas. 660. 

— “ — S. 182 — Opportunity (o accused to prove his 
case. 

There it no provision in law that before a Magistrate 
can enquire into a case under S> 182, on the complaint 
of a Police Officer the accused person must have an op* 
portunity of proving his case. Such a provision is un- 
necessary and even when the accused asks the Magis- 
trate by a petition that his case might be investigated, 
conviction without such preliminary opportunity being 
given, is not illegal; at the most it may amount to error 
of discretion and b not error of Jaw- A.l.R 1931 Cal. 
634=5^ Cal. 1065=35 C.W.N. 378=32 Cr. L.J. 1241 
= 134 Ind. Cas. gig. 

S. 18a— Narazi pethloo. 

Where a narazi petition against the report of Police 
has been actually dismissed by the Magistrate under 
S. 2o3» Criminal P.C., it is finished and done with, and 
there is nothing further to prevent the trial under S. 182, 
l.P.C. A.l.R. 1939 Cal. 340= I. L.R. (1939) 1 Cal. 322 = 
40 Cr. L. J. 647= 182 lud. Cas. 253. 

Ss 18a, an — False information before Police, 

offence under S. 182, I-J^.C.— Prosecution for laying false 
iuformation before dismissal of complaint, illegal. 

b. 182 and nut merely S. 2 1 1 of tlie Indian Penal Code 
applies to cases in which the false statement charged it 
made to a Police oUicer. 5 C.W.N. 727, Foil, The 
Magistrate has no jurjidicuon to order a prosecution for 
making a false complaint till that complaint has been 
(inally determined. 3 C.W.N. 758, Foil. (1905) 4 C.L..J. 
88 = 4 Cr. L.J. 68. 


7. MiBCcItaueoDS. 

S. i8a. 

The words ‘-‘public servant*’ in S. 182, sufficiently 
cover a Police Offifxr. A.l.R. 1936 Sind 94«»30 Sind 
L R. 70 = 37 Cr.L.J. 870=163 Ind. Cas. 910. 

Ss- 182 and ail. 

Accused persons not taking action under S. 21 1 — 
Court has authority to complain against the false com- 
plainapt. 112 lud. Cat. 770«-9 L. R. A. Or. 71 = 9 


L.R. A«Cr. 78=9 A. I.Cr.R. 446=9 A.I.Cr.R. 475=30 
Gr L.J, 2=A.I.R. 1928 All. 333. 

■ — S- 182 — Institution of proceedings — Discretion 
and power of police. 

False report to the police — Similar complaint sub- 
s^uently to Magbtrate>»Police can institute procee- 
dings under S. 182 — Discretion or power of the police to 
proceed is not limited in any way by the discretion 
vested in the Magbtrate. 114 In^ Cas. 189=26 
A. L.J. 533=9 L.R.A.Cr. 73=9 A.I.CrJl. 458=30 
Cr.L.J. a7a=A.I.R. 1928 All. 34a. 

■ S. 18a — Reversal of eentence. 

Tlie High Court can convict an accused under 
Section 182, I. P. C., even (hough acquitted by the 
lower Appellate Court; Section 439 (4) does not come 
in the way for, the * meaning of that clause is that, 
where an accused penon has been acquitted on all 
charges be is not to be convicted. If he has been 
convicted at all, Section 439 (4) does not apply to him. 
69 Ind. Cas. 81=9 O. L.J. 342=23 Cr. L. J. 641=26 

0. C. 44 = A. 1 .R. 1923 Oudb 4. 

** ■ — S. i8a~No proceedings after compromise. 

The complainant in a complaint of theft should not 
be proceeded againit under S. 182 after the coropromue 
of the complaint. t6 A. L.J. 734=19 Cr.L.J, 730= 
46 Ind. Cas. 410. 

Ss. 18a and ait — False charge bringing of, 

before police — Recommendation by police that 
informant should be prosecoted^Cr. P. Code, 

s. 53a- 

The appellant lodged informed a Sub-Inspector oj 
Police (bat certain persons bad beat him and set fire to 
a house. The Sub-Inspector on enquiry did not believe 
the story and recommended- (hat the appellant might 
be prosecuted under Ss. 182 anti 211. The prosecution 
of the appellant was (hen directed by a. Deputy Magis- 
trate. A preliminary enquiry was made and the 
appellant was committed to the Court of Session and 
convicted under S. 211 ; Held, that when the accused 
had been committed for trial to the Court of Sessions, 
a conviction by that Court could not be set aside 
limply on the ground of some irregularity in the com- 
mitment procerdinga, especially when that point wai 
not raised in the first Court, and that S. 532, Cr. P. 
Code, would cure such a defect. 13 Cr.L.J, 826=17 
Ind. Cas. 570 (Cal.). 

— — Se- 182 and 193— Cr. P. C. (Act V of 1898), 
S. i95~Trutb apeaking wltoeaa, when protected. 

A truth speaking witness must be protected if be u 
obliged to speak tilings which he would hesitate to 
utter in private life hut -he cannot be protected if be 
ives out tilings voluntarily when no questicn is usked 
im in evidence. 4 Bur. I..T. 262 = 13 Cr.L.J. 56=13 
Ind. Gai. 392. 

Sa. 183, 186, 353 and 33a— Offencea agaloat 

public eervanttt — &. 195 (i), Grixnisal P. C.^ 
Applicability. 

The ofiencci against public servants in an ascending 
scale of gravity are; (i) voluntary obstruction (S. 186, 

1. P. C.); (ii) rckUunccto their taking of properly by 
lawful authority (S. 183, I. F»C); (iti) aisauit or the 
use of criioiiia) force to them in the cxecutJop of 




gt i*ENAL CODE (JCLV Oi' i860) — S. 183. 62 


duty (S. 353, I.P.C.) and (iv) voluntarily cauiing hurt 
to them in the ditcharge of their duty (S* 332, I. P. G.). 
The offeDcei in (iii) and (iv) unlike those in (i) and (ii) 
do not require a complaint in writing of the public 
servant concerned or of some other public servant to 
whom be U subordinate before a Court can take cogniz- 
ance of them presumably because they arc cognizable 
and the measurement of punishment with which they 
can be visited makes cates relating to them warrant 
cases. Although the offences in (i) and (ii) may be 
present in offences (iii) aud (iv), they are ancillary to 
them and no question of attracting the provision 
ofS. 195 (1), Criminal P* C. would arise unless the 
prosecution sought to include offence (i) or (ii) or 
offences (i) and (ii) with the more serious offence or 
the more serious one of ^em. Then and only in res- 
pect of offences (i) and (ii) would the action contem- 
plated by that sub-sec<iou be required. Where the 
offence is (ii), i.c., under S. 183, I. P. C. the require- 
ments ofS. 195 (i), Cr. P. C. will have to be met and 
the Court cannot evade them by using another section 
of the I. P. C. The test whether there is evasion or 
not is whether the facts disclose primarily and essentially 
an offence for which the complaint of Court is required. 
A.I.R. 1945 Nag. 210= 1945 N.LJ. 239=1. L,R. (1945) 
Nag. 685=r47 Cr.L.J. 175=721 Ind. Gas. 403. 

’■ ■■ Sg. 183, 186 — Arrest by ezecatlon warrant — 
Jadgment-debtor released forcibly — Written com- 
plaint to District Magistrate under S. 195, 
Criminal P. G.^— Complaint described as under 
Ss. 476 and 193, Criminal P. G.-~Effect of. 

In execution of a decree in favour of P against N 
and M, warrants of attachment by arrest of the judg- 
ment-debtors were issued by the Subordinate Judge. 
Two process-servers effected the arrest of the judgment- 
debtors whereupon R and seven others came to the 
rescue of the judgment* debtors and forcibly got them 
released. The p'rocess-iervers made a report to the 
Subordinate Judge and the Subordinate Judge after 
issuing notice to all the persons, who rescued the 
judgment-debtors drew up a complaint under S. 195, 
Criminal P, C., and forwarded it to the Court of 
the District Magistrate for necessary action. The 
District Magistrate forwarded the complaint to a 
Magistrate of the first Class* and the latter in a sum- 
mary trial convicted all the accused of an offence 
under S. 186, Penal Code, and acquitted them of an 
offence under S. 183, Penal Code. An appeal was filed 
by R and six others and the Sessions Judge acquitted 
them all. Two of them did not file any appeal against 
their convictions by the trial Magistrate of an offence 
under S. 186, Penal Code, but the Sessions Judge *suo 
motn* took action in favour of the two accused and 
referred their cases to the High Court with a recom- 
mendation that their conviction under S. 186 be set 
aside: 

Held, chat in the present case the Subordinate Judge 
filed a complaint as required by S. 195, Criminal P. C. 
It was true that the Subordinate Judg^ had described 
his complaint as one under S. 476 and S. 195, Criminal 
P. C., regarding offences under S. 183, Penal Code, 
but the mere fact that he had made a reference to 
S. ^76, Criminal P. C., did not make his complaint any 
thcleiionc under S. 19.S, Criiuinal P.C. The reference 
therefore, was entirely miiconceived. A.I.R. 1934 Oudh 
a77=3.'> Cr.L.J. 990=11 O.W.N. 120=149 Ind. Caa. 
377* 

183 -Reslacaiice to pablio s«rvant<-" 
Complaint of Civil Court ^Sanction. 

C;r.P.C.. S. 476- H C.W'.N. 586=31 C. 664. 


183 — Accoaed merely railing hand objecting 
to article being eeized by constable. 

An article in the possession of the accused was 
during their absence seized by the head constable who 
had come to investigate a case of theft, and kept 
loaded in a bandy for the purpose of being taken. 
The accused hearing about it, came from the north, 
stood before the bandy and raising their hands said 
that the bandy should not be driven and they objected 
to the article being taken: 

Held, that a statement by the accused objecting to 
the constable taking the article accompanied by a pan- 
tomime indicating that tlicy were so objecting could 
not be taken to amount to offering any '‘resistance’* 
within the meaning of S. 183. Consequently, no 
offence under S. 183, was committed A.I.R. 1944 
Mad. 45=56 L.W. 599=*943 M.W.N. 7ti=45 
Cr.L-J* 559^210 Ind. Cat. 240. 


— — S» 183— Bombay Local Boards Act (1923) , 
Ss. 100, 102— Rules made by District Board of 
Ratnagiri, R. 8 — Nakedar levying octroi on board 
the abip, on goods not landed — Refusal of Tandel 
— Seizure — Legality of. 

The accused who was the tandel of a country ship 
carried goods consigned to various persons in Jaitapur 
and Rajapur ports. The ship arrived at the port of 
Jaitapur which is at the mouih of iljc creek. The 
goods \^hich were consigne d 10 Jaitapur traders were 
landed, and octroi was duly paid in accordance with 
rules made by the District Local Board. There was no 
separate octroi Naka for the port of Rajapur, and 
Nakedar of tfae Jaitapur Naka went on board the 
applicant’s ship together with a peon and panebas and 
demanded from the tandel the amount of octroi duty, 
about Rs. 60, on the goods which he was proposing to 
take to Rajapur. The tandel declined to pay, firstly 
because he had not the money to do so, and secondly, 
because as he said, the Rajapur merchants objected to 
pay. On his refusal, the Nakedar acting under R. 8, 
seized part of the cargo. The accused resisted and 
was prosecuted for an offence under S. 183, I.P.C., 
that is, for the offence of I estsiaiicc to the taking of 
property by the lawful authority of a public servant 
and was convicted 1 

Held, that the prosecution liad not established that 
the jurisdiction of the Diitrict Local Board to impose 
taxes extended to goods on board the ship before the 
goods were landed or tliai the Local Board had power 
to make use of R. 8, providing for collection of octroi 
in the same manner as is provided in the case of a 
toll by S. 116, Bombay Local Boards Act. The convic- 
tion was, therefore, not maintainable. A.I.R. 1936 
Bom. 376=38 Bom. L.R. 790=38 Cr.L.J. 37 = 165 
Ind. Cas. 637. 


— — Ss. 183, 99~Defauh for irrigation dues— 
Attachment ot property not of defaulter, bv 

perBon not legally auiLorlsed— Resistanco-- 
Absence of violence — Offence, committed— 
Bombay Land Revenae Code, 1879, S. 154. 

Section 183, I.P.C., is not a section for the protection* 
of the public servant, but enables him to take the 
offensive and prosecute anyb.vly who rciists the lakin* 
of properly by lawful authority. Resistance to the act 
of a public officer acting bona fide though in excess of 
his authority may v.-ell give rite to some charge in the 
nature of assault, but it cannot afford any foundation 
for a pro»eeurioD under S. 183 The section applies tn 
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rcsisUnce to the taking of property by lawful authority 
of a public (crvanty and there are no words in that 
section as there are in S 99^ extendiog the operation of 
the iccdon to acts which are not strictly justihable by 
law. 

B owned certain land tn respect of which be was in 
arrear with his irrigation dues. He had sold the 
sugsreane grown iu that land to one R who had 
employed the accused to crush the sugar, and the 
jagi^ery was being removed in two carts when it was 
attached by the Talaii in respect of the irrigation 
duet in arrrar. Tl)e accused subsequently removed the 
carts from the custody of the Talatl, and took them 
away, but no act of violence was allcg^. Though 
the Talati put in an authority from the Mamlatdar 
there wai no evidence that the Mamlatdar had power 
to give that authority to the Talmtl to attach the pro* 
(>erty, or that the Collector bad delegated the autliority 
to act under S. 154, Bombay Land Revenue Code, to 
the Mamlaidssr; 

Held that, it was not for the defence to point out to 
tlic prosecution any missing link in their chain of 
proof. The omission to prove the authority of the 
Mamlatdar was fatal to the conviction: 

Held alio, that there being no allgation of Wvlcncc 
on the part of the accused the accused was entitled to 
resist peaceably the wiengfuj act of the Talati in 
seizing the jaggery which did not in fart belong to the 
defaulter. A. 1. R. I9.'l5 Bora. 233=37 Bona, L.R. 362 = 
3b Gr.L.J. 1259 = 59 B* 545= ‘37 Ca«. 859 - 

S. 183. 

Attachment of property not belonging to jiidgment 
debtor — Resistance by the real owner to the 
No offence is committed. 193J M.WJ'l. 247. 

... .fl. ofTenca. 

Where certain property is entrusted to a firm for 
sale and subsequently the management of the ovstjct’i 
estate is handed over to the Court of Wards, any 
refusal by the fjrm to deliver the property entrusted 
10 ibrin until (heir general account is leiilcd docs not 
amount to any rcsisi.ince to the taking of any property 
by the lawful anlhority of any public servant, nor 
voliintry obstruction to a public servant iu the dia* 
charge of his public fuuttions, by reason of S. 171 of 
the Contract Act. 92 Ind. Gas. 74f=t Luck. 133=3 
O.W.N. 160 = 27 Gr.L.J. 328 — A.I.R. ‘ 9 ^® Oudh 202^ 

S. i3j— Warrants signed by Peshkar— C.P.C., 

O. 21, R. 24— Rcblstiuice. 

A \s-arraul for attachment of the spplicant*s pro- 
p'Tiy was signed by tJiC I’esitkar of an Assistant 
Collector. Held, that the Peshkar not being an oIBcer 
authorUed to wgn such warrants, the property could 
not l>c aiuch'-d and by removing the psoj>eriy before 
Httachm'-nt the accused Hid not commit any ofiVner, 
ifl A.LJ. 284 = 21 Cr.L.J. 372=-2 U.P.L.R. (All.) 101 = 
55 lad. Cal. 852. 

Sb. r83. 186 and 353*-Warrant— ReBiel«nc« to 

evocation— Offence 

Rfjistdncc to execution of a warrant wlurh directs 
•hr attaei.rnent »{ proo-fty hut d-i-s not specify tfic 
d.i‘^ ■o, «'r (■••f ;re v.iiicb it is to l>c executed is not 
lli'gal. 37G. 122. Koll 40C. yjQ, Foil. I Pat. L. J. 
Fai. L.W. 64 — 18 Cr.L, J. 39 = 36 lod- G*». 671. 


— S. >83 or i&8-~Re«l8taace to Amin^AttAcli* 
ment withdrawn. 

Where the attachment of properties has been with- 
drawn owing to the deposit of decretal amount in 
Court, resistance to the Amin thereafter is not an 
offcmcc under S. 183 or 186, 1, P. C., because there is 
no voluntary obstruction to a public servant in the 
discharge of his public functioni. In re Arakkal 
Ahmad Ali Rajah. 6 M.L.T. 376"*to Cr.L.J. 496= 
4 Ind. Gas. 97. 

' S. 183 — OLaw^al authority* — Attachment-*-* 
Warrant not in the posseSBioa of the amln at the 
tim'^ making the attachment. 

It u the intention of the law that when a public 
servant attaches property under a warrant in execu- 
tion of a decree, he must have the warrant with him; 
otherwise the taking of the property is not lawful. 
(1904) A.W.N. 229=1 A.L.J. 595=27 A. 258. 

So. 183 and 353— Change of conviedon 

under S. 353 « 

Under S. 422, Cr. P. C., an Appellate Court can 
alter a conviction from one under S. 353, J. P. C., to 
one under S. 183, I. P. C. 14 CrX.J. 239=3(1912) 

M. WJ'J. 1 1 10= 19 lad. Cas. 335. 

- — S. 184. 

Obstruction to proceeding need not be physical— 
Accused abusing bidders at auction sale — No further 
bidding and postponement of sale resulting — Accused 
held guilty under S. 184. A.I.R. 1938 Nag. 529 = 1938 

N. L. J. 299=39 Cr.L. J. 954=LL.R- ( 1939 ) Nag. 139— 
177 Ind. Cas. Big. 

S» 184— Obstruction to sale adjourned ondar 
S. 1341 Agra Tenancy Act, 

Obsiruclion to sale held under the Agr.i Tenancy 
Act Owing to the absence of bidders Is no offence 
under S. 184, I.P.G. 1905 A.WJ'i, 65=a A.L. J, i28«* 
27 A. 480. 

S. 185— Prosecution under — Sanction r<^nlr«d 

by S. 195, Criminal P. C. — Necessity of. 

At an auction sale held by the Excise Officer the 
hUhest bid in rcn>ect of the licence-fee foi liquor was 
made by the .acCiiicd, He made default in respect of 
the earnest money whiclt he had to deposit shortly 
after his bid was accepted and .a notice was isiucd to 
him to show cauie why he should not be pro»ccuted for 
having made dcf.uilt. On his failure (o deposit the 
difference between his bid and the amount secured 
when the shop %vas re-sold, he was prosecuted and 
cotivici«d of an offence under S. 185, Penal Oide: 

Held, (1) that as no complaint was made by the 
Disiricl M.'igi^trate or the Excise Officer witiiiu the 
meaniiig of S. 195, Criminal P. G., the conviction of 
the accused for an offence under S. 185, Penal Code, 
could not he legally sustained; 

(2) that the absence of a complaint as reqviircd by 
S. 195, Criminal P. G., could not be cured by S. 537* 
Criminal P. C.; 

(3) that the accused, who hnd been doing business 
oi a country liquor vender n t some yean, was a bona 
nUe bidder at the auction lair and if he was unable to 
dcposii the r.arBCst mouey which ho was legally bQtmd 
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to do af»cr hia bid was accepted, his inability was due 
to cifcuraatances over which he ically had no control, 
and ihai under S. 170, Excuc Manual, Vol. l, p. oo 
the only legal method of recovering a loss accruing on 
resale was by a civil suit against the defaulter, and 
consequently, his subsequent failure to deposit the 
earnest money due from him could not be made a 
penal offence punishable under S. 185, Penal C^de. 
A.l.R. 1934 Oudh ia6= 1 1 O. VV. N. 473 = 35 Cr.UJ. 
769=9 Luck. 594=148 lud, Cas. 784* 

S. 185— Bidding for right to aeU dm« with- 
out intention of performing obligation — Offence. 

A person who bids at a sale, held by a Collector, 
of the right to sell drugs without the intenuon to perform 
the obligation he lays himself under, is guUty of an 
offence under S. 185. 37 All. 128=13 A.L.J. 109—1 
Cr.L.J. 54=26 lud. Cas. 646. 

S. 186. 

Synopsl*. 

1. Interpretation 
ft. Offence under section 
3. Resistance to Illegal or time.«*plred 
warrant 

4* MUceUaneoas. 


I. Interpretation. 

(a) “Voluniarily” 

(b) “ObBtrucio” 

(c) *Tubllc servant** 

(d) “In the discharge of hls pnbUc functions’*. 
X (a). Interpretation— “Volontnrily**. 


X (b). Interpretotlon— **Obetwt»”. 

S 186 — “Obstruction” — Ingredients o 

offence— Writ of delivery by Civil Court Tenant 
saying that he would vacate on arrival of la^- 
lords and not before Offence. » 

The “obstruction*’ contemplated by S. 186, I. P- 
Code, may be in various wa)s and pbyncal force is 
not necessary to constitute obsuuction punuhaoic 
under the section, Whc<c a tenant in possession ol 
premueft telU the peon ol a Civil Court going o 
execute a writ of delivery of possession agaimt him, 
that he was a tenant under two persons who wer« the 
owners and that he was prepared to vacate me house 
on the arrival of those two persons and that he could 
not vacate unless his land-lord* asked liim, to do so, 
and there was neither threat nor violence, on the part 
of the tei»an», and the peon without further '^ords goes 
batkand returns the writ, it cannot be held that an 
offence under S. 186 is committed. AJ.R. i 950 
544“4 A.I.Ct.D. 74^* 

S, x86— ‘‘Obatrnction”'— Meuaing of— If oon- 

fined to physical obsiroctioD. 

“Obstruction” doe# not mean “physical obstruction”. 
The nature of the obstruction would va» y according 
to the nature of the duly which a public servant is to 
discharge. Where it was found that in order to 
prevent the search and seizure of stock of sugar the 
manager or owner ol a factory had locked all the 8^^^ 
of the factory except lie main enuancc; had placed 
on the ruad leading to the factory a huge truck on 
jacks, with all the fo'T wheels removed m such a way 
as to block the road leading to the godown; had kept 
heaps of coal, firewood and tins on the door leading to 
the godown, making it impo»siblc for any vehicular 
traffic to reach the godown doors; and had abo 
caused some of the tads and fish plates of the railway 
siding leading to the godown to b« removed; that 
every aitcmpt was made to resist and obstruct the 
oiiicersin seizing the stocks ol sugar; 


— S. 186— Act done in good faith bi tbe belief 

that same is right and justified under the law— 
Offbnee — “Voluntary obstruction.’* 

To render a person liable for an offence under S. 186, 

1 . P. Code, the prosecution must make out a voluntary 
obstruction, L e., the commisiron of some overt act of 
obstruction. Where a person causes obstruction to a 
public servant in the honest belief that he was doing 
BOtneihing that was right ihai cannot come within the 
mischief of S. .80. I- P C'>dc, where a person docs 
something in a bona fide belief that he is doing what 
he is cntiilcd to do under the law, he does not cause 
“voluntary obstruction” within the meaning of S. 186, 
and the section cannot apply. 4 A.I.Cr.D. 729. 

5. x 86 — Passive conduct. 

The word “voluntarily*’ contemplates the commission 
of some ovci t act or obstruction; mere passive conduct 
i» not imciidcti to be pcn4li3rd. 81 Ind. Cas. 209*-25 
Cr-L J. 721= A.l.R. 1925 hah, 139. 

S. x86— Public servant —Voluntary obstruc- 
tion. 

Where a person not only refuse* to give up the 
properly but threatens to do harm to the Police Officer 
if he ventures to carry out the warrant, he commits an 
offence under S. 186, since the threat is an overt act 
sufficient in law to constitute voluntary obsiructioD. 
(1904) 6 Bom.L.R. 254. 

12 — F. Y, D.— 3 . 


Held, that the obitrucdons found w^re sufficient 
to bris g S. 186, I. P. Code, mto operauon and that 
an offence uiKlcr S. 186 had been committed. 4 
A.I.Cr.D. 405= A.l.R. 1950 Pal. 43(5. 

— 186— Actual physical force held not 
nece8sa*^y. 

During the execution of a warrant of possession the 
judgment-debtor and hu men paraded the place in 
a defiant and angry mood: 

Held, that the act of the judgment-debtor consti- 
tuted physical obsuucrion even though no physical 
force was actually brought into play at the lime. 
It was not necessary lor them actually to come to 
blows. A.l.R. 1943 Nag. 334 => 9 l 3 N.L.J. 505-45 
Cr.L.J. 407=211 lod. t:as. 442. 

S. 186— Sale Officer of Co-o|»railve Society — 

f^jtecrsitiou ot dreroe- ObiitructioQ by slaminJog 
door in face of Onicer— Oflence under S. 52, 
Co-operative Societies Act. 

A sales officer cf a Co-op'*ralive Society in execu- 
tion of a decree went to a certain house in the viUage 
with the intention of entering it to seize some mov- 
ables in the house which were alleged to have 
belonged to the 2nd accused, against whom the 
decree waa being executed. The first accused, the wife 
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of the 2nd accufed Just when the officer was about to 
enter the bouse slammed ihc door in bis face and 
prevented him from entering the house to do his duty: 

Held, that offence was committed not under S. 52, 
Mt|dras Co-opcraiivc Societies Act, but one under 
S. 186, Pencal Code, but even if there was an offence 
under section 52 of the Act, an offence under section 
186, Penal Code, being more serious it was competent 
for the Magistrate to try the accused for offence 
under S. 18^, Penal Code; 

Held, also that sbutting the door in the officer’s face 
amonuted to obstructing him in the performance of 
his duty and the accused were liable to be convicted 
for an offence under S. 186. A.I.R, 1942 Mad. 552 = 
(i9t2) I M.L.J. 583 = 1942 M.W.N. 375=55 L.W. 
368=43 Cr.L.J. 757=201 Ind. Cas 627. 

S. z86— Constable prevented from regnlating 

traffic by threatening language. 

Where the constable is prevented by the accused from 
regulating the traffic, the exact means employed by 
the accused if he acts intentionally do not matter. 
Even threatening language is sufficient to constitute 
“obsUuction” within S. x86. A.I.R. 1938 All. 118 = 

1937 A.L.J. 1344 = 39 Cr.L.J. 363 (x)=l937 A.W.R. 

1x79=173 I“d. Cas. 732, 


— S. x86— Obstrnction^What is. | 

Where there is sufficient indication that force would 
have been used if the peon having a warrant of attach^ 
menl had persisted in executing it, it is quite enough 
to constitute obstruction. 

Where the warrant it in order and the officer does 
not go beyond fulhiment of the instruclions given to 
him in the wTit, then a resistance to the public servant 
is an offence punishable under S. i86. A.I.R. 1937 
Pat. 633 = >« P.L.T. 783=4 B.R. ii5=:39 Cr.L.J. 
100= 172 Ind. Cas. 168. 


S. x86 — Constractive obstractioa. 

The only bar to a complaint under S. 186, I. P. C. 
i* S. 195 (• ) Criminal P, C., which makes cogni- 
zance dopcndcni upon a complaint in writing of the 
public servant who was obstructed in the di*<chargc of 
his public functions or some other public servant to 
whom he is subordinate. Section 186 does not con- 
template conscruciivc obstruction to a judicial officer 
in the discharge of his judicial functions even when 
they arc of a quasi executive character or when the 
proceedings bclorc him arc in execution. A.I.R. 1036 

Pat. 74=16 P.L.T. 808=2 B.R. 95=37 Cr.L.J. 154 
(2) — 159 Ind. Cas. 503. 


S. 186. 

By obstruction in S. 186 is meant physical obstruc- 
tion. A.I.R. 1936 Nag. 86=19 N.L.J. 120=37 

Cr.L.J. 5 ^ 7 — Lb. R. (1936) Nag. 50 = 162 Ind. Cas. 
308. 


— — S, 186. 

Where an octroi olTicer is acting within his autho- 
rity III asking the accused to show the goods refusal 
to show them amounts to obstrurtion offered in the 

discharge of the public functions of the officer which 

would be punishable under S. i 86 , and assault on him 
would make him liable for an offence under S 333 

A.I.R. Smd ^4,=!,9 S.L R. 54=37 Cr.I..J. ,48 
= 159 Ind. Cai. 6b5, ^ 


““ —S. 186 — Threat of violence* 

The question as to whether an offence under S. i86, 
has or has not been committed, must depend upon the 
pcctUiar facts and circumstances of each case. Threats 
of violence made in such a way as to prevent a public 
servant from carrying out his duty might easily 
amount to an obitruction of the public servant, 
particularly if such threats arc coupled with an 
aggressive or menacing attitude on the part of the 
person uttering the threats and still more so, if they 
arc accompanied by the Bourishing or even the exhibi- 
tion of some kind of weapon capable of inflicting 
physical injury. Threats made by a person holding 
an oflensive weapon in his hands must be taken to be 
just as much w obstruction as that caused by a person 
actually blocking a gateway or handling a public 
Servant in a manner calculated to prevent him from 
executing his duty. 

Resistance or obstruction to the execution of an 
illegal warrant is not an offence under S. i86, I. P. C. 
A.I.R. 1933 All. 759=1933 A.L.J. 952 = 34 Cr.L.J- 
X2ix = 55 A. 985 = 146 Ind. Cas. 183. 

—— S. 186 — Mere threat. 

It cannot be laid down that a mere threat of violence 
cannot constitute obstruction within the me^ng of 
S. 186. On the other hand, threats of violence made 
in such a way as to prevent a public servant from 
carrying out bis duty, might easily amount to an 
obstruction of the public servant, particularly if such 
threats are coupled with an aggressive or menacing 
attitude on the part of the persons uttering the 
threats and still more so if they arc accompanied by 
the flourishing or even the exhibition of some kind of 
weapon capable ofmfiicting physical injury. 

It is impossible to lay down any hard and fait rule as 
to wbat does or does not constitute an obstruction 
within the meaning of S, i86. Each case must be 
decided upon its own particular facts and circum- 
stances. A.I.R. 1932 Cal. 871=36 C. W. N. 1038= 
60 C. 149=34 Cr.L.J. x8i = I4i Ind. Cas. 636. 

— S. i8^~Mere verba] protests. 

Where the accused merely sat on a chair by the side 

of a staircase and verbally objected to a public servant 

going upstairs for making a search in the diichagc of 
ms public functions, and there was no evidence to 
show that the accused actually obstructed with his 
hands or blocked the way or did anything that could 
be interpreted as a threat which was likely to be 
immediately carried out ? 

Hcld,^ that there was no act amounting to an 
obstruction of the public servant and the accused was 
not guilty of an offence under S. 1 86. A.I.R. 1932 
Rang. 2 i= 9R. 601=33 Cr.L.J. 175=135 Ind. 003.653. 


S, 166 — *'obstruction'’. 

The word “obslrucUon’* as used in S. 186 means 
physical obstruction*’ i. actual resistance or 
nbfciacle put in the way of a public servant. The 
word implies the use of criminal force, and mere 
threats or threatening lanfimage is insufficient. no 
Ind. C.u. 101 = 10 A.I.Cr.k. 486 = 29 Cr.L.J. 645= 
A.I.R. igaB Lah. 827. 

““■S. 180— ^Escape from custody. 

Escape from lawful custody of a process-server does not 
amount to obstrucuoti to a public servant iiiihc discharge 
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of bia duties, nor does the act of a perton in running a way 
and shutting himself up in a room and refusing to come 
out constitute voluntary ^'obstruction,** but it constitutes 
an offence under S. 325<‘6. 3 B.H.G. 128 (F.B.), Foil. 103 
Ind. Cas. 833=9 L. L>J> 408=8 A. I.Cr. R* 443=28 
Cr. L.J. 753=A.I.R. 1927 Lah. 708. 


— — S. 186 Resigning membership of Panchaya* 
and instigating others not to accept the member* 
ship — No offence. 

The accused a member of a village Panchayat when 
asked to tit with a member of the depressed classes, 
refused to do so and told the S.D.O. that the Panchayat 
would cease to exist and instigated his fellow Pancbai 
and other persons not to sit with the members of the 
depressed classes in the Panchayat: 


Held, that though the Sub-Divisional Officer was no 
doubt hampered in the performance of his public duty 
by ibe refusal of the applicant and by bis instigations, 
the applicant’s conduct did not amount to voluntary 
obstruction within the meaning ofS. 186. 87 Ind. Cas. 
514=47 All. 579=23 A.L.J. 352=26 Cr. L.J. 978 = 
A.I.R. 1925 All. 401. 


- —S. 186. 

Where a constable entered a house and found in a 
room three articles alleged to have been stolen, but 
before the constable could remove them the accused 
caused the door of the room to be shut and also threa- 
tened to kill the constable if he removed the articles: 

Held, the acts constitute obstruction of a public 
servant in the discharge of his public functions. 83 
Ind. Cas. 657=1924 M.W.N. 438 = 20 M.L.W. 717 = 
3S M.L.T. 126=26 Cr. L.J. 97= A.I.R. 1924 Mad« 
760. 


“*“Sa. 186 and 224>-Mere miming away — Whether 
amounts to obstruction. 

A mere running away of a person not charged with 
an ofTence, whom an official of a Civil Court tries to 
arrest under a warrant of that Court, does not amount 
to obstructing a public servant in the discharge of his 
functions within S. 186, I.P.C., nor does it come within 
S. 224, 1. P. G. 17 Cr. L.J. 71=32 Ind. Cas. 663 
(Mad.;. 


*“ — Ss. 186 and 225-B— Rebistance or obstruction to 
arrest — Overt Act. 

A person ran into his house to avoid his arrest in exe- 
cution of a Civil Court’s warrant : Held, that his running 
away did not amount to intentional resistance or illegal 
obstruction within S. 225-B; but there must be some overt 
acioi resistance or obstruction to justify a conviction 
under S. 186 or 225-B. 7 A. L.J. 1174=11 Cr. L.J. 721 
■=8 Ind. Cas. 823. 


•Sb. 186, 225 (B) — Resistance or obstraction 
arrest — Overt act. 

Where a warrant was isiucd by the civil court 
arrest of a judgment-debtor and the iudemei 
dtbto;-, on seeing ihc officer. ran ii 
the house and thus avoided arrest; Held, that it c 
not amount to intentional resistance of obstruction 
the arrest w’lihin the in<anirig of S. 225-B. Th' 
must be an overt act of rcMsiancc or obstruction whi 
could justify conviction under S. 186 or S. 225. (iqi 
II Gr.i.J. 721=7 A LJ 1174-8 Tnd. Cas. 823. 


1 (c). Interpretation— ^'Public servant”. 

- ■ S. 186 — Obstruction to person acting under 
orders of public servant. 

Obstruction offered to a person acting under the 
orders of a public servant while fixing the boundaries 
under Cl. 2, S. ijg, Bombay Land Revenue Code, is 
equal to an obstruction offered to the public servant. 
31 Bom. L. R. 800=1929 Cr. G. 32i=A.I.R. 1929 Bom. 

385. 


“"■■S. j86 — Physical obstruction to person acting 
nnder the diaeclion of public servant. 

In ihe case of removing an encroachment, a public 
servant has ordinarily only to sec that the encroach- 
TOeni is removed. He is not, either by Law or practice 
required to do the whole act of removing the en- 
croachment by his own hands. He can employ 
agents for such a manual task and if the agent is 
obstructed in doing what he is legitimately required 
to do by the public servant actually present at the 
time of the removal, then there is an obstruction 
offered to the public servant himself, because what 
he is doing by the hand of that agent is really, in the 
eyes of the law, something he is actually doing him- 
self and the person obstructing is guilty under S. 186. 
109 Ind, Cas. 353 = 52 Bom. 286=30 Bom. L.R. 364=10 
A.l.Gr.R. 197 = 29 Cr.L.J. 529 = A.I.R. 1928 Bom. 135. 


— "“S. 186— “Public Servant’*— 'Obstruction to 
helpers of the public officer is not obstruction to 
public officer. 

The Naib-Tahsildar of Income Tax visited the village 
of the accused where he was told by the Lambardars 
that the petitioners kept several shops and ought to be 
assessed. A dispute then took place between the 
Lambardars on the one side and the petitioners on the 
other and it was alleged that the Lambardars were in 
the course of the quarrel assaulted and beaten and 
theieupon they declined to render any help to the 
Naib-Tabsildar. Held, (hat the mere fact 
^h^t the Lambardars so refused to render 
held to the Naib-Tahsildar, does not amount to 
obstruction to the Naib-Tahsildar, within S. 186 73 
Ind, Gas. 338=24 Cr. L. J. 594 = A.I.R, 1924 Lah. 238. 

'■ “S. i86 — ^Public officer’— Canongoe appointed 
under S. 45, Bengal Act V of 1875 — Survey Act- 
Appointment in a case not falling within the 
section, effect of. 

Where a settlement officer appointed a canongoe in 
connection with boundary disputes not falling within 
S. 45 of Bengal Act V of 1875 the canongoe is not a 
public officer within the meaning of S. 186, LP.C. (iqoi) 
6 C.W.N. 120. ' 


l (d). Interpretation — ‘‘In the discharge of 

bis public functions.*’ 

Ss. 186 and 342— Government Firka Supply 

Officer entering accused’s house to seize padd\ 

Absence of authoiiiy to seize— Obstruction to officer 
and locking him in — Off'^ncc. 

The accused was a villager, who on the day of the 

occurrence had in his posiestion 17^ bags of paddy 

The Firka Supply Officer had come to tliat village to 
procure the surplus paddy and he had with him a 
list apparently conladiing names of ptr^enb fiom 
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whom be had to procure. The name of the acexucd %vas 
admittedly not in that lisu VVben the officer entered the 

bouAc of the acemed and found the 17-^ bags, he a^ed 

*hc accused if he had a permit and when the accused 
stated be had none, asked him 10 lurrcnder the entire 
quantity. The accused retlsted the claim, whereupon the 
officer recorded the itatement of the accused and 
declaring his intention to seize the stock went ioside the 
bouse. The accused then locked the outer door and the 
officer had to stay inside till be was released next 
morning by the village munsif. The accuied was 
convicted for ojences under Ss. 186 and ^a8 of the 
Code. 

To revision, held, that the conviction under S. 186 
caoQoi be sustained. There was no authority to the 
officer to seize any paddy in the house of any ryot anik 
there was nothing to indicate that any portion of the 
17^^ bags was surplus within the meaning of the rules 

and in the circumstances the officer could not be said 
to be discharging hit function as a public servant, when 
be entered the house with the avovped iotenuon of taking 

away the 17^ bags of piddy. But though the accused 
had the right of private defence of property, in keeping 
the officer locked up far beyond the limits dictated by 
the Deed to protect the property and to prevent 
criminal trespass, die accused committed an ofleoce 
under S. 342. 1949 M.W.N. 545 = (* 94 D) 2 M LJ. 335. 


- " ■»$. i8€ — IngredlentB of offence — Absence of 

proof of functions of alleged public servant and of 
authority under which be U acting — Effect— Conviction 
— Sustainability. 


Before a Court can convict a person under S. 166, 
L P. Code, it mint be proved that there was obstruction 
to a public servant in the discharge of his functions. 
Where the writ under which the public servant was 
acting fe.g., a Commissioner appointed by Court to 
remove certain obstructions ord^ed to be removed 
under a decree to which the accused is not a parcy\ 
and it is Impoe&ible to say what the public functions of 
tbc ComminioDcr were, it would be iropMiible to hold 
tisAt there was any obstruction to the public servant 
(CommissiODcr) in the discharge of his public funo 
thms and in such a case, therefor^ a convicticm under 
S. 18B cannot be sustslDed- 4 A.LOJD. 218. 


I Sa. s 88 asid P« Bevu* Food Grains 

Export Keiirictioiis Order (1943) — Noiifi^'aiion by 
lot<il Goverumem prohibiiing exoort of juar from 
dirtrict — Uitirict MAgiiUatc ii&uine instructions to local 
oflicials to prevent contravention ol older— Uic cf force 
by official — If protected — Hesistauce— Offence. 

In view of the powers conferred on a District 
Magistrate by the C. P. and Rcrar Fofjd Grains Export 
Kestriciions Order (i 943) which jirohibits, inter alia, 
the rxpKirt ol certain lood grains out of certain districts 
except under a permit isiued bv the District Magisirate, 
and «hc notification of the C, P. and Brrar Provincial 
Government, dated 23 — 12—1943 prohibiting the expert 
ol juar, It iiuiri be held that the District Mag>i'rdte 
has power to cause such steps 10 be taken or such force 
to be used as may be reasonably nccssary lo secure 
compliance with or prevention of contravention of the 
order in respect of the rx|Kirt or traii'pori of juor. 
But unless a ijarticuiar cfficial is e:T)powered by the 
Disiritl Magistrate to use hire to prevent contravention 
ol the order, it cannot be held that that official is 
acting in Uic discharge of his duty as a public servant 
or in the discharge of his public functions within the 
meaning ol hs. 18O and 353, I. P. Code, when he 


uf€» force to prevent transport of jn***, without a 
permit. I.L.R. (1946) Nag. 714—47 tir. L- J- 636—2*4 
Ind. Gaa« 454=1946 N.L,.J. 302— A.lJl. 1947 Nag. 60. 

— — Ss. 186, 21. 

Assessor Panch is public scrvani— Execution by him 
of warrant to realize arrears of cbaokidarl tax is act 
done in discharge of his public duties. A. I R. 1941 
Pat, 161 = 21 P.L,T. 716=6 BJl. 914=41 Cr.L.J.819 
= 190 Ind. Cas. 98. 


' "'S. 186 — Duty of proaecQtion. 

The prosecution have to prove their case when they 
ask that a person should be convicted for the obsiruo- 
tioQ of a public servant in the discharge of his public 
functions. They must show that a public sei van t was 
discharging public duties imposed upon him by law. 
A.I.R. 1940 Sind 42=41 Cr.L.J. 401 (2} = i&7lnd. 
Cas. 127. 

4 

— — Sa. 186, 379 — Receiver appointed by Court 
taking poseession of corn of third Parly — Ihird 
party re*taking poBsossion peacefully and not 
allowing Receiver to make batai — Offence if com- 
mitted. 

Where the Receiver appointed by Court takes posies* 
aion of corn in possession ol a third-party who subse- 
quently re-takes its possesiion peacefully and does not 
^low the Receiver to make batai of the corn, the third 
party cannot be puni^bed under S. 379, I.P.C. because 
DC lake’s possession only peacefully 01 bit own property. 
Further, since what the Receiver is trying to do is ex- 
pressly forbidden by sub-r. (2) of R. 1, O. 40, Civil P.G., 
it cannot be said that the third party obstructed a 
public servant even though a Receiver be a public 
servant within the meaning of S. 166, I. P. C. Seciion 
186, I. P. C. contemplates that the public stivnnt 
obstructed should be diirharging bis public functions 
lawfully, but when there was no l^al b^is for b«s acts, 
the section does not apply. A.I.R. 1939 Smd 333=41 
Cr.LJ. io 3=LUR. (r940) K». 103=184 liid. Q». 
799 - 


S, 186. 

In Madras it has been contistmtiy held as regards 
offences both under Ss. 183 and 186 that good faith of 
the public servant would render tbc accused’s act an 
offrnce, though the public servant was acting iilrg^lv. 
1936 M.W.N. *1 1. 

- S. 186. 

Nazir directing rcmrA-al of huts of judgment-debtors 
in good faith — Assault and obstruction of further 
process of Court by llic accused falls under S. 186. 
A.I.R. 1933 Cal, 409r-34 Cr.L.J. 826=57 C.L.J. 41 = 
144 Ind. Cas. 817. 

S. 186. 

Articles unfit for human consumption — Under S. 2O6, 
Bihar and Oiissa Muiiicipaliiirs Art, Commusioijer 
alone can seize or remove them— Sanitary Inspector 
noi auihori/cd, leekiiig lo seize— Own‘*r declining to 
allow remo' al^Cnnviciion under S. i8fi, I. p. C, is 
illegal, A.I.R. 1935 Pat. 73=1 H.R. 286 (21 = 154 !«<!• 
Cas. 1B7. 

— — 8. 186— Realstanca to ^variant of ottachment. 

If a Public Officer does no more than act upon the 
official instructions he has received and if those official 
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Instructions are not of such a kind as to be obviously 
and patently illegal, then he acts properly in carrying 
out such orders, and resistance to a Public Officer 
carrying out ordets which upon the face of them are 
not open to objection and are in proper form is an 
offence against the statute. 

In cases of obstruction and resistance to I^fal pro- 
cess, the Cotirt should look at the warrant of attachment 
and see whether the officer was doing something, which 
was not contained in the writ f f attachment which 
wciuld have Justified reasonable resistance and only 
such reasonable resistance as was necessary for the 
purpose of resisting an unlawful act. A I.R. 1932 PaU 
276=13 P.L.T. 480*^34 Cr.L.J. 263=142 lod. Cas. 
144. 

— t 86— Officer acting beyond |nrlsdictIosi— 
Obatractlon to him la not poniahable. 

Section 186 does not apply to an ofri'‘er, who, is 
acting wholly outside hU Jurisdiction or authority. 

Where a range Forest Officer was acting in perfect 
good faith, but he had no jurisdiction whatever to seize 
timber under S. 82 of the Indian Forest Act, or under 
any other enactment: 

Held, obstruction offered to such officer is not 
punishable under S. 186: 15 Bom. L< 3i5i and 13 
Bom. 168, Foil. 

(Patkar J.)— The public unctions mean legal and 
legiiimaiely authorised public functions and do not 
covey any act which a public functionary may take upon 
himself to perform. los Ind. Cas 593=51 Bom. 8u6 = 
28fr.L..I. 705=8 A. I.Cr.R. 346=29 Bom. I^R. 987 «» 
A.I.R. 1927 Bom. 483. 

' S. 18&— -Obatractlon to a public servant^ 
Nature of offence. 

Proof that the public servant obstructed, w-as obs- 
tructed in the discharge of his put lie functions, it 
necessary before a conviction under the section it 
sustainable. The functions should be jn fad ard in law 
public functions. T1 ey would not he public * unctions 
if they fall wholly outside the Jurisdiciion or authority 
whi( h a public officer possessed, 15 Bom. L- R. 315 
= 14 Cr. L.J. 251 = »9 Ind. Cas. 507. 

' S. i8fi— Public fonctioos, 

‘‘Public fun'*tif)ns’* mean legal or legitimately autho- 
rised piiVilic f»ir*ctions and do n' t cover every act 
undertaken to be performed by public functionary and 
^oa fide belief of the public servant that he is acting 
in the discharge of his duties does not make resistance 
or obstruction to him an r.ff. nee. (10 P. F. 1005 Cr • 
13 Bom. t68; 23 Cal O96. F«.n>. 81 Ind. Cas. 209= 
25 Cr.L.J 72I = A.I.R. 1925 Lab. 139. 


g. Offence under section. 

(a) Need for c<Mnp]sdnt by poblic aervant 

(b) What Is and wbat is net. 

a (a). Offence under section— Need for complaint 

by public servant. 

Sa, 186, 183— Amin obstructed while exectitinf 

decree of District Munsif's Court— Naaai^t subject to 
control of Sub.Judge and not of District Munsif— 
District Mur sif cannot file complaint under Ss. 103 
and 186. A I.R. 1943 Mad. 170=11942) 2 M.L.J. 615 
«=«i5 M.L-W. 745 '=i 942 M.W.N. 819B44 Cr.L.J. 326 
■■205 Ind. Cas. 88. 

S i86. 

Where the Court convicted the accused under S t86, 
when the prosecution under S 353 against him was 
started on the oral complaint by the process-server to 
the Police Officer : 

Held, that there was no “complaint” and that the 
coQviction vas illegal. 1942 N.L.J. 335. 

S 186— Abs«ic« of written complaint by public 

offices:— Conviction under S. 186, legality of. 

Under S. 195, cognizance of an offence under S. t 86» 
cannot be taken in the absence of a w'rifen complaint 
bv the public officer concerned. Where the public 
officers concerned, the District Magi»trate who issued 
the warrant, and the Assessment OffTcr to whom the 
warrant was addressed, have not filed a complaint and 
all (hat was don® was that information was given by 
the person to whom the warrant was endorsed and this 
did not amount to a complaint under S. 195. there can 
be no conviction under S. 186. A.l R Pat. 214 = 

t6 P.L.T. 295=36 Cr.L. J. 7 ' 4 = i B. R. 446= 155 Ind. 
Cas. 421 (1). 

” ■ Sg- 186 and 225-B — Offence under S r8fi— Convic- 
tion under S. 225-B — No complaint by ptihlic servant — 
No complaint it* writing by Uie public servant. 

Held, that *he ronvirtion is illegal and it is not 
enough that the D’Strtct Munsif gave sanction to 
prosecute for an offence under S. t86, 1 , P C. ima 
M.W.N. 498. 

-- ■ S. 186. 

Warrant of attachment by Small Caiue C.ourt 

Obsiruct'on — Notice for prr^ecuti< n under S. 186 
I- P C. — Transfer of proceedings to Additional Judac— 
Complaint by latter; * 


8. 186— 'Tabsildar'a order— Obstmetiou. 

Per Aikman, J ; — W'hrre under a written order sign 
by a Tahsildar. the Naib-Nazlr was directed to reali 
certain canal Hues, and he, on aitempting to do so 
attachment and sa'e of the defaul'er’i property, v 
resikted by the owners of the property, it was Hel 
that the conviction was good. The Tahsildar’s ore 
though rot of a foro al nature, was suffbient evider 
that the Nalb.Narirl was acting a.s a public servant 
the discharge of ids duty. 1905 A.W'.N. 74-2 A I 
919-27 A. 499. 


Held that the complaint was good AIR iq-ji 

Lah Cr.L.J. 964= 13 L. 16 = 33 P.L.R. 401 = 

132 Ind. Cas. 842. 


S, i86 — Procedure. 

In the Central Provinces a complaint in resnect o 
an r Hence under S. 1P6. I PG. in respe t of a process- 
server. can be rnade by a Nazir, or a Dl.^tiirt Jucl^e 
or the Judicial Comrn.M.oner, but not a Sub ludcc 
nor an Additional Judicial Commissioner. 96 Ind Ca^ 
^^“^7 Joio—AtI.R. 19^6 N3g 48^* 
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'S. x86 — Sanction. 

District Xfuntif cannot ditpense with an enquiry in 
granting sanction under S. 186, I.P.C. 83 Ind. Cas. 702 

-19 M.L.W. 392= 1924 M.VV.N. 358=26 Gr.LJ. 142 
— A.I.R, 1924 Mad. 615# 


186 — Prosecation nnder — Sanction. 

A prosecution under S. 186 of the Code for obstruc- 
ting a peon is bad if no sanction wa* obtained therefor. 
*7 C.W.N. 9 ®o= 14 J* 4®2=2 o Ind. Cas. 622. 


S. 186 — Obstructing poblic servant in 
discharge of public functions — Absence of com- 
plaint or sanction — Dt-fecC of jnrisdictiont — See 
Cr.P.C., S. 537. 1904 A. VV.N. 266=1 A.L J. 693 = 

27 A. 305. 


a (b). Offence under section — What is and 

what 18 not. 


S. 186. 

Search order legally passed under Essential Supplies 
(Temporary Powers) Act, 1946 — Obstruction to execu- 
tion — Offence. See Esientiat Supplies (Temporary 
Powers) Act (1946), S. 3 (1) And 3 (2) (f) (j). 

A.I.R. jgsoPat. 436. 

— — S. 186. 

U. P. District Boards Act, 1922,8. 38 — It is duty 
of attaching officer to weigh goods actually and not 
to give approximate weight— Owner preventing 
offirer from removing articles unless actual weight is 
given, is not guilty of offence under S. 186, I. P. C. 
A I.R. 1941 All. 144= 1941 A.W.R. 250=1941 A.L.J. 

419*42 Cr.L.J. 877=1. L.R. (1941) All. 639=196 

Ind. Cas. 477. 

Ss. *86, 147. 

Assembly of five or more— Common object being 
resbting process of law— If actual resistance is off^^red, 
separate offence of resistance of the process of law 
Under S. 18G is committed apart from one under 
S. 147. A.I R. I9j 8 Pat. 548=19 P.L.T. 665 = 5 B.R. 
104*=40 Cr.L.J. 71 = 17 Pal. 680=178 lod. Cas. 487. 


— — “S. 186. 

P«'f>n enlrtj«tcd with warr.inl of attachment satis- 
fying that goods belonged to person concerned — 
EKCcuiion resisted by son of such person — Held, son 
consriiitted off-nce iindce S. 186. A.f.R. 1937 Pat. 
♦)J3= 18 P.l .T. 7®3 = 4 B R- t>5=39 Cr.L.J. 100=172 
Ind. Cas. iC 1 . 

S. 186. 

Execution of <listrcss warrant against person as'esied 
to inct)inr tax — Peon attaching property and giving 
cusK >ly to surety — Another peon tent to icJl it willt 
<lire< ii..n to attach other properly failing the one 
firjvi attathrd — 5 rcty denying custody and fact <if 
siireiydup— Oihn i»rop<riy attached— Resistance to 
mch aii.tchifier.i is offmee under S. 1O6. 119 fnd. 

Ca». 886 = 30 Cr.L.J. 1099= 1929 Cr.C. 255=A.I.R. 
1929 Pat. 503. 


— — S. *86 — No offence. 

Tlie refijial of a patwari to allow the Kanungo «o 
go tliroiigh his books and to cheek them is only an 



act of insubordioation and is not a criminal act 85 
Ind. Cas. 821 = 26 Cr.L.J. 597=6 L-R.A.Cr. 43= 
A.I.R. 19^5 All» 4 ^ 9 * 


— S. *86 — Warrant addressed to Naatir— 
Delegation — Resistance. ^ 

It it improper for a Nazir to depute one of bis 
assistants to execute a warrant for the delivery of 
possession directed to him personally. But the 
assistant is sufficiently clothed with authority to 
execute the warrant and any person offering resistance 
or obstructions to its execution is guilty under S. 186, 
I. P. C. 54 Ind. Cas. 977 (Pat.) 

“* — S. 186— Obstmciloti lo warrant — Decree for 
— Restitution of conjagal rights. 

A decree for restitution of conjugal rights sought 
was executed more than a year after its date by 
taking a warrant against the wife who obstructed the 
execution of the warrant. Held, that the wife was 
guilty of an offrnce under S. 186, I. P, G. 19 
Cr.L. J, 976 = 47 Ind. Cas. 876 (Gal.) 


•“■"Ss. *86 and 225-6 — Obstructing public 
servant— Resistance to lawful apprehension— 
Order directing accounts under a preliminary 
decree— Disobedience. 

In a suit for account, a preliminary decree was 
passed ordering defendant to furnish an account 
within a specified time. He failed to do so, and 
together with two companions, resisted a peon sent by 
the Court to arrest him under O. 21, R. 32 of the 
G. P. Code. Held, that the arrest wag unlawful and 
that the conviction of bimkclf and bis two com- 
panions of offences under Ss. 186 and 225-B., I. P. C., 
could not stand. The order for furnishing the 
accounts was not an injunction within O. 21, R. 32, 
3Pat. L.J. 106=19 Cr.L.J. 385 = 44 Ind. Cas. 737. 


' S. 186— Obstmetiog public servant to pass 
through accused’s OwO property. 

No offence under S. 186 was committed by the 
accused in not allowing a Munsiff to pass through 
their private property while the Munsiff was going in 
connection with a suit lo which accused were no 
parties. 20 C.W.N. 857=18 Cr.L.J. 62 = 37 Ind. Cas. 

46. 


Ss. *86 and 434 — Obstruction lo public 
servaots — Survey and Bonndariea Marks Act 
2 ®d 7 )s S* 17 (®)~R^inoval of landmarks 
fixed by surveyor outside auifaorlscd area — 

Offence. 

A Surveyor empowered by a notification under S. 17 
(a) of iJic Survey and Boundaries Marks Act to 
survey certain lands, in good faith and under colour 

01 his office entered upon the lands of the accused 
and fixed demarcation stones on them and the 
accused obstructed him in measuring the lands and 
removed the demarcation stones. Held, that the 
accused were guilty of offences under Ss. 186 and 
434 though it IS proved that the land on which the 
surveyor carried on his operations was not actually 
included in the notification. 31 M.L J. 305— (1916) 

2 M.W.N. 183 = 4 L.W. 377“*7 Cr.L.J. 481 = 36 
Ind. Cas. 161, 
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— 5. 186 — ProceeS'Server — Obstroction to 

attmcbment. 

Where a proccM-scrvcr wai seriously obstructed, 
insulted and jostled in the execution of his duty, the 
persons doing so were guilty under S. i86, I. P- C. 
30 P.W.R. (Cr.) 1915 = 16 Gr.L.J. 700=30 Ind. Gas. 
748. 

— S> 188' — MtmioSpal Overseer — Unlawful 

obstmetion. 

A Municipal Inspector 6Dding the accused exposing 
vegetables for sale on a public road, directed him to 
remove the basket from the road, and on the latter*s 
refusing to do so commenced to take away the basket 
to the Municipal Office, when the accused snatched 
it away. Held, that the accused could not be con- 
victed of an offence under S. 186 as no authority was 
pointed out to justify (he action of the complainant 
who was clearly doing an illegal act. (1902) 4 Pom. 
L.R. 437 - 

— — S. x86 — Inducing tenants not to pay rents to 
a receiver appointed under Bengal Land Regis- 
tration Act VllI of 1876, S. 56. 

When the receiver is not present is not an offence 
under S. 186, I. P. C. (1901) 6 C.W.N. 141 = 29 G. 

236. 

3. Resistance to illegal or time-expired wars^ant. 

See also Note x (d). 

S. *86 — Resistance to illegal warrant. 

Resistance to execution of w'arrant alleged to have 
been issued under S. 27, Ben. Village Chaukidari Act, 
but which is not valid, i« not an offence. A.I.R. 
1945 Cal. 48= I.L.R. (1944) I Cal, 309=47 C.W.N. 
935 = 218 Ind. Gas. 371. 

“ S, z86. 

Resisting execution of bad warrant is not offence — 
Warrant issused by Assessor Panch under S. 27, 
Bengal Village Chaukidari Act (VI of 1870) — Omis- 
sion of any authorization to any one to execute it— 
Assessor Panch executing it himself— Warrant held 
bad — Defect held could not l>e cured by S. 34, Bengal 
Village Chaukidari Act — Accused rescuing cattle 
attached under such warrant held not guilty under 
S. 186. A.I.R. 1941 Pat. 161 = 21 P.L.T. 716 = 6 B.R. 
914=41 Cr.L. J. 819= 190 Ind. Cas. 98. 

■ Ss. 186, 353 — Warrant, if should be legal. 

Sections 353 and 186 do not presuppose the exis- 
tence of a legal warrant. There is no duty laid upon 
tlie Bill Collectors and other persons executing warrants 
to make independent enquiries regarding the validity 
of the warrant. A.I.R. 1938 Mad. 659=47 L.W. 673 
= 1938 M.W.N. 418=39 Cr.L. J. 879=177 Ind. Cas. 
448. 

• Ss. 186, X47 — Resistance to defective warrant 

under O. ai, R. 22, Civil P. C., if offence. 

If there is no jurisdiction to issue a warrant, resis- 
tance to the execution of such an illegal warrant is no 
offence. But for a mere failure to record rcas^s under 
O. 2 i, R. 22 (2), Civil P. C., for issuing process at 
once without waiting for a notice under O. 21, R. 22 
pl*. (0, the warrant must not be deemed to be without 
jurisdiction and every resistance to such warrant is an 


offence under the Penal Code. A.I.R- 1938 P^l- 37 ““ 
P.L.T. 872 = 2 B.R. 214=37 Cr.L.J. Ind. 

Cas. 450 (1). 

— S. 186. 

Where it appears that no legal warrant was issued 
under O. 38, R. 5, Civil P. C., conviction under 
S. 186, I. P. C., cannot be upheld, although the facts 
proved may otherwise amount to an offence under the 
section. A.I.R. 1933 All. 759=^933 A.L. J. 952=34 
Cr.L.J. tat *=55 A. 985= *46 Ind. Cas. 183. 

S. x86 — Resistance not more than what wos 

justifiable to resist an unlawful proceeding. 

A writ of attachment directed the attaching officer 
to attach the articles belonging to the judgment- 
debtor as identified by the plaintiffs. The attaching 
officer found the goods in the physical possession of 
a stranger A, but on the attaching officer attempting 
to seal up A’s ware-house, he was resisted by A and in 
consequence A was prosecuted under S. 186, and 
convicted on the ground that the possession he tlaimed 
was not bona fide. It appeared that the actual 
physical resistance offered by A was not more than he 
was justified in using in resisting an unlawful 
proceeding: 

Held, that A had committed no offence and that 
consequently the conviction should be set aside. 
A.I.R. 1932 Pat. 279=11 Pat. 49=33 Cr.L.J. 883 = 
13 P.L.T. 689 = 139 Cas. 834. 

S. 186. 

Attachment under invalid writ — Attached property 
claimed by owner judgment-debtor from attaching 
peon’s posiession — Peon delivering possession of pro- 
perty — Judgment-debtor is not guilty under S. 186. 
93 Ind. Cas. 146=5 Pat. 216=7 P.L.T. 30=27 
Cr.L.J. 4 i 8=AI.R. 1926 Pat. 237. 

S. z8G — Illegal warrant. 

Prayer for symbolical posses-sion only — W'arrant 
issued for actual possrsBion — W'arrant is illegal — 
Obstruction by person in possession not bound by 
decree — Ko offence is committed. 

Obstruction to illegal warrant is not unlawful. 85 
litd. Cas. 286 = 26 Cr.L.J. 750 = 21 M.L.VV. 82= A.I.R. 
1925 Mad. 613 = 48 M.L.J. 97. 

S- *86. 

Person is not guilty of offence under S. 186 where 
the warrant was directed by Munuff to a place beyond 
his jurisdiction. 39 C.L J. 35 = A.I.R. 1924 Cal. 501. 

■ S- x86 — Obstruction to public servant— 
Obstruction to execution of invalid warrant — No 
offence. 

Where in execution of a decree for restitution of 
conjugal rights, a warrant was i.ssucd directing the 
executing peon to seize the wife and deliver her to her 
husband, failing which, to bring her under arrest before 
the executing Court, and the peon was resisted and the 
woman was snatched away, Held, that the warrant, 
the execution of which was resiurd. was illegal and 
therefore no offence was committed under S 186. 22 

C.W.N. 8ii^ = i 9 Cr.L.J. 968=47 Ind. Cas 868- 
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S. iS6~Tlmo cxpir«d »»ii 1 Mill. 

\yhcn tb** date ^ixed io a warrant of attachment has 
expired, then the warrant it no longer in force and 
capable of exccuticn, and if any person off r* resUtance 
to «ecution. purporting to be made under the time 
expired warrant then he is not guilty of any offence 
under S. 186: 10 Cal. 18; 37 Cal. loa; 91 Cal. 424 and 
I Pat. L.J. 55O1 Foil. QQ Ind. Cas. 4i3’=2 Luck. 40*3 

4 O.VV.N. 435-28 Cr.L J. i57-=7 A.l.Cr R 56— A.I.R. 
1927 Oudh 91. 

— S. f86*— Attachment sLfter retomable date of 
warrant. 

Where the returnabte date fixed in ihc writ of attach* 
ment was the 2nd April but Uie attachment was sought 
to be made on the 8th of April, the execution of the 
Writ is absoluielv itirgdi and resistance to the attachment 
not being illegal, the conviction tmder S. 186, I.P.C. is 
bad. I Pat. L.T. 654-1920 P.H.Ca «85=.6o Ind.Cas. 

334. 

■ S. 186. 

T^e execution of a writ of attachment after the date 
fixed for its return has expired, is illegal an^ therefore 
resistance to such an execution is not an offence under 

5 f86. 60 Ind Cas. 3^4 = * Pat. L.T. 654=2# 

Cr.Lj. 222 = 1920 P.H.C.C. 285. 

■ S. f 86 —Resistance to exeentloa of worrant— 
Time expired — Warrant. 

Resistance t'* a warrant, which it out of dale and 
Overdue, or to one. which is not endorsed with the 
name of the person executing it or executed bv a 
person not authoriced. is not an offence under S 186 

37 Cal. 122=14 C.W'.N. 28-1=11 Cr.L.J. 128=5 Ind. 
Cas. 409. 

S. 1R6— 'Resistance to the execution of warrant 

noder the Public Oetnaods Recovery Act after 
the date specified Io the warraot — Civil procedure 
Code lAci V of 1908) O. 21, R. 24— Extended date 
not specified in the warrant —Execution by person 
not expressly auchoiisrd — Warrant under 
Chowkidari Act (Vl of 1870, B C.) S. 45*— Dclega> 
tioo of authority Co execute. 

^ warrant issued undrr the Public Demands Recovery 
Act (1 of tS is) vvai made, reiumahlc on »iie 2f>ih July 
and it wai allrged bv the p^’^keculion that the warrant 
was rxt'-nded to the 8th of August. The accused 
resisted 'he exerotion ofihe warrant «m the 2nd Aug'ist 
and wcr<* chai ge<l with an riffrncc tmder S. >86, I.P.C. 
Held, — That under Order 2t, rule 24. of the Civil 
Procedure Code ihc day on or before which ihe warrant 
Was to be executeil sh''uld ha'-e l>een •j>ecifird in the 
warrant. Even asiuniirkg that the warrant had been 
cxictid' d to 8(h August, the warrant on the date of its 
execution, viz , the vnd A«ign»t, was not a good warrant 
iria-suMich a» tlic extended tlate did not appear on the 
w.krrani and th’ rclurc the accused «lid not commit any 
offriicc under K iH6 by olfering resistance to its 
execution on the 2ijd Augiisl Kctisiance to ihe excfU- 
tio-^ of a warrant usued under the Public Driiiandf 
Recovery A< 1, by a j>cr»on on whom the warr.tni on 
ihe lat-c O' i* <loes n-.t confer any authority to execute it 
does fifjt coo,(uu(e art offence under S. 1C6, I.P C. 

'I lie fx-nori against whoiii the wan ant is sought to i>c 
ext cuicd i* eriii'l««l to see the warrant not onlv for Ihe 
i»uii>cr;e of ».>iislyiitv bin.se|f as to the amount but alio 
for the fnirfXiSr of satisfying himself that the person 
who *cck4 to execute ll»c warrant is legally auiborUed 


>86 — 3. Hvsistance to illegAl, etc. 

to do so. VNTserc a warrant issued under S. 45 of the 
Chowkidan Act fyi of 1870. B.G.) was directed fo the 
Naib n azir who made it over 10 one of his suborHinatea 

f resistance to the execution 

01 the warrant by the latter person to whom the warrant 

over did not conititule an oflhnce under 
!• * warrant issued under S. 45 of the 

Chowkidari Act must contain the name of the person 
who is to execute it and only that person who is named 
ui the warrant as charged with execution can lawfully 
execute it. The words of S. 45 of the Chowkidari Act 
are sufficient stringently to override any general power 
of delegation which the hlaib~sazix might have in cases 
of execution of warrants in which his power has not been 
^ecifically limited by statute. 11 Cr. L, J. 128—14 
C.W.N. 282=5 Ind- Cas. 409—37 C. 122. 


4 - Misoallaneona, 

S. 186. 

The Judge cannot refrain’ rom taking action under 
S. 186 because subsequent to the assault the judement- 
debior has taken proceedings under Ben . Agri. Debtors 
Act, with the possible result that the debt in connection 
with which the warrant was issued would become non- 
cxisteot, when oq the point of fact at the time of 
assault, there was no question of any proceedings under 
Agri. Debtors Act, A.I.R. 1042 Cal. 434 — 43 Gr. L.J. 
410=1. L R (t94‘») a Cal. 108 — 198 Ind- Cas, 617. 

— “ — S* 186— Charge ander S- 186 frmmed widely. 

U'here a charge under S. ifl6, had been widely fram* 
ed*— framed against all the six accused and in respect 
of all the six days — and yet it wag impossible to gather 
from the judgments of the lower Courts in respect of 
which of these day s two alone out of the six accused 
were found guilty and where the evidence was not 
specifically considered in respect of any particular dates 
or offieoders regarding any obstruction offered by them 
on any particular day: 

Held, that the conviction under S. t 86 was not 
warranted. A.I.R. IQ41 Pat. 136=7 B. R. 326—42 
Cr.Lj. 251=22 P-L-T. 662=191 Ind. Cas. 177. 

*— 8. x86— Sentence. 

The defiance of the proceises of law is a serious 
offmee, as it hamaera the administiation of justice. 
If allowed to be committed with impunitv, the prestige 
of ihe Court is lost and hence, the scotenre should not 
be lenient A-f.R. 1938 Pat. 548-iq P L T.66^’=5 
B.R. 104 = 40 Cr.Lj. 74—17 Pat 680=178 Ind. Caa. 
487. 

Sa. 166 and 189— Separate conviction and 

eeateoce — Lagollty. 

Separate convictions tinder both sections are bad 
when the accused is found to have refused to follow 
the Court peon when arrested under civil warrant and 
therat<*nrd lo use violence —Whole occurrence falls 
under S 180, penal Code. 8s Ind. Cas, 163 = 25 Cr.L J* 
1237= A.I.R. 1925 pal. 183. 

——8. 486 — Offence— Wrltt^ antbority need not 
be shown. 

A public servant need not artuallv show to tb 
accutrd (he wriiten »uihoriiy under whirh he acts bu^ 
be •hould have it with him ready to be abowu. 3 O.L.J 
112— |t) Cr.L.,J. 641—^5 lad. C^a. 833. 
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■ ■~'S» iST^RefuBiag to sign seorcli Uet. 

Per Varma and Manohar LaU, JJ. (Chaterji, J., 
dUienctag). — The word 'as^utance' m the fir»t part 
S. 187, is ejaadem generis with the various forms of 
assistance specified in the latter half of the section. 
Assisting a search officer by attending and witnessing 
a search has been made ejoadem generic by the Legis* 
lature with the kind of assistance referred to in the 
second part of tbe section. But again it is the refusal 
to attend and witness the search that has been made 
penal and not the signing of the search list. A refusal 
to sign search list by a witness to sca'ch cannot by 
itself be deemf'd to be an offence imder S. 187, I. p. C. 
Ai.R. 1938 Pat. 40t— IP P.L.T, 461= 4 B. R. 773 = 39 
Cr.LJ. 7<,6 *i 7 Pat. 632 = 176 Ind. Cas. 787 (F-B.) 

S. 187— Assistance** — Refusing to sign search 

list— No offence— Cr.P.C-, S. 103 (i). 

Refusing to sign a learcb list though intentionally 
is not an offence under S. 187, the “assistance” referred 
to in the former part of S. i87> is ejasdem generis 
with the various forms of assistance spec.fied in the 
latter half. The “assistance*’ must have s^mc direct 
personal rcUtion to the execution of the duty by the 
public officer. The word “as-'istance” as used in the 
section implies that the party who assists is doing 
something which, in ordinary circumstances, the party 
assisted could do for himself. 06 M. 419 {F. B.) 


"S. 187— Refusal to aid arrest. 

Where a person when arrested by a Police Officer lay 
down on the ground and refused to move, and the 
Police Officer sought for the help of the accused to 
remove him and the accused refused aid: 

Held, that as the person lav down in order to secure 
hiB eventual escape from being taken to the thana and 
the assistance of the accused was consequently demai d- 
ed to prevent his escape, the refusal of the accused to 
offer the aid, made him liable for conviction under 
S. 18^ A.I.R. 1932 All. 5^6=33 Cr. L.J. 736=139 
Ind. Gas. 106. 


S. 187 — Police holding a search to trace 
certaio person— Cr.P.C., S. 42. 

No person refuting to join the police in a search to 
trace out the whereabouts of a perton who might be 
arrested consequently, is criminally chargeable, aq All. 

3 H =»8 A.LJ. 169=2 U P.L R. (All.) 88=58 Ind 
Cas. 673. 


— — S. 187 — Search under S. 101, Cr. p. Code— 
Refusal to asalet — Salt Inspector bolding a search. 

A person was callrd upon by a Salt Inspector to 
assist in a search held under S. 103, Cr.P.C., but refused 
to do so. He was thereupon convicted under S. 187 
I.P C. Held, that the conviction was right- 38 M.F 

27= M L.W. 5 ''=(i 92 o) M.W.N. 110—12 Cr.L. T 
= 54 Ind. Cas. 241. 


S. x88. 


Synopflis. 


1. AppIlcabQify of section 
a. Disobedience of order 

3. Essentials for conviction 

4. Interpretation— “Promulgate** 

5* Proeeculion for offence — Complaint 
public eervant — Need for 
y« tscellaaecua. 



X. Applicability of section. 

. 188— Disobedience of order under S. 36 (4), 
Legal Practidonere* Act. 

Proceedings under the Legal Practitioners* Act are 
quasi-cf iminal procetdings, and S. 188, I. P. Code, 
applies to the disobedience of an order under 4S. 35 
(4), Ltigai Practitioners* Act, excluding a person from 
the precincts of a Court by reason of inclusion of his 
name in the list of touts. I. L. R. (1950) Nag. 449= 

A.I.R. 1950 Nag. 158=4 A.I.Cr.D. 366=51 Cr. JL- J. 
1007 — 1950 NX.J. 215. 

S. x88— Order of iojonction by Civil Court — 

D'sobedience of— Offrnce— Prosecution— Complaint by 
Court— Necessity— Cr P. Code, S. 195 (1). 

S. 1^, I.P. Code, only applies to orders made by 
public funcuonarie# znd for public purposes, and not 
to an order made in a civil suit between party and 
party, such as an order of injunction restraining a party 
from executing a decree. Such an order is not one 
for public purposes, and hence disobedience of such an 
injunction order is not an offence under S. t88, I. P, 
Code, so as to render a complaint by Court necessary 
for proiecuUcn of the person disobeying the order of 
injunction under S. 1Q5 (i). Cr. P. Code. 6 Cal. 445. 

o T ^ 349 = 3 A. I. Cr. D. 333 = 50 

J. 632. 

S. x88 — Order* contemplated by. 

S. 188, I. P. Code, is confined to orders promulaated 
functionaries for public purposes and in the 
public interest. I. L. R. (,94,) All. 792-A.I.R. 1948 

~ — S x88 — Applicability — Order by attacblng 
Court to produce property— Order disobeyed— S. 188 
docs not apply. 

S. 188 is intended to apply to orders passed by (he 
public f^ctionartes in the public interest or to pri*vent 
a breach of the peace or other unlawful disturbance 
and not to orders made in a civil suit between party 
and party for the breach of which a remedy has been 
provided by the Code of Civil Procedure. 

The order issued by the attaching Court to the custo- 
dian to produce the propeity entrusted to him in Court 
on a certain date for sale by auction is in substance an 
order issued by the Court to a person who held the 
property in trwt for that Court, and the disobedience 
oJ »uch an order might delay the sale but cannot be 
deemed to cause any obstruction, annoyance or injury 
or risk of obstruction, annoyance or injury to any 
person lawfully employed or to produce any of the other 
^•ults specified in the section. S. 18O of the Penal 
Code cannot be applied to such a ca.e. 6 Cal. 44ct and 

4 Ind. Cas. 824, Foil. 61 Ind f'w. 337= 04, o C ift 

22 Cr.L.J. 38 i = A.I.R. ,921 Oudh 123. 


- — S. x88— Iojonction l■9oe<l by a Civil Coon 
PromoJgated— Meaolog of- Disobedience. 

The word ‘promulgated* in S. r88 of the I PC 
rffert to orders parsed und^r the Cr P c j 

‘r. 'vZ' 
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~ — S* 188 — Disobedience to injanction to a gaar- 
dian not to marry ward. 

The operation of S. 188 is limited to the promulga- 
tion by public servants of the public orders relali^ 
to safety, health or convenience of the public. 
A gxiardian disobeying an injunction of a Court not to 
marry a ward docs not fall within the section. 17 Bom. 
L.R. 676=16 Gr.L- J- 668 = 30 Ind. Cas. 652. 

— <-S. x88 — Order in civil snita between party 
smd party. 

The disobedience of a prohibitory order issued under 
(0.21, R. 46) S. 268, C.P.C., is not punishable under 
S. 188, as the section does not apply to orders in civil 
suits between pariyand party, it Cr.L.J. 56=4lnd. 
Cas. 814 (U. Bur.). 

3. Disobedience of order. 

(a) Illegal orders 

(b) Orders under $. 144, Cr.P.C. 

(c) Other orders* 

2 (a). Disobedience of order—lUegal orders. 

S. 188. 

Tbe words *to abstain from a certain act* in S. 144, 
Criminal P.C., do not empower Magistrates to make a 
positive order requiring a person to do a particular 
thing. This order, being without jurisdiction, the 
subsequent order summoning the person under S- i88> 
Penal Code, for disobeying the order under S. 144, 
Criminal P.C., is without jurisdiction. (1936) 164 Ind. 
Ca*. 434=61 C.L. J. 579=37 Cr.L.j. 936=39 C.W.N, 
1053 * 

S. x88. 

In proceedings under S. 144, Criminal P. C-, a 
Magistrate is only entitled to make a restrictive order 
preventing tbe opposite party from doing an act, but it 
does not enable him to make a mandatory order direc- 
ting the opposite party to do some act. When such a 
mandatory order is passed, it is beyond the Magistrates 
power, and the opposite party is under no obligation to 
obey it. Consequently, disobedience of such an order is 
not punishable under S. 188, Penal Code. A.I.R. 1933 
Cal. 724 = 34 Cr.L.j, 1192 = 63 Cal. 11=38 C W.N. 115 
= 146 Ind. Cas. 169. 

S. x88 — Proceedings under S. 133 — Legality of 

order if can be raleed In trial. 

A question as to the validity of the final order made 
in proceeding! under S. 133, Ctiminal P. C.. cannot be 
raiied at the trial of the accused for an offence under 
S. 1O8, Penal Code, for disobedience of the order. 
Where in the proceedings no objection has been raised 
that a co'sharer was not made a party, it cannot be 
raised in subsequent proceedings under S. 188, Penal 
Code. A.I.R. 1934 Cal. 242 = 60 Cal. 1336=35 Cr.L,J. 
778= i.i8 Ind. Cas. 808 

S. X&8 — Legality of order. 

The determination of question whether an offence is 
committed in disobeying an order does not depend on 
its legality. 73 Tnd. C»». 801=45 Ail. 526=24 Cr.L.j. 
fi 89 =A.! R- *023 All. 606. 


S. x88 — Order under S. 144, Cr, P.C. — Provision 

for questioning its legality — Prosecution for dis- 
obecUence — Legality — Contesting of. 

yyi order under Cr. P. Code, S. 144 was passed. A 
revision was taken to the High Court. But the High 
Court dismissed the application because the period of 
the order had elapsed and because it was stated when 
the order was passed that its legality could be question- 
ed in a prosecution under S. 188, 1 .P.C., if there should 
be one for disobedience of the order, llicn there was a 
prosecution under Penal Code, S. 188. 

Held, that the legality of the order under Cr.?. Code, 
S. r44, could be gone into. 67 Ind. Cas. 200=34 C.L.J. 
578=A.LR. 1921 Cal. 258. 

S. 188 — Criminal Procedure Code, S* 550 — 

Order by Sub-Inspector of Police on a Station 
Master to detain goods suspected to be stolen — 
Legality of~-Proper procedure to be adopted. 

An order issued by a Police Sub-Inspector to a 
Station Master directing him to detain certain goods 
suspected to be stolen is irregular. The Sub-Inspector 
should in such cases act under S. 550 of the Cr.P. Code 
and seize the suspected goods. 16 O.C. 371= 15 Cr.L.j. 
177=22 Ind. Cas. 753. 

S. x88 — Grantee — Order directed to person 

other than grantee of land — Burma land Revenne 
Act II of 1847. 

An order directing persons other than the grantee of 
the land to take certain order with buildings on the land 
is unwarranted by the Burma Land Revenue Act and 
the rules thereunder, and therefore such persons arc not 
liable under S. 188, Penal Code. 7 Bur. L. T. 25= 
7 L.B.R. 75—15 Cr.L.j. 22=22 Ind. Cas. 166. 

S. x88 — Order under S* 145, Cr. P« Code — Legal 

order— Disobedience. 

Where an order under S. 145, Cr, P. C., is illegal bp 
reason of the Magistrate not complying with the 
provisions thereof, a person disregarding the order cannot 
be punished under S. 188, I. P.C. J6 P.W.R. 1913 (Cr.) 
=92 P.L.R. 1913= 14 Cr.L.j. 63= 18 Ind. Cas. 351. 

S. x8d — Order forbidding entry into Railway 

premises — Summary trial — High Court's power 
to interfere. 

Where there is no order by a public servant lawfully 
empowered to promulgate such order, a conviction 
under S. 188, I. P.C., though obtained at a summary 
trial should be set aside. An order forbidding persons 
to enter railway quarters except for purposes of travel- 
ling, is an illrgal order as the public has a right to go 
to Railway premises for many purposes other than 
irav'clling. 35AH. 136=11 All. L.J. 92= 14 Cr.L.j. 122 
= 18 Ind. Cas. 682. 

Ss. x88 and 430 — Overseer of the P.W.D. em- 
powered to promulgate an order. 

The accused, ryots of a certain village, were con- 
victed by the Dy. Magistrate of offences under Ss. 430 
and 188 for d.-immiug a certain odai and feeding the 
tank against the order of the P. W. D. Overseer. The 
Seslions Judge reversed the conviction under S. 430 but 
confirmed the conviction under S. 188. It was con- 
rended on behalf of the accused, that the 0\-crsccr’s 
order did not come within S. 188, the contention was 
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valid. The order of the Ovfrseer could not operate to 
make an act unlawful which was lawlul before its 
promulgation. (1910) M. W. N. 616=9 M.L.T. 42= 
II Cr.L.J. 621 = 8 Ind. Cas. 302. 

S. 188 — Disobedience of order under S. *44, 

Cr.P.C., prohibiting collection of rent is no offence 
under S. 188, I.P.C., as such order is illegal, fioos) 
9 G.W.N. 392. ® ^ ^ 


’ ' S. iBS-^-Lawfal order — Promulgation. 

An order by a District Magistrate directing that 
certain plots of land are not to be cultivated is not 
^ch ao order that its disobedience is punishable under 
S. 188. (1904) 1 AX. J. 615. Also 1904 A.W.N, 233. 

Nor M order made by a Receiver not to pay rents to 
any other persons. Disobedience of such an order is not 
an offence under S. 188 as it did not cause annoyance 
etc., as required by S. 188. (igoi) 6 G.W.N. 141 = 
29 G. 236. ^ 


a (b). Disobedience of order — Orders under 

S. 144, Cr. P. C. 

_ '^“disobedience of order under S. 144 

Or.P. Godc— Irregularity in method of service— Validitv 
of proceedings. 

^cre the accused had actual knowledge of the 

* 44 > Cr.P. Code, by reason of the fact 
that he acknowledged service of the order on him, the 
tailurc to leave duplicate copy with him does not affect 
the validity of the proceedings under S. 188, I. P. Code. 

I949'^d^677 256=51 Cr.L.J. 59 =A.I.R. 


S. 188— Irregnlarity in promulgation of order 
under S. 144, Criminal P. C. 

Even if there has been irregularity in tbe method of 
promulgation of the order under S. 144, Criminal P.G., 
that in Itself would not make it ultra vires, so as to 
prevent the conviction of any person who, being proved 
to have had knowledge of the order, nevertheless 
disobeyed it. It is not enough in such cases to prove 
that the order has been duly promulgated. There mutt 
alio be positive evidence ihat the accused had 
knowledge of the order which he is charged with 
disobeying. A.I.R. 1940 Pat. 446 = 6 B. K. 425=41 

Cr.L.J, 414^21 P.L.T. 231 187 IikI. Cas. 135. 


S* *88 — Disobedience of order under S. 144* 
Cr.P. Code— Trial for— Propriety of order— Power 
of Court to consider. 

®p®!? *0 the Court trying an accused for 
disobedience of an order under S. 144, Cr. P. Code, to 
decide whether it would have passed .such an ortler in 
the circumstances of the case. It has to take the 
order as a good and valid order unless it is shown 
that the order WM a nullity by reason of the fact that 
the Magistrate had no jurisdiction, or by reason nf 
some o, her similar circurilstancc. The Counts no” to 
iup^imposc its view on the propriety of the ord/^r 
54 G.W.N. 256 = 5. Cr.L.J. 59=A.I.R. 1949 Cal 677 


S. 188. 


Magistrate’s order prohibiting persons from going 
on land under S. ,44. Criminal P.C., i, not d]c|al!l! 
Breach of such order is punishable under S ^188 


S. 188. 

^ Order under S. 144, Criminal P. C., directing peti- 
tioner to cut buadh or show cause against order — 
Magistrate not satished on cause shown — Failure to 
comply with order: 


new, oraer under b. 144, Criminal P.C., was not 
without jurisdiction and offence held committed under 
b. 188 A.I.R. 1937 Cal. 406=41 C. W. N. 897 = 38 
Cr.L.J. 9*5 — 65 C.L.J. 460=1. L.R. (1937) 2 Cal. 475 
= 170 Ind. Cas. 499. 


S. 188. 

Order under S. 144, Criminal P. C., prohibiting 
persons from organising or holding or attending any 
meeting or procession, etc., picketing at toddy shops, 
and also prohibiting public from taking any part in 
such activities — Accused closing his own shop and 
exhorting his neighbours to close their shops: 

Held, no offence committed under S. 188, Penal 
Code. 1932 M.W.N. 1073. 


S- z88— Disobedience long after order. 

Orders passed under S. 144, Cr. P. Code, being in- 
tended to provide for cases where a speedy remedy 
was desirable, do not have more than a temporars- 
operation. Where an order had been passed on 7ih 
February 1873 presumably under the said section 
prohibiting religious processions with music in any 
but certain specified thoroughfares in Bareilly City 
a person could not now be convicted under S. 188* 
of the Penal Code for disobedience of that order 

59 Ind. Cas. 34 = 82 Cr. L. J. a = i8 

A.L-J. 857. 

- — S. 188— Disobedience to order of officer— 
Cr P.C., S. 144— Order temporarily saepeDding 
exercise of private rights, legality of.— See Cr P C., 
S. 144, 5 G.W.N. 329. ’ 


2 (c). Disobedience of order— Other orders. 

Collector under 

S. 3 (2) of the Madras Buildings (Lease and Control 
Acl). See Madras Buildings (Lease and Rent 
C^trol) Act (XV of .946), Ss. 3 (2) and 16. (1950) 

I M.L.J. 20i=A.I.R. 1950 Mad. 599. ^ 

S. 188— Prohibitory order against marriage 
of a minor girl withont Conn’s permission. 

Where the marriage of a minor girl was performed 
with the person having knowledge of prohibitorx- order 
.the breach of the order committed was not merelv 

technical but constituted deliberate defiance of the 

Court. Ibe defiance of the authority of the Court if 
not severely dealt with, is calculated to nullify the 
law which empowers it to take timely and proper 
measures for the welfare and protection of minors 
Both the parurs arc liable to be dealt with for 
defiance of the authority of the Court which is 
an of^ce. A.I-R. 1940 Nag. 203=1940 NL T I'i*? 

Cat; 8';3.'" «° 3 =I.L.R. (* 948 ) ^ 45 = V' W 


-S, 


raised cut and removed bef,re 

P^rLn * 45 , Gr.minal P. c -1 

I P G r^ovmg crop .. not puni.habic under S. .88, 
i.i'.G. A.I.R. 1942 Mad. 275=194, M.W.N. 1030, 
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S. x8S. 

Uimicccsfful party's act of turreptitjous or forcible 
cultivation of land in pofcscs*ion of •ucce*&ful party in 
proceedings under S. 145* Criminal P.C., would amr*uiit 
to an off-'nce punUhaHe under S. i88. Penal Code. 
A.I R, 1939 Pat. 611 = 18 Pat. 544 = 6 B. R. 203 = 41 
Cr.L. J. 191=21 P.L.T. 45=i85lnd. Cas. 529. 

S. 188 — Wbat is offence under — Order under 

Cr.P.C^ S. 145— Resistance to. 

Where a person was not only aware of proceeding 
under S. 145 but has acted in collusion with one parly 
in order to deprive Uic other party of the fruiu of 
their success in S. 145 case; 

Held, that the order under S. 145 was binding on 
such person and any resistance to execution of the 
ord* r will justify convictirn under S. 188. 33 C.WJ'I. 

1002=1930 Cr.C. I5 = A.I.R. 1930 Cal. 63. 

s. xsa. 

Person ordered under S. 147, Criming P. C., not 
to proceed with wall being built — He neither procee- 
ding to build nor deiii<^lishing it— He cannot be 
convicted under S. 188. A.I.R. 193® Nag. 297=1938 
N.L.J. 139=39 Cr.L. J. 584=1. L.R. (1938) Nag. 580 
— 175 lod. Cas. 234. 

S. 188. 

Court ordering Anglo-Indian lady to deliver custody 
of child to its father — Deliberate dirobedicnce of 
ord^r — Lady held guilty of contempt of Court. A.I.R. 
1938 Cal. 38=39 Cr.L. J. 466= 174 Ind. Gas. 785. 


8. i88. 

Court declaring lease by Secretary of State illegal 
and granting injunction — Lessee inducted by Secretary 
of State continuing working on leased property. Hrfd, 
on facts both Secretary of State and us»ec not guilty 
of contempt. A.I.R. 193® P.C. 295=*^*3® O.W.N. 1256 
= 5R.R. 171 = 68 C.L.J. 4Sa = 43 C.W.N. 197= >939 
M.W.N. 18 = 49 L.W. 10=17 Pat. 770 = 4‘ ^5" ^' 
I3r)=(i939) I M. L j. 7'5“4‘ P. L- R- J^ = i93 ® 
A. W. R. 2i 6=*I. L. R. {1939) Kar. P. C. 42 Sup — 19 

P.L.T. 867=178 lod. Cas. 490 (P.C.). 

S. 188. 

Person digging bis mine and allowine debris to 
fall out— Inspector of mines if can prohibit him from 
so doing— Disobedience— Such a person cannot be 
convicted under S. 188, Penal Code. A.I.R. lySS Rang. 
223 = 39 Cr.L.J. 701 = 176 Ind. Gas. t86. 

S. 188. 

Iniunction .against Government not to interfere with 
po5»»»ion — Persons having knowledge of injunction but 
not parties to suit continuing working in quarry with 
pcrniiiMOTi of — Government and lurh 

pcrK)ns, held guiliv of contemjil. A.I.R. >937 Pat. 65 
= 38 R. 24R (2) = i 8 P.L.T. 95“»6 Pat. 159= 166 Ind, 
Cas. 966 (b.B.). 

g, 188 — Order ro^tralnlng party from proceo* 

ding with certain proceeding* in other province. 

Where a party to a suit is served with a prohibitory 
order restraining him from proceeding with certain pro- 
ceedings in other province with respect to the subject- 
mattsr of the suit, the party prohibited is cot justUi^ ip 


dUrbeyiDg the order merely because be is advised o** 
thinks that the order is wrong in law. A.I.R* 1937 Csd* 
6oi = S9 Cr. L. J. 654= 175 Ind. Cas. 872. 

Sa. x88, X4X, 145. 

Leading procession in contravention of order under 
Bombay District Police Act, S. 42— Assembly declared 
unlawful and ordered to disperse— Disobedienre — Case 
held was covered by the latter part of S. 168 read with 
S. 141, the a«sembly was unlawful and conviction under 
S. 141; should be sustained. A.I.R. ip'll Bom. 520=33 
Bom. L.R. h 69“55 Bom. 725=33 Cr. L.J. 64*=t34 
IruL Cas. 1226. 


S. x88. 

Breach of a lawful order issued by the Police Com- 
musioner under S. 62-A (4) of the Culcutta Police Act 
and S. 39* \ of the Suburban Police Act is an offence 
under S. 188, Penal Code, if such disobedience causes or 
tends to cause anno>ance or injury or risk as such, to any 
person lawfully employed or causes or tends to cause 
danger to human life, health or safety or causes or tends 
to cause a riot or affrav. A.I.R. 1931 Oal. 410=35 
C.W.N. 716=32 Cr. L.J. 844=58 Cal. I303-I3« 

Cai. 174. 

- — S. x88 — Order under Bombay City Police Act — 
DUobedieoce of, is offence under section. 

The offence of disobedience of an order duly promul- 
gated by a public servant under certain prescribed 
coodiue'ns is an offence under S. 188, I. P.C. and S. 23 
(3) enlarges ibc ambit of the existing offence under 
S. 188, I. P.C. by including an act prohibited by S. 23 
(3) within it. Though the disobedience of the order of 
the Police Commissioner under S. 23 (3) is an offence 
punishable under S. IS7, yet it would be equally punish- 
able Under S. 188, I.P.C-, if all the condtiioni laid down 
by that section are fulfilled. 19^9 Cr.C. 545=31 Bom. 
L.R. 1 151 —A.I.R. 1929 Bom. 433. 


S. x88— Order to remove obstmctlon — Dlsobo- 
dlenco— Order to show cause against prosecution 
— Petitioner pleading that be has removed obstrnc- 
tion — Order for prosecution Is bsd. 

The petitioner was alleged to have obstructed a road- 
way. Apparently he maintains that at the lime the road- 
way was not public. Proceedings wrre accordingly com- 
menced against the petitioner under Section 133 on the 
25ih of May, 1922. The petitioner, as he had a right to 
do, applied to the Magistrate for a Juiy under section 
134. The Jury was accoidingly appointed and instructed 
to report on a certain daN ; but they did not report on 
the appointed day and on that day the Magistrate with- 
out anv further ado made the conditional order which 
he had previously made absolute, ordering the alleged 
obstruction to be pulled down. Apparently ihc order 
directed the petitioner to pull the obsiuctions down 
by the 5(h of August. For some reason or other he 
did not do so and some days, Liter, the fact that be 
had not done so was brought to the notice of the 
Magistrate who directed him to show cause why he 
should not l>e prosecuted for an offmer against the 
provuions of Section 188 of the Indian Priial Code, 
flowevrr, a little later on, the petitioner came and told 
Ihe Magistrate ih.*!! far had removed the alleged 
obstructions; but neverthclesr, the MagLstr.ite had 
directed that he should s'iti he proiccuied. Held the 
order was illegal and must he set .aside. 73 Ind. Cas. 327 
= 4 P.LT 13 = 1 Pat.LR.Cr. 22=24 Cr. L. J. 5®3“ 
A.IJL 1923 Pat. 131. 
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■ ""'S. 188, Cr.P.C.y Ss. 133 and 137— Verbal order 
to roiDovo obstructiott^^Oisobodiooco* 

A verbal order to remove an obstruction under 
S. 133 of the Cr.P.G. has not the effect of a final order 
under S. 137 of Cr.P.C., and a person disobe>ixig such 
an order is not guilty of an oflJjncc under S. 188 of the 
Penal Code. 16 Cr.L J. 24=26 ind. Caa. 328 (Cal.) 

S. 188. 

Non-compliance with the order passed by the 
Deputy Commusioner under S. 219 of the C. P. Land 

Revenue Act of 1917 is punishable under S. 188, I.P.C. 

64 Ind. Cas. 499=23 Cr.L.J. 19=17 N. L. R. 88= 
A-l.R. 1922 Nag. 209. 

3. Essentials for conviction. 

— 188— ^nviction under— Ukely consequences 

of breach of order — Need for proof. ^ 

I.®?’ conviction 

uulCTi the likely consequence* of the breach of the 

order are proved. If the prosecution leads no e\’idcnce 

to prove this, the gap cannot be filed up by resort to 

C.971, Rehon. I-L R. (ig4^Nag. 

A *T 254^4 A.l.Cr D. 165=1950 N. L. 1 « 

aii=A.I.R. i 95 oNag. 12. i''- 1.. j. 

Cr.P. Codt — When punishable. ” 

It is clear from S. 188, I P. Code, that mere disobc- 
dicncc of an order under S. 144, Cr. P. Code ii not 
punishable under that_^ction. The disobediearc of the 

cause danger to life, health 
or lafrty, or cause or tend to cause obstniction 
annoyance or uyury, or risk of obstruction. 

L 7 - 54 

350—51 59 ~- A. 1 .R. 1949 Cal. 677. 


M 4 » 
nnder 


Cr p of order under S. 

offence ponUhable 

of order passed under S. 144. 
S ^ punishable 

unde- S iflft *T P O establish an offence 

thif fhr U- prosecution ha* to prove 

to tendered to cause dwiger 

.o/aTr. p-.- 

lid! c'’L“'a^«:‘ 4 « 

S. 188— Esseutlale for conviction under S. i88. 

Fora conviction under S. 188, there muit clearly be 

tomcibing more than mere disobedience of the order 
It must alio be ihown that obstruction, anndVance or 
injury, danger to human life, eter, have been ca.iseH r.f 
might ha^ becB" caused. Where ili.rc is a findina fhat 
the disobedience of the order \va» risky to the public 
peace the conviction of the accused under S i^lB ia 
justified. A.I.R 1940 Pat. 146 = 21 Pit om 
C^r.L J. 4.4=6 B. R. 7 a 5 = .e7Sud. Ca. .35 ' 

S. 188. 

It is not necessary for a conviction under «! ,ro 

^af ^ 7 'ac.tr:,^ '7-' 

a 4 35 t-r.L. J. 699=9 Luck. 543«i48Ind. Ca*. 518. 


S 188. 

Where the accused, on being served with a notice 
under S. 144, Criminal P. C., to abstain from construc- 
ting or proceeding with the construction of a certain 
work, disobeyed the order, and was charged under 
S. 188, penal Code, and the Magistrate in convicting 
him condemned such conduct as tending to cause an 
affray: 

Held, that the Magistrate erred in arguing from 
general to the particular, whereas he ought to have 
come to the conclusion from the actual facts of this case 
as to whether or not there wa* a tendency for an affray 
to be caused. A.I.R 1932 Cal. 868=36 C.W.N. 792 = 
33 Cr.L-J. 829 = 139 inti* Gas- 739- 

' “S. 188 — Ingredients of offence. 

Under S. 188, mere disobedience of an order docs not 

offence in itself. There cnui.t be a dis- 
o^di^ce of the order and then it must be shown that 
the disobedience has a certain consequence or tends to 
some result. 

In case of offence under S. 188, there must be 

some definite evidence to justify the Omrt in classifying 

thCTi under one group or another of the cases with 
which that section deals. They cannot be classified in 
the graver category merely upon tlie general considera- 
tion that now-a-days if any person is arrested it may 
lead to a riot or affray. A. 1 . R. 1931 Cal. 122=22 
Cr.L.J. 511=35 C.W.N. 257=53 C.LJ. 461 = 58 Cal. 
971 = 130 led. Cas. 241. 

■ ' S. 188— Evidence and proof. 

S«tion 144 makes provision fora conu'ngency that 
loc^ and tem^rary orders may, at times, be made 
without there being a real danger of breach of the 
j^a« or other reason justifying it. Accordingly, under 
secuon it ^ to be provc-d that the accused 
^ order but that the 

^ involved the 

^of a peace or other danger or trouble. 

■930 on O* i 3 i = A-IJt, 1930 Cal. 13U 

6* i 8 ft~Ea 9 exitiaJ 0 . 

In order to constitute offence under S. 188 it is not 
efficient merely to find that a person was a 

disobeyed a lawful order but it 
fun^r be found that the disolxdience of the cr^ 
of which that person was a member, tended to 
danger to human life, heahli or safety, or causeTm 
tended to cause a not or an affray. MTlnd. Cas 461 = 

® 3 ‘— 29 P. L. R. 647 = 29 Cr. L. T. 8?t=ri 
A.I.Cr. R. i 37=A.I.R, 1929 Lah. 378. 

S, 188. 

WhtT. having ^gard (o tl.e circular issued by the 
accused and h.s adnuss.ons that l.c convened the mcc^h.e 
there IS adequate ground for drasving the infereuer.Tf; 
the accused knew that the di.obcdicLc of "ie Trdcr rf 
the Comtnis.imirr of Police would at least rcs„l7I^ 
confiict wi.h police the disuh, rlicncc of the order ,'nlr 
S. 23 (3) in such a case fulfils all tlie ron^ -• 
necessary to constitute an offence under^ P^nal 

S. 188. 1929 Cr. C. 545*3. Bom. L R. m.TLa I r' 

^9^9 Born* 432. ^ 

- — S. 

di/obf^c„"c‘rw^ lSicl,‘ t^ «f.sc‘“or''^tcnl7‘ ,?*ca^ 
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obstruction, annoyance or injury or risk of obstruction, 
annoyance or injury to any person or any one of the 
things mentioned in Cl. 3, the mcze disobedience of a 
duly promulgated order is not an offence under S. 188. 
log Ind. Cas. 606= 1928 M.W.N. 70 = 29 Cr.LJ. 590 
= ioA.I.Gr.R. 258=1 M. Gr. C. 303A.I.R. 1928 
Mad. 591. 

S. 188. 

Sale of arrack in contravention of an order promulga- 
ted by the Diftrict Collector U not punishable under 
S. 188 in absence of proof of causing or tending to 
cause obstruction, annoyance or injury to any one. 90 
Ind. Cas. 436=22 M.LAV. 98= 192s M.W.N. 396=26 
Cr.L.J. x 556=A.I.R. 1925 Mad. 856 = 48 M.L.J.605. 

S. 188. 

Disobedience of order under S. 144 — Offence only 
when, annoyance, injury or obstruction is caused 
thereby. 67 Ind. Cas. 205=1922 P.H.C.C. 204=3 
P.L.T. 268=23 Cr.L. J. 381 = A.I.R. 1922 Pat, 84. 

S. 188 — Disobedience of order onder S. I44> 

Cr. P. C. 

There can be no prosecution under S. 188, Penal 
Code for disobedience of an order under S. 144, 
Cr. P. C., where no such disturbance as is prohibited 
by the order, is caused. 22 C.W.N. 599 = 19 Cr.L.J. 
739 = 46 Ind. Cas. 515. 

— S. x88 — Order — Plckettxog, prohibition of— 
PobUc place — Promulgatlan of — Disobedience to 
the order. 

A number of young men, including the accused 
were found preventing and patrolling the roads 
near the liquor shops in the Belgaum City some 
phuuting "don’t drink” and using offensive language in 
addition to those words such as “If you drink it will 
be as if you drink the blood of your children.*’ 
The District Magistrate thereupon issued orders under 
b. 144 of the Criminal Procedure Code prohibiting 
these acts; but the persons warned continued to do 
them from the vcrandali of a private house adjoining 
a public place; 

Held, (1) that objectionable language such as 
‘ If you drink, you will be drinking the blood of your 
children’* speaks for itself. No further evidence than 
the words used is required to prove diat it has a 
tendency to cautc annoyance to persons lawfully 
employ^ under S. 18B of the Indian Penal Code. 
(1908J 10 Ikun. L.R. 1047. 

S. 188 — Breach of tho peace, likelihood of, 

necessary to support conviction. 

To support a conviction under S, 188, some evidence 
that the disobedience is likely to cause a breach of 
tire peace is necessary. 4 C.^V^N. 226, Foil. (1904) 
8 C.W.N 781 = 31 G. 990. 

Definite evidence on record necessary. (t905) 32 
C. 793=2 Cr.L.J. 760. 

— — S. idd— Offence under Police Act, i86x, S. 32 
and S. x88, Penal Code — Knowledge of order is a 
necessary ingredient. 

Knowlcdffc of the order is a necessary ingredient of 
thr offences punishable under S. 1H8, Penal Code, and 
S. 32, Police Act. Tlicrc is no foundation fora diitinc- 


Essentlals tor conViiition. 

tioQ between S. x88, Penal Code, and S. 32, Police 
Act, so far as the clement of knowledge as an essential 
ingredient of the offence is concerned. A.I.R. 1937 Mad. 
535 = *937 M.W.N. 172=45 L.W. 400=(i937) i M.L.J. 
473=38 ^.L.J. 620=168 Ind.Cas. 848. 

S. x88 — Requirements of. 

The requirements of S. <88, are satisfied only on 
proof that a person having knowledge of the order and 
being thereby directed to abstain from a certain act has 
disobeyed such direction. It is not enough that he has 
failed to prove that ihc disobedience of the order by 
another person was without his consent. There does not 
lie upon the accused person the burden of proving any 
such thing. A.I.R. 1933 Sind 93=34 Cr. L.J. 362=142 
Ind. Cas. 591. 

$. x88 — Disobedience of notice. 

Without a finding on the pica of the accused, there 
is no legal basis for convicting the accused for dis- 
obedience of the order. 1933 M.W.N. 223. 

S. x88 — Promulgation of order is not sufficient 

— Accused must be proved to have knowledge of 
she order. 

Section 188 requires that it should not merely be 
proved that there was an order which was duly prO' 
mulgated under S. 134, Cr.P. Code, but also that the 
accused person who is going to be convicted under the 
section was aware of it. The promulgation of the order 
is not sufficient to establish this knowledge. 99 Ind.Cas. 
36 = 54 Cal. 152=28 Cr.L j. 4=44 C. L. J. 250=A.I.R. 
1927 Cal. 28. 

— — S. x88. 

It is not sufficient in order to .'iffect a person with 
the knowledge of an order under S. 144 and to render 
iiim liable to conviction under S. 188 to show that the 
order had been duly promulgated. It is necessary to 
prove by positive evidence that he has the knowMge 
that ihc order has been made. 100 Ind. Cas. 830 
=-31 C.W.N. 340=45 C.LJ. 202 = 28Cr. L. J. 350=7 
A.I.Cr.K. 54 o=A.I.R. 1927 Cal. 306. 

S. x88. 

It is the duty of the prosecution in every case under 
S. 188 to prove by positive evidence tliat the accused 
liad knowledge of the order with the disobedience of 
which he is charged. The proof of general notification 
promulgating tltc order docs not satisfy Uic requirements 
of the section. 63 Ind. Cas. 865 = 22 Cr.L.J. 705 
(Lah.). 

4. Interpretation — **Promulgate.** 

S. 168 — '*Pronmlgato'* — Meeting convened 

against order of Police Commissioner — Order 
held duly promulgated under S. 188. 

On iQih July 1920, the Commissioner of Police issued 
ail order, siyluig it a “notihcatioii** under S. 23 (3) 
of Bombay City Police Act prohibiting the President, 
the Secretary, the members ol the managing Committee 
and the members of the Girni Kamgar Union from 
holding, convening, or calling together any assembly 
of mill bands or employers of the textile milb of 
Ikimbay for one week from the dale of the order. The 
notification was duly promulgated in the mill area. On 
1 3th July, 1929, a tirciilar Wits issued purporting to bc 
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iigacd by six persons including the accused inviting the 
strikers to attend the meeting. The meeting was held 
in the evening and in consequence the accused were 
placed before a Magistrate who convicted them under 

I.P.a, S.I43: 

Held, that in issuing the order under S. 23 (3) the 
Commissioner of Police properly exercised his discre- 
tion for the preservation of the public peace and 
safety and that it was lawfully promulgated within the 
meaning of Penal Code, S. 188. 

Held further, that the order in writing was not 
vitiated by the mis-description as a notification. 1929 
Cr. C. 545—31 Bom. L. R. ii5i=A.I.R. 1029 Bom 
433 - 


188 Prosecution for disobedience to order 
promulgated by Government— No sanction neces- 
sary.— See Cr.P.C., S. 195. 24 M. 70. 

6. Miscellaneous. 

S. 188 — Carrying out of State, of goods con- 
trary to Ruler’s order — Recovery of customs 
penalty— Prosecution if dispensed with* 

Where persons carry out of the State goods contrary 
to ordep of the Ruler and customs penalty is recovered 
Irom him at the outpost, that cannot dispense with 
? accused for an offence under 

i). iBh, l.i'. Code, which they have committed by their 
act. 5 i Gr.L.J. 1330=A.I.R. 1950 Kut. 62. 


S. t8d. 


Per W^sh, Ag, C. J,— Prima facie ‘‘promulgate*’ 
seems to indicate, if not a formal document printed or 
written, at any rate some form of publication. The 
view th^ it must be printed or written may be rejected 
85 Ind. Cas. 823=47 All. 205 = 22 A. L. J. 1049 = 26 
Gr.L.J. 599_3 L.R.A. Cr. i=A.I.R. 1925 All. 165. 

5. Prosecution for offence— Complaint by 
public servant — Need for. 


■S. 188. 


A Magistrate, passing an order under S. 144, Criminal 
r. C., cannot take cognisance of an offence under 
b. 188, Penal Code, for disobedience of his own order 

434=61 G.L.J. 579=37 Gr. L. J.' 
936=39 C.W.N. 1053. 

— — S. 188 — Injunction passed under S. id4 
Cr. P. Code, without injury — Disobedience. *** 

A Magistrate who has passed an injunction under 
b. 144, Cr. P. Code, without inquiry, cannot lake 
congnizance of an offence under S. 188. 20 C.W.N. q8i 
— 17 Gr.L.J. 464=36 Ind. Cas. 144. 

“““"S. 188 — Prosecution under— When proper. 

Prosecution under S. 188 should not be sanctioned 
unless all elements necessary for conviction are proved 
57 Ind. Cas. 9*5 = 21 Gr.L.J. 675 {Cal.\ 

~ S. 188 — Disobedience of order under S xaa 
®f Cr. P, Code — Cr, P. Code, Ss. 195 and 487. 

Cognizance of a case under S. 188, I.P.C., cannot 
be taken except m accordance with the S. los Cr P P 
Under S. 487, Cr. P.C., the Magistrate whose order is 
disobeyed is not competent to try the case. 22 C W M 
520=29 CL-J. 382 = 20 Gr.L.J. 557=51 Ind. Ca;. 845: 

— S. 188 — Disobedience of order under S, tAA of 

the Code of Criminal Procedure (Act V i8^)< 

banctiott to prosecute, essentials for grant^g. 

A >^gistrate should not sanction a prosecution 
under S. 188, Penal Code, unless he tliinks iha't all the 

n'"’'".'’ “ “nviction ire 

present. Where the order sanctioning a prosccntlnn 

S- *88, Penal Code, for an alleged disobedience 

' 14 . Cr.P.C., did not show that 
ine diiobcdicnce caused or tended to cause obstruction 

or injury or a no,. .l,c Higher Vc,“i,’ 

H C.VV.N .r,"' " «= 


1^— Prior proceedings under S. aoi, I.P. 
^de— Acqiuttal — Subsequent proceedings for 
offence under S. x88— Bar. ® 

S Yo^V proceeded against under 

S. 291, Penal Code, for flagrant disobedience of an 

order of the Court to discontinue a nuisance and 

acquitted before anything can be done against such a 

person under S. 188, Penal Code, a complaint is 

necessary under S. 195, Cr.P. Code and S. 403 is no 

?930 *23i = A.I.R. 

S. 188— Interference with property under 

Coort’s order— Act also puni- 
shable under Penal Code. p-*** 

been appointed by the Court, 
and an order had been passed giving him possession 
ofthc property and the^ Court had decided that the 

mortgagor-defendant had no right to 

k the cuttmg and taking away of crops on such land 
by such tenants IS contempt of Court. ^ The fact that 
these acts arc punishable under the Penal Code does 
not make the contempt punUhable under tlie Code, and 
consequently, ,t cannot be said that the Higli Court 
has no right to take cognizance of such contempt. 

In initiation of contempt proceedings, in the above 
circumstances, the propc^ procedure is that the plain- 
tiff should apply to the Court to obtain the nroterti^r. 

ofthc Court after the appointment of a ^R^" 

rather than Aat the Receiver should make the applif 
cation himself. A. I.R. 1935 caj. 684 = 27 Cr T I a? 

40 C.W.N. 413=159 IndrCas: 180. ^ 

S’ *6® Refusal to file complaint — Appeal 

■S. x88 — Duty of Crown to abide by law. 

It is the duty of the Crown and of every branch of 
the executive to abide by and obey the law 

i. any difficulty in atccrJning it 
to the Crown to sue. and it is the duty of the executive 
in cases of doubt to ascertain the law*^ in order ^ 

it not to disregard it. A I.R. wPat 
.|8^(.)=.6P.L.T. 95 =. 6 Pat. .59= .66 Ind^ 

“*S. z88— Interpretation. 
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and be legally empowered to order iu commission or 
omission, wiih the conseguence of the dtsobedience 
being punishable under ocction i&8 of the Indian 
Pen^ Code, U quite another. 65 Ind. Cas. 823‘»47 
All. 205 = 32 A.L.J. 1049 = 26 Cr.L j. 599=6 L.R.A.Cr. 
i=A.I.R. 1925 All. 165. 

— — S. *89 — Applicability— **Thrcat of injury^— 
Wliac amounta to. 

S. i8g, I. P. Code, can have no applica'ion to a case 
where there is nothing to show that the accused held 
out any threat of injury to a public servant. To amount 
to a Uueat there must be a declaration of an intention 
to inflict injury, loss or pain to another. In the absence 
of such a declaration amounting 10 a threat, there can 
be no prosecution under S. 189, l.P. Code. 4 A.I.Cr.D. 
799. 

— -S. 1&9 — Mere clureat attered as cahlbicioa of 
bad temper. 

It is of the essence of an ofTbnee under S. 189, Penal 
Code that the threat or injury should have b^n held 
out for the purpose of inducing a public servant to do 
any act or to forbear or delay the doing of an act. A 
mere threat, uttered as an ej^ibition ot bad temper or 
in the course of an altercation, is not necessarily an 
offence under S. 189. A.I.R. 1936 All. 171 =37 Cr.L.J. 
212=1936 A-W.R. 28 = U936> Al J. 195=160 Ind. 
Cas. 17. 


the cattle, be cannot be CMivictcd under S. 169. i93« 

M.W.N. 1271. ® 

’ S« 189 — Esseotials of offenca. 

Two Police constables went at night to the house of 
a dagi who was under surveillance under the Bengal 
Police Regulations and called hjm out from a public 
street. The accused who was a brother of the dagi came 
out with a latbi in bis band and enquired why they 
came. After the facts were explained the accused 
threatened the constables with breaking their heads. 
While this happened the dagi came out and stood by: 

Held, that the accused was guilty of an offbnee under 

S. 189. A.I.R. 1931 Cal. 448=580* 392=32 Cr.L.J. 
1181 = 134 Ind. Cas. 536. 

S. 189 — Elements of offence — Threat of Injury 

to pnblic servant necessary. 

Before an offence under S. 189 can be made out, it 
must be shown ihat there was a threat of injury to a 
public servant for the purpose of inducing him to do 
any act or forbear or delay to do any act connected 
with the exeicise of his public functions. A process- 
server has no right to enter into a bouse without 
obtaining permission of the owner. Merely abusing the 
process-server therefore will not constitute an offence 
under S. 189. I.P.C. 39 Mad. 561 = 28 M U J- 505= 
2 L.W. 463 = 17 M.L.T, 398 = (i 9 * 5 ) M.W.N. 365 = 16 
Cr.L.J. 477=29 Ind. Cas. 109. 


S. 189. 

Def^dant’s written statement containing defamatory 
matter regarding plaintiff's son— Plaintiff applying to 
Court for striking out tbe^e matters— Notice on defen- 
dant, by plaintiff's son, demanding pa>ment of damages 
witliin certain time or else be would imtitute action for 
defamation— Application and notice held no contempt 
of Court. A.I.R. 1940 All. 114=1939 A.L J. 1157— 41 
Cr.L.J. 390= *939 AAV Jl. 887=187 Ind. Ces. 65. 

■ S» 189 — Person addressing threatening notice 
to counsel demanding wl^drawaj of ctirtaln 
allegatfona of fact made faxwsitten s tatem e n t of 
his client. 

A pers^'n addressed a notice to a couniel demanding 
that ccruin allegations in the written statement of his 
client should be withdrawn unconditionally and an 
ay>ology tendered on pain of legal prucercdingi being 
taken against him. Another letter was sent by him or 
some one iutcrcs<ed in him to the client complaining 
against the counsel for his refusal to withdraw tlic alle- 
gatiou described as foolish; 

Held, that In sending the letter containing threats to 
the applicant’s couniel the pervjn made a clear invasion 
of the counsel’i right to represent his d ent's case 
loyally and properly and further inierfeied with the due 
performance of his duty towards his clirni. Tlic address- 
ing of the notice and the letter wa^, therefore, calculated 
to interfere with and to obstruct or divert the course of 
justice. The scridcr w;u», therefore, clearly gudty of 
contempt of Court A. I. R 1940 Nag. 110=19-39 
N.l J. 461*1. L.R. (1940) Nag. 69 = 41 Cr.L j. 709 = 
189 Ind. Cai. 58. 

S. 189. 

Where the accused limply threatened the public 
servant not to go through the door which was not Uie 
proper entrance and did not threaten him not to attach 


S. 189— Injory, what is. 

Injury in S. 189 implies an illegal barm; but the 
mere threat to bring a legal complaint either before a 
Court or before a constable’s superiors is not an injury. 
93 Ind. Gas. 48 = 6 Lab. 558=27 Cr.L J. 400=27 P.LJt. 
87 = A.IJt.. 1926 Lab. 139. 

8. 189 Separate convictions. 

Separate conviction! under both section! arc bad 
when the accused is found to have refused to follow 
the Court peon when arrested under civj warrant and 
threatened to ufe violence — Whole occurrence falls 
under S. 189, Penal Code. 82 Ind, Cas. 165=25 
Cr.L.J. i 237“AJ.R, 1925 Pat. 183. 

- 6. T90 — Injury, wfaat is. 

A threat for the institution of a civil suit for a mere 
declaration of right against a person who is objecting 
to tliat right cannot he said to be an injury within 
S. 190. 92 Ind. Cas. 86^=24 A.L. J. 314=27 Cr.L.J. 
351 = 7 L.R.A.Cr. 5I = A.I.R. 1926 All. 277. 

S. 191. 

See also S. 193 . 

Synopsia. 

1 . Basis for prosecution 
2 Charge 

3 . Contradictory statements 

4 . Declarations and veritied Statements 

5. Essentials of offence 

6. Evidence 

7 . Expediency of prosecution 

8. Retracted statement 

9 . Several false statements 

10 . Time for prosecuting 

11 . MiscellaneouB. 
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^£MAL £t)D£ ( 3 !^V i860) — S. 19X — X. firsts for prosecatlon. 


1. Basis for prosecation. 

S..191 aod Cr. P. Code (V of 1898), S. 360— 
Prosecution for perjury on deposition not read 
over to witness. 

It cannot be said that if a deposition is not read 
over it cannot be found to be faUe. Its falsity or 
otherwise does not depend upon its being read over or 
not. The sole object behind the provision under S. 360, 
Gr.P. Code, requiring the deposition to be read over 
.b only to have an accurate record of the deposition. 
If it b not read over it is only an irregularity. So 
even if a deposition is not read over, if it is false, the 
deponent can be prosecuted for perjury. 1950 A.W.R. 
32‘i=A. I. R. 1950 A. 501 = 51 Cr. L.J. 1346=1050 
A.L.J. 277. 


under S. 80, Evidence Act only if it is taken in 
accordance with law. S. 91 of the Evidence Act 
prevents other evidence being piven, 13 Cr.L.J. 569, 
12 C.W.N. 845, 28 M. 308, 36 Ind. Cas, 055, Foil. 11 
Bur. L.T. 202=18 Cr.L.J. 960 -=42 Ind. Cas. 326. 

Ss. 19X and 193— Deposition not taken In 

accordance with law — Cr.P C., S. 360. 

A conviction for perjury in respect of statements 
made in a deposition not read in the pretence ol' the 
panicB as required by law when the deposition has 
been agreed by party as having been made by him 
is not bad in l:iw< 28 M. 308, diss. from. 7 Ind. Cas. 
414=34 Mad. 141=8 M. L.T. 117=11 C.L.J. 432=20 
M.L, J. 943. 


' Ss. 191 and 193— Memorandam of evidence 

taken under Special Criminal Courts Ordinance 2(lll 
of 1942 nnt read over to witness — Prosecution for 
perjury would not be expedient. 

Where the memorandum of evidence taken down by 
the Special Judge was in no case read over to the 
witness who gave evidence, the protection given by the 
jaw to the witness is lost and it would be judicially 
inexpedient to prosecute the witness for perjury. 
A.I.R. 1946 Nag. 38=1. L.R. (1945) Nag. 788=(ig45) 
N.L.J. 551. 

■ S*. 191 and 193 — Deposition not read over to 

witness^ can’t be basis of prosecution. 

VVherc the provifions of Order 18, Rule 5 of the 
Civil Procedure Code have not been fully complied 
with, e. g., when the deposition of a witness has not 
been read over to him after it is recorded it is not 
permissible to prosecute the witness on his previous 
statement thus informally recorded and to supplement 
such omission by means of extrinsic evidence, 
although every departure from the letter of the Uw 
not offending against the spirit of it, should not 
d- rogaic from ihe evidentiary value of a record of 
C^url. 42 Cal. 240, Foil. 28 Mad. 308, Foil. 8t lud 
Cas. 803=51 Cal. 236=25 Cr.L.J. io27=A.I.R. 1924 
Gal. 705. * 

Sa. 191 and 193. 

For the purpose of a prosecution under S, iqo 
depositions to which the procedure laid down in 
S. 360 has not b-en applied, cannot be properly 
used. S. 360 applies equally to accu,ed as wtTi as 
wiinesscs. 62 Lid. Cas. 581 = 2 P.L.T. 3. 0 = 22 Cr L I 
568=1921 P.H.G.C. i3y«A.I.R. 1921 Pat. 149. * 


Ss. 191 and 193 — Statement In deposition not 

read over to wimt^ss in presence ot accused or 
his pleader — Cr.P.G., S- 360, non-compliance with 
effect of. 

A witness cannot be convicted under S. 193, for 
having made ^aUe statement in his deposition before 
a Criminal Court when the deposition was not read 
over 10 him in the presence ol the accused or his 
pleader in accordance with the provisions of S. 310, 
Cr.P.C. 28 M. sort. Foil. 12 C.W.N. 845. 

Ss. 191 and 193 — Deposition in civil case — 

Perjury conviction for — C. P. C., S, 183, non- 
compliance with — Inadmissibility of deposition— > 
becundaxy evidence. 

A conviction for perjury cannot be sustained 
whore the statement alleged to constitute the perjury 
is contained in a deposition in a civil case not taken 
in accordance widb the provisions of the C. P. C., 
ncitlicr the deposition nor any secondary evidence of 
tlie statement being admissible in evidence in such a 
case. Where the witness was taken aside by the clerk 
and his evidence bas read over to him in a place 
where neither the judge nor the vakils were present; 

Held, that no conviction could be had for perjury 
on any statement contauu-d in a depositiou so lakcu. 
(1904) 28 M. 308=2 Cr.L.J. 756. 

— — Ss. X91 and 193 — Hearsay evidence. 

When tlie evidence is hearsay evidence, a Magistrate 
should not record it. and it uiuler a mistake of law he 
records it, such evidence cannot form die basis of cii- 
initial jnosctuiion. A.I.R. 1936 Lah. 828 = 38 P.L.R. 
16=37 Cr.L.J. 1043=164 Ind. Cas. I057. 


Ss. 19K and x93~Deposition not read^Con. 

victioo bad. 

If the deposition is not read to the witness and 
acknowledged by liim to be correct, it is bad to 
convict him under S. 193. The omission to read is 
more than in egularity. The dcpo-iiioa « the only 
evidence admissible 01 the statemems alleged to have 
been made by a witnehs. (19, 8> M. W. N 2'?o nnf 
toll. 42 Mid. 561= tb M.L.J. 296 = 0 L.W. 310=^0010) 

Cr.L.J.379=5Vnl 


--S.. ,91 and 193-Perjnry-Evldence Ac. Ss. 8 o 

an<i gx — Depottitioa not read over — Sanction 

Deposition not read over to the deponent rann^t 
be used in sanction proceedings as it wilt be 'evident 

i 2 -F. Y. D.- 4 . 


Ss. xgx and 193 — Hearsay evidence. 

Hearsay cvid<-ncc giw-n by vviinosscs cannot be made 
the subji ct of a proseeuiion under S. 193, nor can ihc 
Magistrate be jusiifietl in taking action und<T S. 476, 
Cr.r.C. 7 A.L- J. 618= 1 1 Cr.L.J. 351=6 Ind. Cas. 

390- 


Ss. 191 and 193— Perjury case written com- 
plaint, no basis lo* — But examination 00 oath 
can be basis. 


As a written coinpl.aiiit is not verified nor is it re- 
quired by law to be \etified it cauiv.t by itself be used 
as a lia‘i.s loi ]>n-M-cuti..n for I'cijury. But the exa- 
mination of U.e c« li.j-Liinriiit under .S. 200 being 

taken on oath r.ntl sienid by the toniplainnnt can l>c 
so ujctl thoiigli it d'H-s not b« ;.r any ta riifu atc by the 
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PENAL code (XLV OE ledo)— S. X9X — 


Basis tor prosecntloxi* 



Magistrate that tlic same was read over to the com- 
plainant. T^c evident object of gctiing this substance 
of ihe examination of the complaint signed by him or 
her is to make use of it, in case of need, as against 
the complainant's subsequent deposition as a witness 
for starting against him, if need be, a prosecution for 
perjury on the ground that the two statements contra- 
dict each other. 89 Ind. Cas. 713 = 26 Cr.L.J. 1401 = 
A.I.R. 1926 Nag. 141, 

- ■— Ss. 191 and 193. 

W'hcrc a pardon has been tendered, not during an 
inquiry under the Criminal Procedure Code, and the 
approver makes a statement under the pardon, such 
statement cannot form the basis of an alternative 
charge of an offence punishable under Section 193 of 
the Indian Penal Code, i860. 64 Ind. Cas. 40=46 
Bom. 61 = 23 Bom. L.R. 884=A.I.R. 1922 Bom. 138. 

Sa. 191 and 193 — Statement recorded under 
S. 164. 

Although a statement recorded under S. 164, 
Cr. P. C., is not evidence in a stage of a judicial 
proceeding, it comes within the meaning of the words 
'evidence in any other case’ in S. 193, Pmal Code. 
It can be linked with a statement which is evidence 
in a stage of the judicial proceeding following on the 
mvesligation so that the two can be said to be a series 
of acts on vvhich an alternative charge can be framed 
23®’ P- Co<le of intentionally giving false 
evidence, 60 Ind. Cas. 593~45 Bom. 834=23 Bom. 
L.R. 1=22 Cr.L j, a4i=A.I.R. 1921 Bom. 3 (F.B.) 


\MicAer a statement is taken as a statement or as a 
'confession’ the record can be used only for the 
purpose for which it was taken. A statement cannot 
be used as a ‘confession*, J. as an admission of the 
truth of the facts set out in it. 39 Mad. 977=20 
M.L.T. 2t = i7 Cr.L.J. 195=34 I^d. Cas. 307. 

“ — S«. 191 and i93 — Statement made to police 
officers under S. 16a, Cr. P. C., cannot be made 
the foxmdationof a prosecution under S. 193, T. P. C. 
—See: Cr. P. C., S. 476. 1908 A.W.N. 22=4 A.L. J. 

Oil. • 


Ss. 191 and 193— False evidence — Statement to 

police officer:— See 5 C.W.N. 65=28 C. 348. 


2. Charge. 

Ss. i9», 193, 196, 47*. 

Fact showing offence under Ss. 196. 471, 102. 

Penal Code and its abetment : 

Held, that it is immaterial that no other section 
except S. 193 has therein been cited. 

Also held (Obiter).— That even on a pure and a 
simple complaint of an offence under S- 193, the Court 
could take cognizance and convict the accused of an 
offence under S. 196 or S. 471, if the facts disclosed 

it. A.I.R. 1944 Nag. 192=1944 N.L.J. I74 = I.L.R. 
(• 944 ) Nag- 589=46 Cr.L.J. 80 = 215 Ind. Cas. 265. 


' Ss. 191 and 193— False evidence — Prosecntlon 
in the alternative in respect of statements made 
under S. 164 of the Criminal Procedure Code and 
sabseqoently as a witness in Gonrt. 


A complaint was made to the police charging X, S 
and a third pcfson with having committed an offence 
under S. 420 of the Indian Penal Code. During the 
investigation T was examined on oath by a Magis- 
^ate under the provisions of S. 164 of the Code**©! 
Criminal Proccduie. As the result of the police inves- 
tigation S was placed on hb trial, and T appeared as 
a prosccuiion-witness and made a statement which 
appeared to the Court to be contradictory of his state- 
ment previously made under S. 164. Held, that thpre 
vv.-is no legal objection to the prosecution of T on a 
charec in the alternative under S. 193 of the Inclian 
Penal Code. 22 A. 115, Foil. 1908 A.W.N. 73. S«e 
also 28 B. 533. 


Ss. 191 and iqj — Basis for prosecution— 
Recital in judgment If can taho place of deposi- 
tioo. 

The prosecution must prove conclusively that the 
statement made by the accused was necessarily a false 
statement, before a conviction can be sustained under 
8. tOS* I- C. The recital in a judgment of a state- 
ment mafic by a witness is not the same thing as a 
recrrfl of the deposition of the witness. Nor can such 
recital he .iccept. <1 ;i3 evidence under S. 80 of the 
Evidence Act and it, therefore, c.annot form the basis 
of a prosecution under S. 193, I. R C. 21 Cr.L. 1 
500 = 56 IiHi. Cas. G60 (P.*t.) 


Ss. 191, 193, 467 — Complaint under S, 


Conviction under S. 467 aieo — Legality. 



NVhere the accused against whom a complaint it 
lodged only under S. 193, is covicied also of an offsnee 
under S. 467, the conviction b irregular and made 
without jurisdiction in view of S. 195, Criminal P. C. 
A.LR. 1937 PesU. 67 = 1937 Pcsb. L.J. 67=38 Cr.L.J. 

748=169 Ind. Cas. 44. 


“■“Ss. *_ 9 *» * 93 » 47 * — Production of forged 

receipts in Court to support defence. 

The defendants in a suit handed over a number of 
receipts to their Vakil along with their written state- 
rricnt and these receipts were filed in Court but they 
did notiting further. The receipts were held to be 
forgeries and the Judge filed a complaint for an 
offence against S. 193, 1 . P. C. The defendants were 
found guilty tinder Ss. 193 and 171 • 

Held (i>, (hat it was not open to the Appellate 
Court on finding that the accused were not guilty of 
an offence under S. 193, to convict them for abet- 
ment of an offence under that section on the same 
charge; 

(ii) that it was open to the Sessions Judge to con- 
vict the appellants under $. 471 even though the 
Civil Court had only, referred to S, 193 in its com- 
plaint. 1936 Mad. 280 = 1935 M.W.N. 1346= 

70 M.L.J. 109 = 43 L.W. 226=37 Cr.L.J. 421 = 161 
Ind. Cas. 196. 


“ — Ss. 191 and 193 — Basis for prosecution— Con- 
fession. 

A confcS'iion cannot be piadc the b.ases of a prosrTu- 
lion for perjury. 


Ss. 191 and 193. 

Where prosecution is legally instituted by the Civil 
Court under S. lOi, I. P. C., the Appellate Court 
can undvr S. 423, Criminal P. C., .alter in proper 
cases the finding to S. 193, I. P. C., and convict 
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under it. A.LR. 1936 Nag. 263=38 Cr.L.J. 455= 
I.L.R. (* 937 ) Nag. Joa= 167 lad. Cas. 845. 

Ss. *91 and 1 93 ~ Complaint under Ss. 293 and 

ail, I. P. G.— Provisions of S. 198, Cr. P. Code 
conaplied %\'ith - Magistiate can frame charge 
under S. 500, I. P. G. 

Where the complaint purported to be under Ss. 193 
and 21 If Indian Penal Code, but the Magistrate, 
after hearing the evidence, framed the charge of 
defamation, under S. 500, Indian Penal Code, and 
convicted the accused under that section; 

Held: It is quite suffinent that the complainant 
shall state the true facts in his own language, and it 
is for the Magistrate to apply the law to those facts. 
If, in the opinion of the Magistrate, the offence dis- 
closed fell under S. 500, Penal Code, the Magistrate 
was at liberty to proceed and frame a charge under 
section, provided the complainant satisfied the 
conditions of S. 198 of the Cr. P, Code whatever may 
have been the section of the Penal Code recited in 
the complaint. 23 P. R. (Cr.) 1895, Foil. 95 Ind. Cas. 
305 — 6 Lah. 375=26 P. L, R. 552 = 27 Cr. L. J. 769= 
A.I.R. 1925 Lah. 631. 

“ Sb, 191 and 193 — Charge mast ect out the 
specific answer alleged to be false. 

A charge under S. 193, was as follows; “That you 
intentionally gave false evidence in answer to certain 
of the following questions put to you in the course of 
y )ur evidence before the taid Court.*’ Then followed 
the 50 questions and the answers thereto. Which 
answers were alleged to be false did not appear in the 
charge shert; 

Held, that no accused person reading su^h a charge 
tould say what he was called on to answer. 76 Ind 

Cas. 417=25 Cr.L.J. «77 = 38 C.L.J. i63 = A.I.r; 
1924 Cal. 104. 

Ss, 19X and 193 — Perjury*— Details of chargo 

—Duty to state. 

Thp object of specifying the offence and the occasion 
when the offence is committed is to give not only notice 
to the accused, but also to the trying Court c»f specific 
offences against the accused. In a case under S. 193 
of the I. P. C. for perjury when the prosecution is 
based upon the certain statements being false made by 
the accused, it is essential to set out the exact state- 
hients in detail upon which the prosecution wants to 
proceed. (1918) P.H.C.C. 13=4 Pat. L.W. 44=10 
C'.L.J. 169 = 43 Ind. Cas. 585. 

* Ss. 191 and 193 — Contradictory statements. 

W*herc a charge is made against a person for making 
two conirdictory statements not absolutely irreconcilable 
wlicn the charge does not set forth the contradictory 
statements, and accused is not allowed to adduce evi- 
dence, the trial is irregular and the charge is defective 
and insufficient. If the deposition recorded does not 
appr-ar to be read over to tlie witness in the presence 
of the accused, it is not admissiiile in evidence. (1QI7) 
P.H.C.C. 299=2 Pat. L. W. 176=18 Cr.L.J. 1039=42 
Ind. Gas. 783. 

“ Ss. 191 and 193— False evidence — Charec— 
Specific allegations. 

See Criminal Procedure Code, S.477. 5 C.W'.N. Ci;). 


S6o) — 191 — a; dharg^; i 6 i 
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— — Ss, 191, 193, 467 and 471— 'Separate charges 
when necessary — Separate acts of perjury and 
forgery — Charges to be separate. 

Evc»y item of forgery or perjury must be separately 
charged by independent evidence of user in each docu- 
ment. 14 C.L.J. 652= 13 Cr.L.J. 62= 13 Ind. Cas. 398. 

Ss. 191 and 193^ Separate charges, when 

necessary. 

The making of any number of false statement* in tlic 
same deposition, is one aggregate case of giving false 
evidence. A separate charge need not be drawn in 
respect of every single utterance of the accused which 
is alleged to be false. 36 Cal. 808=9 C.L.J. 690=13 
C.VN'.N. 942 = 10 Cr.L.J. 150=2 Ind. Cas. 697. 

Ss. 191 and 193 — Alternative charge of prejnry. 

Per Aston, J.— A conviction is legal on an alternative 
charge of perjuiy under S. 193, I, P. C. 6 Bom.L»R- 
379=^28 B. 533. 

3. Contradictory statements. 

— — Ss. 191 and 193 and Cr, P, Code (V of 2898), 
S- 476 — Contradictory statements by witnesses — 
Explanation that they were threatened by the police 
at one stage and prisoners at another — No evidence 
of such threat— Should be proceeded against for 
prejury. 

In a capital case where irreconcilable or totally 
contradictory statements arc made by witnesses and the 
only explanation offered is that at one stage they were 
threatened by the prisoners and at another stage by the 
police »nd there is no evidence of such threats, the 
witnesses in such a case sliould proceeded against under 
S. 193, I. P. Code, read with S. 476, Cr. P. Code and 
complaint should be made in order to determine whether 
they are liable to be convicted of the offence of 
perjury. 1948 M.W.N. 85 = 61 L-W. ioo = A.I.R. 1948 
Mad. 471 = 49 Cr.L j. 7i3=(t948) i M.L.J. 116. 

— — Ss. 291 and 293— 'Affidavit read out to person 
and signed by him while drunk — If can be 
prosecuted under S. 193 for giving contrary 
evidence. 

Where an affitlavit prepared for a person and read 
out to him while lie is drunk is signed by him, its 
contents cannot be said to have be«'n properly under- 
stood by him and he cannot, therefore, bo protccuied 
for perjury under S. 193, 1 . P. C., for giving evidence 
coniraiy to the allegations in the affidavit. A.I.R. 1940 
Rang. 148 = 41 Cr.L.J. 687=188 Ind. Cas. 795. 

Ss. X91 and 193 — Evidence. 

An accus<d who was a witness in a criminal cate 
made two conflicting siatcinents on oath, one of which 
was admitlftily false. He was convicted under S. 191, 

I. P. C. The Magistrate framed no charge in the alter- 
native under S. 23G, Criminal P. C. He came to the 
conclusion that one of the statements was false on the 
statements of the accined himself, who, in his opinion 
W.1S a liar. Besides the statement of the accused himself 
there was no other evidence to show as to which of the 
statements was true; 

Held, that in the circumstances of the case the accus- 
ed could not be convicted. A.I.R. 1939 Sind 170 = 

1 . L. R. (1939) Kar. 280--40 Cr. L.J. 707=182 Ind 
Cas. 914, 
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— — Ss. X91 and 193 - Contradictory statements by 
approver. 

In a case where contrad etory statements have been 
made on difTcrenl occasions, sanction 10 piostcute 
cannot be refused unlc^ it is csiabli'hcd that the appro- 
ver made one of ibc two siat<-ments under undue in- 
fluence. A. l.R. 1933 Lain 868 = 35 Cr. L. J. m = i.i6 
Iiid. Cas. 461. 

"■ Ss, i 9 x and 193 — Contradictory statement. 

In c\cry ease of contradictory statements it is not 
desirable to prosecute a witness. A prosecution in 
these circumstances should be undertaken wlicn it 
appears to Ck)urt Uiai it is expedient in the interest of 
justice that a complaint sbould be made under b. 476, 
Cr. P. Code. 33 C.W.N. 66^=1929 Cr. C. v6 = A.I.R. 
1929 Cal. 390. 

■ Ss. 19T and 193 — Two depositions contradictory 
— They must be wholly irreconcilable to prove 
perjury. 

Where two depositio^is of a witness contradict each 
other, in order to establish the charge of perjury it is 
necessary- to prove tliat the two statements are wholly 
irreconcilable. 

There are in which a ]>crson rnighl honestly 

and conscientiously swear to a particular fact from 
the best of his recollection and belief, and from other 
circumstances at a subsctiucnt lime he might be con- 
vinced that he was wrong and Svvcar to the reverse, 
without meaning to swear falsely on either of the two 
occasions. 107 lud. Cas. 100 = 29 **• L. R. 14=29 

Gr.L.J. 212 = 9 A.I.Cr.R. 305 = A.I.R. >928 Lah. 125. 

Ss. 191 and X93 — Contradictory etatomontg. 

No person should be convicted under S. 193, I.P.C., 
unless It be pioved tiiat it is impossible that the 
iiatemcnu of the accuse i made on oath cau be true. 5 
Pat. L.J. 23 = 54 lud. Cas. 633. 

— So. 191 and 193 — Contradictory statements. 

A charge of perjury based on two contradictory 
Statements can be successful only if the statements 
arc iiccesiarily aud irreconcilably coniratliciory of 
each other. (igisJM. W.N. 34=16 Gr.L.J. 14 = 26 
Ind. Cas. 318. 

— — Ss. 191 and 193 — Contradictory statements. 

A s.inciiori to pro^rcutc for pcij'iry »houid not be 
given on ilic b.i'ii: of two cotiira<lictory siatctncnts 
wlicrc the two sialcfncnts arc reconcilable, ."ind every 
possible prc.sunipiion inuil l>c in favour of such 
reconciliation. 7 .'\. 44, loH. 7 S.L.R- 108=15 Cr.Lj. 
488 = 24 Ind. Cas, 57b. 

Sh. 191 and 193 — Contradictory statements — 
Presuiiiptiou. 

Wh'Tc a charge for perjury i» base<l on two c<»n- 
tradiciory Kt ateincnt^, ov<ry pos»ible ])rc.tuni|>iioii in 
f.tvour of their re'^oncijiaiion stioiild be made. 7 S.L.K. 

96=15 Cr.L J. 379 = 23 lud. Cas. 747, 

Sh. 191 iind i9j — Contradictory otatements — 

When a person can be convicted, 

A peismi sl.' uM )i'>i \te coiivictetl under S, 19^ for 
contr.idictor) *tat'.iacnis wLcu the siatcnieiiti .ire not 


absolutely irreconcilable with each other. 5 S.L.IC 129 
= 13 Gr.L.J. 23 = 13 Ind. Cas. 215. 

— —Ss.^ 191 and 193 — Contradictory statements-^ 
If conviction can be on strength of other statements 
than Uic one iti question. 

A conviction under S. 193 in respect of a particular 
staieinent cannot be had merely on the strength of 
other contradictory statements made by the accuicd 
previously. 5 S. L. R. 130=13 Gr.L.J. 28=13 
Cas. 220. 

Ss. 191 and 193 — Contradictory statements^ 

Gist — Irreconcilable. 

The gist of tlie offence under S. 193 is that the 
racajuiig of the word in the two statements taken in 
the mobt ordinary and natural way in the light of 
the coutcsC, must be irreconcilable. An accused cannot 
be convicted of perjury if at the time of making the 
Second staiemcnr, he was not asked to explain his 
first dc^sitiun in the light of tbc second. 8 M.L.T, 
86 = ir Gr.L.J. 353=(i9»o) M. \V. N. 397 = 0108. 
Cas. 409. 

‘Sa. 191 and 193 — Contradictory statements*^ 

Perjury — Coovlctlon for. 

Per Jenklna, C J.— To convict an accused of 
giving false evidence it is necessary to show not only 
that he has made a statement which is false, but 
also that be either knew or believed it to be false 
or did not believe it to be true. In the ease of 
contradictory statements, although the Court may 
believe that on the one or the other occasion the 
prisoner swore that was not true, it is not a 
occctsary consequence that be committed perjury; 
for there are eases in which a person might very hon- 
estly aud conscicQUously swear to a particular fact 
from the best of his rccoliecdon and belief and from 
other circumsiauccs at a subsequent time be convinced 
that he was wrong and swear to the reverse and 
without meauiiig to swear falsely either time. Per 
Cbandavarkar, J.— lu the case of perjury arising out 
of contradictory statements the Court dealing with 
them fehould not convict unless fully satisfied that the 
siaicmi.-nis arc from every point of view irreconcilable, 
and if tbc contradiction consist in two statements 
opposed to each other as to matters of inference or 
opuiion on which a man may take one view at one 
tune and a contrary view at another there can be 
nu petjury unless he has on oaih stated facts on 
whicU nis first statements was based and then denied 
tho.e lacts oil oath on a subsequent occ.'uion. Per 
Aston, J. — la a ease of pcijury what the Court has 
to tonudrr is merely ilic evidence, and any cxplaiia- 
lion die accused may offer and not every possible 
cxpl.ination which ingenuity may imagine alter the 
trial i, over. (1904) 6 Horn. L.R. 379=^8 B. 533. 

— ^ — Ss. 191 anti 193— Contradictory statements In 
one aii -1 th-- s<une depoiiiii>n — Depofition in one trial but 
on diircr«'iit date* — Deposition of each date signed sepa- 
rai'-iy — Legality of conviction — Ahernativc charge^ 
Criniiji.al I'rocedurc Code, S. 236, Ul. (b). 

Per Dhashyam Aiynngar, J.— A witness cannot be 
Convicted utulcr S, 193 of the Penal Code for inten- 
tion.illy making contradictory statmicnis in one and 
the same depo.ition, thouah tbc portions containing 
th^ stalcmrnts .ire deposed to on difftrent dates and 
signed by the witnns Separately, 10 C. 937, opiaioo 
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of NorHa, J., approved. The doctrine ihat a witneM 
can be convicted of perjury simply on the ground 
that one or other of two contradictory statementi 
intentionally made by him must be false without 
proving which of them is fabe as applicable to cases 
where the statements are contained in different deposi- 
tions discussed. The above doctrine cai not be applied 
to cases of contradictory statements contained in the 
same deposition. Per Benson and Moore^ JJ- 
A conMction for intentionally making contradictory 
statements in the same deposition is legal. (1902) 26 

M. 55. 

- — Ss. 191 and X93. 

Where one of the two contradictory statements was 
made by the witness after the accuicd was di-^charged 
from the case: 

Held, that that statement rannot be availed of by 
the accused for applying for prosecution of the witness 
for perjury. 89 Ind. Cag. 713 = 26 Cr.L. J. 1401 =A.r.R. 
1926 Nag, 141. 


~ S. 191 and 193 — Contradictory atatoments — 

One Haff-meni not taken in proper form— Effect of— 
Convii lion — Legality of. 

A conviction cannot be had under S, 103 in respect 
of two C(.ntradirfory statements where one of those 
statements has b^en made by the accused in the 
course of examination as a comrloinani undr-r S. 200 
uf the Code of Criminal Prctcrdure, but do<s not hear 
hu signature in accordance viih the provisions of 
t at section. The record not being marie in accordance 
with the law, cannot be used as evidence of the 
itatemcni made. (1902) 6 G.W.N. 840. 


191 — 3. Oontradictory statements. I06 

4. Declarations and verified statementa. 

Ss. 191 and 193. 

A man who voluntarily and officially wrifies a 
statement, when the law docs not want him to do so 
does not render himself liable to punUliment. 

But a person is under a legal obligation to verify the 
allegations of fact made in the plaint and pleadings. 
If he verifies falsely, he comes under the clutches of 
S. 191 and is liable to be punished under S. 193, for 
giving false evidence. 

A Court of Justice cannot use any declarations as 
e\’idence, unless they are of the nature of declarations 
conirmplated in O- 19, Civil P. C., i. o., in the form of 
affidavits. It is only wlien the Court orde rs any fact to 
be pro\cd by the affidavit of any witness, that it could 
Lc used as evidence, not othej-wise. 

Tlie declarations or verified statements are of two 
kinds: (i) Declarations which a person is hound by law 
to make such as the verification of ]ilt adings unrler the 
Civil P. C., (ii) Declarations wJiiih a f<-Json makes for 
the pun>usc of the ir h<-iog used as rvidejicr sudi as 
affidavits filed under O. 19, Ci' il P. C. Of iluse, ilic 
second kind of declaration alojie can he us-’d as evi- 
dence and can, therefore-, founil a conviciifui c>f the 
offeticc under S. 193, I. P. C. W hen a ]>erson who is 
called upon to produce a document in his fiosso^ston 
under O. iG, R. 6, Civil P. C. submits a xc-rifud state- 
ment that he is not in pos*ession or control of the 
doctimeni, such a sfaf«'m''iit does not come under 
second kind dcscriht cl above. Nor is it of ilie first kuul 
btjt even if it were- it cannot he used as evid<-nce. This 
voluntatily vn-ified siatmient <loes not reii<l<T him 
liable to put.i'hnient. A. 1 . K, 1943 Nag. I7=i9.j.2 
N L.l. 5i47 = 44 Cr.L.J. 313=1. L.R. (1943) Nag. 547 = 
204 Ind. Cas. 605. 


— -Ss. 191 and 193— Contradictory statements— 
rorjury — Conflicting statements. 

Every posdble picsumption should hr made in favour 
of gnofl faith. It is undesirable that the witness ghould 
be afraid to correct mistake* for frar of brine mose- 
oited for perjury. He should be allowed to correct 
innocent mistakes as otherwise the object of cross- 
examination will be frustrated. 

^ It is doubtful whethrr contradictory statement* made 
•n one and the same deposition ran be the ruhject of 
a prosecution for perjury. 9 S.L.R. 202 = 17 Cr T T 
aio = 34 Ind. Cas. 6^,6. 


-Ss. X91 and 193. 

There is no provision of law which requires 1 
a witness should be given an opportunity to exol 
discreparcie* m his evidence. But it is open t 
witness if he wnhes to do to to explain at the t 
when the deposition is read out to him. 00 p \V 
*929 Cr.C. 26=A.I.R. 1929 Cal. 390. 


* 93 — Contradictory statements- 
EsBenci^s of convictioo. 

Under S. 193, I. P. C., an attention of a nenr 
charged with giving fabc evidence should be drl^ 
to his previou* statements so as to enable Mm 1 

irnre ^ wi'h the true state of thing 

C^as. =G7=.8Cr.L.J. 7 , 


S«. 191 and 193— Written etatument in suit — 

False vet ificatton to— Liability. 

Since under O. G. R. 15, C. P. Code (l.rre is nii ex- 
press pio\i5ion of law re quiring i}i< eli feiul.iut to con- 
firm the tnuh of the staien.eni m:ule b\ him in t|ic 

4 

prece«ling clniiM-s of his WMileri sialMiient, if he (lo<-3 
SO knowing that that vt ufir at ion is f.dx-, he is (]<( hired 
bv h-giNl.iture in S. 191 as giving fabe evu!s-itc«- ilien-f)y 
makitig him lialjle under S. 193. 1930 A.L. J. 

A. I R. 1930 All. 490. 

— — S^. 191 aod 193. 

A prr«on presenting a verified petition for stihstinith>n 
ol i>ariirs, coni.-iin'iig a fabs- si.«fini< ni (jf ilie (haih < f a 
(hfeiidaiit cannot l e considend to fall wiiliiu tin- rois- 
clii* f of S. I 93 » ‘t* \'< f i fii a t !on i.s 1*0 1 i « qi 1 }i< <i for a ] ■ci i- 
lion for udistiiuiion of parties. 102 IikI Ci.ts. 2rj-G 
Pat. th.v=« b.L.T. 4T2--=28 (Jr.L.J. 518^ 8 A.l.Ci .R. 
99=A.I.R. 1927P.it. 197. 

Ss. 191 and 193 — Scope of. 

S. l<>l, I. I'. O., \sas fi am<<l in the way in wliiilj it 
stands (Oily with the iuti'ution (if biioging -oioiiS 

of statement* in ph adjugs !>y a ju r.son kooSMiig ilam 
to he uutrur- w ithin S. 103, I. P. C, 43 (J.d. 1001 =20 
C,^V.^. 1192=34 Ind. Cas. 233. 

”■*“ 5 ^. 19* f*rid 193- Pleadings — Falbo vetifiration 
—Intent to defraud. 

The offi-nce under S. 193 of the Co.’e is one against 
public justice and an intcntioii.tl.'y hd.se verification in 
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pleadings is an o^ence under S. 193 whether the accused 

not intend to defraud the judgmcn(*deblor 
Cr- 37, *26 A. 509. 6 A. 626. App. 7 S.L R. as 
«I4 Cr.L.J. 456=20 Ind. Cas. 6i6- 


““ S®. 191 and 193— Land Registration Act (VII 
B. C. os 1876), S. 88— -Application for mutation of 
names — False verification, whether giving false 
evidence. 


The rules under S. 88 of the Bengal Land 

Act ss to verification of slti dppltcBtion 
for Registration have the force of law, and a false 
verification in such an application is giving false 
evidence within the meaning of Ss. 191 and 193. I P.C. 
38 Cal. 368=12 Cr.L.J. 4ii«ii Ind. Cas. 595. 


an affidavit in support of an application for transfer 
under Section 526 and there is no bar to bis being 
prosecuted under Section 193, I.P.C., for making false 
statements. 67 Ind. Cat. 351^3 Lah. 46=23 Cr. L. J. 
399 — 88 P.L.R. i922=A.I.R. 1922 Lab. 1x3. 

“”~Ss. 191 and 193 — False evidence— ‘Affidavit of 
accused person in support of an application for 
transfer — Cr.P.C.» S. 528. 

WTiere, an accused person applies for the transfer of 
the case pending against him to tome other court, 
supporting his application by an affidavit, he cannot, 
or at least ought not to be prosecuted under S. 193 in 
respect of statements made therein. 19 A. 200, Foil, 1906 
A.W.N. 42 = 3 A.L.J. 98=28 A. 331. 


Ss. 191, 193, and 199. 

Pci^n accused before Union Bench moving the Sub- 
Divisional Officer for transfer of the case and swearing 
an affidavit before a Fir^t Class Magistrate as to bis 
appearance before the Union Bench— Affidavit found to 
be falsc—Conviction of person under Ss. 193 and lon 
I. P. C., held bad. A.I.R. 1944 Cal. 283=48 C.W.N. 
409—45 Gr.L.J. 748 = 214 Ind. C^. 229. 

”“Ss. V91, S93, 199— Reckless accusation against 
Magistrate, etc., in affiilavie. 

Where in an affidavit an accused person has made a 
recklest accusation againit the Magistrate as well as ibc 
Government Advocate and the Deputy Superintendent 
of Police, it is expedient in the interests of justice that 
he should be called upon to show cause why he should 
not be prosecuted under S. 193, read with S. 199, I. P.C., 
for affirming a false affidavit. A.I.R. 1937 L.ih. 41 1 = 
I.L.R. (1937) Lah. 1 14=39 P.L.R. 643=38 Cr.L.J.955 
= 170 Ind. Cas. 58C. 

■Ss. 191 and 193. 

A person renders himself liable to prosecution for 
false statements made in an affidavit in support <if an 
application under S. 439, as required bv S. 539*A. 99 
Ind. Cas. 600= 28 Cr.L.J, 168 = 7 A.I.Cr.R. 38o = A.I.R. 
1927 Sind 128. 

~ — Ss. i 9 i and 193 — Affidavits. 

A person making an affidavit containing a false state- 
ment made in support f.f an ;ij>pHcation for transfer of 
a case is guilty under S. 191. 99 Ind. Cas. 341 — 28 

Cr.L.J. 133= A.I.R. 1927 Sind 113. 


■ Ss. 191 and 193 — Affidavits. 

Affidavits arc not evidence and cannot be the subject 
of a charge under S. 193 and no sanction for the 
persons swearing the affidaviis ean be granted. 5 S.L.R. 
102=12 Cr. L.J. 563=12 Ind. Cas. 651. 

Ss. 191 and 193 — Petition contalitlng false 

statements — Pica that signature was affixed to a blank 
paper. 

Signing and veryfying a petition containing false state- 
ments is an offence punishable under S. 193, 1 .P.C., and 
it makes no difference that at the time ^vhfn tlic signa* 
ture and verification were appended the petition was 
blank. (1904) 6 Bom. L.R. 886. 


5. Essentials of offence. 

S. 191 — Offence under — Fasle evidence on 

mailer not material to enquiiy. 

It is only S. 192, I. P. Code, which requires that the 
fabricated false evidence shruld affect a point material 
to ihc result of the proceeding in whicti it appears. 
This provision is omiUcd m S. 191, I P. Code, which 
defines the offence of giving faUc evidence and nowhere 
lay down the above rcalriciivc proviso. If the state- 
ment made is designedly false the accused is liable ir- 
respective of the fact whether the statement had a mate- 
rial beating or not upon the matter under enquiry 
Ix^forc the Court. The materiality or immateriality can 
h.-ive a bearing upon the senicncr to be passed. LL-R. 
(1949^ Nag. 355=3 A.I Cr D. 3P9 — 50 Cr. L. J. 842 = 
A.I.R. 19.^9 Nag. 303= 1949 N.L.'J 90. 


Ss. 191 and 193— Transfer petiiion— False 

statement In. 

An application for ir.-in^fi r is not a part of the de- 
fence of an accused person and stau-menis matle by 
an .aecused in an arri<]avil in supp«irt of an application 
for tr.irisfcr <h, not enjoy the immunity conferred by 
S. 342 of ihc Cr. P. Code, upon answers to qursiions 
put to the accused by the Court trying the case. A. I R 
1922 I.ah. 113, Foil. 89 In<l. Cu. 457=26 Cr.L J. 1369 
= A.I.R. 1926 Lah. 12. 

•"••“Ss. X91 and 193 — Transfer petition In Crxxninml 

•catement |o. 

Die provision in Scciion 342 (4) that no oath shall 
be .-ulminbu red to the accused has reference only to 
the bfan rnciit made hy him in answer to qiieuions put 
liy tlie Court in accord.tncc with .Sub-sectioii (ij of 
Umi scciion. It does not preclude him from making 


— .~Ss. 19X and 193— Element of materiality of 
cviden<c is m.iterial not for conviction but for 
determining expediency of prosecution. 


Tlic element of m.itertality of rvitlence to the trial of a 
case dors no! ente r into ihe deHnilion of the offence of 
I>rfjury under S. 191, Penal Code, and a person is liable 
to be Convicted of the offence even if his statement is not 
material. But that becomes a material consideration for 
deciding whether or not a pro'ecuti*'ii for perjury should 
be launched. A.I.R. 1946 Nag. 38 (4O = I.L.R. (1945) 
Nag. 788={i9.i5) N. L- J. 551. 


S. 191. 

So far as the language of S. 191 goes, it is not itrirtly 
pecessary that Uic statement should be material to the 
inquiry, so lonK .as it w.as made by a person who was 
bound tiy oath to state ihc truth. A.I.R. 1933 AH. 318 
= 3-1 Gr. L.J. 000=144 Ind. Cas. 194. 
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— — S. 191. 

If the statement made is designedly false the accused 
is liable irrespective of the fact whether the statement 
had a material bearing or not upon the matter under 
enquiry before the Court. The materiality or immate* 
riality can have a bearing upon the sentence to be 
passed. 120 Ind. Cas. 122 = 30 Cr. L.J. 1154=1930 
A.L.J. 251 = 1929 Cr.C. 664=A.I,R. 1929 All. 936. 

S- 191— Perjury — Materiality of evidence— 

English law. 

The law of England requires that a false statement 
in order to support a charge should be material to 
the question in dispute, but this qualification is not 
imposed by the Penal Code. (1904) 6 Bom. L. R. 324 
=28 B. 479. 

■ ~ S. 191 — Materiality of statement — Statement 
which Ought not to have influenced the Judge. 

The fact that a statement should not have influenced 
the judge’s decision does not ipso facto make it 
immaterial. (1904) A.W.N. 52=26 A. 371. 


— Ss. X91 and 193. 

In order to sustain the conviction the statement 
must be intentionally false. (1934) 36 P.L.R. 527. 

— “Ss. x 9 i and 193 — Intention. 

The^ intention of the accused is an essential 
ingredient in the c >n»titulion of the offence of perjury. 
The question of intention goes to the root of the 
matter and when the accused has proved that he did 
not intentionally make any false statement, he is 
entitled to an acquittal on the charge. A.T.R. 1934 
Oudh 65 = 35 Cr.L.J. 390=11 O.W'.N. 87=147 

Ind. Cas. 395. 

S. x9z~>E6aential8. 

In order to sustain an indictment for perjury the 
prosecution must establuh, inter alia, »wo things; 
(1) that the statement was false; and (2) that it was 
known or believed to be false or not believed to be 
true. In other words, the statement must be inten- 
tionally false. 107 Tnd Cas. 100=29 P.T..R. 14=29 

Cr.L.J. 212=9 A.I.Cr.R. 5o5=A.I.R. 1928 Lah. 125. 


“““S. 19X— False evidence — Perjury not neces- 
sarily on a point material to the case. 

Semble; — To constitute the offence defined by 
S. igi it is not necessary that the false evidence should 
be concerning a question material to the decision of 
the case in which it is given; it is sufficient if the false 
evidence is intentionally given, that is to say, if the 
person making that statement makes it advisedly know- 
ing it to be fal?e, and with the intention of deceiving 
the court and of leading it to be supposed that 
that which he stales is true. But if the false evidence 
docs not bear directly on a material Upiic in the case, 
relative to or incidental to trivial matter.s only 
that would be a matter to be taken into consideration 
m fixing the sentence. (1904) A. W. N. 115 = 26 A 
509=1 A.L.J.236. 


— Ss. Z9z *od x93^Per5ury. 

For a conviction under S. 192, it is a material 
clement that the false evidence sho»ild be given so as 
to caute the person who in such proceedings is to form 
opinion on evidence to rnferiam an erroneous 
opinion touching any point mai«Tial to the result of 
such proceedings. 1903 A.W.N. 60. 


~ S- *9* —Falsity of contents of affidavit sworn 

to and certified on “personal knowledge and belief” 
"“•Ifan offence under S. 191. 


Unless it is proved that a person who has Sworn to 
an affidavit and rerlififd generally on “personal 
knowledge and belief’* has deliberately made the statc- 
nients which are false to fiis knowledge no offence is 
committed under S. 191, I. P. Code. ' i.L.R. (,047) 
All , 65 = 228 Ind. Cas. 169=19.16 A.I..J. 490 = 48 

Cr.L.J. io 6 = A.I R. 194*1 All. 235= 19.16 A.L.W. 485 = 
*941 A.W.R (H.C.) 548=19.46 A. Cr.C. 141. 


Ss. 191 and 193— Rash and credulous state- 
snents. 

A person cannot be punished for perjury or 
abetment thereof for being merely rash and credulous 

by him to be true. A.I.R. ,944 Smd 

nl.CM ,82 '33=^6 Cr.L.J. 223 = 217 


— — Ss. X91 and 193, 

There can be no offence if a statement though faUc 
was made without an intention to make it, and it is 
only the intentional making rf a false statement 
that tlir law condemns and piiniKhes. 89 Ind. Cas. 
713 = 26 Cr.L. J. 140 i=A.I.R. 1926 Nag. 141. 

Ss. zgx and 193 — Statement capable of reaso- 
nable construction— No perjury. 

The intention to commit perjury must be clearly 
present before a person chargetf with tliat offence can 
properly be convicted of it and a statement cai>ahle of 
being construed in any reasonable way in sucli com- 
mitting that it doc-s not slmw a clear intention of 
committing perjury or a d' liberale aiunipt to make a 
fals<r sfaii-ment, dcrs not per se contain the elements 
of the offence, 72 Tnd. Cas 8P7=i Pat. I..R. Cr. 17 = 
24 Cr.L.J. 471= A.I.R. 1924 Pat. 381. 

Ss. X91 and 193. 

To suppotf a conviction under S. 103, there must be 
absolute certainty about tlie falsity of the statement and 
the accused's lack of full faith in Ids own words. 72 Ind. 
Cas. 161 - 4 P.LT. 683=1 Pai.L.R. Cr. 142 = 24 Cr.L.J. 
32i=A.I.R. 1924 Pat. 276. 

Ss. 191 and 193 — Suppression of circum- 
stances. 

In the case <*f pi-rjury the statement must he literally 
false. Merc suppression of tireiini'lances Nslicii fart 
slated 15 true is no p«Tjury. 9 S L R. 170=17 Cr.L-J- 
96 = 32 Ind. Cas. C88. 

■ Ss. 191 and 193 — Perjury — Charge — EBsentiale, 

See; 13 G.W.N. 685=19 M.L J. 324 (P.C.). 

Ss. 191 and 193 — Essentials for conviction. 

The gist of (he <»ffenre under S. 10'^, is that (lie 
two statements, r>f whirli one l* all* ge-d 10 he fahe 
must be irrcconrilahh*. (1910) 8MI..T 86=11 Cil. 

L J- 353=i9>i> M.W.N. 397-6 Ind. Cas. 409. 

S«e also 28 B. 533. 
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Sb* igj and ig-^—For offcnc* of parjaty to 

be complcfe d<"ponent must leave Court un<!er lie 
with which he begins by deceiving it. 

The gist of an offence of perjury is the fact that it 
amounts to an attempt to midcad and deceive the 
Court. For the offence to be complete the rhponent 
must leave the C<iurt under lUc lie with wlii- h he 
began by deceiving il. 

Where a ^ilness m.ikes a statement in his examina- 
tion-in-rhief rontradiclorv to his previous deposition 
but in his cross-examination goes hack to his previous 
postition, the whole evidence must be read together 
and no offrnre of perjur>’ Is ronmitted. A.I.R. 1927 
Nag. 189. Affirmed. 117 Iiid. Cas. 2 iot«<^ 0 Cr.L j. 
724*: 1929 Cr.C. 4j6=A.I.R. 1929 Nag. 279. 

S. 191 — “Legally bound", 

F.ahe ev'clrnce to he punishalde must have been 
given in a procuding in which the a»cnsrd was boxind 
bv law to the truth. f*5 Iiid. Cas. 43J — 23 

Cr.L.J. 82=6P.\V.R. 1922 Cr. “A.I.R, 19^2 L^t. 133. 

6. Evidence. 

(a) Admissibility 

(b) Proof of oath 

(c) Proof of offence. 

6 (a). Evidence — Admissibility. 

■ Ss. X91 and 193, 

A person wa* charge<l of having given fals? evidence ' 
in a will case. 

Held; that the jurigment in the will case aiul the 
d»-po 5 itions of otlMT wttnessfs in the will case arc not 
admissible again»t the accired in the perjury tn.se, 
the defrosiiions would be r<Ie\ani oidy to corroJ>oratc 
fl»e siaiemriits of the same witnesses at their trial. 

yf) Ind. Cas. 417 = 25 CrL j. I77“38 C.L-J- iC3 = 
A.I.R. 1924 Cal. lo.j. 

S^J. T9t and 193— Evidence Act, S. 91 — C. P. 

Code, o xvm. R. 5. 

S. ni c*f iltc F.\'i<lenr<? Act bars tbe adnd.sdoii <»r the 
iec<>iid ry i\id«rife in I'rroijip a witiiessc’s st.itemciit 
wlu’ir* it w;»s not rr.id over to him aceonimg to 
n-fjiiin iiUMils erf tbe Unit- 5 of (hr orrler Xv'I|I of the 
C.i' C. I L-di. 'hGj= 5 5C Ind. Ca.«. 830 = 21 Cr.L. . 1 . 830. 

Ss 191 and 193 — Perjury Deposition not read 

over— Cr. P. Code. S. 3O0 — Evidence A« t, S. 80. 

.\ d'posiiiofi shmild not have b<<-n ireatctl at a 
nulli'v on .1 iri.tl f..r perjury ni<*r«ly betau.e t-f ibe 
iri ' ilarit > iti not K -nJing <jver to ibe de}>(iii<'iii in 
tl<c* e <,f the a< « to« d or bispl< ad< r, if c<inld be 

pr'iV'<l bv rulier evid' in e, e.R , by i vidcfKc ibat ibe 
\sl >r« s adnutied it |<> |,r terr«ct wb»-ii it was read 
»i\«r to bim anil the evidr ti< e of the Judge or 
M,);pstrati: wjio r* co/dni il. S. lJu of the Eviiiuice Act 

« ontv'tnI>late» ili.il the rlr-prisilioii whirh il i.S proposed 
o me a' evidetne rb'iuld Imvc all the guar.anlee of 
nxiilmitii ity wbob 'be l.iw prescribes, one <>f ibem 
1 m itjg ib.it ibe M.igi'tr.itc 'li.ill have sigmal it onlv ali< r 
Il has l»e« 0 trail o\( r to tbe v\itiu».s in the prrjeure 
of i],e accusi-d . r bis ]>leailrr, in oriler that (he uitoiss 
and tbe a<-( used h.ivr .in opporiiiiili\' <,r poitjiitig 

111* tiiiwakis. 12 bur I. T iG7=2o Cr L. 1 . 500=10 
J..lJ,k. iG=-.5i Ind. Cos. GGG. 


“ — Ss. 191 and 193 — Depositio n ' Not noted to bnvs 
been read over to accused— EfTect—Presumption-- 
Evidence Act, S. 80. 

A person may be convicted of the ofr<*nec of having 
given false evidence before a Civil Court thoueh the 
Court had made no note in writing to the effet that 
the rvidrnre hat l>ecn read out to the deponent. In 
the absence of evidence that the deposition* was not 
read out, the Magi;»traic ought to assume that the 
Judge of the Civil Court rompUed with the provisions 
cif O. 18, R. 5 of the C. P. Code. 28 P.R.Cr. iqi 8“ 
39 P.W R. Cr 1918=16 P.L.R. 1919= 19 Cr.L.J. 972 
= 47 ltd. Cas. 872. 

Ss. 191 and 193— Irregularity in taking down 

deposition— Effect of C. P. Code, O. 18, R. 5, 

Where a deposition is read out by a clerk to the 
witness in an adjoininc hall from where the Judge was 
vi»i!>lc though at a distance from him, the deposition 
is ndmik^sihlr in evidence in a pros-cution under S. 193, 
LP C. 28 M 303, not Foil. Irregularity in regarding a 
deposition gucs to its weight not to its admissibility. 
(1918) M. \V. N. 230 = 7 L*W. 435 “t 9 Cr.L.J. 603= 
24 M.L.T. 242=45 Ind. Cas. 507. 

— — So. T91 and 193— Statements to be read ont. 

For the conviction of a person under S. 103 for 
making declarations on oath, which may be b<‘forr or 
after issues in a civil suit, such statements when 
recorded are to be read out to be deponent as required 
by law. I? P.R. 1017 Cr =15 P.W.R. 1917 Cr.=:)8 
Cr.L.J. 6 o 7“39 Ind. Cas. 847. 

I9I and 193 — Evidence— Previous depo- 
sition. 

Tn a trial for giv'ng faUe evidence, the record 
of a previous deposition giveti hy the accused is 
rdfvent anti necessary evid» nee. Such record is 
not inadmissit'le ut'di-r S. 145 of the Kvidence Act, 
which has no .application to tite case, nor because 
the actual v< rt.acular words were not taken down. 
In an nppeal by the local Government under 
S. 417 , Criminal Procedure Code, the High Court 
is a Court of appeal on matters of fact as well as 
law, and must d'*cidt questions of fact fiom the 
whole of tlic evidence on record. ( 1908 ) 9 C.L J. 
378=10 Cr.L.J. 499 = 4 Ind. Cas. 124 . 

— — Ss. tgl and I93 — False statement in a depo- 
sition— Deposition not in form— Proof by extra- 
neous evidence. 

Where a Person is accused of a false statement 
in a deposition and the deposition cannot be put in 
as It was not in the form required by law. Quaere : 
— Whether it can he proved by extraneous evidence. 

( 1902 ; 6 C.W.N. 840 . 

6 (b). Evidence- Proof of oath. 

Ss. 191 and 193 . 

The law requires the Magistrate to examine 
witness on affitraation or oath, and under 111. (e) 
to S. 1 > 4 , Evidence Act, tliere is a presumption 
that the proper procedure was followed If may, 
therefore, be presumed that the Statement of a 
witness was made on affirmation. Even if it was 
made on airnination, S. 14 , Oaths Act requirr'S 
the witness to state the truth when giving 
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evidence, and being so required be commits tlie 
offence defined in S« 1^1 if be makes a siatemet t 
that he knew to be false- 1939 Nag- L. Jour. 396. 

— — Ss. 191 and 193 — Proof of oath. 

In perjury cases, the administration of oath to 
the accused should be proved by the prosecution 

like anv other fact. 20 Cr.L.J. 370 = 50 Ind. Cas. 
978 (All.). 

Ss. 191 and 193 — Proof of oath— Perjury — 

Evidence of — Evidence Act. S. 91. 

The only evidence in a case under S. 19.^, I.P.C., 
regarding the statement made by witnesses inclu- 
ding the fact of their having been taken an oath, is 
the record of deposition prepared by the Magis- 
trate. That record only is adm'ssibh' u'^der S-91 
of the Indian F.viderce Art read with S. 80 of that 
Act. (1918) P H.C.C. 13 = d Pat. L.W. 41 = 19 
Cr.L.J. 169 = 43 Ind. Cas. 585. 


6 (c). Evidence — Proof of offence. 

Ss. 191 and 193 — Circumstantial evidence. 

Circumstantial evidence would b^ sufficient to 
convict a person under S 193 A, I P. 10^4 Sind 
155 = I.L.R. (1944) Kar. 133 = 46 Cr.L T. 223 = 217 
Ind. Cas. 182. 

Ss. 191 and IgS — One man’s oath. 

A conviction for perjur’yean be sustained on the 
strength of one man’s o'^th against another onlv 
when it is impossible to conceive of himt«llirga 
lie or the person’s word is so strongly corroborated 
that no reasonable Judge could do otherwise than 
believe him. 19i2 N.L J. 327. 

— Ss. I 9 I and 193 — Testimony of single 
witness, whether sufficient. 

The rule of the English Common Law that the 
testimony of a single witness is not sufficient to 
sustain an indictment fo^ perjury is not a safe 
guide for the Indian Couits winch are hnur^l by 
the statute law of India. A. I. R. 1931 AM 362 = 
32 Cr.L.J. 7oO = 53 A. 598 = 131 1ml. Cas. 594. 


II4 

and also had his own opinion after comparing the 
handwriting of the promissory note with various 
other handwritings, that the writing was not of the 
accused : 

Held, that a conviction under S. 193 based on 
these matirials Is bad. The propoS'tion that a 
Judge should not ixrpan his personal knowledge 
irito his judgments and that if he wishes to r< ly on 
facts within bis krowledpe, he must go to the 
witness box and depose to tl tm on oath is no douht 
correct in the main, but it docs not apply to fact.** 
of which a Judge is permitted to take judicial 
notice and nowhere in the Indian rvidcrce Act is 
it laid down that a Judge must not look at exhibits 
produced in Court rr partly base his judgment on 
them. 11 VV.R.Cr. 25, Foil. 

No man can be convicted of giving false evi- 
dence exf< pt on proof of farts which, if accrpitd 
as true, shew not mcrily Hat it is incredible , tut 
that it is imposs’ble that the statements of ib.e 
party accused made on oath can be true. If the 
inference from the facts proved, falls short of 
this, there is nothing on which a conviction can 
stand| because assuming all that is proved to be 
true, It is still possible tl at ro < rime was corrmitf- 
ed 76 Ind. Cas. 425= 1 Rang. 290 = 25 Cr.L.J. 185 
= A.T.R. 1024 Rar.g. 17. 

Ss. tgl and I 93 — Statements by accused 

should be proved to be impossible and not 
merely incredible. 

In the case of an offence under S. 193, it must be 
shown that it was impossille that the statt ments 
made by th.e accused could be tiuc. It is not 
sufficient to show that the statem«i'ts were in- 
credible. A.IR. 1942 N?g 80=l9-i? N.T .J 257 = 
43 Cr.L.J. 649 = 1. L R. (1942) Nag. 695 = 201 Ir.d. 
Cas. 170. 

Ss. 191 and IgS, 

Jn a prosecution under S. 193, it is incumbent on 
♦he prosecution to sliow first tliat the statemf nt 
made by the accused was false .'Td secordl>, that 
the) knew it or believed it to be false or did not 
bdirve it to he true at the timelluv marie ihe 
staiemrnr. A.I.R. 1938 r.at. 145 = 4 B.R. 327 = 39 
Cr.L.J. 358=173 Ind. Cas. 738. 


— Ss. 191 and IgS— Inspector not sending a 
person for trial -S aiement by eye-witness in- 
criminating him— Whether amounts to perjury. 

From the mere fact that an investigating Sub- 
Inspector or possibly some unknown superior ot 
his has chosen not to send up a person for trial, it 
cannot be said that anv eyc-wuncss wlio makes some 
statemerit about such a person that directly or rn- 
directly incriminates him, lias committe<l pt-rjurv, 
A.I.R. 1936 Pesh. 106 = 37 Cr.L.J. 619=162 Ind. 
Cas. 300. 

Ss. 191 and 193— Perjury trial— Opinion of 

handwriting expert and judge’s opinion— Con- 
viction bad. 


— — Ss. 191, 193, I 99 — Duty of prosecution. 

In prosecutions under Ss. 1^3 or 199, it is 
sufficient for the prosecution to show that the 
8*at< ment is false and thus ihrowthe burdtnof 
proof on the accused to establish good faifli as a 
defence, but the prosecution mu-^t si'ow affirma- 
lively the knowledge of the accus< d that the evi- 
dence given or declaration made was false or his 
belief in its being false or absence of a belief in its 
truth. 

The real question in such cases is of the state of 
mind of tlie accused at the time of filing the decla- 
ration- A.T R. 1934 Pat. 133 = 34 Cr.L.!. 917=144 
Ind. Cas. 101 1. 


Where in a trial for perjury in respect of a pro- 
missory note winch the accused said on oath was in 
his handwriting, the Magistrate admitted in evi- 
dence the opinion of a handwriting expert against 
th? accu»»-.l without his being examined on oath 


Ss. 191 and 193. 


From the fact that a person is guilty of culpable 
Cowardice it is not safe to infer that he is not ordy 
a coward but also a perjurer. A I.R. 1934 Sind 6 = 
35 Cr.L.J. 736*=»148 Ind. Cas. 672 . 
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— Ss. I 9 I and 193^FaIse statement— luten- 
lion — Presumption. 

Where accused’s statement is proved to be false, 
it can be presumed that he “intentionally” gave 
false evidence*— Accused in execution Court mak- 
ing statement that decree against him was adjusted 
on certain dates — Dates material factor for trial 
of case— In trial Court accused never suggesting 
that he gave those dates on mistaken belief— Held, 
statement was false and accused did not belie ve it 
to be true while making it. 22 O C. 236, Foil- 116 
Ind. Cas. 643 = 30 Cr.L J. 655 = 1929 Cr. C- 83 = 13 
A.I-Cr.R. 78=A.I.R. 1929 Nag. 193. 

— — Ss. 191 and 193 — False evidence — Conclu- 
sive proof of the charge— Necessity. 

During the proceedings of a certaip case, a 
witness ctated that he had no knowledge of the 
fact that his son was proceeded against and 
avoided conviction by apologizing. Proceedings 
were then taken against him under S. 193, I. P. C, 
for false evidence. During the trial it was not 
conclusively proved that he was present in the 
village at the time of arrest of his son: 

Held, that the conviction was illegal. The 
mere fact that the accused heard of the ar*'#'stof 
his son between certain periods w»s not sufficient 
to warrant his conviction on the charge laid 
against him. 106 Ind. Cas. 98 = 9 L.L.J. 414 = 28 
Cr.L-J. 1010=A.I.R. 1927 Lah. 874. 


To justify a conviction for perjury, it is not 
necessary to prove that the statement of the 
party accused is impossible. It is sufficient to 
prove that it is incredible. 22 O.C 236=21 
Cr L.J. 12=54 Ind. Cas. 60, 


Ss. 191 and 193— Duty of prosecution to 
prove specific statements false. 

In a case under S. 193 of the Penal Code, it 
must be proved beyond all reasonable doubts that 
u portion of the statement alleged to 

have been made by the accused is false. 20 
Cr.L.J. 519=51 Ind. Cas. 679 (Lah.) 


Ss. I9I and 193 — Grounds for conviction— 
Statement admitted to be false. 

A witness who deliberately gives false evi- 
dence and when confronted with incontcstible 
Proof of his falsehood admits it to be false# is 

of perjury. 13 Cr.L. J. 752=17 Ind. Cas. 
64 (Mad.) 


Ss. 19 ! and 193— Three different statements. 

A person making three different statements at 
three different stages of proceedings should not 
necessarily be prosecuted for perjury. All the 
Circumstances of thn case should be looked to. 

3 Bur. L.T. 119=11 Cr.L.J. 734=8 Ind. Cas. 
947. 


Ss. 191 and 193. 

No man can be convicted for giving false evi- 
dence except on proof of facte which, if accepted 
as true, show not merely that it is incredible, but 
that it is impossible that the statement of the 
party accused tnade on oath can he true. If the 
inference from the facts proved, falls short of 
this, there is nothing on which a conviction can 
stand: because a<cum<ng all that is proved to be 
true, it is stdl po‘?siblc that no crime was com- 
mitted. 76 Ind. Cas. 425 = 1 Rang. 290=25 
Cr.L.J. 185 = A.I.R. 1924 Rang. 17. 

Ss. 191 and 193. 

Merc malice or absence of reasonable enquiry 
as to the facts alleged is not suffi ient tor a 
cor.virtion under S, 1<)3 of ibe t''ode. It must be 
proved that tbe statement mu«t be false to the 
knowle dge of the p« rson or tliat he did not 
believe* tbe farts to he true. 61 Ind- Cas. 521 = 
22 Cr.L.J. 393 = L.R. 2 A. (Cr.) 94 (All.) 

Ss. 19l and 193 — Suit on promissory note— 

Presumption as to pas«ing of consideration for 
pronotc — Applicability to criminal trial. 

In a prosecution for perjury under S. 193 of the 
Code ari<;lrig out of a civil suit on a promissory 
note iti which tbe accus'd denied tbe receipt of 
cons’tlcration it is for the prosecution to prove 
the |)assing of co»'sideratton, as the presumption 
of law under tbe Negotiable Instruments Act as 
to the passing of ronsi ’eratioH for a promissory 
nfite is not apr>brab 1 e to a crimif»al trial 59 
Ind. C.as. 198 = 22 Cr.L.J. 54=18 AL.J. 1151. 

Ss. 191 and 193 — Falsity of statement — 

Degree of proof. 


“ — Ss. 191 and 193 — Perjury — Evidence suffi> 
ciency of. 

In a suit for ejectment from a certain house, 
defendant pleaded that he was tbe owner of the 
house, plaintiff produced two Kirayanamas 
executed by the de'^endant. which showed that he 
was a tenant. Defendant said that he had left 
his signature on blank papers on which plaintiff 
subsequently filled up the contents of the 
Kirayanamas: he, however, sub^rqueotlv endor- 
sed on the back of the documents Tahrir Tasliam 
Hai and on the strength of the endorsement he 
was charged for perjury. Held, that the endorse- 
ment alone was not sufficient for conviction. 
11 Cr.L.J. 485 = 7 Ind. Cas. 420 (Cal.) 
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91 ann — urounds for conviction 


Cr. P. C. (Act V of 1898), S. 195. 

The primary consideration for prosecution 
for perjury is that a false statement should be 
made intentionally, and where it is not found 
that a false statement was made infentionally, it 
was held that sanction to prosecution was illegal 
especially when the statement does not affect the 
credibihiy of the witness, and is wholly irrele- 
vant. 13 C.W.N. 422 = 9 Cr.L.J. 282-1 Ind. Cas. 
^o7 • 


— Ss. 191 and I 93 — Evidence— Appreciation- 
Criminal case. 

A Criminal trial is rot a litigious proceeding. 
When there is unroistakcable conflict in the evi- 
dence of a witness for the prosecution the alter- 
native most unfavourable to the accused is not to 
be accepted as a necessity merely because the 
witness has r>ot been asked which version he 
prefers. (1907) 9 Dorn- L.R. 212 = 5 Cr. L. j. 

302. 
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Ss. 191 and 193 — Statement as to betiami 

nature or otherwise of a transaction — proof. 

A prosecutfon for perjury in regard to a state* 
ment as to the benami nature of a transaction 
or otherwise should not be allowed to go on. 
Suspicion, however strong, is not equivalent to 
proof* In order to convict a person of perjury, 
it must be shown that the statement said to have 
been false could not but be false* (1906) 4 C.LJ. 
558=10 C.W.N, 1099. 

— Ss. 191 and 193~Prosecution, duty of — 
False statements— Knowledge. 

In a charge, under S. 193, I. P .C, of inten- 
tionally giving false evidence, the prosecution is 
bound to prove affirmatively by clear and positive 
evidence, that the statement made b> the accused 
is false and was made by him with the knowledge 
that It was false. In this case the evidence 
having failed to establish that, the High Court, 
as 2 court of revision, interfered in the interests 
of justice. (1905) 2 C*L. J. 101 = 2 Cr.L.J. 455. 

— Ss. 19l and 193 — Long statemen» — Mode of 
proof— False evidence — Cr. P. C., S. 162. 

It is irregular in a charge of intentionally 
giving false evidence to put the whole of a long 
statement bodily to a witni ss at once, and in such 
a case no conviction can properly be had except 
on proof that the accused person had made to the 
police officer each and every one of the state- 
ments contained in the document.’ (19^0) 5 C.W.N. 
65=28 C. 348. 


7. Expediency of prosecution. 

Ss. 191 and 193 and Cr. P. Code (V of 

1898), S. 47^-Pro8ecution witness in murder 
trial making conflicting statements — Prosecu- 
tion for perjury — Delay in filing complaint 
under S. 476— Materiality. 

Where a prosecution witness in a murder trial 
makes statements whit h are clearly cofflicting in 
regard to the occurrence and it is not possible to 
reconcile them, it would be expedient in the inter- 
est of justice that he should be directe d to be 
prosecuted under S 191, Pi-nal Code. Tlie fact 
that there was a delay in filng the applicat*on 
under S- 476, Cr. P. Co»lc, wouM not he mater<al 
in Such circumstances- 51 Cr.L.J. 1187=A.I,R, 
1950 Ajmer 37 (2). 

— -Ss. 191 and 193 — Prosecution under — 
Desirability — Statement under S. 164, Cr. P. 
Code, before Taluk Magistrate hy illiterate 
accused— Denial in the preliminary enquiry. 

Where the accused who were illiterate 
persons gave a statement under S. 164, Cr. P. 
Code, that they had actually witnessed the 
assault which eventually resulted in the death of 
the deceased person, but later be fore the prelimi- 
nary enquiry they varied their statements deny- 
ing the earlier story and saying they were 
forced to make the earlier statement before the 
Taluk Magistrate as they were coerced by the 
Police: 

Held, that the prosecution of the accused for 
an o^ence under S- 193, I. P. Code, would not be 


in the inteiestsuf justice, <is they being. illiterate 
it could not be ruled out that they were forced 
to make the statements which they did under 
S. 164, Cr. P. Code and spoke the truth before 
the Court. 1948 M.W.N. 815 = A.I.R. 1949 Mad. 
502=50 Cr.L.J. 775 = 0948) 2 M.L.J- 558. 


— — Ss. 191 and 193 — Prosecution when inadvi- 
sable. 

It is inadvisable to prosecute under S. 193, if a 
witness reverts to the truth in the course of a 
trial, more especially when the witness was not a 
willing witness or the previous statement was 
given under circumstances indicating that 
pressure might have been used. A. T. R. 1934 
Sind 155=36 Cr.L.J. 10=152 Ind. Cas. 254. 


— —8s. 191 and 193— No reasonable probability 
of conviction — Prosecution is not expedient. 

Where the basis for the prosecution is very 
flimsy and there is no reasonable prohahility of 
conviction the prosecution of witnesses for 
perjury is not judicially expedient. A.I.R. 1946 
Nag. 38=1. L.R. (1945) Nag. 788 = (1945) N.L.J. 


— — Ss. 191 and 193 — False evidence — Sanction 
to prosecute should not be granted unless there 
are chances of qonviction. 

Sanction ought not to he given unless the Court 
giving the sanrtion has satisfied itself that there 
are very favourable chances of obtaining a convic- 
tion. 


When sanction is given to prosecute for giving 
false evidence, the actual statfmerts, which are 
alleged to he false, should ho mcnt'onfd in the 
sanction. 6 '? Jnd. Ca*. 6^0=24 Pom. L.R. 45=23 
Cr. L.J. 176 = A.I.R. 19?2 Bom. 38. 


— — Ss. 191 and 194 — Seatement made with view 
to appropriare credibility — Cause of justice 
not hampered. 

\^'here the complainant made an inaccurate slate- 
mci-t that he had b« en acquitted in a cettain case 
with a view eo appropriate some crrdih lt»j for 
himself and the statement did not hamper the 
course of justice; 

Held, that it was not a case in which the interest 
of justice would he advarrrd by pro.'^e cutii p (he 
Person. A.I.R. lt>45 Pat. 295 = 26 P.L T. 216=12 
B.R. 131 = 47 Cr. L.J. 177 = 221 Jnd. Cas* 407. 


Ss. 191 and 193 — Complaint w!,en should be 

lodged. 

Though it is ordinarily in the interest of justice to 
bring the pi rjurt r to hc>ok an<l cht< k such ofltnces 
it is the duty of the Court to see whether it would 
ultimately promote the intei < sts of justice if the 
perjurer is prosecuted. W here it is transparent that 
the Criminal case is calculate d to hampe r ti e fair 
trial in the Civil Court, ro prosecution for perjury 
should be lodged till after the case is decided hv 
the Civil Court. A.T.R. 1940 Nag. 72 =41 Cr. L T 
182=(1939} N.L.J. 562=185 Ind. Cas. 40U. 
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“Ss. 191 and 193 — Complaint when to be 
made. 

Tt is only when a Civil, Revenue or Criminal 
Court, >s of optnion that it is expedient in the in- 
terests of Justiee tliat an enqu ry sliould be made 
on^nce referred to in S. 195 ?uh-s. (1). 
Cl. lb) or Cl. (c)> Criminal P.C., which appears to 
have bren committed in or in relation to a procee* 
ding in that Courts that such Court may, after such 
preliminary enquiry, if anv* as it thinks necessary^ 
record a findmp to that effect and make a complaint 
thereof and shall forward tha same to a Afagistr^te 

of the first class having jurisdiction to try the 
complaint : 

Held, that it was not expedient in the interests 
of justice that the accused should he prosecuted 
allseed off-nce of prriijry. A.T.R. 19.^6 Oudh 

373 = 37 Cr.L J. 885 = 1936 OAV.N. 763=164 Ind. 
Gas. 107. 

Ss. I9I and 193. 

Matter in dispute one in which it is difficult to 
arrive at certainly Criminal prosecution against 
witness should hr discouraced. A.).R. \9^6 Prt. 162 

= 2 B.R- 112 = 37 Cr. L.J. 193 = 159 Ind. Cas. 817. 
Ss. 191 and 193 

Thouch every art of perjury is an offence, »t 
docs not follow ibat rv«ry perjurer should be 
cliargcd. 1934 M.W.N. 2>43. 

Ss 191 and 193 — Every periu*‘er not to be 

char ged though perjury is an offence. 

Perjury is a concommitant of a Court of law, the 
qtu'stioii a1wa>s heinp one of dt-grre. Evi ry act of 
per jury is in strict law, an off< nee, but it does not 
follow that on that aocou”t cvi ry p»*»jurcr should 

he chirsed. A.I.R. 1933 Mad. 230 = 34 Cr. L.T. 948 
(1) = 145 Ind. Cas. 371. 

;Ss. 191 and 193 — A prosecut-ng B for 

perjury — B acquitted and A prosecuted for the 
same offence upon the Magistrate’s complaint 
— A found not guilt> — A applying that B should 
be again tried for perjury — It is improper to 
continue such cycle of prosecution. 

There is no sum'll invariable rule that justice 
mg^t ultirnttcly he done. Cas<s occur wh^rc a 
matter is loft in dnuht and real justice is nol done. 
It is ittadvisaMe tli.at in following curb a will o-the- 
wisp as absolute justice parties should he put to 
enormous expense and the time of Cou'ts 
shoul 1 be wasted . 

On the motion of A, B was prosectitcd under 
S. 477-A. Penal Co Ic and was acquitted by the 
Magistrate upon whose complaint A was tried for 
perjury. The .Magistrate holding the enquiry came 
to the coneluoon that A w.ts not guiltv and he was 
aerju tte«l. Thereupon A applied that B should be 
tried for perjury : 

Held, that such rycte of cases should be stopped 
and it was improper to rontinuc such cr-fninal 
prose cution. 110 frid. Cas. 816 = 26 A L J. 13’7 — 9 
I..R. \.rr. 137= 10 A.I.Cr.R. 412 = 29 Cr. L.J. 781 = 
A.I.R. 1928 All. 548. 

Sa. I‘>1 and 103 — Perjury — Slight discre- 
pancy — Confusion of mind. 


*9* — 7’ £*p«di«'ncy vt pros«cation. 120 

A prosecution for perjury under S. 193 of the 
Penal Code should not be ordered where the state- 
ments complained of, are discrepant owing to 
inaccuracies of mind and are not deliberately false. 
19 Cr. L.J. 230 = 43 Ind. Cas. 822 (Cal.) 

8 . Retracted statement. 

Ss. 191 and 193 — Retracted statement. 

Section 288, Criminal P. C., enables a Magistrate 
to bring on record as substantive evidence, the evi- 
of a witness who falsely resiles in the Court 
of Session from his former statement and the ques- 
tion of witness’s prosecution for perjury can be 

considered after. A.l R 1936 Sind 140=37 Cr.Lj. 
1045 = 164 Ind. Cas. 1036. 

” ■ Ss. J 9 I and 103— Witness deliberately 
deceiving Court— Subsequent application weeks 
after to correct statemcnts—Hcld, prosecution 
proper. 

Although witnesses should be cncooragcd to 
speak the truth and not bound down to falsehoods, 
this purpose will not be achieved if a witness is 
allowed to leave th^ wltiu ss- box, having delibera- 
tely deceived the C<»iirt by his false evidence, with 
the knowledge that he can weeks after, if he fears 
a prosecution for perjury, he recalled to correct 
his false statements. To say that in no case should 
a witness be prosecuted if at any stage in the course 
of a trial, however prolonged, he be recalled on his 
own applica'ion or on the application of any one 
else to speak the truth is. to go too far. 

Where, therefore, a witness who deliberately 
deceived the Court hy giving false evidence is 
prosecuted under S 193, T. P. C., and after some 
Weeks he applies to the Court to he examined 
again t© correct certain incorrect statements made 
by him : 

Held, tha t it is true a witness must he allowed a 
locus poenitentia in the inter* sts of justice, but 
there must be some reasonable limit as to its extent* 
and in this case, that reasonable limit has been far 
exceeded. A.T R. 1937 Sind 1 16 = 31 S.L.R. 77 = 38 
Cr.L.J. 873= 170 Ind. Cas. 360. 

■ 'Ss. 191 and 193— Retracted statements. 

Where the accused retracts his false statements, 
made on solemn oath in a witness-box. only when 
he discovers that his fraud has been detected, no 
Court can infer from the subsequent correction or 
retraction that there is no int^'otion to give false 
evidence. 120 Ind. Cas. 507=1930 Cr. C. 125=24 
S.L.R.7 = 31 Cr.L.J. 135 = A.I.R. 1930 Sind 61. 

4 

Ss. 191 and 193. 

It is inadvisable to prosecute a man under 
S. 193 if he has reverted to the truth in the course 
of the trial. 112 Ind. Clas. 46fl = 29 Cr.L.J. 1044 = 

11 A.I.Cr.R. 398 (Lah.). 

■ S<i. 191 and 193 — Retracted statements in 

same deposition— No conviction for perjury. 

If a witness makes a statement and later in the 
course of the same deposition contradicts it and 
says it was untrue, the whole deposition amounts 
to tio mure than the second statement* He cannot 
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be convicted of perjury in the alternative, in one or 
the other of the two statements, and if the first 
can be proved to be false he canrot be convicted 
of more than attempt to commit perjury. 103 Ind. 
Cas. 101=23 N.L.R. 35 = 28 Cr.Lj. 645= A.I.R. 1927 
Nag. 189. 

— Ss. 191 and 193— Witness withdrawing his 
previous statement in same deposition as being 
false — No offence is committed. 

A witness should be given a locus penitentiae 
and an opportunity to correct himst If, and if he 
corrects himself immediately afterwards, or on a 
second thought in the same deposition, a prosccu* 
tion for perjury would not lie. The essence of the 
offence of perjury consists in an attempt to mislead 
and deceive the Court. 96 Ind. Cas. 505 = 27 Cr.LJ. 
9S3=A.I.R. 1926 Pat. 517. 

Ss. 191 and 193. 

When a false statement is made and is at once 
retracted by the witness and is admitted by him that 
he made it through mistake, he must not be convic* 
led under S. 193 . 34 P.W.R. 1911 (Cr.), Foil. 89 
Ind. Cas. 1028 = 26 Cr.L.J. 1460=A.I.R. 1925 Lah. 
646. 


Ss. 191 and 193. 

A witness is not guilty of perjury if he coi reels 
a statement of his, previousl> made in the same 
deposition. 83 Ind- Cas. 490 = 26 Cr.L.J. 10=11 
O.L.J. 309= A.I.R. 1924 Oudh 373. 


informed of various circumstances by Court, 
acknowledges the falsity of his previous statement* 
and corrects it, is not guilty of prejufy, as a witnss 
IS alwa>s given a fair opportunity to correct his 

‘‘cading over the deposition as a whole. 

T P.W.R. 1917 Cr.= 18 Cr.L.J. 

007=39 Ind. Cas. 847. 


Ss. 191 and 193 — Retracted statements — 
Contradictory statements in the same deposition 
— Intention. 


, It is desirable to give witnesses a locus peniten* 
tiae and an oppoitunjty to correct themselves and 
if they do correct themselves immediate ly after- 
wards or on second thought the same deposition, a 
prosecution for perjury would hardly be dtsirable. 
Intention to give false evidence is necessary to con* 
stitutc offence under S. 193. This will be gather- 
ed from the surrounding circumstances and the 
subsequent correction or retraction by a witness of 
his statement in the same deposition might negative 
me existence of such intention. 16 0.0.81 = 14 
Cr.L.J. 280 = 19 Ind. Cas. 712. 


Ss. 191 and 193 — Retracted statements*— 
liaise statement by witness — Immediate retrac- 
tion— Prosecution whether desirable. 


It is undesirable to prosecute a person for 
giving false evidence, where immediately after 
making a false statement he reiracts it 14 


" 1 — Ss. 191 and 193 — Retracted statements — 
Immediate retraction on fresh thgught is no 
perjury. 

A witness is entitled to locus penitentiae and 
an oppoi tunity, to correct himst If and if, when he 
gets that opportunity, lie recalls to his mind any 
tact about which he had made a statement which 
was not quite accurate, a prosecution for perjury 
wul hardly be desirable. No statement made by a 
witness in a deposition can be regarded as com- 
pleted statement until the deposition is finished 
and corrected, if necessary, for till then it is open 
lo the witness to qualify any statement or to 
correct it himself. 16 O.C. 81, Foil. 74 ind. Cas. 
443 = 21 A.L.J.673 = 24 Cr. L.J. 779=A.1.R. 1924 
All. 83. 


Ss. 191 and 193 — Retraction by witness of a 
Statement in the same deposition — No inference 
of perjury. 

It is open to a witness to correct himself on 
second thought or on being reminde<) of any fact 
which migiit have escaped his memory, and the 
subsequent correction or retraction by a witness of 
his statement in the same deposition does not 
necessarily predicate the txislciict or an fntention 
to give false evidence with regard to the statement 
so corrected or retracted, if the correction or re- 
,^*£tion can be otherwise satisfactorily explained 

16 O.C. 81, followed* 69 Ind. Cas. 92 = 25 O.C. 139 
= 23 Cr.L.J. 652 = A.I.R. 1922 Oudh 198. 

^^Ss. 191 and 193— Subsequent correction of 
tuistakcB. 

Perjury being an attempt to mislead and 
ttCcsivc the Court, a witness who after being 


9. Several false statements. 

S. 191 — Offence under— Several false state- 
ments. ® 

perjury it intimately connected 
with the statements made. There would be as 
many different offences as there are false «tate- 

^^2=10 A. I. Cr. R. 269 = 9 
^06 Cr.L.J. 794=A.I.R. 1928 Alb 


S. 191 


False statements by a witness at different times 
and on different subjects duringonecfeposition— 

Si O* offence. 100 Ind. Cas. 

-pcTp ‘^73 = 51 Bom. 310 
-29Born.L.R. 170 = A.1.R. 1927 Bom. 177. 


n 193 — Number of false statements 

in tlie same deposition. 

The making of any number of false statements 
in the same deposition is one aggregate case of 
gi^ving false evidence and the charge of false evi- 



10. Time for prosecuting. 

Ss. 191 and 193— Time for prosecuting. 

A Magistrate is not justihed in directing prosccu- 
t.on for perjury under S- 193, I.P.C. of a w?tncss 
one the conclusion of his deposition and befpre the 
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conclusion of thetrial ifhe makes a statement not 
desired by the prosecution and is afterwards declare 
ed hostile. 1 Pat. L. W. 545=18 Cr.L.J. 626=39 
Ind. Cas. 994. 


*“Ss. I9I and I93— Time for prosecuting — 
Case pending — Direction for prosecution of 
Witness for perjury. 


It is improper to direct the prosecution of a 
witness under S. 193, I. P, C., while the case in 
connection with which he is said to have made a 
^Ise statement is still pending in the Sessions 
Court. 18 C.VV.N. 1342 = 16 Cr.LJ. 147 = 27 Ind. 
Cas. 211. 


””"Ss. 191 and I93— Time for prosecuting. 

It is highly improper to arrest a witness for 
the defence, for givmg false evidence, while the 
defence evidence is being taken. 4 Bur. L.T. 189 = 
12 Cr.L.J. 465 = 11 Ind. Cas. 1001. 


^“Ss. 191 and 193— Prosecution for perjury 
when should be instituted. 


■' ■ 'Ss. 1^ and 193— Cr, P, C.* S. 133— Accused 
person— Examination on oath. 

•^ Person against whom proceedings under 
5. 133, Cr. P. C„ are taken is not an accused 
pe»on, and he commits an offence under S. 193, 
1. P. C.f if he makes false statements during his 
examination on oath in the proceedioes. (19051 9 
C.W.N. 983=2 C.LJ. 149. 

— — Ss. 191, 193, Cl. (2) — Proceedings under Land 
Registration Act — Witness if ‘*bound to state 
truth** in such proceeding — Land Registration 
Act, Ss. 52, 53, 84 — Cr. P. C., S. 195-'Sanction to 
prosecute. 

In a proceeding held by a Sub>Deputy Collector 
under Ss. S2, 84 of the Land Registration Act, a 
witness is ^ bound to slate the truth” within the 
meaning of S. 191, l.P.C-, and a person who made 
a false statement before the Sub*Deputy Collector 
would be rightly convicted under the latter part of 
S. 193 of the Penal Code, even if the proceeding 
was not a judicial proceeding within the meaning 
of that section. (1904) 9 C.W.N. 127. 


A prosecution for perjury should be instituted as 
soon as possible after the decision of the case- 11 
Cr.L.J. 140 = 5 Ind. Cas. 469=7 A.L J. SO. 


11. Miscellaneous. 

Ss. 191 and 193. 

Where a patwari, in order to save the trouble of 
taking down the evidence, was directed by a re- 
venue Court to prepare a written statement accor- 
ding to Ins papers and file it, and where the patwari 
made such a statement on oath, the statement can- 
not be called a public document which it was his 
duty to prepare, and therefore on proof of pat- 
wan’s statement being false, he could not be pro- 
secuted for an offence under S. 218 but under 
S. 193, Penal Code, for giving false evidence: 5 
All. 553, Poll. 118 Ind. Cas. 232 = 1929 A.L.J. 512 
= 10 L.R.A.Cr. 90= 12 A.I.Cr.R. 22=30 Cr.LJ. 874 
= 1929 Cr. C. I = A.I.R. 1929 All. 374. 

Ss. 191 and 193. 

The fact that no oath was administered to the 
accused is no bur to his prosecution under Penal 

Code, S. 193. 85 Ind. Cas. 710=26 Cr.L.J. 566 = 6 
L.R.A.Cr. 44 = A.I.R. 1925 All. 410. 

— Ss. 191 and 193 — Evidence given under 
special oath. 

Evidence given under special oath is conclusive 
only as agaiost the person who offers to be bound 
by it; but does not prevent the court from attemp- 
ting to establish that a particular statement made 
by ilic appellant was false in fact and false to his 
knowledge. 82 Ind. Cas. 359 = 26 Bom. L.R. 713 = 
26 Cr.LJ. 1287 = A.I.R. 1924 Bom. Sll. 

Ss. 191, 193, 201 — Concealment by accused of 

his own guilt. 

An accused person cannot be charged either with 
giving or fabricating false evidence with the sole 
object of diverting suspicion from himself and 
concealing his guilt in regard to a crime with 
which lie IS charged. (1906) A.W.N. 191=28 A. 705. 


— Ss. 191 and 193— Scope of— Neceaaily for 
widening. 

Necessity of widening the scope of Ss. 191 
and 193 is pointed out. 32 M LJ. 402=(19)7) 
M.W.N. 30.3=6 L.W. 364=18 Cr.L.J. 785=41 
Ind. Cas. 305. 

— — S. I93 — Power to administer oath. 

In proceedings under sectins of the Cr. P. 
Code in which there is nothing said about examin- 
ing persons on oath, the Magistrate has the power 
to administer the oath and persons speaking falsely 
before such Magisl'ate a^e liable under S* 193. 
17 Cr.L.J. 491=34 P.R. 1916 Cr.=36 Ind. C:as. 171. 

■■■ -S. I93— Stay of Criminal Proceedings** 
Pending Civil Proceediogs^Discretion. 

A criminal proceeding under S. 193 for statements 
made in a civil suit pending appeal should not 
ordinarily be ordered to be stayed pending the 
disposal of the appeal, but it is a matter entirely 
within the Magistrate's discretion. 8 S.L.R. 20=15 
Cr.L.J. 661 = 25 Ind. Cas. 989. 

• Ss. 191, 193, 209— Separate convictions for 

dishonestly making a false claim and for falsely 
attesting the plaint in the same matter— Separate 
conviction, illegal: 

Held, that a person could not be convicted both 
of fraudulently and dishonestly making a false 
claim in court of justice and of falsely attesting 
plaint in the false case, the latter being an essential 
ingredient of the former offence. 1901 A.W.N. 187. 

-^S. 191— False evidence — Civil action— Right 
of suit. 

The giving of false evidence, no matter bow 
malicious and mala fide it may be, furnishes no 
right to sue in a civil court, the only remedy 
being a prosecution for perjury. The mere fact 
that the giving of false evidence is alleged to be 
the result of conspiracy to obtain the conviction 
of a person of a criminal offence does not make 
any difference. (1900) 25 B, 230 = 2 Boro. L. R. 244 
(F.B.). 
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S. 192. 

See: also: S. 193. 
Synopsis. 

1. Interpretation~‘'Causes any 

circumstance to exist.*' 

2 , Offence under section. 


1 . Interpretation— ’‘Causes any 
circumstance to exist.*’ 

— — S. 192 — Tutored evidence. 

The tutorin£[ of a man to give false evidence 
amounts to the “causing of a circumstance to exist” 
within S. 192: 29 All. 351, Foil; 16 Cr- L. J. 667. 
Diss. from. 105 1 nd.Cas. 662=25 A.LJ. 1077 = 8 


S. 192— Fabrication of evidence not ad- 
missible — If possible. 

There can be no fabrication of false evidence 
within S. 192 if the evidence is not in itself 

admissible. I P.R. 1914 (Cr.) = 139 P.L.R. 1914 = 
15 Cr.LJ. 344 = 23 Ind. Cas.696. 


”“~“Ss. 192 and 193 — False statement made in 
the recital of title in^ a document^Siatemeot 
not^ admissible in evidence against persons 
against whose interest such statement is made. 

A person docs not commit the offence of 
fabricating false evidence punishable under S. 193, 
Indian Penal Code, by mailing a false statement 
in the recital of title to property in a document 
when such statement is not admissible in evidence 
aeamst the person or persons against wbose interest 
such statement is made. (1905) 2 C.L.J.46 = 2 
Cr»L*J* 383« 


2 » Offence under section. 

(a) Essentials 

(b) What is and what is not. 


2 (a). Offence under section— Essentials. 
S. 192. 

Under ^ 192. it is the intention that creates the 

" 0 * fhe fact as to whether 
under the terms of the law the document is ad- 
missible in evidence. A.l.R. 1940 Cal. 449=42 

(1940) I Cal. 465 = 191 Ind. Cas. 


Ss. 192 and 194. 

^ record in a 

be said to be fabricating evidence 
as Ss. 162 and 172, Criminal P.C., 

appear to negative the admissibility of the entij 

A save for the purpose of contradicting 

a witness whose statement is recorded in writing, 

AIR Officer himself. 

Sr]:?;. 124 = 34 Cr.L.J. 322 = 37 M.L.W. 

1^6= 1933 M.W.N.409=I0 O.W.N. 
? C.L.J. 177 = 14 P.L T. 305 

“~S. 192— Making false entry with intention of 
using It iri evidence — Entry inadmissible in 

evidence— Effect of. 

A person is guilty of fabricating false evidence 
When he makes a false entry in a document 
jntending that it shall appear in evidence and 
mislead the Judge or Magistrate. The mere fact 
inat the entry is not legally admissible in evidence 

56 P.L.R. 1918=13 P. W. R. 
(Cr.) 1918 = 19 Cr.L.J. 141 = 43 Ind. Cas. 429. 

^^2 and I 93 — False evidence— Fabri- 
ation of document — Admissibility — Intention. 

192 of the I.P.C. it is the intention 
criminal offence and not the fact 
H"der the terms of the law the 
of IS admissible in evidence. The correctness 

16 Tr f 1 IS Open to question. 

^9 Cr.L.J. 620=30 Ind. Cas. 444 fcal.) 


S. 192— Ingredients of— Offence under. 

The essence of the offence under S. 192, consist 
in yiis, that a false entry must be under .S. 192. 
made in a book or record or a false statiment 
must be made in a document. Secondly, that a 
false entry of false statement must be made with a 
certain intention, namely, that the false entry or 
false statement may appear in evidence in a 
judicial proceeding or any other proceeding taken 
by law before a public servant. Thirdly, a false 
entry or statement so appearing in evidence may 
cause any person in such proceeding who has to 
form on opinion upon the evidence to entertain 
an erroneous opinion. Fourthly, the erroneous 
opinion must be touching upon a material point, 
that IS to say, a point material to the result of the 
proceeding. A.l.R. 1937 Cal. 42=38 Cr. L. J. 
700—169 Ind. Cas. 64. 


Ss. 192 and 193 — Intention is gist of offence. 

It is incorrect to say that S. 193, is not intended 
to be applicable to an act doDC by an offender to 
screen himself from punishment, and is only 
applicable to an act done by the offender for the 
purpose of getting another person into trouble. 


Per Jack, J.— An accused could only be guilty 
under b. 193, if he had the intention of fabrica- 
ting evidence . in order that it should appear in 
evidence in a Judicial proceeding or in a proceeding 
taken by law before a public servant, as such or an 
arbitrator as laid down in S. 193. The prosecution 
must, therefore, sliow that there was such an 

intention and that the accused did not fabricate 

evidence merely to screen hitnself m the belief 
that his conduct would result in no proceedings 
whatever being taken. A.l.R. 1935 C'al. 304 = 37 
Cr.L.J. 698 — 62 C. 666 — 162 Ind. Cas. 910. 


——Ss. 192 and 193 — Intention to divert susoi- 
Cion and conceal one*s guilt. 

Themere^ intention to divert suspicion and 
conceal one s guilt need not necessarily amount to 
fabricating evidence which may appear in a judicial 
proceeding or in a proceeding taken before a public 
servant or before an arbitrator so that such 
authorised person would lorm a different opinion 
But if the act of an accused person comes within 
the language of S. 192, he cannot take shelter 
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behind the circumstance that he is an accused 

Cr.L.J. J7y_4 A. W.R. 535 = 1SJ Ind. Cas. 619. 

— ^S. 192“Judicial proceeding need not be 
pcnjmg. 

It is not essential for the purpose of these 

proceedings in wh?ch 
the person intends to use the false evidence must 

date of the fabrication. 59 Ind. 

= Cr.L.J. 49 = A.I.K. 1921 
Uom. 366 — 22 liom.L.R. 1239. 

S. 192. 

n J^h*'**" P".''Pose of S. 192 no judicial proceeding 
need b. penaing at the time of the fabrication. 

such^'^nfil. ^ reasonable ptospect of 

<;iarir having regard to the circum- 

inte^dL r document is 

mteoded^o bo used m such a proceeding. 59 Ind. 
Las. 135 = 22 Cr.L.J. 23 = 22 Bom-L-R. 1229- 

leading to form 

erroneous opinion. 

There IS no fabricating ©f false evidence if 

document produced does not lead to the forming 

touching a particular 
pointi but *aiher to the terming of a correct 
opinion. 40 All. 35 = Ia A-L.J. I5l9 = 19 Cr.L.J. 2 = 
42 Ind. Cas. 914. 


— — S. 192— Fabricating false 
statement by implication. 


document— False 


A person commits the offence of fabricating 
false evidence, ii he makes a document which, 
though It may not contain any false statement in 
express terms, >et contains false recitals which 
imply such a false statement. (1^05; 10 C.W.N. 
220=3 Cr.L.J. 196. 


S. I 92 — "Purpose of being used.” 


Cas. 534=42 C.L.J 
1926 Cal. 224. 


215=26 


document might have 
of inference. 90 Ind. 
Cr.L.J. 1S74=A.I.R. 


2 (b). Offence under section— What is and 

what is not. 


Ss. 192 and 193. 


An Amin making a false return on an execution 

offence under S. 193. 

684 = 46 Cr.L.J. 259=217 
Ind. Cas. 236=1.L.R. (1945) Mad. 459. 


-Ss. 192 and 193— Offence of abetment of 

making false document and fabricating false 
evidence. 


An offence of abetting the making of a false 
document can be committed by attesting the 
document even ii the document docs not require 
attestation to complete it, if the person who 
brought the document into existence intended 
that it should be attested and that the accused 
should he one of the attestors. The document in 
such circumstances is, tl.eicfore, rot complete 
until the accused had signed it. He, therefore, 
abets the making of a raise document and where 
he must have known that the document is intended 
to be used for the purpose for which it is made 
he is also guilty under S. l93of fabricating false 
evidence. A.l.K. 1942 Mad. 92=43 Cr.L.J. 227= 
(1941) 2 M.L.J. 746=1941 M.W.N. 1036=197 
Ind. Cas. 630. 


Ss. 192 and 193. 

The mere fact that a document would be ulti- 
mately inadmissible in evidence does not neces- 
sarily take It out of the mischief of S. 193. 


Ss. 192 and 193— Essentials for conviction. 

In order to convict a person of fabricating 
false evidence under S- 193, it is necessary to 
find that the person intended that the fabricaiion 
raiy appear 111 evidence in a judicial proceeding 
•or in a proceeding taken by law belorea public 
servant as such as betore an arbitrator. Where 
tlie ac.used hy lalacly rcprcsmiing to the 
^larriage llul a ciiiam marriage had 

been solnnnized induced tlie Registrar to make a 
false entry oi the registration of the marriage: 

That the accused cannot be convicted of 
the offence ol fabncatii g faUc evidence under 
S. 193, in the ubie-nce of the finding that the 
intention of the ac.u,ed was the false entry in 
the iNLirriugc KiKtsler might appear m evidence 
in a judicial proceeding or sonic other procee- 
ding of a I ke nature as contemplated bv S. 192. 
(1907) 11 C.W.N. 91 1 = 6 Cr.L.J. 162. 


The accused were charged under S. 193, for 
fabricating a document purporting to be • 
kabuliyat executed by them in favour of the 
complainant. It contained a recital to the effect 
that tlic land-lord (the complainant) had agreed to 
accept this document and to grant a lease of the 
lands to which It lelalcd, to Ihc accused: 

Held, that the document satisfied the definition 
ol labricating false evidence Contained m S. 192, 
bccau»e It might ce'rtanil^ lead the Court before 
whicti It was produced to coinc to the conclusion 
that the document was genuine and that it had 
the effect oi Creating a lease of lands in the 
accused's favour: 

Held further, that the question whether it was 
the mteniion of tiic accused to use the document 
in a judicial proceeding became a question of 
inier-ncc. A-l.R. 1910 Cal. 4I9=I L.K. (1940) 1 
Cal. 405 = 42 Cr.L.J. 93 = 191 Ind. Cas. 165. 


Ss. 192 and 193— Signature without reading 

— Liability. 

A person signinv a r^poM without reading it 
cannot be said to know that the n port was false. 
It is not an offence under S. 193, I. P. C 17 
A-L.J. 574 = 20 Cr.L.J. 26iJ=50 Ind. Cas. 23. 


Ss. 192 and 193. 

An entry would be a false entry of a statement 
in a record or document would be a false entry 
if It does either by reason of some false addi- 
tions or of some material omissions misrepresent 
tJie trutii. The giuissiou may be illegal Qf 
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not be illegal* The thing to consider is what is 
fhe effect of the omission on the entry as made 
or on the statement as occurring in a document: 

Held) that the officer in charge of thana was not 
guUty of offence under S. 192 inasmuch as it was 
not proved that he liad an> motive in making the 
omission in recording report. 

Held also, that he was not bound by law to 
record a vei batim report of non-cognisable offence, 
the substance only ot the report being sufficient. 
A.I.k. 1937 Cal. 42 = 38 Cr.L. J. 700 = 169 Ind. 
Cas. 64. 

Ss. li#2 and 193. 

Fabricated account books relied in the enquiry 
befoie ‘he income-tax OffitCi — Offence is punish* 
able under S. 193, 1. P. C. C1937; 20 N.L.J. 214* 

Ss. 192, 193, 465— Fabrication of electoral 

roll. 

Procuring by improper, dishonest and fraudu- 
lent means, the entiy in t!ie hnally published 
clcctoial roll, of the names of persons who were 
not legally eligible to vole, and wiliully and 
impropei ly omitting from tlie electoral roll the 
names oi certain other persons entitled to vote, 
and traudulently and dishonestly altering the 
electoral roll after its final publication, hy inser- 
ting certain names therein without lawful 
authority are offences punishable under Ss. 193 
and -165. A.I.K. 1934 i^ah 838=39 C-W.N. 20 = 

36 Cr.L.J 385 = 62 Cal. 275 = 153 ind. Cas. 057. 

— Ss. 192, I 93 , 471 — Third party forging 
endorsement on pro-note. 

Where a person entrusted a promissory note with 
a Vaktl’s clerk lor filing a suit thereon and the 
latter failed to file a suit withm the period of 
limitation but but after that period forged an 
endorsement of payment on the pro-note and 
caused the suit to be filed: 

Held, that the act of the Vakil’s clerk fell with- 
in S. 193, and complaint ot the Court was necessary 
for his prosecution. A.I.R. 1933 Mad. 413 = 37 L.W. 
547=1933 M.W.N. 217 = 34 Cr. LJ. 800 = 144 Ind. 
Cas. 519. 

Ss. 192 and 193. 

Persons producing the forged receipt and the at- 
testors can be convicted under S. 193. 1932 M.W.N. 
454. 

— — Ss. I 92 and 194— False dying declaration. 

While a false dying declaration may well, in 
certain circumstances, go in as evidence, the intent 
that It may appear in evidence in a judicial pro- 
ceeding and cause an erroneous opinion to he 
entertained touching a point material to the result 
of such a proceeding, which is an essential ingre- 
dient in the definition cannot easily be inferred of a 
man who was thought to be dying at the time and 
did nothing by himself or by his friends to com- 
municate with or seek any redress from the autho- 
rites. The intent of knowledge necessary under 
b. 194 presents an even greater difficulty in the 
application of that section, for it postulates a 

12— F. V. D,-5 


192 — Offence under sectiofiii 

feeling in the mind of the petitioner that his 
recovery was impossible. 129 Ind. Cas- 87 = A.I.R. 
1930 Pat. 550. 

Ss. 192 , 193 and 199 — False affidavit 

intended to be used in a judicial proceeding but 
voluntarily made— It is an offence both under 
Ss. Ig3 and 199. 

Where an identifier swore a false affidavit inten- 
ded to be used in a judicial pioceeding although 
no affidavit was required from the identifier: 

Held, that the offence of fabricating false evi- 
dence wilhin the meaning of S. 193 was complete. 

Held, further, that the false affidavit is also 
punishable under S. 199, as the Court was authori- 
zed under the circular orders of the High Court 
and O. 19 , C.P. Code, to receive an affidavit from 
an identifier as evidence of the fact of service of 
summons. 106 Ind- Cas. 703 = 6 Pat. 760=29 Cr.L-J. 
111 = A.1.R. 1928 Pat. 161. 

— — Ss. 192 and 193 — Accused sending waste 
paper by insured packet, purporting to contain 
currency notes in satistactioo of hts debt due to 
addressee — Application lo tile the acknowledg- 
ment in suit by the addressee — Accused is guilty 
under section. 

A owed B certain amount. He sent a registered 
and insuVed packet to B, purporting to contain 
currency notes in settlement of debt and got ac- 
knowledgment of the receipt of the packet. The 
packet was tound to contain waste paper. B sued 
A lor the debt- A applied to Court to admit the 
acknowledgment m evidence. 

Held, that A was neither guilty under S. 417 for 
cheat. Dg, nor of attempt to cheat. A*s action 
amounted to preparation. 

To satisfy the definit’on of cheating there must 
be immediate causation, and the act itself must 
involve the probability. It is not enough to say that 
the signed acknowledgment is i.kcly to be used as 
to cause damage ; the act of signing itself must be 
likely to cause damage: 

Held, further that A was guilty under S. 193 for 
fabricating false evidence in judicial proceedings 
and sanction under S. 195, Cr.P. Code, was neces- 
sary. 99 Ind. Cas. 102 = 24 M.L.W. 725 = 28 Cr.LJ. 
70 = 38 M.L.T. 187 = 7 A.I.Cr.R. 7 = A.1.R. 1927 
Mad. ivy = 51 M.LJ. bOO. 

— — “Ss- 192 and I 93 , 

Where the accused forged a kabuliyat: 

Held, that the inference that the intention of the 
accused in preparing the <tocument was that the 
document in question sliould be used in a judicial 
proceeding, even though such a proceeding, had not 
in fact been mst'tuted, is a reasonable one. 90 Ind. 

( as. 534 = 42 C.L J. 215 = 26 Cr. L-J. 1574 = A.1.R. 
1926 Cal. 224. 

Ss. 192 and 193. 

Making false claim against railway for detention 
of goods hy over-stating of value is punishalde 
under S- 193. 75 I»'d. Cas. 703 = 25 Cr. L.l. 15 = 
A.T.R. 1924 Nag. 35. 
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Ss. 192 and 193 — Fabricating false docu- 
ment to support claim ot marriage in judicial 
proceedings— Inieniion to injure the woman and 
her husband — Accused is guilty under Ss. 193 
and 423. 
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eating and abetting the fabrication of false evi- 
dence under Ss. 192 and 193, I.P.C and not 


An accused had unsuccessfully tried to marry a 
Woman. Tlicreafter he got registered a document 
containing a false recital that he had married her 
and purported to transfer certain land to her in lieu 
of her dower: 


Held, that he was acting in furtherance of his 
desire to secure the person of the woman and th s, 
in the ciicumstances, he could only do by judicial 
proceedings. Therefore, his intention was to use 
this document and the false statements therein m 
judicial proceedings and thereby mislead the Judge. 
So accused was guilty under S. 193, l.P.C 


The words “fraud** “fraudulently*’ and “to 
defraud do cot connote deprivation of property 
•lid the deception of the person so deprived- 

Deprivation of property, actual or intended, is not 

an essential ingredient in fraud, or the intention to 
defrauH, and It is not essential that the person de- 
ceived or to be deceived and the person injured or 
intended to be Injured should be one and the same. 


Ill tlie present case in addition to an intention t 
deceive and mislead, the further intention to caus 
injury to the woman and her true husband, and t 
support accused's own false claim to that status s 
clearly to be deduced from the facts. So the accus 
cd was gu.Uy under S. 423. l.P.C. also. 66 Ind 
Cas. 996 = 48 Cal. 91l = A.l.R. 1921 Cal. 226. 


Ss. 192, 193 and 209— Suing wrong person 
on a genuine pro-note— Offence. 

Where a plaintiff institutes a suit against a 
wrong person of a similar name but on a getmine 
promissory note, not dishonestly and intentionally, 
a sanction to prosecute under Ss. 193 and 209, 

BuA.“Ty°i27''f„d.|:as:'l?8. Cr.L.J. 154=8 


193 and 463— 'Kndorsement on 
Di^igage-deed of payment— Intention to cheat 
— Ottenecs committed. 

. on a mortgage-deed of pay- 

ment is an offence coming within the purview of 
bs, 193 and 463 of the Indian Penal Code. 12 A.L.T. 

104=15 Cr.L.J. 221=22 ind. Cas. 1005 


ana jiu — n-tiect of— Mistake 
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specifying property 

. The decreee for sale of half a house was passed; 
the applicant for execution preferred one applica- 
tion lor half of the house, but subsequent applica- 
tion for whole of the house; Held, there was no 
criminal or dishonest intention under S. 210 or 193 , 
^ A.i». J. 93—11 Cr.L.J. 202=5 Ind. Cas. 

695. 


•Ss. 192 and 193. 

A person fabricating a false rent-note showing 
that a house has been let to him for a certain period 

S. 193 of the Code. 59 Ind. Cas. 13S 
-22 Cr. L.J. 23=22 iiom. L.R. 1229. 


Ss. 192 and 193 — Witnessing service of 
summons on wrong person. 

Witnessing the service of summons on a wrong 

person is no offence under S. 193, l.P.C. unless it is 
proved that accused was aware that service was to 
be expected on a different person. 20 Cr. L.J, 641 = 
52 Ind. Cas. 417. 

Ss. 192 and 193 — Kabuliyat— False recital. 

The accused had executed a Kabuliyat with false 
recitals designedly made. The Kabuliyat was 
acc» pled by the complainant : 

Held, that the Kabuliyat would be evidence 
against the complamai.i and that the accused would 
be Kuilo under >. 193 ol the Penal ( ode. 46 Cal 
986 = 29 C.L.J. 522 = 20 Cr.L.J. 574 = 52 Ind. Cas. 02 . 


Ss. 192. 193 .ind 465— Fabrication of false 

evidence — Disnonest intention. 

Where with a view to gi t a refund of the stamp 
duty on a conveyance which had fallen through, 
the accused altered its date so as to apply m urnc 
to the Collector forrclund without knowing tl-at 
ev»n without t he alteration, the application would 
be in time: Held, that there was a dishonest and 
fraudulent intention and they were guilty of fsbri- 


- 7 — S. 192 — Fabricating false evidence— Defini- 
tion. 

One Cheda Lai, whose brother Dcbi was an 
accused person applied to the Court on behalf of 
the accused asking that the witnesses lor the 
prosecution might ffrst of all be made to identify 
pcbi. Xnc Court assenting to this request, Cheda 
Lai produced belore the Court twelve men 
none ot whom could be identified as Debt by any of 
the prosecution witnesses. Upon being asked by 
the Court where Dcbi was, Cheda Lai pointed out 
a man who upon fuither investigation was dis- 
covered to be wearing a false moustche and could 
, ** hut one Chimman. Held, upon 

these facts, that Cheda was rightly convicted of 
fabricating false evidence having regard to the 
definition contained in S. 192. 1907 A.W.N. 107 = 

4 A.L.J. 237=29 A- 351. 


— ~Ss. 192 and 193 — Fabricating false evidence 
— Putting in the signature of dead person. 

Per Banerji, J. — The fact that a person put in 
the signature of a dead person to an application 
for partition along with ius own as part of the 
viTifKation thereof dor’s not constitute fabrica- 
tion of false evidence within the meaning of 
S. 193, 1 P.C., because (1) the law docs not require 
the verification; \ 2 ) the signature below the verifi- 
cation cannot be used as evidence of the fact that 
an application was made by the deceased man; (3) 
It was not necessary that all persons should have 
made the application to enable the Revenue 
authorities to take action and therefore the 
signature was not material. 1905 A.W.N. 52=2 
A.L.J. 203. * 
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’$«• > 93 > I93» 5<x ~ Fabrication of false 
evidence — Attempt to commit lorgery. 


a. Jadiclal proceedings — Wbat are and 

what are not. 


A person who obtained a stamp paper in the name 
ol* X, by making his scivant personate X and had in 
Ms possession witti the object of forging a document as 
if executed by X was held guilty of abetment of 
farbrication ot false evidence, though not of an attempt 
to commit forgery. (1902) A.W.N. i96>=25 A. 75. 

Ss. J9« and 193, 

Charges of fabricating false evidence and extortion 
arc not private disputes as neither of these offences is 
compoundablc. A.I.R. 1936 Sind 146 = 30 S.L.R. 217 
*=37 Cr.L. J. 1086=164 Ind. Cas. 1020. 

S. 193. 

See also; Ss. 191 and 192. 

Synopsis. 


“ — S. 193*— Judicial proceeding — Private inquiry 

Outside Court under Sind Suppression of Hur Outrages 
Act, 1942. 

Quaere:— Whether private inquiries held by a 
Magistrate acting under S. 4 (i) of the Sind Suppres- 
‘lion of Hur Outrages Act of 1942, constitute any stage 
of a judicial proceeding? 49 Cr.L. J. 188 = A.I.R. 1948 
Sind 76. 

S. 193 — Proceedings before Debt Settlement 

Board. 

No prosecution will lie under S. 193, I. P, C., for 
giving false evidence or fabricating faUe evidence in 
rerpect of proceedings before Debt Settlement Board as 
they are nut judicial proceedings. A.I.R. 1940 Cal. 286 
= 44 C.W.N. 550=41 Cr. L. J. 662 — 1. L R. I.1940) 2 
Cal. 14=188 lad. Cas. 686. 


1. Appeal and Revision 

2. Judicial proceedings — Wbat are and 

what arc not. 

3. Procedure for taking cognizance of 

offence 

4. Sentence 

5. Miscellaneous. 


I. Appeal and Revision. 


•S. I93 — Appeal. 

Perjury committed in admiaistrative enquiry— No 
spp^l lies against order for prosecution. 120 lad. Cas. 

J* **M='930 A.L.J. 251 = 1929 Cr.C. 
6H= A.I.R. ,929 All. 936. 


■“7*^193— Intention— Question of fact— Finding 
arrived at by approach in erroneous way and without 
taking into consideraiion circumstances m which state- 
mems were made — If final. 

Whedber a person can be said to have intentionally 
evidence within the meaning of S. 193, 
Code, is a pure qucfttion of fact. Where the Courts 
have approached the cave in an erroneous way 
and have not taken into coniideralion the circumitanccs 
under which the alleged false statements in the nature 
of heanay were made, ihc finding of intentionally 
giving false evidence cannot be accepted in revision. 
49 Cr.L. J. 188 = A.I.R. 1948 Sind 76. 


S. 193. 

Appeal before District Judge under S. 476-B. Criminal 
r-U-— District Judge considering evidence and directing 
complaint to be made against applicant for prosecution 
under S. 193, I'cnal Code— High Court can enicriain 
J Civil P. C., against the order. 

>70 Ind.Cas. i25-(i937) A.L J. 10= 1936 A.W.R. 1272. 


• S. 193. 

Court cannot direct further inquiry into an 
in '^>3* where the sanciion uf the Court 

ifH r J offence was commuted is wantins. 

qo ?“o ®3a*=i9a9 A L- J. 5 > 2 =io L.R.A.Cr. 9 - 

® 74 =>a A. I. Cr. R. 22=19290.0. i — 
A.I.R, ipjg All. 374. 


S. 193. 

The statement made by accused before the manager 
dealing with claim under Chota Nagpur Encumbered 
Estates Act must be taken to be evidence within the 
meaning of the I.P.C.> and if the evidence is false and 
intentionally given, the offence under S. 193 is 
committed. A.I.R. 1935 Pat. 515=16 P.LT. 693=36 
Cr. L.J. *354=15 Pal 69 = 1 B. R. 872=158 Ind. 
Cas. 324. 

S. 193 — Executive proceedings. 

A Magistrate has no power to administer an oath to 
a person when he is examined as a wX&ess before him 
in an enquiry regarding the headman of a village. The 
orders ot a Magistrate iu respect of such matters arc 
executive orders ^nd the accused cannot be convicted 
under S. 193. A.I.R. 1934 All. 988=57 A. 407 — 1934 
A.L. J. 1087=36 Cr.L.J. 264=4 A. W. K. 815 = 153 
Ind. Cas. 133 (i;. 

Ss. 192 and 193 — Execution proceedings— 

Execution proceedings are judiciaJ pioccedlugs for 
purposes ol the scettuus. 

Execution proceedings arc judicial proceedings for 
the purpose ot 8s. 192 and 193, 59 Ind. C>as. 193 = 

45 Bona. 608=22 Cr.L.J. 49=A.I.R. 1921 Bom. 366 = 
22 Bom. L.R, 1239. 

S. 193. 

Stalcrnenls recorded by a Magistrate in the course 
of a Police invcktigation under S. 164, Criminal P. C., 
arc evidence in a stage ol a judicial proceeding within 
the meaning of explanation 2 to S. 193. A.l R. 1933 

Mad. 125=34 Cr.L.J. 92=1933 M. W. N, i<io=i40 
lad. Cas. 756. 

— — S. 193, Expi. a — False statement under S. 164 
Criminal F. C. ' 

A siatemcnt under S. 164, Criminal P. C., is not 
evidence in a stage of judicial proceeding within the 
meaning of LxpJ. 2, S. 193, I.P.G., and a person cannot, 
therefore, be convicted under pan i of 8. 193 in respect 
of such a statement. A.l R. 1932 L^h. 254=33 P.L.R, 
»79 = 3 J L. J. 413 (2)= *37 Ind Cas. 131. 

' ' 6e. 192 and i93*~Stage of JudcUal pToce«- 

ding- Giving f Mr evidence — acordtrig 



PENAL CODE (XLV OF i860)— S. 


evidence acting beyond jurudicUon— Tbird clast 
Magistrate recording statement under S. 164, Cr. P. 
Oodc* 

A third class Magistrate not being empowered to 
commit lor trial, cannot ‘deal judicially with any 
itaRc ol the proceciJings in a ease exclusively triable 
by a Court ol Session. It mch Magii-trate records a 
statement under S. 164, Gr. P. Code in a ease of that 
nature, such statement would not be evidence in a 
stage of judicial proceedings within the meaning of 
St. 191 ai^ 193. 1 p.C. II B. 702, Poll. 14 Bom. L.R. 
7^3—13 Cr.L.J. 709 = 16 Ind. Gas. 517. 


S. 193 -Judical proceedings, meaning of— 

Aa investigation under S. 164 of the Gr. P. C. is one 
preliminary to trial and comes witliin explanation a to 
S. i'i3 of the Penal Cjdc. 5 S. L. R. 174=13 Cr.L.J. 
33 = 13 lud. Gas* 273. '*4 J 


S 193 — ‘Judicial proceeding* — Investigation 

under 5. 164. Cr. P. C. — Magistrate competent to 
onminisccr oath. 

A Magistrate when ading under S. 164, Cr. P. C. a* 
a court IS entitled to administer an oath. An invcsii- 
gallon under Chapter XlV, Cr. P. G., is a stage of a 
judicial proceeding and therefore a person who gives a 
fahe evidence therein is liable to be convicted under 
S>. i 93 » I. P.C. (1905) 29 M. 89 = 3 Cr.L.J. 370. 


*93 — Jadiclal proceedings, etc. 13b 

r S. 193— Judicial proceedinga, meaning of— 
Punjab Land Alienation Act, (XUl of 1900)7 S. 19. 

j having produced a copy of the mortgage- 

deed before tue Deputy Commissioner, that oflScer 
rcfcrrca u to the Tabsildar for investigation and 
report. The Tahsildar did not make an inquiry. 
Before the Naib Tbasildar, the mortgagee stated that 
n^ paymeins were made by the morigagor to him. 
Un enquiiy, payments were found to have been made 
and were endorsed on the back of the original 
mortgage-deed and the document was withheld for 
that reason. The Deputy Commissioner sanctioned 
prosecution of the mortgagee for falsification of evidence 
by iraudulenUy producing the copy of the mortgage- 
derd and making a lalse statement before the Naib 
rahsildar: Held, that Uic prosecution was illegal 

r V production ol the copy did Dot amount 

to falsiQcauon of evidence and (2) Uic proceedings 
before the Nash Tahsildar were ultra vires. 80 P.L.R. 
1910=- 1 1 Cr.L.J. 601 = 8 lad. Cas. 243. 

I * 93 -“P 5 «‘iury-CrimiDal procedure Code, 
h. 470 bnquiry under if judicial proceediog. 

An inquiry under S. 476, Criminal Procedure Code 
is a judicial proceeding and a witness giving false 
cvid< nee in the course of such an enquiry is guilty of 
an ofTmec under S. 193 of the penal Code. (iQoB) 

32 M. 49=19 M.L.J. 42 = 4 ML.T. 404=1 Ind. Cas. 
597 = 9 Cr.L.J. 41 (F.B.J. 


——S. X93— Inquiry uuder & 11 of the Frontie 
Urtmes Kegulationa is not a judicial proceediog 

Inquiry by Uie Magistrate, claka under orders froii 
me Dumet Magistrate to fuid out whether aciioi 
under S. 11 of the Frontier Crimes Regulation i 
necessary, is not a judicial proceeding and giving faU 
evidence jhereui is no offence under S. 191. 82 Ind 
7 ^ 0 -b L.L. J. 375=25 Cr.L. J. i330=A.I.R. iga 


-S. 193— Judicial proceedings, meaning of— 
Kegiatrar — 1-alse etatemeot before— if puniobabic 

S. 63 of tbr Regiitration Act authorises the Sub- 

Registrar to auniiiustcr oaUi uud record staicmciii of 
llic pcliuoncr brtorc him and a person making a lalse 
ctiitcmeni before the Sub- Registrar is puaisliabic under 
b. 82 ol li.at Act and b. 193 of I.P.C. 12 M.L.T 3:6 

^(.9i2j .M W. N. 1107=14 Cr.L.J. I02»i8 I«d 
Gas. (X)2. 


Ss. 193 and an — Judicial proceedingB, meaning 

of — Siateuient to Mugistratc as head of police 

Conviciioo under S. *93— If ausiainable— Oath. 


\Vhcrc a scairmem .igaiint a |>olicc ollicer was mat 
to a District .\IagL>traic ai the head of die police an 
not a» a Magistrate and the Magistrate examined tl 
maker ol me statement on oath a/al after nridii.g te 
Maieinent to be a baseleis one, convicted the J.itt. 
uii'Jci .b. njj, i.P.C. Held, that ihe conviction coul 
not »t.intl, and al»o that it was unnecessary and pcrhai 
uiil.iwlol to .idminntcr 0.11I1 to him, 35 All. 102=1 
A L. J. 15-; 14 Cr.L. J. ^6= 18 Ind. Cas. 3.J4. 


S. 193— Judicial proceedings, meaning of. 

A piu«. ceding subsequent to setting andc. ex-parte 
ihcir*' c,ii -appli«..,iioii ol one against \%hoin the suit 
•.v.is donii-ssetl. i< not judicial prorcctling. 8 ;\.l . I G71 
— • 2 Cr I- J . 373 1 1 lud. Cas. 14 1 . 


3 . Procedure for taking cognizance of offence. 
See also: Cr.P.C., Ss. 195 and 476. 

S. 193. 


^^^8 tjf a Complaint by a proper person is a 
condition Dcccsfary to the taking cognizance of an 
ofifence under S. 193, I.P.C. A.I.R. J942 Mad. 326= 
1942-1 M.L.J. 105=1942 M.W.N. 126 = 55 L.W. 321 = 
43 Cr.L.J, 738 — 201 Ind. Cas. 437. 


Ss. X93 and 500— Offence nnder both sections 
—Complaint by person defamed under S. 500— 
Maintainability — Complaint by Court under 
S* 195, Cri m i n al Procedure Code — If essential. 

Per Govioda Menon, J.— Even when the Court 
before which the alleged defamcr had given evidence 
hnds that the deposition is fake, it is open to the 
person defamed to institute proceedings under S. 499, 
i’ciial Code, without the Court hlmg a complaint in 
accordance with the provisions of S. 195, Criminal 
Pioccdurc Code. All the more so is such a complaint 
unnecessary where a dclamatory statement is made by 
a witness in the course of a judicial proceeding and 
the Couit has not adjudicated t.pon the truth or falsity 
c^l It, where the Court was deprived of an opportunity 
ol so adjudicating; in all such cases it is open to the 
party defamed to lake proceedings under S. 499, 
I’cn.il C:ode. (1941) 2 M.L J. 6i8=l.L R (1942) Mad. 
13U, approved. 


I’er Balakrisfana Aiyar, J. — Where an alleged 
onciice falls both under bs. 193 and 500 of liie renal 
Code a complaint of the Court is not necessary to 
enable a Magistrate to take cognisance of a complaint 
under S. 5''o ol the Penal Code alone. 

Per Baabeer Ahmed Sayeed, J. — Any statement or 
averment made in the course of judicial proceedings 
whether false or true could be made the subject-matter 
of a criminal prosecution by a person aggrieved when 
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the laid itatement or averment or evidence is alio 
capable of being brought within the scope of S. 193 
of the Penal Code, without a complaint given by the 
Court before which the statement or averment was 
made or evidence given. 1950 M.W.N. 878= (1950) 2 
MX.J. 686=A.LR. 1951 Mad. 34 (F.B.). 

— S. 193— Complaint by Court necessary. 

A complaint by the Court is necessary for a 
prosecution for an offence under S. 193» and the 
parties cannot be permitted to evade that provision 
of law by 6ling a complaint of defamation. A.l.R. 
1940 Mad. 677 = 51 L.W. 491 = 1940 M.W.N. 392= 
(1940) 1 M.L.J. 689=41 Cr.LJ. 906 = 190 Ind. Cas. 
358. 

S. 193. 

A complainant cannot avoid the provisions of 
S. 195, Criminal P.C.* by making a complaint for 
a lesser offence. An Amin who makes a false 
return of an execution process is guilty of an 
offence under 5-193, I.P.C.»and a complaint in 
respect of it must be made by the Court, and the 
complainant cannot avoid the provisions of S. 195, 
Criminal P C., bv filing a complaint under S 167, 
I.P.C. A.l.R. 1945 Mad. 9 = 57 L.W. 465 = (1944) 
2 M L.J. 157 = 1944 MAV.N. 684 = 46 Cr.L.J. 259 = 

217 Ind. Cas. 236. 

S. 193. 

The accused were ebareed under Ss. 193, 211, 

218 and 2?0, I. P C., in respect of proceedings 
under S. 109, Criminal P.C. There was no com- 
plaint 6fcd by the Magistrate before whom the 
proceedings were pending : 


S. 193, I.P.C., which is an offence against public 
justice and so not cognizable without the com- 
plaint of the Court concerned or some Court to 
which it is subordinate, would be cognizable on 
the complaint of seme other person or body when 
the Court itself was acting without jurisdiction. 
A.T.R. 1934 Cal. 457=35 Cr.LJ. 946=38 CW.N. 
578=61 C. 792=149 Ind. Cas. 363. 

s. 193, 

A person cannot be prosecuted under S. 471, 
I.P.C., when the facts alleged constitute an offence 
under S. 193, for which a complaint by the Court 
is neccisary. A.T.R. 1933 Mad. 413 = 37 M.L.W. 
547 = 1933 M.W.N. 217-=34 Cr.LJ. 800=144 Ind. 
Cas. 519. 


— S. 198— Evidence— Crucial date. 

Where an offence is committed under S. 193, 
I.P.C., in re!«pect of proceedings in a Court of law 
which are contemplated but which in fact are 
never started, S. 195, Criminal P.C., docs not 
apply, and although an offence has been commit- 
ted under S. 193, I.P.C., the Magistrate can take 
cognizance of it without getting any complaint 
from a Court. 

Although for the purpose of determining whe- 
ther an offence has been committed under S. 193, 
I.P.C., the crucial date is the date on which the 
offence was committed, yet for the purpose of 
seeing whether a complaint bv the Court is neces- 
sary under S. 195, Criminal P.C., the crucial date 
is not the date when the offence is committed hut 
the date when the Court takes cognizance of the 
offence. 


Held, that the off'*nces under Ss. 193 and 211, 
were committed in relation to proceedings pending 
*n the Court of the Magistrate, and no Court could 
take cognizance of these offences except or the 
complaint in writing of the Magistrate in whose 
Court these proceedings were pending or of some 
other Court to wliich the Magistrate in question, 
was subordinate. The charges under these section's, 
therefore, must be quashed. AIR. 1937 Lah. 802 
= 39 P.L.R. 1011=39 Cr.L.J. 122 = 172 Ind. Cas. 
373, 

S. 193. 

If the offence falls under both the heads S. 193 
and S. 218, I.P.C., and forms part of a single act, 
the complaint cannot he permitted to proceed for 
an offence under S. 218 onix . which docs not re- 
quire sanction. 1935 M.W.N. 1344. 


~*“S. 193— Complaint by Collector acting 
without jurisdiction, effect of. 


The summary investigation which a Collcc 
holds under S. 14, Ben. Patnt Regulation (VIII 
1819), is one in the course of which proofs car 
called for and as the result of which an aw 
niay be made. The Collector holding the inve 
Eation, therefore, is a tribunal which would co 
within the meaning of the worrl ‘Court.’ Con 
Quently, a complaint un<!cr S. 193, I.P.C. can 
betaken cognizance of except upon the compla 
9* ^"*t Court. The Deputy Collector is a Co 
tnough he may not have been acting with jurisd 
•on. It is not correct to say that an offence yn 


Though proceedings contemplated at the date of 
the offence are sufheirnt to constitute the offence 
under S. 193, I.P.C., proreedmis conl< rr pi? ff d 
at the date when the Magistrate takes cognizarce 
are not sufficient to bring the case within S. 195, 
Criminal P.C. 

Where the charge is that the evidence has been 
fabricated in connection with proceedings which 
are only contemplated hy the accused, it is upon 
the prosecution (Crown) to prove the fart that 
proceedings were contemplated. A .1 .R . l<-32 !’< m 
188 = 34 Bom.L.R. 294 = 58 Bom. 213 = 33 Cr.L.j' 
386=137 Ind. Cas. 134. 


S. 193. 


Where a party who has brought a civil suit has 
not himself fabricated the evidence in relation to 
that suit but is challenging certain evidence the 
opposite party might produce against h;m, to his 
prejudice as being fal.se and fabricated and it is 
not produced and the party succeeds in the suit, 
party is entith d to file a complaint against the 
other party under Ss. 192 and 193, Penal Code 
and it is not necessary that the Court should file 
complaint under S. 19S (h), Cr. P. Code 32 Com 
L. R. 589 = A.I.R. 1930 Bom. 337. 


S. 193 — Sanction. 

Sessions Judge can take action even though 
oftence IS committed before his predecessor 0^ 

Ind. Cas. 991=27 Cr. L.J. 527 = A. 1. li. 7926 £ah! 
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-S. i93--Who can grant sanction^Offence 

against public justicft—’Sanctioii. 

An offence under S, 193 of the I P. C. is an 

offence apamst puMic justice. T^c pe»son best 
Qualified fo sav whcfber a pro«erution should or 
should not be instifuted is the Judwe before whom 
the evidence was given and who had considered 

^ AX.J. 538=13 Cr. L.J, 

496=15 Ind. Cas. 496. 

^93 — Public Justice— Offences against— 
to T>rorecd under S. 476. Cr.P C. 
—See Cr.p.C.,S. 476.4 Bom.L.R. 618 = 26 B. 785. 

“■“S. 193 — Accused not given opportunity to 
explain. 

The accused in the course of a report to the 
Police rccardinv the^t of certain articlec mentioned 
that he m-csed Rs. 410 which he had left in an 
un'orked drawer. During the examinatin on be^ng 
asked where he got this money from, he answered 
that If was part of the amount of Ps. 500 which 
he had borrowed from his hoste«s. This ladv was 
exam ned first as to some other qnrstions and then 
wMthont further introduction she was a«kcd whe- 

accused the amount of Rs. 
500.«he <hook her head and said she did rot lend 
him Ks.50n and then after a piusc, added, as far 
as she could remember. The next qu^'ctlon asked 
to her was also on another subject. The accused 
was prosecuted for perjury: 

Held, that as the question put to the lady about 
the loan was an isolated one without explaining to 
her w'hat the quection was directed to or the 
Circumstances, and as no opportunity was given 
her to explain her isolated an«w'er« nor the accused 
re-ca'lcfl to amplify the evidence he had g'vcn, it 
app<*arcd as if a trap had heed l.aid in this way 
tor the accused and that a charge of perjury ought 

not to he thus liglitly made or based upon a mere 
isolated answer : 

Held, also that although the Code gives a 
Migistrate or a .fudge a full discretion as to whe- 
ther oc not he sh;ill give the arcu€cd an opportunity 
to show cause why a complaint should not he made 
aeninct him, this was a ra<e tu which the learned 
Nfag’«tra»e ougt t to have given notice to the accus- 
ed before making the complaint because the 
accused might well have been able to explain 
moT fully the circum<.tance« in wh'ch he gave Ins 
evi dence, and to satisfy the Magistrate that in 
fa t, he 1 ad nnt made anv fal«e statement. A. T R. 
1933 Cal. 606=34 Cr.LJ. 833=M4 Ind. Cas. 846. 

— — S 103 — AnpHcation for transfer with sworn 
affidavit — D.mal of alIrpa»ions bv accused by 
counter af f idavit and also by trial Magistra'e’s 
s»aiement— Complaint against applicant ur drr 
S.lO^on the basis of counter affidavit and 
Magistrate’s statement, propriety of. 

An application was put in for the transfer of a 
rase on the ground that the accused pe rsou had 
hcrfi seen com ng away from the conipound of the 
trving .Mag'viratc. Tins fact was sworn by an 
alTi'l.iV't. The ac(-u<cd den'cd thi.« stalimenlhya 
coiinfei-ani<lav t ai d the Iryug, Magistrate .also 
denird It hv Ins own Statement. A complaint under 

l^3» I.I^.C., was orden d to he drawn up ag.aitist 

»hc complainant. 1 1 was cor.icuded tliat a complaint 


could not be drawn up on the basis of the counter- 

atlidavitand the Magistrate's statemeot: 


Held, that it was an unwise course to make a 
complamt on the basis of the counter affidavit 
a d the trial Magistrate's statement, when the 
difficulty could have been overcome by directing 
an inqu-ry under S. 476, Criminal P. C. and the 
objection raised could thus have been avoided. 

344 = .‘i3 r.L.T. 184 = 32 Cr.L. J. 674 
= 58 Cal. 1211=35 C.W.N. 690=131 Ind.Cas.262. 


“S« 193— Contents of complaint. 

Tn prosecution for perjury, the complainant 
Court should point out particular statement made 
as deposition as being in its opinion false and that 
the maker knew it to he false or did not believe it 
to be true. 1936 M.W.N. 464. 


S. 193— Complaint under— Particolara necea- 

sary. 

A complaint generally ought to contain sufficient 
particulars as to the offence with which a mar is 
chargf and in the case of an offence under S. 193, 
a complaint ought to mention the particulars, for 
S. 193 consists of two pans: one relating fo false 
statements and tbc oth^ r to the fabrication of false 
eyidrncr. If it is a false statement that is com- 
plained of then the false statement should be Set 
out in detail. It should not be left to the frying 
Court to find out what statr ments are false and 
what statements are rot false. 99 Ind. Cas. 66' = 
26 Cr.L.T- 1539=1925 M.W.N. 470= A. I. R. 1925 
Mad. 1157. 


S. 193. 

A complaint of offence under S. 193, T.P. C., 

must Slate what was the false evidence given by the 
accused. 


It is not for the Magistrate to fi«h about in order 
to find out what statements the complaining Court 
may have considered to be false. The complaint 
Itself must make it clear; otherwise a complaint 
under S. 103 cannot stand. 86 Ind. Ca*. 449=48 

■'' J ."' = Cr.L J. 80I = A.1.R. 

1925 Mad. 609=48 M.L. J. 290. 


4. Sentence. 

“■“S.193 — False statement under S. 164, Crimi- 
nal P.C. Contradicted at his trial— Heavy penal- 
ty if proper. 

The Court should not impose a heavy penalty in 
a case where the accused who has made a false 
statement under S. 164, Criminal P. C., and has 
coniiadicled it in his evidrner, is alternative ly con- 
victed urnlcr S. 193, 1. P.C. Wlicre, however, llic 
slafi ment at the trial is faUe it would be much 
more serious matter c.*il|itiK for Sr ve rr sentr-m e. 
A.I.R. 1910 Bom. 385 = 42 Bom. L. R. 745 = 42 
Cr.L.J. 155 = 191 Ind. Cas. 336. 

S. 193 — Statements need not be material for 

decision of suit but for purpose of scmentc. 

It is not necessary that the stat<ments which 
form the subiect-matier of 3 charge under S. 193, 
should be material for the decision of the suit and 
the question cap only be considered for tlic purpose 
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of the sentence in the event of a conviction, A.I R. 
1939 Lah 529=41 P.L.R. 652 = 41 Cr-LJ- 204 = 185 
lad. Cas« 588. 

— S. 193— Extenuating circumstances. 

% 

The accused committed perjury in the Court of 
a Magistrate but had done his best to put the 
matter right before the TriVunal. He had brcn 
actually in the lock-up for almost 18 mr'nths. He 
was a student when he was art* sted and 5 years of 
his 1 fe had been wasted. He micht have been 
pro«;erutpd fora failure to comply with the terms 
under which he was given a pardon but he had not 
in fact been prosecuted : 

Held, that the sentence of 18 months was too 
Severe and st’ould he reduced to one of 6 months. 
A.l.T?. 19M Lah. 981 =16 Lah. 1^3 = 36 Cr.L.J 402 
=37 P.L.R. 531-153 Ind. Cas. 547. 

S. 193. 

The sentence of imprisonment w’ith the alterna- 
tive of fire is not in acrordarice wili S, 103 which 
providt s for imprisoi merit and fine. 1933 M.W.N. 

896. 

— “S. 193— Sentence, 

Giving false an«wers to questions which should 
not have been a«ked but w^re asked— Perju y is 
comm'tted but s»nt»rce should be l>fcl>t 90 Ind. 
Ca^. 715 = 7 P.L.T. 428 = 26 Cr.L J- 1611 = A. ). R. 
1926 Pat. 168. 

S.193. 

S. 193 does not say that there are two kinds of 
petjury, but that if perjury is committed m the 
stapc of a judicial proceedinif it may Impunislud 
more severelv than if committed in any other ca«e. 
The offeree is perjurv whenver it may he erm- 
m tted. 60 Ind. Cas. 593 = 45 Bern. 834=z23 Pom. 
L.R.1 = 22 Cr.L.J, 241 = A.!.R. 1921 Bom- 3 (F.B.) 

— S. 193 — Lenient sentence — Intending 
surety put unnecessary questions— Per jury. 

Where an intending surety committed perjury in 
the matter of answering a questioti as to wheiht-r 
he was imprisoned 30><ars priorlothntdate, their 
Lordships observed ihst a Inn'ert p«n«shmtnt 
should be feiv( n. (1904) A .W.N. 52 = 26 A . 371 . 

5. Miscellaneous. 

Sb. 193, 406. 

Indian British subject apro'ntid sole executor of 
will of D, F.urop* an British subject and guardian 
of D*s minor son — In procccdirps on appl cation 
by R, European British sub ject, for removal of G 
from guard'ansh'P and rer dition of account High 
Court dTPcting G’s prosecut’on ur'der ?5. 193 and 

406, l.P.r.-Case hi Id f<ll u- der S. 443 (1) (h), 
Criminal P.r. A. I. R. 194.3 T ah 8 = 46 P.L R. 127 = 
43 Cr. L.J. 901 = 202 Ind. Cas. 759. 

— — Sb. 393 — Procedure — Petilicn under In- 
come-tax Act, S. 25— Siaiements in. 

Statements in a petition ur der ?. 25, Tn cm - t; x 
Act; must be verified hke plaints by the petitioner 


or some other competent person in the nianrier re- 
quired by law. It is the Collector and the District 
Magistrate who can direct proof edings to be takrn 
for offerees under the Act. 15 AL.J, 163 — 18 
Cr. L.J. 433=38 Ind. Cas. 593. 

S. 194. See Ss. 191 to 193. 

— — S. 195 . See also Ss. 191 to 193. 

S. I95--Taking photographs of under-trial 

prisoners. 

The police in contravention to their departmental 
rules, took photographs oi undcr-irial pr.soneis: 

Held, that the inference, without proof, of their 
intention necessarily to u«e the same for fabrica- 
ting false evidence could not he drawn. 14 A. L.J. 
688=17 Cr. L.J. 431 = 35 Ind. Cas. 991. 

— — S. 195— Inducing witness to gi^^e false evi- 
dence. 

Where the accused rerson persuaded a witness 
in a case to make a statement that the latter saw 
certain persons committing a daco'iy. Held, this 
is not sufficient to conviit the accused uid*r 
S. 105 , I.P.C. 16 Cr. L.J. 667 = 30 Ind. Cas. 651 
(Ail.) 

•— S. 195 —Ingredients of offence under. 

To sustain a conviction under S. 195. T.P.C., it is 
not only necessary to prove that the aci used spf>ke 
falsely, hut alsn that he kr ew he was spc.iking 
falsely. 6 M.L.T. 91 = 10 Cr. L.J. 7 = 2 Ind. Ca^. 
431. 

S. 196— Income-tax proceedings— Applicabi- 
lity— Production of false accounc bocks. 

Section ‘37, being a penal section, has to be cons- 
trued strictly. Tl'cre is no reference wiatso«vcr 
in liie section itself to S. 196. I.P.C., ihertfore, 
a person cannot he prosecuted under ?. 1^6 for 
producing account books in pursuance of loiice 
under S. 2.3 (2) where the books wtre found to l-e 
false. 104 Ind. Cas. 90. =.3| C. W. N. 996 = 43 
C.L J. 550 = 8 A.I Cr. R. 445 = 28 Cr.L.J. 887 = 
A.l.R. 1127 Cal. 724. 

— — S. 19S — Applicabdity — Assertions in affida- 
vit on information— Not proved incorrect — No 
perjury, 

A person commits no perjury when (he asser- 
tions which he makes are, ac<ording to I'is affula- 
vir, not from his person^! knowkdt;c hut {if>m 
what he had been told, and where ttiere is nothing 
whatever to show rtmt the as'cri'oi'S are not 
correct. 74 Ind. Cas. 75 = 21 ''•L.J. 88=21 Cr. L.J. 
747 = 4 L.K.A.Cr. 6 = A.l.R. 1923 All. 1/5. 

S. 196. 

The u-e of evidence contemplated in S. 196, is 
use by a » t V or w'ttiess and to' U'e by tie < on 1 1 , 
A.l.R. 1938 Pat. 83=19 P.L T. 51 = 16 Pat. 5'1 = 
39 Cr.L.J. 314 = 4 B.R. 274=173 Ind. Cus. 432. 

S. 196. 

An offence under S. 196, I P C., can be held to 
have been committed only if it is shown that the 
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evidence which the accused used or attempted to 

use as true or genuine was io existence at the 
time* 


on an entry in the almanac of 
a witness who had appeared in the Court in 
obedience to the summons issued on him. He was 

a>*ked to produce the almanac. 
lhu< there was no material before the Court to 
enable it to hold that the almanac which witness 
had been called to produce was in existence or 
that It contained any false entr>; 


Held, that the charge under S. 196 had not 

accused. A.I.R. 

1937 Pat. 467=18 P.L-T. 27 l = t6 Pat. 21=38 
Cas.^ 997 C.L.T. 10=170 Iiid. 


falsify Essentials — Knowledge of the 

In the absence of any evidence that the accused 
knew that the interpolation in an account com- 
plained about, was a false statement, the m«*re 
lact that It was he who produced the accounts 
c support a convict.on undrr 

449 = 48 Mad. 395 = 21 M I .W. 

\Vl}^ 290 '^'^' = A ' *925 Mad. 609 = 48 


-S 196 Corrupt uso— Production of doenmeot 
und«r Court s orders— Swearing as to Its genuine- 

It ii an eiiential element of the offence under S. iq6 
that the documrnti .hould have been corrnptly med 
or aitcmpird to be uied a» true or genuine evidence. 

Where the appellants produced the documenis in 
Court, m obedience to an order of Court to that effect: 

Held, that the app^llanti were not guiltv under 
lob as ind-pendent vnbtioa on their part was entirely 
absent. 3^ Mad. <87, Foil. ^ 

Held: further that their having sworn in evidence 
thai uic documrnti were grnuine do« not make them 
guilty under thii lection. :<6 Mad 302, Foil, fnd. 

-A ^ J Buf.L. j. 349*3 Pang. 36 

— A.I.R. 1925 Kangs 191, 


Per ft^cleod, C. J. — It is clear that the use of the 
faUe evidence with knowledge that it it false must 
ordinarily be corrupt from its very nature, and the 
onus lies on the accused to ihow that there are circum- 
ijtances m the case which prevent its being corrupt. 

I he fact that be was defending himself against a criminal 
charge is not enough. 

Per Sbah.J — His position at an accused person 
mu^t be taken into consideration in determininff on the 
widence in a particular case whether he uses it corrupt- 
ly or not, 64 Ind Ca*. 503=23 Cr.Lj. 23=46 Bom. 
3*7 — 23 Bom. L-R. 9B7— ^I>R« 1922 Bom. 99. 


>. 190 — Intentloii to procure false conviction— 
If 'corrupt'. 

iti S. »96 connotes a motive not necessarily 
connected with the passing of money as an inducement 
and an intention to procure a false conviction is a 
corrupt intention i P.R, 1914 Cr.=z,39 p.^.R. 1914= 
15 Gr. L.J. 344=23 Ind. Gas. 696. 


'S. 196— Attempt to procure a medical certifi- 
cate. 


A mere attempt to get a medical certificate which is 
refused does not fall under S. 196. 17 Cr.L. I. 288=2*; 

Ind. Gas. 820 (Mad.). 


S. 196— PanJsbment — Must be deterrent. 

The offences under S$. 196 and 465 are indeed serious 
and difficult to detect and consequently call for deterrent 
puniihmeot. 07 Ind. Cas. 8f'5=5oBom. 782=28 Bom. 
L R. 1051=27 Gr L J. I I73 = A.I.R, 1926 Bom. 555. 


S. T97— Applicability— Certificate under Post 

Office Savings Bank rules not certificate contemplated 
bv S. 191. 

The certificate given under »hc Post Office Savings 
Bank rule ihat in the case of female depositors with- 
drawtna by their auihorisf-d agents under Rule 18 the 
agent must »ign a certificate on the application for with- 
drawal to the cn>ct “^rtifiid that the drposi lor is on 
this day alive and sane" is not a ccfiificatc eithrr pres- 
cribed by the Government Saving* Banks Act or by 
statutory lules made thereunder. The rule is made for 
the general conduct of the Post f^ffice bu»ines6 and 
therefore signing such ccnificaic after a fetnaJc depo- 
sitor’s death is not an offence under S. 197. 


— — S. 196 — Corrupt use — loduclog a public 
servarii tf. give fAl.e evklencc — U.ing evidence krioxving 

It to be false— Defence to a criminal charge —Not stiffi- 

cient to abiolv'C. 

The accused, who watilcd to prove Rlibl in a rase in 
which he was charged with assault, produced as his 
wit *e»s the paiii of anot».er village to pr«,ve his absence 
in the vill.igc at Ihe time of ihc asi.^uh and produced a 
cattle jK)Ufid receipt. His defence having hem dis 

b licvr«|, hr was charged under Sectio,, lofi of the Penal 
C-»dr for the offence of using fjsc evidence as true 
‘corrujiily. 


Held, in giving false evidence on l>eha|f of the accu 
ed. the paiil had a corrupt motive and thcrehire tl 
arrmrd is guilty of the offr„ce of corruptly using fal 

evidence as true. Corrupt use of the hibriraled evident 
by the accused rame under the scope of Section igfi , 
the C'.de. becaiunn order to supjxirt his false drfcni 
Ihe .'iccused mduced a public servant to produce 
fabricated document. 


Per Suhrawardy, J.— Tlie certificate contemplated 
by S. 197 is a certificate which is required by law to 
be given or signed fr^r the purpose of being used in 
evidence in the course of administration of justice, qt 
Ind- Cias. 988^42 C L J. 557-30 C.W.N, 120 = 27 
Cr.L.J. i82 = A.I.k. 1926 Cai. 258. 

Sb. 197, 198— Medical certificate. 

What S. 197, coniemplales U that the certificate 
should by some provision of law be a<lmissiblr in evi- 
dence as such certificate without further pr'^sf. A 
medical c<-rti(icatc is not per se evidence of the illness 
of a person certified to be ill therein. A medical 
certificate is not, therefore, a certificate relating to any 
fact of which such certificate is by law acimisstbic in 
evidence. Hence, issuing and user of a medical certifi- 
cate in a criminal proceeding stating contrary to the 
fact that the accined was ill, would render neither ibe 
accused nor the issuer of certificate liable under S. 197 
or S 198. A.l.It. 19^2 Cal. 40=1. 1 ..R. (1942) i Gal, 
573=44 Cr-L.J. 292-^204 Ind. Cas. 4(2. 
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197 — Falb« affidavit — Accused not protected. 

Where the law doei not prohibit the administration 
ef an oath or solemn affirmation and where in fact the 
practice of the Court directs that an oath or solemn 
affirmation must be administered before the affidavit is 
accepted, there cannot be any protection for ’an accused 
person who commMs perjury in such a document. The 
uct the affidavit was made for supporting transfer 
application in a case in which he was an accused is 
immaterial; ig All. 200 and c8 All. 3^1, Doubted and 
not Foil. 123 Tnd. Cas. 834= 1930 Cr C. 158=31 Cr.L j. 
600=7 O.W.N. 9=A.I.R. 1930 Oudh 62. 

S. 197 — Application noder the Land Registra- 
tion Act-^Falae scatetnent. 

A person who had his name registered by an 
application under the Bengal Lsnd Regisiration Act» 
alleging that the real person is dead, is not liable to 
be prosecuted under S. 107, I.P.C., as the Land 
Registration Act does not require a certificate to be 
signed or given. 3 Pat, L.W. 201=18 Cr.L.J. 97®= 
42 Ind. Cas. 594. 

— Ss. 197 and 198— Certificate — Signed petition. 

A signed petition filed in Ccurt i« not a certificate 
under Ss. 197 and ip8, I.P.C. The word ‘certifi- 
cate’ in Si. 197 and 198 has not the force of certifica- 
tion. 20 C.W.N. 520 = 23 C.L.J. 423=17 Cr.L.J. 140 
= 33 Ind. Cas. 316. 


respect of matters and causes atisii g within and subject 
to the jurisidiction of the Court of the Munsif. He is 
therefore competent to administer oaths or affidavits 
in respect of affidavits filed in causes before the 
Additional Munsif, when he functions at Srishtadar 
for both officers, and such an affidavit is a legal 
declaration. If, therefore, false allegations are made 
in such an affidavit, the person making such allega- 
tions is liable to conviction under S. 199, I, P. Code. 
25 Pat. 273=12 Cut. L.T. 21=13 B.R, 246 = A.I.R. 
1947 Pat. 54=48 Cr.L.J. 258. 

S. 199 — Applicability — Application for execu- 
tion of decree. 

Section 199 does not apply to applications for execu- 
tion of decrees containing false averments. A.I R. 19?4 
Oudh 65 = 11 O.W.N. 87 = 33 Cr.L.J. 390=147 Ind. 
Cas. 395, 

S. i 99 ~Affidavit 6 — Oatb administered by one 

having no authority to administer — Section does 
not apply. 

A nazir of Civil Court has no authority to administer 
oath for the purposes of an affidavit or stalcmeiit to 
be used in a Criminal Court and a person making 
such statement cannot be conviettd under S. ign. 
116 Ind. Cas. 248= 3 1 Bom. I,.R. 144=30 Cr.L-j. 

593= 13 A.LCr.R. I4=A.I R. 1929 Bom. 136. 


- ■ S. 198. 

Injuries on complainant slight — Doctor certifying 
that they were severe; 

Held, that complainant’s or bis pleader’s prciecu- 
tion under S. 198 is miscont ei\ed. A.I.R. 1944 Cal. 
448 = 46 Cr.L.J. 187=216 Ind. Cas. 321. 


' Ss. 198, 197, J96— Certificate referred to in 
S. 198, nmture of. 

Section 198, must be read along with S 107. Upon 
reading these sections it ii manif-si tliat the certificate 
which is referred to In S. 198 must be one wh cb is 
either ’‘required by hiw to In- given or jigned” or “is 
by law admissible in eviclrri< Sfcticm 197 contem- 
plates that “the certificate*' »hou)d by some provision 
of law be admisbihlr in evidence as such a certificate 
without further proof. 

CoDicquently, a person cannot be coiivittcd for an 
offence under 6. 198, with r<fcrericc to tiling a birth 
cetlificatc of bis father frt m the I'resident of ihc 
Municipality, since the cerufKate cannot be treated as 
evidence, unless it is formally pir ved by the Chairirtan 
who granted it, A-l.K. 19^7 Pst. 467=18 P.L.T. 
271=16 Pat. 21 = 38 Cr.L.J. lou =4 B.R. 3=3C.L.T. 
10=170 Ind. Cas. 997* 

•““S, i99~- Applicability — Munsif’s Court — 

• Sriebtadar— Ailidavit aflirmed before Lim and 
filed in case before Additional Munsif- False 
declaration in — Conviction — Legality— Offence. 

Under S. 3 of the Bengal, Agra and Assam Civil 
Couru Act, the Court of the Munsif it one Court 
though there may be several officers working as 
Munsifs in the tame district. Each officer does not 
constitute a separate or different Court, though Muntift 
posted to one district are olten called first, second and 
additional Munsif. A Sruhtadar of the Court of the 
Munsif it, cx officio, a Commissioner of Affidavits m 


S 199— Under S. 539-A, Cr. P Code — Grounds 

of belief not stated — Section applies. 

Where a deponent while swearing an affidavit under 
S. 529-A, Cr.P. Code swears of his personal know- 
ledge of the truth of his allegations and the allegation.s 
arc iiltima'ely found to be false, he is guilty under 
S. tqg, I,P.C although he ha^ not separately stated 
what fnets he had reasonable grounds to believe ‘o be 
true as required by third claute of the section; 14 Cal. 

Uitt. ii6lnd. Cas. 755=30 Cr.L.J. 645=13 
A.l.Cr.R. 9i=A.I.R. 1929 Pal. 156. 


- — S. 199 — Ingredients of offence. 

In order to convict a person under S. too, the 
prosecution has to prove that he cither knew or believed 
his siaiciueut to be fahe or that he did not believe it 
to be true. Where theic ib reasonable po>sibility that 
the defence story was tiue, these <"»sentjal itigrcdienig 
would not be esiablhhed. J2 B.R. 280=122 ind, 
Cas. 620=47 Cr.LJ. 3i7 = A.I.R. 1947 Pat. 251. 


S. iS 9 — Circumstantial evidence. 

A person can be ccr-vici< d ur.dcr S. 190 purely on 
the habit of circumstantial < vidrnce. A.I.R. 1944 Sind 

155=1. L.R. {1944) Kar. 133=^46 Cr.L-J. 223=217 
Ind. Cas. i8a. ! 


5 . 199— Charge under S 199. Penal Code and 
iai Marriage Act, S. ai — Burden of proof. 

a charge under S. 199, Penal Code read with 
Special Marriage Act, the burden of provine 
the declaration niadc was faUc and tha< the 
nent knew or had rearon to believe that it w is 
is on the prosecution. Where in a case the 
•cution had failed to discharge this burden’ the 
IS ^tilled to an acquittal. A.I.R. 1034 Oudh 

.. (.-as. CU9. ' 


9 
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Ss. 199, aoo — Presentation of false affidavit. 

It U an clrmcnfary principie of criminal law that 
whrn the S'-ciion treaiing an ofTence mentionj in the 
dchiiition of the off ncc a particular slate nf mind on 
the pan of the offender a> being an ingredient in the 
offence, the burden of proof is Uiercby placed on the 
prosecution to establish tbat such a state of mind 
present in the accused at the time of commiiiiug the 
act charged. The burden of proof in a charpe urrdcr 
S. > 99 . Penal Code ii on the pro<ecution to show that 
at the time of making the affidavit the accincd (i'her 
knew or believed it to be faUr, or did not believe it to 
be true. 

Tiic accused in an affidavit filed in a rent suit in a 
Civil Court stated that his tenant died on a particular 
date, but on a counter-affidavit filed by the tenant’s 
husband the Court came to the conclusion that the date 
of death at alleged in the accused’s affidavit was not 
the correct one and directed the presetitaiion of a com- 
plaint under S 4':6, Criminal P. C., for the prosecution 
of the pctitiuDcr for an offence under S. 199, Penal 
Code I 

Held, that it was wrong to say under S. 106, Fvidcnec 
Act, that the burden of proof a.s lo the oaic of the 
tenant's death was on the accused on the ground that 
i* was a matter particularly wiihin his knowledge; and 
that the burden lay on the prosecution of proving every 
ingredient comprised in the difiniiion of the offence, 
and in the absence of such evidence tlu; conviction 
could not stand. 

An affidavit which is inadmissible merely on the 
ground of some informality is still a declaration wiihin 
the meaning of Ss. 199, voo, Penal Code, A.l.R. 1933 
Pat. 513=34 Cr.L J. 9‘.^->4 1 *.L.T. 679=144 Ind- Cas. 

587- 

' S. 199— Burden of proof-— Oo prosecution- 

In the case of a prosecution for making a false 
statement it is for the prosecution to prove that the 
sutemem of the accused was fal»r, and not for the 
accused to prove that it \sas true. 108 Ind. Cas. i2.s = 
29 Cr.h. J. 3't6 = 9 A.l Cr.R. 91=9 L. R.A. Cr- 3= 
A-I.R. 1928 All. 182. 

■S. 199. 

Comparing S. mo, with S. i0», which defines the 
offence of ‘giving false evidence’ known as peijury in 
English Law, it is clear that the declaration conicin- 
p^ated in S. 190, itaKpetics of ihr gerus of dcclara- 
lions conteniphii'-d in S- 19*. I.P.C. A I. R. i 0 t 3 Nag. 
17-= I912 = N.I J. .«>47 = .t4 Cr.L J. 313= I.L R. (1943) 

Nag. 547=504 Ind. Cas. 605. 

S. 199 — RecUlesB ollcgatlonu Jo affidavit. 

Tendency on the part of applicants to make recklets 
allegations in the alfidavits filed m the High Court dc- 
prec-itcd. 

Held, after considering the farts, that it was expe- 
dirot in the interests of justice that an ciiquiiy should 

made into an offence uridcr S. I90. A.I.K. 1940 pat. 
031 = 41 Cr.Lj 7o2=6li.R. 754=1 88 lud. Cas. 854. 

S- 199-* Fa 1 «e declaratioo and reckless state. 

xneot— litfect of. 

Under S. 199, T.P.C., a statement must be one which 
is cither false to the knowledge of the person making 

or wi'uh be oiigbi to have lu.iwn ro t>e false or 


could not Lave believed to be true. Siatcmenu made 
in a reckless or haphazard manner, though untrue 
iu fact do not constitute an offence under the section 
when the person making them immediately admits the 
mistake and corrects them. 18 Cr.L j. 63^ = 6L.W. 941 
=22 M.L.T. 298=33 M.L.J. 545=39 Ind. Cas, 1004, 

■ S. 199 — Affidnvit merely repeating statement 
of another. 

W'here a person in swearing to an affidavit only re- 
peau what another person had written in the notice, 
it will not have the effect of esiablubing that the ac. 
cused swore to a false affidavit. A.LR. 1037 21 tea 

17 P.LT. 6j2=38 Cr.L.J. 216=3 B.R. i^=i6G 
Ind. Cas. 352. 

• S, 199 — Inaolvency petition containing false 

statemcois. 

The statements in a petition of insolvency are very 
an-nlogouf to >>taieinenis made io ordinary civil plea- 
dings — itatementi which are verified by law on the part 
of the person who places them on the record But they 
certainly do not cojistituie evidence which is bound to 
be accepted by the Court. A petition in imolvcncy 
unbacked or uncorroborated b/ other evidence would 
not be accepted by the Court against the interests of 
any other person who was concerned in the question of 
the petitioner’s insolvency. 

Where in an insolvency petition a false statement 
was made that the petitioner had not been an insolvent 
before, and on this being proved to be untrue, prosccu- 
Uoo under S. 190, was launched; 

Held, that this petition could not be used as evidence 
to prove ttiat in fact he had not filed such a petition 
and no off'nre un.ier S. 199, was commitecd. A. L R. 
1936 Cal. 801 = 38 Cr.L.J. 408 = 1. L.R. (1937) I Cal. 
504= 167 Ind. Cas. 525. 

S. 199 ^Declaration made under S. 9i, Special 

Marriage Act, 187a. 

Aposiacy or change of religion or a declaration that 
one does not profess any of the known or revealed 
religions of the world is not per ae criminal offence. Th^ 
ofirnce coniemplaied in S. 21, Special Marriage Act, 
only deals with the declaration of a profession of want 
of bt licfin ihe Cjiristian, Jrwish, Hindu, Muhamm.-idan, 
Parii. BudJhisi, Sikh or Jam religion at the time when 
the dcciiiration was made. If at the lime when a person 
contrac's a marriage under the Special Marriage Act, he 
makes a declaration that he docs not profess any of these 
religions, then it cannot be said against him (li.it 
bec.-iutc he was born into the Christian, Jrwi'h, Hindu, 
Muhammadan, Parsi, Ituddhist, Sikh or Jain religion 
and tiad n<;i formally renounced any of these religions 
befor«‘ he made hit drclaraiion, he b guilty of an 
f.ffrncc ni iler S. 199, Penal Code. A.l.R. 1934 Oudh 
155= 1 1 O.VV.N. 404=9 Luck 561 = 35 Cr.L.J. 744 = 
148 Ind. Cas. 689. 

— S. 190— Written statement— -False declaration 
verified in — No offence. 

An allegation in a WTtiiten statement is not evi- 
dence of any fact, which a Court is bound or aulhorucd 
by law to rereivc and, therefore, fahe declaration in a 
written tta'eni'iil which is verified as required by the 
provisions of O. 6. R. 15. C.P. Code, but of which the 
Court has not ordercrl proof by affidavit, cannot be 
the basis of a conviction under S. 199- *<^0 Ind. Cm. 
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707=49 All. 482 = 25 A. L. J. 327a«R L.R A. Cr. 62=«» 
28 Cr-L j- 323—7 A.I.Cr.R. 405=A.I.R. 1927 All. 383. 

— - S. T99— False declaration — Mamlatdar — Ab- 
kari licence. 

Accused made a false declaration before a Mamlat* 
dar with a view to obtain a certificate of solvency for 
the purpose of securing a licence from Abkari authorities. 
Held, that no offence was committed under S.iqQj.P.C. 
inasmuch as no Court of justice or any public servant 
was cither bound or authorised bv law to receive the 
declaration in evidence. 17 Bora. L.R. 222=16 Cr.L.J. 
309=28 Ind. Cas. 645. 

— ^S. 199— Declaration— Conditions for false 

statement. 

A declaration before it can be made the basis for 
a prosecution under S. 199, must satisfy the tests of 
admissibility. 35 All. 58=13 Cr. L-J. 769=10 A. L.J. 
462 = 17 Ind.Cas. 401. 

Sa. 199, »T4, 46&— False declaration— Regis- 
trar of Mabamedan Marriages if bound or autho- 
rized to take evidence— Forgery of public register. 

Where one X by personating as P before the 
Mohamedan Rcgbtxar of niarnagej, cbtaiticd the 
regiktration of P s divorce from his wife, and the ap- 
pellant identified X as P before the regis'rar: — Held, 
that the appellant was not guilty of an offence under 

S. 199, in as much as the registrar wus nut bound or 
authorised by law to retei\c bis statement in evidence. 
But whether he was guilty of an effmee under S. 4< 6 
and 1 14, I.P.C., would depend chiefly on whether he 
knew that X was not P or had no knowledge whether 
he was P or not. (1904) 9 C.W.N. 69. 

"S. 199— AfBdavit— False atatesneot — Mate- 

rial polni— Declaration signed b> village Munsif. 

A statement made in an affidavit in which the declara- 
tion is signed by a village Mursil may render the decla- 
rant liable for perjury lor which sanction may properly 
be obtained. Where an affidavit in cases in whiih evi- 
dence may be given by affidavit is intended to be u^cd 
in a judicial proctedim* b( fore a Court of justice and 
the oeclarant has niade a statenrent therein that is 
false to his knowledge touching any point material to 
the object for which the affidavit is to he Ufcd, tfie 
declarant will be guilty under S. 199, I-P.C^ (*903) 
a? M. 223 = 14 M.L.J. 74. 

S. 201 . 

Synopsis. 

Applicability 

2 . Case ot suicide 

3 . Coriv»cti.,n under — Legality 

4 . Disappearance of evidence— What !b 

5 . Ecsentials 

6. Interpretation 

7 . Scope 

8 . Sentence 

9 . Sufficiency of evidence 

lO. Miscellaneous. 

1, Applicability. 

“S. 201 — Applicability — Huffboad sfid wife— 

Dead body of cluld hiddm in house— Husband absent 
and refusing outsiders 10 enter bouse and search in the 

absence ol her husbaml — Off' ncc. 


Under the law a wife is conipleicly free from disclo- 
sing any communication made to her by. her hu»band 
during the subsistence of their marriage, which may 
incriminate her husband. It is the policy of ihe law as 
well that a wife should not be guilty of harbouring her 
felonious ^tusband because the law conceives a legal 
unity between the spouses. 

Where, therefore, a wife does not allow outsiders to 
enter her house, where the dead body of a murdered 
child ishiddtn, in thcabsrncc of her husband, and 
refuses to allow others to cnu*r and search the h<u>e 
until her husband appears and allows it, no inference 
should be deduced so as to a'Cribe to her any criminal 
intention or motive; nor can her act make her guilty 
of an offitnee under S. cot, I. P. Code. 29 P.L J. 171 
sA.l.R. 1949 Pat. 80=50 Cr.L J- 124. 

— — Sa. 201, T49 and 511— Applicability — Act with 
an iDlention to commit an otfence under S. am — 
No disappearance of any evidence of the commih- 
sion of an ofTence— Offence made out. 

W'here the accused were seen by the P. Ws. carrying 
the b^'dy of a deceased man along a foot-path and <'n 
being confronted and questioned by tlic P. V^■s. 
gave certain versions found to be untrue and left the 
body in the fooi-paili and disappcard from the place: 

Held, all the circumstances put together left one 
with no doubt whatt^vt r that the accused knew that 
the deceased man had been murdered and their 
conduct showed that their intention was to hide cither 
tlie scene of murder or the murderer or to cause 
disappearance ol other evidence of the crime. They 
did an act in furilierar.ee of the intention of commuting 
the crime* though an efltncc u? der S 201, I. P. Code, 
had not been ccmpletcd by the act. As a matter cf 
fact there bad not been any disappearance of any 
cvicfence of the commifsion of the offtnc'*, »-»ncc the dead 
body had been left and not taken away and secreud 
or burnt or buried. Hence the r-fTcrice commiiied is 
only an attempt to cause the di.sappenranoe of the 
evidence of the ofTei ce and the accused couhl not be 
convicted of an (-fTerce under S- 201, I. P. Code, read 
with S. 149, I. P. Code, but only under S. voi, j P. 
Code, read with S. ‘%i», I. P. CV-cle. 61 1 .. \\'. ■;o3=r 
19.18 MW. N. f>8t = A.t-P 1949 Mad. 270=50 Cr.L.J. 
324 =(i948) 2 M.L j. 375- 

■ - Ss. 201 to 203 — AppHcabIHty of. 

Per Rowland, J. — The true principle is that there js 
no law preventing the niain olT' t'der being ccnvictcr’ 
under Ss 201 to 203, but in praciice no Couit will 
convict an accuser! br)ih of the niain f'ffi-ncr and undir 
the«e scciions. A.I R. 1941 Pat. 550=22 PL.T. 1035 = 

7 15 . R. 802 = 42 Cl. L-J. 603=19+ Ind. Cas. 622. 

S. 201 — Applicability. 

The section applies merely to the persrn who screens 
the principal or actual * fTcnd* r and nut lo the principal 
or actual « ffender himsfd: 92 Cal. 638, Foil, pi Ind, 
Cas. 541 = 27 Cr.L J. io9 = A.l.K. 1926 Lah. 209. 

— — S. 201— Applicability — Accaaed under threat of 
being bhot, diNpofiing of bo<ly of deceaKed — Threat 
ceas'ng — D«>dy dispo-ed of— Offence under S. 201 
I9 commiticd— Pervon giving threat— AJt»o coni- 
mii 6 offence under S. 201. 

W’here certain persons who arc directed under threat 
of being shot to lake away anxi dispose of the body of 
a murfknd ptjson to a place from where it was uQt 
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1. Applicability 




lik«Iy to be fccovcrcH, do «o even after the danger of 
iostant death i* removed^ i. e., when the person 
threatening goes away and ceases to accompany them. 
Such persons are along with i])C person threatening 
them, guilty under S. 201, I.P.G., and the statements 
of such persons admitting the facts amount tosponfessicn. 
The person directing the disposal of the body by 
threatening to shoot, is also guilty under S. soi, and 
the mere fact that he was not present when the body 
was actually thrown in jungle makes no difference. 
A.I.R. 1938 All. 91= 1937 A.L. J. 1253=39 Cr.L. J. 364 
= 1937 A.W.R. 1099=173 Ind. Gas. B38. 

— — S. 201— Applicability — Secretly bnryiog body 
of man juet murdered. 

A person who secretly buries the headless body of a 
m.-vn just murdered is prima fade guilty under S. 201 
unleis be can establish that his act was innocent. It 
is not necessary for a conviction that the accused should 
be aware of the identity of the offender, or that the 
offender himself must have been convicted. A.I.R* 
1933 Lah. 5«6 '“31 P L.R. 637 = 34 Cr.L j. 683=144 
Ind. Gas. 12. 

.Ss. aoT, 30a— Applicability — Different acta 
forming parts of same cransaction. 

The question whether or not different offences by 
ttvo Or more persons have been committed in the same 
transaction, is a question of fart, to be determined with 
reference to the circumstances of each particular case. 
The tests applied to decide whether diff-rent acts are 
parts the same transaction are proximity of time, 
unity of place, unity of ptirpose or design and continuity 
of action. The essential tests .are continuity of action 
and unity of purpo.se. If the act is done in pursuance 
of a pariictilar erjd in view and as acrrsi(»r>' to what 
preceded it, the two acts must be regarded as forming 
parts of the same transaction. 

Wh'TC according to the prosecution tvvo persona join 
in laying a fabe trail after a murder and the actual 
faUc information suggcvtive of a burglary given by one 
of them is only an incident of this transaction, the 
miirdf-r. the fabrication of evidence to suggest burglary 
and the false iriforination given by one of them arc so 
connected together as to form one transaction and each 
of the accuscil will he punishabl** under S. 2oi, Penal 
Code, even without a nticrific charcc framed in that 
behalf. A I R. t933 Nag. 136=34 Or. L.J. 503 = 29 
N L R. 251 = 1.13 ind. Gas. 17. 

s. 201 —Applicability — Principal offender, 

whether liable to be convicted under. 

Section 201 does not relate to the principal offender 
but to persons other than the actual criminal who by 
«ausing die evidence of ih«- offence to disappear, assist 
the |)rincip.il to rsc.ipe the consequence of his offence. 

IJ It a person cannot escape conviction under this 
section m-Tcly because he has been charged also with 
tlir* principal olRiire, nr brcauic there are some giouruls 
for suipici'tn tiiat he might be tlic prim ip.d culprit; it 
is .\lfo not nrces'..xry ib.ii. in order to justify a convi< tioii 
un<l<T S. 201, it must be found that llie principal offen- 
der 15 some known person, becauic ilierc do .arise 
where the prin. ipil off-nrlrr may be unknown or un- 
tr.iced. .\ I.R 1931 Pat. 17/^10 Pat 140=32 Cr.L. J. 
975 = 12 P L.T. 746=132 Ind. Gas. 876. 

Ss. 201 to 203— Applicability — OmiflAlon 

to give itiformallon — Grave and nuddea death — 
Obligatioa to Inform — Failure — Liability. 


Id the case of grave aod sudden death the offender 
bimielf is under an obligation to give information and 
be can be convicted for breacii of ^at law under 5s.2ox 
to 203, I.P.C. In practice, if he has been convicted of 
the offence itself, no court will think it worthwhile to 
convict him also under Ss. 201 to 203, I P.C. But if 
the commission of the main offence is not brought 
home to him, then he can be convicted under Ss. 201 
to 203, I.P.C. i 930 M W,N. 489 = 54 Mad. 68=59 

M. L.J. 677=32 M.L.W. 389 = 129 Ind. Gas. 230=A.I.R. 
1990 Mad. 870. 

S. 201— Applicability — Removsd of corpse— 
CoDstitates offence. 

The mere removal of a body from one place to 
another so as to remove traces of the place where the 
murder took place, or indications which might impli- 
cate a particular individual, even though such removal 
does not remove undoubted evidence that a murder has 
taken place, is within the section. 97 Ind. Gas. 44=49 
All 57=24 A.L..T. 958 = 27 Cr.L.J. 1068=7 L.R.A. Cr. 
156=A.I.R. 1926 AJl. 737. 

— — S. 201— Appllcablllly— CaaaiBg evidence of 
one’s own offence to disappear — Section docs not 

app*y. 

S. 201 does not apply to a criminal causing evidence 
of his Own crime to disappear but applies to a person 
who screens the actual offender and no question of 
abriment can possibly atise in such a case; 22 Ca). 
638; 12 C P.L.R, 17 (Cr.), Foil, gr Ind. Gas. 336=21 

N. L.R. 86=27 Cr.L.J. 6o=A.I.R. 1925 Nag. 407. 

So. 201, 203 and an — Appiscabllliy— False in' 

formation to police ImpllcatiDg Innocent person 
— Screening of real offender. 

A person who gives false information to police 
accusing another of an offence of murder in order to 
screen the re,il offender commits offences not only 
uiuler S*. 201 and 203, I.P.C. , but alio under S. 211. 
46 Cal. 427= 19 Cr.L.J. 903 = 47 Ind. Gas. 275, 

S. 201 — Applicability — Concealing body of 

murdered perooa. 

Cuncealirig or otherwise disposing of the body of 
the murdered per»on means causing disappcarencc of 
evidence and is therefore punishable under S. 2oi, 
I.P.C. 8 P.W.R. 1909=10 Cr.L.J. 321=3 Ind. Gas. 
622. 

a. Case of salclde. 

— — S. 201— 'Caseof suicide — Cauaiof evidence of 
suicide to disappear. 

Obiter.— No conviction under S. 201 can be had 
against an accused person who has done nothing more 
than to rau»e to duappear the evidence of suicide. 
A.I.R. 1931 .Sind 139=36 Cr.L J, 83=28 Sind L.R, 
.387 = 152 Ind. Gas. 376. 

Sfi. 201, 302 and 309— Concealment of dead 

Ijody — Case of suicide— offence. 

The removal of the concealment of the body of a 
person not proved to have been murdered but proved 
»o have commiued suicirlc docs not amount to an 
offence under S. 201, I.P.C. 17 PAV.R. (Cr.) 1911 — 

12 Cr.L. J. 425“ t« Gas. C09. 
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3. Conviction under — Legality. 

—— S. *01 — Conviction under — Legality — 
Disinterring of incriminating articles from the 
place pointed ont by accnsed — Inlerences — Deter- 
mination of probable inference. 

It ifl impossible to lay down any absolute rule on the 
point, whether when an accused person leads the Police 
to a place not his own or m his exclusive possession, 
e.g., a jungle, waste, river-bed or pond and from there 
disinters some incriminating article, the Court is entitled 
to infer that the accused himseli must have put that 
article there. The decision of the question will, in each 
cate, depeud on a variety of facts. In such a case, 
ordinarily, the hypotheses that arc possible are: (1) 
that the accused saw someone bury the anicle there; 
(2) that someone told the accused that the article lay 
buried in that place; and (3) that the accused himself 
alone or with others, buiied the article there. The 
third hypothesis is undoubtedly the most natural and 
prominent in such a case and if the other two hypotheses 
are excluded or are not reasonably possible, there is no 
reason why the Court should not hold the third 
hypothesis proved. In determining which of these three 
possible hypotheses is more probable and presents such 
degree of certainty that the C(»urt, like a reasonable 
man, ought to act upon the assumption of its exhtence, 
the Court shall have to consider a variety of circum- 
stances. The Court must have regard to tlic situation 
of the place where the article was buried, the accused’s 
relationship with the person suspected and the explana- 
tion, if any, given by the accused of his knowledge of 
the place. The stress which is often iaid by the 
authorides on the question who owns the land as 
distinguished from the question in whose possession is 
the land from where stolen property is recovered is an 
emphasis on an immaterial circumstance. Such cases do 
not differ from those where property is recovered from 
a jungle waste, river-bed, pond or cave. 

No rule of law can be laid down that in such cases, 
the Court is not jusUiied in drawing the inference that 
the accused himself placed the incriminating article at 
^e place pointed out by him. The true position is that 
it is for the Court in each case to draw any such 
inference as may be legitimate or reasonable in the 
circumstances. The question what inference from a 
relevant fact may be drawn as to existence or otherwise 
of a fact in issue and with what degree of certainty, is, 
in each case, a matter for the Judge to determine on 
the facts of that case and cannot be regulated by a 
generalizadon. The outstanding fact in such cases is 
that the discovery of the incriminating article from a 
place which is hidden from public view but is pointed 
out by the accused u nmi stakably shows that the accused 
was in some way privy to the felony. This is the most 
natural and prominent inference which the Court will 
draw under S. 1 14, Evidence Act, and the fact being 
within the peculiar knowledge of the accused, it is for 
him to show that he acquired knowledge of the place 
of concealment in sonic other way. If, therefore, the 
prisoner makes no attempt to explain how he acquired 
knowledge of the place, leave aside the question of 
proving the truth of the explanation; if given, there is 
nothing in law to prevent the Court from convicting 
him if, after considering all ‘he surrounding circum- 
stances and bearing in mind the other possible 
hypothcies and the principle that it is belter that ten 
guilty men should escape than one innocent man be 
punished, the Court comes to the conclusion that the 
accused himself must have put the article or articles 
there, it not only may, but it is its duly to 
convict. 


The accused S was tried with three others for the 
murder of a man. The Sessions Judge acquitted all the 
accused persons on the charge of murder; but he con- 
victed S alone under S. 201, Penal Code. Accused S 
bad made a statement to the investigating officer to the 
effect that he, together with the thr<’e other persons, 
had placed the dead body of the deceased in a cave and 
that he would point out the place. He led the investiga- 
ting officer to a place in the jungle and pointed out a 
cave as the place where he and the others had kept 
the dead body. The mouth of the cave was covered 
with stones. When the stones were removed, the dead 
body was found inside the cave. The cave was in the 
bills and at a considerable distance from the abadi 
and there was nothing to show that it was the only 
cave in the locality or that it had any particular name 
or that it was of such a character that any other person 
could have described the cave in such a manner as to 
enable the accuicd to take the Police directly to this 
cave. The question was whether the mere fact that the 
accused took the Police to a cave and pointed it out 
as a place where the body of the deceased lay was 
sufficien>t for his conviction under S. 20t : 

Held, that in the circumstances, if the accused him- 
self bad not put the body in the cave or taken part in 
the disposal of the body, he would not ha\c known 
that the body was inside the cave. Nor could it be 
believed that the accused was actuated by such a high 
sense of moral obligation that for the precious informa- 
tion about the place of coricealment of the body that 
be might have received from someone, he would rather 
swing than betray the confidence repoed in him by 
his informant. Therefore, the hypothesis that the ac- 
cused might have heard from sonieone that the body 
was in the cave was not, in the circumstances of this 
case, a reasonable hypothesis. The hypothesis that the 
accused might have seen someone else put the body in 
the cave was also not reasonably possible, because, in 
the first place, such acts of dispossil are done secretly 
and not in the presence of others, and secondly, if that 
had been the fact, tl^e accused, when tried for his life, 
could easily have said that he saw some one put the 
body in the cave and not denied having led the Police 
to the cave. The only other hvpothesis left, therefore, 
was that the accused himself or with the aisiitance of 
others, put the body in the cave from where it w’as 
found. He was, therefore, rightly convicted under S. 201. 
A-l.R. 1945 Lab. 27 = 46 Cr. L.J. 407=218 Ind. Caa. 

143* 

Ss. 201 to 203 — Conviction onder Ss. 201 to 203 

— Legality. 

Per Shear**', J. — A person who, having committed 
an offence, subsequently causes evidence of the conimis- 
sicn of that offence to disappear, docs not in so doing, 
commit another separate and distinct offence for which 
the Courts have in strict law jurisdiction to impose a 
separate punishment. 

> 

Q,aaere. — Whether S, 201, applies to the accused v^ho 
has committed an offence and caused the evidence ol 
its commission to disappear with the intention of screen- 
ing himseir fiom legal puniilmient. A.I.R. 1941 Pal. 550 
= 7 B.R. 802 = 42 Cr- L.J. 603 = 22 P.L.T. 1035=194 
Ind. Cas. 622. 

Ss. 201 and 30a — Accused charged under S- 30a 

—Conviction under S. 201, legality of. 

The mere possession by a person, of the properly ot 
the deceased immediately after the murder, 11 Bufficicni 
to pi ovr liii guilt under .S. 201, I P.C. 
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If the accuvd is charged with the offence of murder 
but the cvidcocc di»ciusckaa offmee under b. aoi, I.P.C., 
he may under S. aj?, Criminal F.C., be convicted ol the 
offence under S. 201. 

When there is a s'rong circumstantial evidence against 
an accused person that he was in the preieocc of a 
murdered man just bejorc or at the lime when the 
murder was comrajrted, it is safe to conclude, cfpeci> 
ally when the property of the deceased is recovered 
from him that he committed the murder. But if the ac- 
cused can offer some explanation the burden is on the 
pro?ccuiion to show that it could not be true. lOt? 
M W.N. 544. 


402=21 S.L.R. 206=8 A.I.Cr R. 353 = 28 Cr.L. J. 674 
A.LR. 1927 Sind 241. 


Ss. 201 and goo'-^Mardes — Separate conviction 

for offence under S. 20c — Legality. 

A separate sentence uodo- S. 201, I. P. C., along 
with a conviction of the accused of murder ii ill^aj. 
16 Cr.L. J. 583=30 lod. Cas. 135 ^Mad.). 


4. Disappearance of evidence^Wbat la. 


— — S. 201 — Conviction under— Legality — Accosed 
suspected of mnrder — Conviction under, if 
UlegaL 

\ conviction under S. 201 is not illegal merely be- 
cause the accused gave false information to prevent 
himself from being harassed by the Police or merely 
because it may be a fact or it is suspected that the 
accused isguilty of the murder himself. A.I.R. 

Sind 28 = 38 Cr. L. J. 373 = 3 © Sind L.R. 461=167 
Ind. Cas. 368. 


S. 201 — Conviction under— Legality — Accosed 

not proved to be murderer. 


A murderer cannot be charged under S. 201, will 
causing evidence to disappear hy concealing the corpse 
Bui where it is held that the offender has not com 
milted ih«- murder, he can be punished for the offenc 
which It is proved he b^s committed, vi«., that of con 
cealmg the corpse. A.I.R, 1934 Sind 120=36 Cr. L I 
83*28 Sind L R. 387 = 152 Iifd. Cas. 376. 


■ "S. 201— Removal of corpse of murdered mao 

few yards away. 

The removal of the corpse of the murdered man 
from the place of murder to another place a few 
yards away will not amount to causing disappearance 
of any evidence of the commission of the murder. 

A.I.R. 1939 All. 665=1939 A.L.J. 547=40 Cr.L. 1.948 

= 184 Ind. Cas. 409. 


“S. 201 — Disappearance of evidence — What 
is— ‘Pieces of document afterwards found, 

A forged document recovered in a damaged <.on« 
dition, it not said to disappear even temporarily 
Under S. 201, I. P. C.. tf it is complete aud fully 
available for purposes of evidence concerning the 
alleged offences under Ss. 467 and 471, 1 . P. C. 
16 Cr.L.J. 79 «= 3 * l“d. Cas. 647 (All./. 


5. Essentials. 


■ Ss. 20X, 3®* Acquittal under S. 302 and con- 
viction under S. 201— Legality. 

Where a trial is conducted on charges under Ss. 302 
and 20', there is noihing to picveni an acquittal under 
S. 30i aud conviction under S. 201. A.I.R. 1932 Cal 

297 = 36 C.W.N. 373 = 33 Cr. L-J. 546«=^59 Cal. 1040- 
i3dlud. Cas. 116. ^ ^ 

s 

— S. 2or — Legality of conviction — Acquittal of 
principal offence — No bar to conviction fur proved 
offence. 

When an accused person ha* been acquitt<‘d of a 
charge of cominiiiing a ciiinc, ihc fact Uiat he had been 
snirK!ctcd aud tried ol ihe principal oflencc would not 
prevent hit conviction under S- 201, if there is clear 
prool that he has caused the evidence to disappear in 
order to screen some unknown offender from legal 
punishment: 0 I' K. iqo^Gr.; t PR. 1904 Cr.;46Cal. 
427; A, I. R. 19^6 All. 737 ; A. I. R. 1923 Bom. 262; 
I L H K. 3i»5 and A.I.R. 1923 P.C. 130 (P.C.), Foil.; 
22 CIul f>,j8; 3 C L J- 333 ; and A.I.R, 1925 Nag, 407; 
Dif-s-froni ; A I.R. iq^h l..ati. 20g, Dist. iio Ind. CJos. 
G*W««io Lah. 213 = 30 I* LR 40^^^ 10 A.l.Cr.R. 562 = 
29 Cr.L..J. 746 = A.I.R.. 1918 L-ih. 906. 


S. 201 - Conviction under ~ Legality— .Suspicion 

of piincipul utlviicc — Conviction undvr— Not 

Utegat. 

A cori%ici|oii for the acrcaiory off.Tice under S, 201 
ii not illej^.d merely berausc it i«i ►uspecicd, but not 
proverl or a liniiied, that ihc accui'd committed or wa* 
one of icveral per*oini who committed the principal 
olfjnce- A.I.R. '923 1 ' C. 130 arid Rat. Un Cr.C. 709, 
Foil ; ij Cal y.ij, .unl jj Cal 63U. Kef. loj lad. Cas 


S. aox — Essence of offence uncler S. aoi* 

The essence of an ofF ncc under S. 201. is the causing 
of evidence of the communion of au offence to disap- 
pear and it cannot be considered correct to say that 
the mere moving of the body of the deceased with the 
knowledge that au oHcnce of culpable homicide has 
been committed, amounts to causing the disappearance 
of evidence of an offence: 

Held, on evidence that there could be no conviction 
of the individual accused upou a charge under S. aoi. 

A.I.R. »94i Cal. 436=42 Cr.L- J. 790=45 C.W.N. 633 
= 193 Ind. Cas. 830. 


S' 2ot — Esaeotials — Naming or identification 

or conviction for principal offence of offender is not 
n<‘ces&ar) — Intention ol screening offender and giving 
false information for that purpose is tuIBcient. 


It IS not necessary before a conviction can take 
place under S. 20 1, that the otfendcr must be named 
or idrntiBccJ or convicted of the principal offence. If it 
is clear that the information given by an accused 
with the purpose of screening the murderer from legal 
piiDisliiiiciit, then the provisions of S. 201 are to that 
extent sati.s|ir<J, 'flic knowledge aa to wlio the offender 
is may not be available to the prosecution. Nor dues 
S, 201 say that it is necessary before a conviction can 
be recorded under that section, that ihc murderer 
should have been tdcaiihed and punished. Ic is 
lulTicirnt if it it proved that the accused gave false 
inrormaiion with the iutcotioo ol tcrcciiing tne murderer, 
that it, the off(rndcr, from legal puniibnient. A. I. R* 
IQ37 Sind 28 = 38 Cr.L . 1 - 373 = 30 Siod L.R. 461 = iG? 
Ind. Cat. jGH. 
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— >-S. 20c — Estentials — Disappearance of evidence 
of mucker* 

When a person was convicted under S 201, but the 
only fecU proved against him were that he caught 
hold of the tuft ol the deceased when another person 
ttabhed him and that he took part in tying the 
deceased with a rope and diagging him along tor some 
distance: 

Held, that the essential ingredient of an offence under 
S. 201 being causing the disappearance of evidence of 
commission of an ohence with a view to screen the 
offender, the acts proved were not sufficient for a 
cooviction under S. 201, A. I- R. 1935 Mad. 36=67 
M. L«J. 631 = 1934. M. VV. N. 1281=40 L. \V. 770 = 36 
Gr.UJ. 143=152 Ind. Cas. 696 (2). 

*— S. 201 — Eosentialo— Removal of corpse from 
•cene of murder. 

To constitute an offence under S. 201, there must be 
disappearance of some evidence of the commission of 
an offence. Removing the corpse of a murdered man 
from the scene of murder to another place dors not 
come under S. 201 as the removal c'o’s not came the 
disappearance of some evidence of the commission of 
the murder. A I.R 1934 Cal. 14^=37 C.W.N. 348= 
35 Cr.L. J. 535= 147 Ind. Cas. 1028(1). 

*""-S. 201*— Esaentiala of offence. 

Before there can be a conviction under S- 2ot it 
must be proved that an offence, tiic evidence of which 
IS caused to disappear, has actually been committed. 
A.I.R, 193a Cal. 850=33 Cr.L.J. 657=139 Ind.Cas. 89. 


that the accused caused the disappearance of the 
evidence of the commission of the offence or gave false 
information concerning it, as the case may be, a 
presumption arises in favour of the Crown that the 
accused did act with the requiritc intent. That 
presumption may, however, be rebutted by circum- 
stances or by direct evidence. Whcic it is so rebutted 
the accused is entitled to be acquitted except where 
he is charged with giving false iolorroation, in which 
case he may still be convicted under S, 203. 103 ind, 

Cas. 402 = 21 S.L R. 206=8 A.I.e.R. 353=28 Cr.L- J. 
674=A.I.R. 1927 Sind 241. 

— • — S. 2ox'>- Essentials — Offender need not be 
specified. 

There is nothing in the section to require the Crown 
to prove that the accused intended to screen a speciBed 
offender. An intention to screen an offender unknown 
to the Crown is sufficient; A.I.R. 1925 Sind 257, Expl. 
103 Ind. Cas. 402=21 S.L.R. 206 = 8 A.l.Cr. R. 353 = 
28 Cr, L. J. 674=A.I.R. 1927 Sind 241. 

S- 201 — Essentials — Intention to screen a 

specified offender, necessary. 

One of the ingredients of the offence under this 
section is the intention to screen a specified offcDdcr, 
3 Ail. 279, Foil. In order 10 justify a conviction under 
the section it is necessary that an offence for which 
some perron has been convicted or is crimioally 
responsible should have been committed. 86 Ind. Cat. 
961 = 19 S.L.R. 6 = 26 Cr.L.J. «97 = A. I. R. 1925 
Sind 257. 


“S. 201 — Essentials* 

Son killing father on small provocation— Cremation 
conducted with due publicity — No intention of accused 
to screen himself from the charge of murder — No charge 
can be lusiained under S. 201. 1931 M.W.N. 765. 


~S. 201 — Essentials— VoUiion and intention to 
screen. 


The essence of S. 201 is that the accused caused the 
evidence of the commission of the offence to disappear 
with the intention of screening the offender from legal 
punishment. 



murdered H and ordered B to help him, carrying 
corpse to a ditch and burying the wearing apparel. 


Held; that the offence under S. 201 was not proved 
•8*inst B. B in helping U- carry the corpse to the 
ouch was acting under orders of P and she appeared 
to have been bullied into doing the act. B’s acts 
were not voluntary nor done with the intention of 
•Crecning the offence from punishment. 120 Ind. Cas 
a68=3i Cr.L.J, 37=iyjo Cr. C. 6 1 =A. I. R. 1930 

AU. 45. 


< 

201 —Essentials — Intention to screen oeces- 
knowledge not sufilcient — Presump- 
tion as to intent. 

Under S 2ot mere kn«'wlf*r^ge on the part of the 
that his act is lilely to sercen the principal 
oiTcndcr is not sufficient, but actual intention must be 
ottabliebed. Whether the requisite intention Is proved 
Or not is a question to be <iccid«*cl on the fsets of each 
oaie. Ordinarily, where the Crown has satisfactorily 
that (a) an offence has been committed for 
''hich some person is criminally responfible and (b) 


— S. 201 — Essentials’^Deatrnction of evidence— 
If requires to be proved. 

For an offeree under S. 20i, it is not necessary to 
prove complete dcsuuclion of evidence. So an offence 
under that section is committed if the corpse bf a 
man is burird with intent to conceal the fact. 5 S.L.R. 
123=13 Cr.L.J. 18 = 13 I^"^* Cas. 210. 


— -S. 20X — EssentialE—Concealinenc sboold be by 
a third person —Evidence recorded in a previous 
trial imported iaio a subsequent trial for anoibcr 
olfence — Irregularity— Criminal Procedure Code. 
S. 537* 


Under S. 201 the concealment must be 
concealment by a third person and not by the 
person wiio is charged with having com- 
mitted the offence and aided or abetted the same. It 
is ali.o necessary that »he disappearance of evidence 
should be after the off. nee. 'J he aceturd was tried for 
abettnem of murder ai d acquitted. He was again put 
up for trial for an offence under 8. 201 with respect 
to the same offeiicc. At the request ot the pleader of 
the accused and with the consent of the Covernmcni 
Pleader the evidence recorded by the Judge at the 
previous trial was accepted as evidecc-- in the second 
case. Held, that Uic procedure adopted was irregular 
and was cured by $. 537, Criminal Procedure Code, 
1898. Per Rusael, J:— ‘The procedure which was 
adopted in this case ujust never be followed under any 
circumsiancrs whatever. The evidence of all the 
witnesses before ilic judge and assessors must be viva 
voce c.xtepi in the t asc of evidence given by a 
mcd’cal officer which under certain circumstances need 
not be viva voc«. (1906)6 Boni.L-R. 538=4 Cr.L.J. 

Py. 
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6. InCerpretatlon. 

S. 201 — InterpretaCtou^^Evldence*’ — Meaning 

of — Not evidence of wiincsfcc, cic. — Material object 
making the crime evident. 

The expresMon “any evidence of the commifiion of 
that ofTeiice** refers not to evidence in the extensive 
sense in which that word is used in the Evidence Act» 
but to evidence in its primary sense as meaning 
anything that is likely to make the crime evident, 
such as the existence • f a wounded corps or of blood 
stains, fabiicatcd documents, or similar material objects 
indicating that an offence had been committed. The 
stateincuU of a witness and Fanchanainas do not 
constitute such evidence. 15 Bom. L. R. 57B, Ref. 
63 Ind. Cas. 145=23 Bom. L.R. 823=22 Cr.L. J. 609= 
A.I.R. 1921 Bom. 1 15. 

— — S- 201 — Interpretation— ‘Offence’ — Not the 
offence committed — Offence the accused knew 
had been committod. 

Under S. 201, I.P.G., it is necessary for the Court to 
decide not so much what (be ofTcncc, the evidence of 
which bad been concealed, had been committed, as 
what ofTenct- the accused knew or had reason to believe 
had becQ committed. The Cjurt must treat him to be 
a stranger to the crime, who had merely witnessed it. 
5^ Mad. M.L.J. 677 = 32 M.L-W. 380= 129 Ind. 

Gas. a3o = A.I.R. 1930 Mad. 870 = 1930 M.W.N, 489. 

S. 201 — loterprctatioo— “ Offender Not the 

person charged. 

It is settled law that a principal cannot be convicted 
as an accessory and it may well be presumed that in 
enacting this section the legislature never intended to 
depart from that rule, if it be so, the off-ndcr in 
S. 201 must needs refer to a person other than the 
person charged. A.I.R. 1923 Bom. 262; A-I-B. 1925 
Sind 306 and A.I.R. 1925 Nag. 407, Foil ; A.T R. 1926 
All. 737, not Foil. 103 Ind. Cas. 402=21 S L R. 206= 
8 A.I.Cr.R. 353=28 Cr.L.J,674=A.lJ<,. 1927 Sind 241. 

7. Scope. 

— S. 201 -Offender, if can be convicted of 
concealing evidence of offence committed by 
himself. 

The language of S. 201, Penal Code, it perfectly 
general and there i» really no jusiification for holding 
that the offender cannot be puni^ln-d for concealing 
evuieiice or causing disappearance of evidence of the 
coinmitsioii of tlie offence by himself. 49 All. 57, Rcl. 
on I9f9 A. W. R. 54'=A. I. R. 1949 All. 329=50 
Cr.I.. j. 527. 

S 20* —Scope. 

Punishment for iiffericc under cannot be awarded 
without deciding what the oHence was, the evidence of 
which the accused caused to disappear. 51 Cr.L J. 1178 
=:A. 1 .R. 1930 Rut. 54. 

S 201 Scope — Information, need not be given 

to Police or TVlagintrate, 

Til'’ information need riot be given to the Police or 
Magiktrate under S. 2ui, and it is immaterial whether 
that inforin.ation is volunleeied or given in reply to 
enquiries. A.I.R. i9}o Mar!. 898=1940 M.W.N. 8o3«« 
41 Cr.L. I- 0«)O = (i0fo) 2 M.L. f 3t5-=-52 M.I..W. 349 
= 190 Ind. Ok. 573. 


■ S<« 201, 326 — Scope — Acensed commlttiiig 

offence and concealing evidence can be convicted 
for both the offences. 

It may be that a principal in Eoglasd cannot be 
convicted also as an accessory after the fact, but (hat 
lule can have no effect on (be Indian Law which is 
coo(aiiied in definile Acts. Section 201, makes it 
puDi>httble to remove evidence of the commtssiou of a 
crime and it is nowhere said cither in the I.P.C., or 
in the Criminal P. C., iliat a man who commits au 
offence, and ihen conceals the evidence, cannot be 
convicted both of the offence and of concealing the 
evidence. A.I.R. 1937 All 14=1936 A.L.J. 1310=38 
Cr-L. J. i93=i(> 6 Tod. Cas. 369* 

— S. 201 — Scope, 

Section 201 is not limited to giving false informa- 
tion to the Police. A.I.R. 1937 Sind 28=38 Cr>L.J. 
373=30 Sind L. K. 4 ol = i 67 Ind. Cas. 368 . 


Ss. 2 ol» 302 “Scope— Charge under both 

sections— No certainty as to commission of 
principal offence — Charge for principal 
offence, whether bars conviction under S. 2 Ul. 

Where it is impossible to say de 6 ntte]y that a 
person has committed the principal offence, he 
cannot escape conviction under S. 201 , merely 
because he has been charged also with the princi- 
pal offence, or because there are grounds for 
suspicion that he might be the principal culprit. 
A.I.K. 1932 Mad. 748=1932 M.W-N. 461 = 33 Cr.L.J. 
814=56 Mad. 63 = 36 L.W. 798 = 64 M.L.J. 153 = 
139 lod. Cas. 725 . 

— — S. 201 — Scope— Itself an offence — Destruc- 
tion of all evidence— Not necessary. 

Removal of dead body from the house to a dis- 
tant place does amount to causing an evidence of 
the commission of the offence to disappear. S- 201 
cannot be conffiied to the destruction of the 
evidence of the murder itself. The words *any 
evidence of the commission of that offence* clearly 
include any evidence of the commission by the 
offender of that offence. 86 Ind. Cas. 52=26 Cr.L.J. 
676=47 All. 306 = 23 A.L J. 25 = 6 L.R.A. Gr. 68 = 
A.I.R. 1925 All. 315 . 

S. 201 —Scope— Removing traces of crime— 

Offender can be guilty of. 

A person who has actually committed a crime 
himscit, whether murder or any other crime, cannot 
be said to be less guilty of removing traces thereof 
if it is proved against him that he has done so, 
because he was the person who actually committed 
the offence. A.I.R. 1925 All. 315 , Appr.; 8 All. 252, 
Diss. from. 97 Ind. Cas. 44 = 49 All. 57 = 24 A. L. J. 
958 = 2 ? Cr.L.J. 1068 = 7 L.R.A. Or. I 56 = A.I.K. 
1929 AH. 737 . 

Ss. 201 and 302 — Scope — Murder— Propriety 

of alternative indictments— Principal, if can be 
convicted under S. 201 . 

S. 201 , I.P.C., is an attempt to define the posi- 
tion known iu England as that of an accessory 
after the fact- A principal cannot be convicted as 
an accessory. If it is impossible to say, definitely, 
though strongly suspected, (hat an accused wai 
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guilty of murder, mere suspicion does not bar a 
conviction under S. 201* But ii it is accepted as a 
proved fact that the accused disposed pi a dead 
body and if the acceptance of that fact completes 
the chain of circumstantial evidence which proves 
beyonjl doubt that the accused were actual principals 
present at the murder and taking.part in the 
murder they connot be convicted of the minor 
offence of causing evidence of the murder do 
disappear though by an error of the Judge or by a 
misconception of the position by the Public Prose- 
cutor the charge of murder is subsequently with- 
drawn. Per Chapman, J. — It is unsatisfactory that 
one Court should charge the accused as principal 
and the other as accessory after the fact. 20 
C.W.N. 166=23 C. L. J. 333=17 uCr. L» J. 4=32 
lod. Cas. 132. 


—^S. 201 — Scope — Screening offender^ 
Offender unknown — Person causing disappea- 
rance of evidence— Whether liable. 

S. 201 does not require the accused to be aware 
of the offender's indentity whom he intends to hide. 
Mere intention to screen any offender falls under 
the section. The illustrations to a section are only 
the cases decided under it; and so should cot be 
allowed to control its plain meaning. Motive and 
intention are two different things; the motive in- 
duces a man to commit an offence. A person 
suspecting his sons to be the murderers, caused the 
evidence of the murder to disappear. The sons 
were acquitted of trial. Held, that the ordinary 
consequence of his act was to screen any offender; 
and if the consequence be contemplated, he had the 
intention prescribed by S. 201i though he cannot 
. guilty of screening his sons. 6 S,L.R. 76= 
13 Cr,L.J. 721 = 16 Ind. Cas. 753. 


8. Sentence. 

— S. 201— Sentence. 

Devil dancers attempting to cure a woman by 
branding ber-|-Death due to injuries — Woman’s 

husband burying; her due to panic— Conviction 
under S. 201 j 


possible to reduce the senten 
tk husband of the deceased under S. 201 
the ground that his action was due to panic rath 
than a deliberate attempt to shield hjs confederal 
punishment. A.I R, 1935 All. 282 = 36 Cr.L 
346=1935 A.W.R. 57=153 Ind. Cas- 425. 


— Depends on the offence 
mat accused knew was committed. 

purposes of calculating the punishment 
o he awarded under S. 201, it is necessary for the 
c ^®cide, not so much what offence, the evi- 

been concealed has beencom- 
miiiea, as what offence the accused knew or had 
fo believe had been committed. Where, 
nereiore, a person himself charged but acquitted 
o* the actual crime, is convicted under S. 201 the 

® stranger to the crime, as 
th^^„? had merely witnessed it, while calculating 

fo be passed. 54 Mad. 68=59 Mi L. I 

389=1930 M.W.N. «9«129 lod 
Cat.230=A.I.R. 1930 Mad. 870. 

12— P. Y. D.-fi. 


9. Sufficiency of evidence. 

“S. 201 — Applicability — Concealment of 

weapon with which offence is alleged to have 
been committed — Oiience— ^Statement of witness 
and panchanamas— If evidence of the commis- 
sion of the offence. 

Sharif, J.—The^concealmcnt of a weapon (bar- 
chha) with which an alleged murder is committed 
is not “to cause any evidence of the commission 
of the offence to disappear" within the meaning of 
S. 201, 1. P. Code. The weapon itself is no 
evidence of the commission of the offence, but is 
only an instrument with which an offence could 
have been committed, and its discovery at the 
instance of an accused person indicates no more 
than that he knew where it was to be found. Nor 
do the statement of a witness and panchanamas 
constitute evidence of the commission of the 
offence. 

Singh, J. — There cannot be the slightest 
doubt that the weapon with which an offence is 
committed is a very valuable piece of evidence of 
its commission, more sq when the offence is said 
to be of murder, and the weapon is blood-stained. 
If a person conceals that weapon, provided his 
Intention in doing so is to screen the offender, he 
is guilty of the offence of causing that evidence 
to disappear. 231 Ind. Oas, 400 = 48 Cr.L.J. 786. 

S.201 — Sufficiency of evidence. 

When an accused is found guilty of the offence of 
murder, the facts that 2nd accused met the first on 
the evening of the date of murder and knew the 
place where certain articles belonging to the decea- 
sed which she had carried with her on that fateful 
evening were to be found, lead to grave suspicion 
against accused No. 2 but are not sufficient to 
warrant his conviction cither fpr murder pr for 
intentional concealmeot of evidence. A.I.R. 1941 
Mad. 316 (319j = 1940 M.W.N. 764=52 L.W.284= 
I.L.R. (1940) Mad. 1028=42 Cr. L. J. 466 = 193 Ind. 
Cas. 814. 

S. 201 — Sufficiency of evidence. 

The recovery of the body pointed out by the 
accused would be very strong evidence of an offence 

under S.201. 177 Ind. Cas. 909=1938 M.W.N. 866 
= 48 L. W. 332 = 39 Cr.L.J. 977. 


— — S. 201 — Sufficiency of evidence. 

Where the head of the deceased was found after 
two hours’ search in a tank and it was pleaded by 
the accused that he only knew that the head was 
there, and where witnesses also contradicted each 
Other regarding search— Held, under the ciicum- 

slances it was unsafe to convict him under S.201. 
I.P.C. or S. 302. (’36) 1936 M.W.N. 1389. 


S. 201 — Sufficiency of evidence— Knowledge 

of murder and of the place where the bodies 
were— Jewellery on the body traced to accused 
— Confession to lambardar. 

A who was charged under S. 302 knew where the 
bodies of the murdered persons were. He also 
knew that murder had been committed. The 
jewellery removed by him from the dead body was 
subsequently produced and identified. Moreover he 
confessed Ins guilt to the lamtaidar of the village 
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Held, that it was not safe to rely upon the 
confession made to the lambardar and therefore he 
could not be convicted under S. 302. But the evi- 
dence was sulHcicnt to convict him under S. 201. 
\^ \ J,»^-Cas. 449 = 29 P.L.R. 486 = 29 Cr.L.J. 865 = 
A.LR. 1928 Lah. 858. 


" S. 201— Sufficiency of evidence— Motive 
for crime — Tracks of accused traced— Shoe 
and body discovered at his instance — Ample 
evidence. 

B and S were charged under S. 302, Penal 
Code, for the murder of R, who, according to the 
village rumour, was in intrigue with G*s wifc,M, 
sister to B. S was the brother of G. A tracker 
followed tilt tracks with directioos from villagers 
to the Ahata of S and G. bhoes of R were 
recovered at the instance of B. The tracker found 
tracks of B and S, leading to the place where the 
body was later found buried. Dead body of R was 
found at the instance of the confession made by S. 


Held, that the evidence was not sufheient to 
estaLilish charge under S. 302 but was ample to 
establish an offence under S. 201, Penal Code. 112 
Ind. Cas. 347 = 9 Lah. 671=29 Cr.L.J. 1019 = 11 
A.l.Cr.R. 2fM = A.i.R. 1928 Lah. 476. 


10. Miscellaneous. 

201— Miscellaneous — Mis-direction to 

jury- 

Om.ssion of Judge to point out to jury the real 
meaning of S. 201, 1-P.C., constitutes mis-dircction 
of prime inportance and hence, is sufficient to 

verdict of jury. A.LR. 1934 Cal. 144 = 
34 CW.N. 348 = 35 Cr.L.J. 535=147 Ind. Cas. 1028 

V 1 )« 


^ — S. 201 — Miscellaueous— Causing evidence 
about the locality to disappear— Intention to 
Bcrccn— A question of fact. 

The ordinary raference to be drawn from the 
conduct of persons who have been concerned in a 
murder in a house, and who have removed the body 
to another place, is that they do so with the inten- 
tion of causing, at any rate, the true evidence about 
the locality, m which the murder took place to 
disappear. Whether such evidence was caused to 
di-iappcar, with the intention of screening the 
offender from legal punishment is a question to be 
decided from the circumstances of the case: 47 All. 
306, Kel. on. 

Three men were sleeping close to the deceased 
mart, boinc one came in the night and struck the 
man with a violent blow severing the neck from 
body. Subsiqueiiil), these persons removed tlie 
co'pic to ai. other room, broke bais of the windows 
and obliterated blood marks in original place, 
tlicreby causing evidence of locality of murder to 
disappear and putting police on wrong scent as to 
tnurilcrer: 


S. 202 — Object — Not punitive— Facilities 
for lavestigacion otherwise obtained— No con- 
viction under. 

The provisions of the section are not intended 
to be punitive in themselves but are intended to 
tacUiiate tniormation as to the commission of an 
offence and thereby to facilitate steps being taken 
in the investigation of the same. 

Where all this object was attained by what hap- 
pened in the case and particularly by what the 
Chauktdar had informed the bub lnspcctor in the 
clearest terms in the presence of the person ac- 
cused under b.202> he cannot be convicted under 
that section. 4 Cal. 623; 20 Cal. 316 and 7 Mad. 
436, Foil. 65 Ind. Cas. 626 = 8 O.L.J. 590=A.1.R. 
1921 Oudh 227. 

S. 202— Failure to give information under 

Cr.P.C., S. 44. 

A person witnessing a commission of an offence 
and failing to give information to the nearest 
Magistrate or police officer as required by b. 44 
of Cr.F C., is guilty of an offence under S. 202 of 
Renal Code. 16 N.L.K. 30=21 Cr.L.J. 486=56 Ind. 
Cas. 582. 

Ss. 202 and 201 — Nature of offences under 

—Uiffcrcucc— Charge under S. 201— Convic- 
tion under S. 202. 

An offence under* S. 202 is not a minor one in- 
cluded under S* 201. The requisite for an offence 
under S. 2n2 is the duty of the accused to give in- 
formation of the offence which is not required 
under S. 201. So if a person is charged under 
S. 201 he cannot be convicted under S. 202 without 
a charge being framed under that section. 5 S.L.R. 
123=13 Cr. L-J. 18=13 Ind. Cas. 210. 

— S. 203— Any information knowing it to be 
false. 

The section applies where information ia volun- 
tarily given and not when it is extracted by police 
in an examination. 3 U.B.R. (1920J 204 = 5/ Ind. 
Caa. 940. 

S. 203— ‘Giving information’— Meaning of. 

Statements of the accused examined as witnes- 
ses under S* 164 of the witness m<ide to the police 
do out amount to uiiormation within S. 203. ’Gives 
intormation' means volunteers information. 6 
S.L.K. 143 = 14 Cr.L J. 232= 19 lud. Cas. 508. 


— — S. 203' — Scope of — Person answering ques- 
tions put to him *-Liabiiity for conviction for 
giving talse information. 

S.203 contemplates inform'ttion volunteered by 
a person. A person cannot be convicted uadcr 
this Section if he makes false statements to the 
police in the course of their investigation and 
that only in reply to questions put to him. 11 
Cr. LJ. 438 = 7 A-L J. 1150 = 7 Ind. Cas. 50. 


Held, that the fact that none of them was dis- 
turljed was improbable and it must beheld that 
those persons must have had an ir.tcnf'on of 
screening die mu dcrcr or miirdorcrs. 123 Ind. Cas. 
XK6=31 Ci. L-J. 575 -6 D.W.N. 1017= A. I. H. 1930 
Uuflh IIJ. 


— — S. 203— Statement to police— No statement 
volunteered— Oflcnce — False evidence^ as a 
witness to the police in the course of the inves- 
tigation in reply to questions put to him. 

The section 203, only contemplates information 
volunteered by some peison. Where the accused 
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while beiag examined by the police in answer to 
questions put to him falsely stated that certain 
persons had commited theft and melted stolen 
property: Held> that he could not be convicted 
under S. 203. 7 Ind. Cas. 50 = (i910j 11 Cr.I-.J.438 
=7A.LJ. 1150. 

— >~S. 204— Mere refusal to produce document. 

A mere refusal to produce documents though 
not an offence under S. 204, a refusal to produce a 
document* with the intention* otherwise proved* 
of keeping the document secret may well be suffici- 
ent evidence to prove *a secretion within the mea- 
ning of the section. An honest refusal to produce 
a document is obviously not a **secretipii” of a 
document within the meaning of the section. But 
where there is a refusal coupled with a secret 
dealing with the document or with a dealing in- 
tended to be kept secret, an offence under S. 204, 
is committed. /V.l.K. 1938 Sind 217 = 40 Cr.L, J. 
7S=1.L.R. (1939) Kar. 238 = 178 Ind. Cas. 381. 


is not so in proceedings in a criminal suit or 
registration proceedings. 1 C. L, J. 46y = (1905) 9 
C.W.N. 807=32 C. 775. 

— Ss. 206 and 395 and Cr. P. Code (V of 
1898), S. 195 (1) (b)— Attachment before judg- 
ment of cattle— Cattle left m the custody of 
sureties— Forcible removal of such cattle by 
owner and others after commission of dacoiiy 
armed with deadly weapons — Written com- 
plaint of attaching Court under S. IpS (1) (b) 
— Necessity. 

While certain cattle were in the custody of 
sureties alter an attachment before judgment* the 
owner ol the cattle along with others went in a 
body and committed dacoity armed with deadly 
weapons and forcibly removed tnem. On a ques- 
tion whether a written complaint of the attaching 
Court under S. 195 (1), Cr.P. Code, was necessary 
even before an inquiry into the charge pf dacoity 
could be made: 


S. 204— Original document destroyed— 

Another prepared and wniien by the same 
scribe. 

A document — a panchayatnama — drawn up by 
a police orliccr at the time ol investigation, was 
destroyed by him for interlineations and scratches 
and having got it rewritten by the same 
scribe and signed by the same Fanchas. 
Held* that the newly presented documents was 
the original produced compulsorily by the police 
officer, tne nrst being considered as the only 
rough notes. Hence^ his conviction under S. 204* 
Penal Code, cannot be suppoited* 14 Bom. L.K. 

U6J«13 Cr.L.J.9i2=17 Ind. Cas. 1008. 


-^S. 205— Security bond lodged for purpose 
of succession certiltcaie whether act in suit. 

By the ordinary rule of construction all the 
acts detailed in S* 205, arc acts *'iu any suit or 
criminal prosecution.” Froceediogs under the 
Succession Act and some other proceedings are 
not acts in any suit* Hence, a security bond lodg- 
ed for tne pui pose of a succession cert.hcate i8 
not an act in a suit* A.i.K. lv40 i#ah. 514=42 
P.L.R. 683=42 Cr.L.J. 295 = iy2lnd. Cas. 339. 


■S. 205— Accused lepresenting as servant of 

pother getting nonce uaaer 6. Bcngdi 

tenancy Act acivcd on sued person. 


Where au accused personates as a servant of 
another person and gets a notice und<^ 158-b, 

ncogal Tenancy A,.i, to be served on such person 

by wilting bciuie tiie CiVil Court piocess-sei ver, 

bpne tnaiik ka namaka nut<cc paia," it is not a 

case ol lalscly personating another person wdliin 

the meaning oi o. ^U5,and he cannot be convicted 

under section. A.i K. 19 j 7 Fat- 211 = 17 

n , ^^^=38 Cr. L.J. 216 = 3 B.R. 164=166 Ind. 
Cas. 352, 


205— False personation in suit or crimi- 
proceedings — Registration proceedings — 
proceedings beiorc CoUecter — Essential in- 
eredtents. 


. or dishonesty is an essential ingredi< 

£ ^b*t*tute false personation la proceedings 1 
a Collector for a criminal offence, while 


Held, that the elements constituting the offences 
under bs. 206 and 395 are not only not identical 
but the one under S. 395 is a much graver offence 
involving certain additional ingredients and it 
cannot be said that for such an offence the sanction 
of Civil Court IS necessary for the prosecution 
of the accused. 1947 M.W.N. 6b7 (l) = 60 L-W. 445 
= 49 Cr.L J. 71 = A.1.K. 1948 Mad. US=(1947 

2M.L.J 119. 


Ss. 206, 421— Applicability and scope. 

Complainant alleging that he filed suit against 
A witii respect to his land and attached crops on 
land and cattle of A, that B along with A removed 
crops and cattle claiming them to be his, thus 
preventing Receiver Horn taking possession there- 
of— Allegations lo complaint held implicated both 
A and B — Offence helu icll under S.2b6 and not 
under b. 421. A.l.R. 1942 Mad. 675 = 55 M.L.W. 
518=1942 M.W.N. 492 = (I942) 2 M.L J. 246 = 44 
Cr.L.J. l29=2o3 Ind. Cas. 670. 

— S. 206 — Fraudulent removal or conceal- 
ment is gist of offence under. 

The wording of S. 206, clearly makes fraudu- 
lent removal or concealment a matter ol the 
essence of the offence. Where the piosecution 
story IS that the petitioners forcibly cut the ciops 
and removed them in spite of the reinonsirances 
of the peon and the cotjst'>ble, and there is no 
trace of any fraudulent removal or concealment, 
the ronviciion under S. 2n6 is bad. A.I.k. 1^41 
Fat. 136 = 7 B. k. 326 = 42 Cr L.J. 251 = 22 P.L.T. 
662=192 Ind, Cas. 177. 

— — S. 206 — Partition suit — Appointment of 
Receiver— Dtlcnuant, brother of plaintiff* 
taking away certain sums from funds of 
family publisnmg business, in spite of protest 
from Receiver and wainings by Court. 

The plaintiff instituted a partition suit in respect 
of his lailier's estate, impleading his brother and 
his mother as dcfendanis. A receiver was 
appou.lid to receivf all the moneys due to the 
estate and to pay off all the monejs due by tlie 
estate. The plaintiff’s brother defendant N©. 1 
ill spite oi the protests from the receiver and 
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the plaintiff and previous warnings by the Court 
took away a certain amount from the funds of 

the family publishing business : 

Held, that the defendant was guilty of comtimpt 
of Court. A.I.R. 1940 Cal. 4«7 = 7l C.L.J. 409=44 
C.VV.N. 925=190 Ind.Cas.678. 

—S. 206— Accused judgment-debtor immedi- 
ately after giving undertaking to Court not to 
transfer certain property, transferring it— 
Case falls under S- 206. 

I 

The word “fraudulently*’ in the I.P.C., 
ordinarily connotes firstly> an element of deceit 
to secrecy and secondly, an intention to cause 
Injury. Where the accused judgment-debtor 
immediately after giving an undertaking to the 
Court not to transfer certain property, transfers 
the same in favour of his son by a sale deed 
with the knowledge that his son would t'e in a 
position to claim the property as his own, the 
intention to cause injury clearly exists in such a 
case and the case falls under S. 206, I. P. C.; it 
does not matter whether or not the creditor 
might by taking troublesome proceedings in the 
Civil Court to circumvent the transfer* A.l.R. 
1940 Mad. 271 = 1939 M.W.N. 1248^(1940) I 
M.L.J. 761=41 Cr.L.J. 397=51 M.L.W. 744 = 187 
Ind. Cas.' 122. 

Ss. 206, 406^ — Intention. 

An offence punisliable under S* 406, is substan- 
tially a different offence from the one punishable 
under S. 206. The criminal intention necessary 
for an offence punishable under S. 206 is that 
of fraudulent prevention of property or any 
interest therein from being forfeited or taken in 
execution of a decree or order. Such an inten- 
tion is materially different from the intention 
required in an offence punishable under S. 406. 

A.l.R. 1937 Bom. 46=3« Bom. L.R. ll92=Cr. L.J. 
272=166 Ind. Cas. 731. 

— S* 206— Essentials. 

In execution of the decree he had obtained, the 
accused attached certain grain and bve-stock 
from the Possession of bis judgment'debtor, and 
this was left in the custody of the accused on his 
passing a jimmapatra. On the property being 
sold, the property was found to be less than that 
delivered to him. On refusal of permission to 
prosecute, the judgment-debtor hied a com- 
plaint under Ss. 403, 206 and 109 : 

Held, tiiat no offence under S. 206r being made 
out on facts, sanction to prosecute was not 
necessary : 

Held, also that the word 'taken’ in S. 206 was 
used in tlie sense of ‘seized* or taken Possession 
of. A.l.R. 1937 Bom. 46='‘8 Cr.L. J. 272 = 38 Bom 
I. R. 1192=166 Ind. Cas. 731. 

— — S. 206 — Applicability. 

Court Sending amin to harvest attached Crops— 
Accused forcslallirg Court’s action, openly 
harvestniK it himself— Action held not fiau'lulent 
Within S. 206. A I K, 1037 Mad. 713 = 1937 
M.W.N. M.L.W- 139=(I937) 2 MI I 

^02= 39 Cr.L.J. 711 = 176 Ind. Cas. 141. ‘ ' 


S. 206— “Fraudulently." 

The word "Fraudulently** in S. 306 i$ not eaual 
to "dishonestly,*’ 1936 M.W.N. IISO. 

S. 206 — Necessity for complaint. 

Cattle attached in execution of decree removed 
from possession of lawful person — Offence under 
Ss. 379 and 206, 1. P. C-, is committed and cotn- 

^ourt is essential for prosecution. 1936 
M.W.N. 212. 

S. 206— Necessity for.sanction. 

After attachment has been effected dishonest 
removal of movable property would constitute 
an offence under S. 206 and therefore, sanction 
is necessary. 1933 M.W.N. 722, 

— -S. 206 — Interpretation — "Civil suit** must 
be actually pending. 

The words "intending thereby to prevent that 
property from being taken into execution of a 
decree or order which has been made or which 
he knows likely to be made by a Court of justice 
in a civil suit” refer to a civil suit which is 
actually pending before a Court. 8 Rang. 268 = 
126 Ind. Cas. 533 = A I.R. 1930 Rang. 128. 

S. 206— Removal of property not liable 

under decree. 

It is not a fraudulent dealing with the property 
under S. 206, if a person in order to protect a 
properly not liable for the decree, from being 
confused with one liable for it, makes it over to 
another. 19 Bom. L.R. 535= 18 Cr.L.J. 784=41 
Ind. Cas. 160. 

S. 206 — Assignment of decree under attach? 

ment — Fraudulent removal or concealment of 
property of decree under attachment. 

The assignment by the decree-holder of a decree 
obtained upon the basis of a debt which is under 
attachment docs not per sc amount to the com- 
mission of the offence defined in S. 206 inasmuch 
as such assignment cannot affect the rights of the 
attaching creditors. 3 A.L.J. 38 = (1906) A.W.N. 26. 

— S. 206— Public Demands Recovery Act — 
Certificate— Decree — Attachment — Fraudulent 
removal. 

A certificate issued under the Public Demands 
RecoveryfAct (I of 1895 B. C.) has the force and 
effect of a decree of apivil court, as regards the 
remedies for enforcing the same and money due 
under such certificate must be regarded as money 
due under a decree of a civil court ; and a removal 
of crops under attachment >0 execution of such a 
cer tificate amounts to an offence punishable under 
S. 206 of the Penal Code. (1900) 5 C W.N. 291 = 
28 C. 217, 

— S.208 — Fraudulent execution of decree. 

The complainant mortgaged certain lands to the 
accused in pursuance of the agreement between the 
parties in satisfaction of a decree which the 
accused held against the complainant. But the 
accused in spitr of this proceeded to execute thfi 
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decree agaioi^t the cotnplainant. The complainant 
thereupon prosecuted the accused alleging that he 
(the complainant) had been cheated over the 
mortgage : 

Held. the proceedings must be quashed. 84 
Infl.Cas. 351=26 Cr.LJ. 287=A.I.R. 1925 Lah. 
289. 


unsuccessful, tho may be prosecuted for defama> 
tion and therefore all Courts should be careful 
when a complaint of defamation is filed in respect 
of proceedings in a Civil Court to sec whether 
the provisions of S. 209, Penal Code, and Criminal 
P* C., generally have not been evaded* A-T.R. 
1934 Sind 114=36 Cr.L.J. 78=28 Sind L.R. 251 = 
152 Ind. Cas* 346. 


— S. 209 — Attempt to execute decree— If 
offence. 


S. 209 — Burden of proof. 


An attempt to execute a decree cannot correctly 
be described as making a false claim within the 
meaning of S. 209, I. P. Code. I.L.R. fl046) Nag, 
686 = 227 InH. Cas. 233 = 1946 N.L.J. 402 = A.I.R. 
1946 Nag. 350=47 Cr.L.J. 1031. 


S. 209— “Claim'*. 

The expression ‘claim* in S. 209 does not 
include a claim made in execution. A.I.R. 1946 
Nag. 350=1946 N.LJ. 402-=I.L.R. (1946) Nag. 
686 = 47 Cr.L. J. 1031=227 Ind. Cas. 233. 

— S. 209— *Claini*, meaning oL 

The word ‘claim* cannot refer to a document 
produced in evidence to substantiate the relief 
asked for in a suit. 28 M.L.J. 486=17 M.L.T. 
446=16 C.L.T. 439=29 Ind. Cas. 71. 


——S. 209— Fraud, dishonesty, etc.— A question 
of fact. ^ 

The question of fraud or dishonesty or intent 
to injure or annoy must be decided like any other 
question of fact, on the evidence. A.I.R. 1936 
All. 164=1936 A.L.J. 71 = 1936 A.W.R. 161 = 37 
Cr.LJ, 420-161 Ind. Cas. 314, 


209— Manager dealing with claim under 
ybota Nagpur Encumbered Estates Act, I876, 
18 not Court— False claim made to Manager— 
Conviction under, if legal. 


. *®scntial characteristic of a Court is that 
^othorised by law to decide, in accordance 
with law, disputes^ between parties that appear 
hefore it. In dealing with claims against the 
estate under the Chota Nagpur Encumbered 
Estates Act, the manager is not deciding a dispute 
between two parties who have appeared before 
Jnm for the determination of their dispute. 
Consequently, a manager in dealing with a claim 
under the Act is not a Court. That being so, a 
person cannot be convicted under S. 209, I. P, C. 
or making a false claim before the manager, 
Pat. 515 = 1 B.R. 872=16 P.L.T.693 = 
36 Cr.L.J. 1354= 15 Pat. 69= 158 Ind. Cas. 324. 


It will not be enough in a proceeding under 
S. 209, to show that the olaintiff in the Civil 
Court failed to discharge the burden of proof. 
Nor is it sufficient to show that in the evidence 
adduced for the plaintiff there were discrepancies 
or improbabilities which made it impossible for 
the Court to rely with confidence on their evidence 
or even which made it improbable that the fact 
alleged was true. In a prosecution based on the 
allegation that a false claim was wilfully pre- 
sented, the prosecution will have to prove affir, 
matively that the case was false one. A.T.T?. 
1932 Pat. 245=13 P.L.T. 370 = 33 Cr.L.J. 860-139 
lod. Cas. 543. 


Ss. 209, 210— Obtaining attachment for 

amount not due. 

A complaiht under S. 210, Pena! Code, would 
He where a person fraudulently obtains an attach- 
ment of property against another for an amount 
not due from the latter. A complaint under S. 209 
would also lie in such a case. A.I.R. 1931 All. 
305=32 Cr.L.J. 367=1931 A L-J. 117=53 Alb 416= 
129 Ind. Cas, 264. 


— — S. 209— Essentials— Knowledge of falsity. 

To justify a sanction to prosecute for an offence 
under S. 209 of the Penal Code, a mere dismissal 
of the plaintiff’s suit is not enough. It must be 
proved that the claim was to his knowledge false. 

61 Ind. Cas. 995 = 22 Cr.LJ. 467 (Pat.) 


Ss. 209 and 210— Court in which decree was 

obtained incompetent to try the suit— Of fence. 

To bring a case under S. 209, it is immaterial 
whether the Court in which the false claim was 
instituted had jurisdiction to try the suit. Tf a 
person obtains a decree fraudulently for a sum 
not due, the case would fall under S. 210 of the 
Code whether the Court had or had not power to 
pass the decree. 20 Cr.L.J, 698 = 52 Ind- Cas. 666 
(All.) 


S, 209— Duty of Court. 

. should be careful when a compl; 

is filed in repect of proceedings 
c to see whether the provisions 

« 209, T. p. C., read with S. 195, Criminal P. 

Kave not been evaded. A.I.R. 1935 Sind 81 = 

Cr.LJ, 881 z= 156 Ind. Cas. 219. 


—So. 209, 499 — Court's duty. 

general rule it is undersirable that people 
be hampered in their access to the Courts 
a u >n getting justice by the fear that if they are 


S. 210 — Applicability — Charge under 

S. 120-B read witt* S. 21 0— Conspiracy for 
making false claim in Court and to obtain 
decree upon it — Decree not obtained- Offence. 

In a charge ur.der S. 120-B read with S. 210 
I. P. Code, in respect of a conspiracy to file a false 
claim in a Court of Justice and to obtain or attempt 
to obtain a decree upon it, it is not necessary for 
the application of S. 210, I.P. Code, tliat a drcree 
should have been obtair-ed upon the claim. When 
the Court holds the claim false, no decree could be 
passed and S. 210 is not inapplicable on the 
ground. 226 Ind. Cas 631 = A.I.R. 1947 Sind 4‘i 
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" ■' 'S. 210— Decree-holder getting execution 
application dismissed before order of attach- 
ment — If commits offence. 

Where on an execution application the Conrt 
p«sse« an order that an altachrocnt has to be made 
after the decree-holder files an affidavit plying the 
movable property of the judgment-dehtor, but the 
decree-holder does not file any affidavit or pay any 
process fee and has his execution case dismissed, 
he cannot he said to have caused the decree to be 
executed against the iudgmeni-dtbtor, and he dors 
not. therefore, commit an offeree under S. 210, 
I.P. Code. T.L R. (1946) Nag 6^6 = 227 Ind. Cas. 

233=1046 N.L.J. 402= A. l.R. 1946 Nag. 350=47 
Cr.L J. 1031. 

— -^S. 210» S. 195 , Cr.P.C. — Scope and applica- 
bility. 

Where the facts primarily and ecscniially dis- 
close an offence under S. 210, J.p.C., the other 
offences alleged, being merely subsidiary to the 
main offence, the complainant should not he 
permitted to evade the provisions of S. 195, 
Criminal P eC-i by oniitting S* 210 from the com- 
plaint. 

The bar of S. 195, Criminal P.C. appli cs even 
against an accused, who was not party to the civil 
proceedings, but was proceeded agaie<t as an 
abettor of an offence Under S. 210, 1 P C. A.T R. 
1944 Sind 130 = 46 Cr.LJ. 97=215 Ind. Cas. 302. 


— S. 210— Applicability. 

Complaint under S. 210 would lie against person 
obtaining attachment for amount not due. A.I.R. 
1931 All. 305 = 32 Cr.L J. 367=(1931) A.LJ. 117 = 
53 All. 416—129 Ind, Cas. 264. 


S. 210j O. 21, R. 2 (3) — Scope and opera- 
tion. 

Order 21, R. 2 (3), Civil P.C. does not prohibit 
the execut’Pg Court from making an enquiry 
under S. 476, C nminal P.C., itito an alleged adju«t> 
merit with a view to file a complaint under 210, 
I P C. A. LR. 1931 Rang. 148 = 9 Rang. 104=132 
Ind. Cas. 713. 


^S. 210 — Execution Petition — Omission to 

enter part. satislaciiofi — Fraud must be establi. 
shed. 

H hid obtained a decree for Rs. 578 12 0 against 
one U. A .sum of Rs- 276 12-0 was rccoveicd in 
execution. H put in another applic.nlion for execu- 
tion of liis firerte claiming the full decretal amount, 
i-c.. Rs. S7)i-12-0 with costs. The sum of 
R'-. 276-12-0 whitli he had rtah'id in pari-satisf.i- 
<tion of the flecrce was not shown in the app'o- 
pri.tte » olumn. 1' vcnlually, a house was sohl in 
saiiNfat. I on of iRf <lccrci and the full .'imount was 
rfaltz<<l l)\ H U tf»i* applicant SuRsrqu» i 1 1> dis- 
cover« .1 th.,i II ha.l recovered more than what was 
r<-a]l> duo on the basis of the decree and applied 
to the ex- ' ution Toiift for Sanctioning prosecu- 
tion of II ufider S. 210, Penal Code; 

Held, for sustaining a charge under S. 210 it 
must he estafili^herl iliiii the person charged acted 
'f r.i u<lul«-n» ly.' Although Iliim<it< d to slate the 
amount realized in lijs application for execution, 
jt was very doubtful, if he acted fraudulently. 


The Judgment-debtors did not raise any objection 
as to the excess claimed by the decrec»bo1der for 
nearly two years although they raised various 
other objections in the meantime. The case was 
therefore not a fit case fpr sartetioning pro«ecutton 
of H under S. 210. 116 Tnd. Cas. 711 = 11 L.LJ. 103 
=30 P.L R. .192=r.40 Cr.L.J. 666= 13 A.I.Ci.R. 99= 
A.I.R. 1929 Lah. 676. 


““S. 21 0“jurisdiction— Decree fraudulently 
obtained for claim disallowed in another court— 
Latter cannot take action. 

Where a plaintiff first instituted a suit in one 
Court and obtained a decree for a part of his claim 
and then proceeded to present a fresh plaint in 
respect of the item disallowed and obtained an 
ex parte decree, the action under S. 210, Indian 
Penal Code, can only he taken by the Court in 
which later suit was filed or by the Court to which 
they are both subordinate, as the filing of the 
second suit cannot be held to be an offence 
committed in relation to proceedings in the first 
Cnnrt. 90 Tnd. Cas. 6-^0 = ?6 Cr.L.J. 1.588 = 26 
PL R. 717 = 6 Lah. 445 = 7 L.L.J. 341-=A.1.R. 1925 
Lah. 524. 

S. 210— Over-stating claim— Sanction. 

The applicant a dealer in saltpetre brought a suit 
against the East Indian Railway for damages for 
detention of his goods and obtained a decree. It 
was found that the value of the goods when 
Purchased was over-stated in the suit with a view to ' 
the claim for damiges. and the depositions of both 
the ap{ilirarit and his munim on this point were 
apparently false: 

Held, that a sanction to prosecute them under 
S. 19.3, i p.C. was rightly granted. 75 Ind. Cas. 
703 = 25 Cr.L.J. 15 = A.LR. 1924 Nag. 35. 


— — S. 210 — Execution application— Mis-stating 
decretal amount— Whether liable. 

Where in an execution application, the decree- 
holder after referring to the final decree mis-stated 
its Previous terms he cannot be held liable under 
S. 210 of the f.P.C. as it is the duty of the execu- 
ting Court to verify the amou^it due. 11 P.W.R. 
1014 rr. = 64P.L.R. 1914 = 15 Cr.L.J. 263 = 23 Ind. 
Cas. 4. 


S. 210— Cr. Pro. Code, 19S— Decree* 

holder omitting to mention a claim. 

In an application for execution the decree-holder 
did hot mention certain sum rectived by him. 
Held, that there was a prim-^ facie case against 
the accused, and a sanction under S. 195. Cr P C-, 
for trial for an o ffmee under S.210, l.P.C., was 
good. 59 P L.R 1911 = 12 Cr.L.J. 189=59 P.W.R. 
1911 Cr. = 10 Ind. Cas. 646. 

S. 210 — Sale of more than what the decree 

allowed — Criminal intention. 

M obtained a decree for sale of half of certain 
property. He executed the deerte thrire. First, 
he applied for sale of the half but in his second 
application which was infructuous. he applied for 
the sale of the whole properly and actually got 
the same sold by hts third application. On the 
judgment-debtor's objection part pf the property 
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was exempted and the decree*holder was put cD 
his trial for an offence under S. 193, which in 
appeal was changed to S* 210. Held, that the facts 
proved did not establish a criminal intention. 
5Ind.Cas.69S=(lS09) 11 Crl.L.J. 202=7 AL.J. 93. 

— -S. 210— Fraudulent decree not set aside by a 
civil court— Evidence. 

If it is alleged that a decree has been obtained 
b; fraud, the fact that the decree has not been set 
aside might be (‘vidence to prove there was no 
fraud, but it cannot be a bar to the prosecution 

under S. 210. (1905) 33 0.193. 

S.2n. 

Synopsis. 

See also: I.P. Code, Ss. 499, 500 and Tort — 

Malicious prosecution. 

1. Applicability 

2. Complaint 

3. Essentials 

4 . Evidence and proof 

5. False charge 

6* Graver and lesser offence 

7. Instituting criminal firoceedings 

8. Interpretation 

9. Jurisdiction 

10. Notice 

11 . Practice 

12. Procedure 

13. Sanction 

14 . Miscellaneous. 


1. Applicability. 

S. 21 1— Applicabilty. 

An offence constituted by a false complaint 
^Kainst unknown persons is not one under S. 211, 
but one under S. 182. A.I.R. 1941 Cal- 288=42 
Cr.Lj. 624=194 Ind. Cas. 799. 

' S. 211— Applicability. 

Where the case was taken on file after investiga- 
tion by the Police under S. 202, Criminal P C., the 
subsequent discharge of the accused would not 
the making of a complaint under S.2I1, 
I.P^. 196 Ind. Cas. 557=1941 M.W.N. 463 (1) = 
4o Cr.LJ. 32. 

“ S. 211 — Applicability— Failure of complai- 
nant to prove his case. 

The failure of a complainant to prove his case 
in the dismissal of his complaint undt r 
Criminal P C., or at later stdges in the dis- 
cnajge or acquittal of the accused ; but it will not 
?^***®lf warrant his prosecution under $.211, 
for bringing a false case. A.I.R. 1941 Pat- 
B.R. 420=42 Cr.L.J. 332= 192 Jnd. Cas. 836. 

■ ^S. 211— Applicability. 

u-T/lf ^*ilure of a complainant to prove his case is 
01 lut same thing as the institution of a malicious- 

* e , 


ly false case so as to make him liable for an 
offence under S. 211. A.I.R. 1940 Pat, 97 = 20 
P.L.T. 947=6 B.R. 377=41 Cr.L.J. 349=186 lod. 
Gas. 627. 

■ S. 211 — Applicability. 

If the complaint in its generality was bona fide, 
the fact that one accused person had been wrongly 
identified cannot be regarded as a ground for 
instituting a prosecution under S. 211. A.I.R. 
1939 Pat. 178=5 B.R. 203=40 Cr L.J. 157=179 
Jnd. Cas. 167. 

Sb. 211, 182— Applicability. 

Section 211 may cover the institution of procee- 
dings through the Police as well as by way of com- 
plaint to the Magistrate direct. Where a complaint 
is made both to the Police and a Magistrate, the 
Magistrate's jurisdiction overrides that of the 
Police, and the provisions of S. 195 0) (b), 
Criminal P.C., canrot be evaded by placing an 
offence under S. 195 (1) (a). Where, upon informa- 
tion given to the Police by the accused a third 
person is attested on a charge of murder and 
challaned to the Court of a Magistrate by whom, 
however, he is subsequently discharged and the 
prosecution case is that the accused is responsible 
for the proceedings instituted against the third 
person, the offence committed by tlie accused is 
one under S- 211 and no^ tinder S. 182. 1 P C. 
A.I.R. 1939 Sind 274 = 41 Cr.L.J. 8=184 Ind. Cas. 
243. 

S. 211 — Applicability. 

Woman demanding investigation and punishment 
to Sub- Inspector who is alleged to have raped her 
— Suh-Inspector not found guilty of charge— Com- 
plaint by Sub-Inspector against woman for false 
charge : 

Held, woman was gu'lty of offeree under 
S. 211 and not under S. 182. 17 N.L J- 189=A.1.R. 
1935 Nag. 69. 

S. 211 — Applicability. 

It is in the interests of justice that a man who 
brings a false charge of murder against any person 
should he prosecuted if a priira facie ra«c made 
out against h’m. 1^1 Ind. Cas. 691 (1) = 3S P-L.R. 
593 = 35 Cr. L.J. 1392. 

$9,211, 500 — Applicability — Dismissal of 

complain* — Second complaint alleging — defa- 
mation — Maintainability of. 

If on the dismissal of a complaint under S. 21 1 , a 
second complait't under S. 21 1 can he filed. t!u n ihe 
Complainant car* ceriainl} fi le a second complai ■ t on 
the same facts, hot in«t(ad of alleging an offence 
under 211 alleee an offence tmder S. 500. A. I R- 
1934 Rang. 40 = 35 Cr. L.J. 802= 148 Ind. Cas. 845. 

$. 211 — Applicability — False information 

to police — Prosecution not launched — Trial of 
informant by Magistrate. 

Where the offence unrf* r S. 211 consists in giving 
false infot mai ion to the police and the case <'ocs 
not go further than a police inquirj, tl c offeree 
fa]Is within para. (1) S. 211 and not within para. (2’) 
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even though the charge made in the report is one 

!nfn*rmanVf Magistrate commits the 

LrM committal is bad, 

and IS liable to be quashed. 6 A.L.J. 989, Fol- 

1930 All 818”"^* = Cr. C 1202=AJ.R. 

— S. 211— Applicability-False information to 

police— To a police officer charging his subor- 
dinate officer— S. 211 and not S. 182 applies. 

Where the charge against the accused was that 
he gave false information to a public servant, 
namely, the Superintendent of Police that he and 

“oJaWfuny conhned by a 
certain Police Officer and that money had been 
extorted wrongly from them, held, that the offence 
fell under S. 211 and not under S. 182, I.P.C and 

i summarily. 34 


Cniirt — Applicability — No charge in any 

olaVilH < 5 ! ?• proceeding for offence com- 
plained— Section does not apply. 

instance proceedings 
under S. 211 , Penal Code, are initiated against a 
false complainant, IS never charged in any Court, nor 

IS he ever put upon his trial before any Magistrate, 

[’heTnnrM *^*=00 against him before 

hv f 1 another person who was alleged 

?nv acrompliceLs 

involved, . t cannot be said that the offence under 

offence which was com- 
mitted in or m relation to any proceeding in Court, 

th^gh another person against whom also false 

complaint made m the same transaction is tried 

I'A 779. Foil. 19 P.R. 1917 

iio longer good law; 43 <^al. 

9 Lah. 408 = 13 LXJ. 218 = 29 Cr. LJ. 605 = 10 
A. I Cr.R. 313-29 P-L.R. 5IS = A.I.R. 1928 Lah. 259. 

scope— Ss. 211 

and 182 atsttnguished. 

Sections 182 and 211, Penal Code in reality differ 
I undamentally as regards the ingredients of the 
oitcncc concerned. 

Section 182 is primarily intended for cases of 
false information which do not ordinarily involve 
a particular allegation or charge against a speci- 
fied and definite person. S- 211 covers cases 
where there is a definite information or charge 
with reference to a criminal offence against a 
particular person. 105 Ind. Cas- 454=23 N.r.R, 
136=28 Cr. L.J. 9.34 = 9 A.I.Cr.R. 87= 10 N.L. T. 
191=A.I.R. 1928 Nag. 17. ^ 


S. 211 — Applicability — False information 
to Police— Complaint dismissed— Offence under 
S. 211 and not under S. 182. 

The false information to the police was followed 
by a complaint to the Magistrate on the same facts 
and the same charge. The Magistrate tried the 
complaint and classified it to he false. The police 
preferred a complaint under S- 182 for false infor- 
mation given to them; 

Held, that the offenre .alleged fell under S. 211 
and a complaint by the magistrate before whom 


necessary. 112 Ind. Cas. 

l9kuJ/.-2k^- 272=A.I.R. 

s 211— Applicability and scope— Report of 

a police officer against his Subordinate- Not 
a police report— Conviction bad. 

Offences under Section 211, 1.P.C., fall under two 
categories only. First is a complaint to a Magis- 
trate, second is a report, of a cognizable offence 
to a police oificere In the present case the letter 

doubt addressed to a police officer. 
Whether or not it was that police officer's duty 
t^o institute proceedings against his subordinate, if 
"^J^ougM fit, to have the subordinate prosecuted 
and for that purpose he were to make a report to a 
Aiag)strate^ such a report would not be a police 
the purpose of Section 190 (b) of the 
Ir.*** F.r, Conviction of complainant under Section 
** therefore, bad in such a case. 69 Ind- 


•S. 211— Applicability — Report to make 

enquiry on suspected theft. 

a false charge to an officer 
ot the Court to set the law in motion; hence* a 
report made to an officer for making inquiry 
with respect to a suspicion of theft is a false 
report at the utmost, and would not come under 

17 M. 129; 31 M. S06. Foil. 39 
All. 715 = 15 A.L.J. 767=18 C.L.J. 1017=42 Ind. 
Cas* 76j« 

— ^S. 211 — Applicability — False charge 
against several— Single or separate offences. 

A person who lays an information containing 
a false charge against a number of persons 
commits a distinct offence against each of the 
persons against whom he makes a charge and 

separately prosecuted under 5.211, 
I- P . C.. for each of such offences. 1 1 Bur- L-T, 
136 = 19 Cr.L.J. 1002=48 Ind- Cas. 342. 


“ .;S. 211— Applicability— False charge to 

Police. 

The making of a false charge before the 
Police falls within the first portion of S. 211. 
14 C. 633, Foil. (1903) 7 OW N. 556. 


2. Complaint. 

S. 211 — Complaint — Complaint to Police 

followed by a complaint to Magistrate. 

Where an alleged false complaint is first made 
to the Police and then to a Court, a cnmplaiot 
under S. 211 subsequently filed is a complaint of 
an offence alleged to have been committed in, or 
in relation to a proceeding in Court and cannot 
he taken cogni.sance of except on a complaint of 
the Court. A.I.R. 1946 Bom. 7=47 Bom. L R. • 
664=47 Cr.L.J. 321=223 Ind. Cas. 35. 

S. 211 — Complaint — Complainant not 

appearing before Magistrate. 

Where a cooiolaint made by » person is pre- 
ferred by the Police, and the complainant docs not 
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appear before the Magistrate there is no procee* 
ding in any ; Court and a complaint by the Magis- 
trate is not necessary for the prosecution of the 
complainant under S- 2tl, Penal Code, in respect 
of a cognizable offence. A.I.R. 1941 Mad. 579 = 
1941 M.W.N. 222=53 L.W. 358=42 Cr.L.J. 649= 
195 Ind.Cas.233. 

— S. 211 — Complaint— Complaint by private 
person under S. IgS, Criminal P. C., is legal. 

Offence under S* 211, not committed in or in 
relation to any Court — Private person can make 
a complaint of such offence. A.I.R- 1939 Sind 65 
=40 Cr.I..J. 461=I.L.R. (1939) Kar. 388=180 
Ind. Cas. 650. 

S. 211— Complaint. 

Accused charged under Ss. 2]t, 218, 220 and 193 
in respect of proceeding under S. 109, Criminal 
P. C. — No complaint by Magistrate-Charges 
under Ss. 21 1 , 193 held should he quashed. A-I R. 
1937 Lah. 802=39 P-L.R. 1011=39 Cr.Lj. 122= 
172 Ind. Cas. 373. 

— Ss. 211, 500 — Complaint. 

The appellant, a woman, made a report to the 
Police charging one A and other persons ut^known 
with haying conBned and raped her. On inquiry 
the Police were of the opinion that the case was 
not a true one, and they declined to take action. 
She then filed a complaint in Court definitely 
charging A and B with having confined and raped 
her. The charge being found false, the com- 
plaint was dismissed and A and B filed complaint 
against her for having defamed them: 

Held, that what she was doing was 
not defaming these persons but bringing 
a (possibly a false) charge against them. 
If her complaint was a false one, her object in 
makii^ it was not to defame these persons so 
much as to harass them and cause them the incon- 
vcTuence of being subjert to criminal proceedings 
for which offence, S. 211, Penal Code, was the 
appropriate section and the Magistrate could not 
take cognjrance of it except on romplamt in 

writing of the Court as required bv the provisions 
of S. 195, Criminal P. C. A.I.R. 1935 Rang. 163 
=36 Cr.L.J. 970=156 Ind. C^s. 598. 

[Overruled in A.I.R. fVol. 25) 1938 Rang. 232 
(235) = 175 Ind. Cas. 915 = 39 Cr. L. Jour. 663 = 
(1938) Rang. L R. 404 (F-B.)]. 


An accusation contained in a dying declaration 
made to a Magistrate stands on no better footing 
than an accusation made to a private individual, 
such as the compounder in the hospital, without 
any statutory obligation to move in the matter 

at all: U Ind. Cas. 617; 17 Cal. 574; 30 Cal. 
415; 19 Bom. 51 and 26 Mad- 640, Ref. 129 Ind. 
Cas. 87=A.I.R. 1930 Pat. 550. 


— S. 211 — Complaint — Court has power suo 
motu. 

Even where accused persons do not desire to take 
action under S. 211, I.P.C. a Court of law has 
authority to complain against a false complainant 
under S. 182. 112 Ind. ('as. 770 = 30 Cr.L.J. 2=9 
A.T.Cr.R. 475 = 9 A.T.Cr.R. 446=9 L.R.A.Cr. 78 = 9 
L.R.A.Cr. 71 = A.I.R. 1928 All. 333. 


— S. 211 — Complaint— No complaint under 
S. 195, Cr.P. Code, necessary. 

When a false charge has been made only to the 
police, but the person making the false charge has 
not applied to the Magistrate and no Court procee- 
dings whatever have ensued, no complaint is neces- 
sary under S. 195, Cr.P. Code, before a prosecution 
under S. 211, Penal Code, can be instituted against 
the inf 01 man t ; 4 J Pal. 1 152, Foil.: A.l.R.J 924 All. 
779, Appr. ; 34 All. 522, Doubted. 105 Ind. Cas. 45 1 
= 23 N-L.R. 136 = 10 N.L. J. 191 = 28 Cr. L. J. 934 = 
9 A.I.Cr.R. 87=A.I.R. 1928 Nag. 17. 


— S. 211 — Complaint — Complaint filed in 
Court — No report to police — Police cannot pro- 
ceed under S. 211. 

Accused filed a complaint of dacoity in the Court 
and afterwards in reply to certain questions put to 
him by the Sub-Inspector of Police made a state- 
ment that he had been decoited by ceilain persons 
and that he had filed a complaint m Court. Police, 
upon investigation found that the complaint was 
false and the accused was sent up for trial on a 
charge under S. 211 by the Police: 

Held, that the statement to the police did not 
amount to a report and as proceedings were started 
in Court, complaint by Court was necessary to ini- 
tiate proceedings under S. 211 and that police was 
not Competent to proceed against tie accused. 96 
Ind. Cas. 870=^26 Cr.L.T. 1014=24 A. L.J. 816 = 7 
L.R.A.Cr. 14S = A.I.R. 1926 All. 613. 


"T — S. 211— Complaint — Complaint by three 
Magistrates — Order of discharge passed by 

two— Legality. 

Where an order of discharge was passed by 
two Magistrates of a Bench but the complaint of 
an offence under S. 211, was made by three Magis- 
trates and it was urged that this was an illegality : 


Held, that this was a very technical matter and 
the High Court would not interfere on a ground 
®f this kind in revision. A-I.R. 1933 Oudh 430 = 
lOO.w.N. 1037 = 35 Cr.L.J. 121 = 146 Ind. Cas. 
638. 


211 — Complaint — Dying declaration — 
Accusation contained in — Made to a Magis- 
trate — Does not amount to complaint. 


S* 211 — Complaint — Investigation by Police 

— Non-coenizable offence — Police have no 
power— Complaint must be preferred. 

. The petitioner made a statement to tlue Village 
Munsif that a daco'ty was committed in his house 
and mentioned certain persons as having taken part 
in the dacoity. The Village Munsif forwarded the 
complaint to the Police, who held an investigation 
and referred the case as false. The Sub-Magistrate 
to whom the papers were sent, accepted the refer- 
red charge-sheet and struck the case off his file. 
The police put in a charge-sheet before the Sub- 
Divisional Magistrate'against the petitioner for an 
offence under S. 211, I.P.C. The Sub- Divisional 
Magistrate transferred the case to the Second 
Class Magistrate who had acted on the referred 
cbargc-slicct in the alleged Jocolty case. 
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Held, that this was not a case in which the police 

could start proceedings of their own accord. The 

S. 211 is a non-cognjzablc one and 
the rolice were not empowered to investigate into 
a non-cognizahle offence and charge the petitioner. 
It was open either to the accused in the alleged 
case or. to the V.llage Munsif, or any 
Fohre Officer to prefer Complaint under S. 190, 
’ in which case the Magistrate before 
whom the complaint is made might take the case 
on his file after taking a sworn statement from the 
complainant. As such course was not adopted in 
mis ca«e, the proceedings, were illegal. 90 Ind 

Cas 39.'?= 1025 M W N. 317 = 22 M.L W. 209=26 
Cr.L.T. 1550=A.I.R. 1925 Mad. 672. 


”■“5. 21 1— Complaint — Meaning of. 

Application by coroplairant askng for judicial 
enquiry of the charge made by him which the 
police had reported to he false, is a complaint. 20 
Cr. L. J. 389=50 lod. Cas. 997 (Pat.;. 

— — -S. 211 — Complaint ~ Hearsay evidence 
TeJegrain sen*— No complaint— No prosecution 
can be c-dered-Cr.P.C., S. l-^S. 

• sent a telegram to the Collector say* 

ing .hat the T.-ihsildar and certain others in his 
absence entered his house and forcibly inoculated 
his wife and children. The Collector sent the tele- 
gram to a Magistrate who examined the Cbaprasi 
and certain witnesses who stated that they had 
heard that the complaieant’s house was forcibly en- 
tered into. Finding the statement false he directed 
the prosecution of the complainant and his wit- 
nesses- Held, that the complaint wa« no complaint 
in law and a prosecution couhl not he maintained 
against the Chaprasj under S. 211 . \ hearsay state- 
ment should not be recorded by a Mag'strate while 
recording the deposition of a witness- If such a 
statement is recorded it cannot he made the subject 
of prosecution under ?. 19T ( 1910) 1 1 Cr L J. 351 
= 6 Ind. Cas. 380 = 7 A.L.J. 618. 


3. Essentials. 

S. 211 — Essentials. 

The elements of an offence under S. 211 arc 
firstly that a f.al5e charge shoul<l be brought; 
secomllv, that the person bringing it should know 
that there was no just or lawful ground for such 
proci'cdifig or charge, aiid thirdly, that it shouhl be 
brougl;! to cause injury to the persons aga nst 
whom it w^s tnafle. Whe'C the only finding r« - 
cor<leil IS that a f.ilse comp'aint was biougtit, it 
IS not sutrn'’<Mit (o support a < onviction under S.21 1 . 
A.f.R. Iv30 Cal. 28ti=10 Cr-L-J- 605= IM Ind. Cas. 
916. 


• S. 211 — Essentials. 

Tlie complainant must have falsclv charged such 
Iicrsoo with having cornmitted an off'Micc, fh.at is 
to s ly, the PerjiOn mu st t*e inno> er.t. The complai- 
nant must have known th.at ther*' is no just or 
lawful ground for the p'em<iing or charge, that 
IS to say, there is no penalty in this se{ti<*ii for in- 
cautious or tngligihlc a.c<ptance of infoimation 
which the compla nant miglil liavc learnt hy en- 
Tu'ry to he unr< lial»Ic. Thirdly, there must have 
h'on rifi intention to cans*' injury to the person. 


The last can in some cases be inferred from the 
relation of the parties when the other two elements 
arc established. As regards the other two ingre- 
dients, it is important to remember that there is a 
difference between suspicion and evidence. The 
prosecution will have to establish facts irrecon- 
cilable with the innocence of the accused, A.l.R 
1939 Pat. 178=5 B.R. 203 = 40 Cr.L.). 157=i79 
Ind. Cas. 167. 


S. 211— Essentials— Material fiufficient for 

pnma facie rase — Mere belief— Dismissal of 
complaint— No grounds. 

A mere belief without any foundation whatso- 
ever docs not justify a Court of justice to send 
a man for trial. Before a Court orders a prosecu- 
tion under S. 211, there must be enough mateiials 
to justify a complaint being filed, i.e., there must 
be enough materials to show that there is a prima 
fac»e case. A dismissal of complaint does not 
justify a Court In prosecuting the complainant 
under S. 211. ®8 Tnd. Cas. 465 = 27 Cr.L. J. 1345 
= A.I.R. 1927 All. 107. 


■ “S. 21 1— Essentials — Failure to prove case— 
Not sufficient ground — Intent to cause injury 
or knowledge of falsity essential. 

The fact that the complainant fails to prove his 
case IS by itself not sufficient to sanction a prose- 
cution under S. 211 of the Indian Penal Code. 
It must be established satisfactorily in the mind 
of the Judge or the Magistrate that the com- 
plaint was made with inter t to cause injury or that 
it was a faUe complaint made with the know- 
ledge that It was false. 83 Tnd. Cas 701 =6 P L.T. 
365 = 26 Cr. L. J. 14 = A.).R. 1925 Pat. 329. 

— S. 211— Essentials— Complaint without just 
cause— Action without due care or caution— 
Sufficient grounds— S. 182 distinguished. 

Under S. 211 of the Penal Code if the ac^sed 
makes his complaint without any just grounds and 
acts without due care or raution it is enough to 
constitute an offence. But under S. 182 the infor- 
mation given to a public servant should not only 
he false in fact but it must be false to the know- 
ledge or belief of the informant and the mere 
fact that the accused had reasons to believe it to 
be false is not Sufficient. 82 Ind. Cas 718=25 
Cr. L.J. 1358=19 S.L.R. 91 = A.l.R, 1925 Sind 
184. 

— - — S. 21 1 —Essentials — Malice or failure to 
make reasonable enquiry — Not sufficient 
ground- 

A man cannot be convicted of perjury for 
having acted maliciously or for having failed to 
make a reasonable enquiry with regard to the 
facts alleged by him to be true. It must be proved 
that he made some statements which he knew to be 
false and which he believed to be false or which he 
did riot b* I eve to be true. 61 Ind. Cas. 521=22 
Cr.L.J. 393 = L. R. 2 A. (Cr.) 94 (AIK). 

S. 211 — Essentials — Specific offence — Merc 

suggestion. 

S. 211 requires a specific offence charged with 
the object of setting the criminal law in motion 
and not a mere suggestion or inference against the 
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accused, the circumstances of, and the form of 
malciog statement being considered. 

Prosecution should not be ordered, merely 
because pleader for accused, charges another 
vdth the offence, 10 Bur. L.T. 259=18 Cr.L.J. 2= 
36 Ind. Cas. 834* 

S. 21 l^Essentials^Report of an offence 
without any one being named — as the perpetra- 
tor thereof. 

Before a case can be instituted under S. 211 it 
must be proved that the person accused instituted 
or cause to be instituted a criminal proceeding 
against a particular person with intent to c;tuse 
injury to that person. 4 A.L-J. 361 = 1907 A.W.N, 
149. 

—S. 211— Essentials of offence under. 

Two principles are to be remembered: (1) that 
failure of a complainant to establish the truth of 
his allegation does not mean that the complaint 
was false; (2) that to secure a conviction it must 
be established beyond reasonable doubt that the 
circumstances are not merely consistent with the 
guilt of the accused, bnt entirely inconststert with 
bis innocence. 16 C.L J. ^53 = 17 CW.N. 379 = 13 
Cr.L.J. 897 = 17 Ind. Cas. 993. 

211— Essentials for a prosecution under 

—Disposal of complaint a preliminary neces- 
sity. 

A complaint must, according to the law as laid 

down in the decisions of the Calcutta High Court, 

be dealt with under S. 203, Cr P.C., before a pro* 

secution under S. 21 1, Indian Penal Code, can be 

instituted against the person who presents it. The 

wrrectnesi of those d<»cisions doubted. (1905) 33 

Cal. 1 = 10 CW.N. 158=2 C.L.J. 228 = 2 Cr.L.J. 
0l5. 


— — S. 21 1-— Evidence and proof— Rest on pro- 
secution. 

Where a person is charged under $.211 of mak- 
ing a false report it is not for him to make out 
that his report was true until it has been clearly 
traversed by evidence produced by the prosecution 
showing that it was faUe. 113 Tnd. Cas. 455 = 2 
M.Cr C. 78=30 Cr.L.J. 167 = 30 M L.W. 795=12 
A.I.Cr.R. 71 = A.I.R. 1929 Mad. 496. 

S. 211 — Evidence and proof— Absence of 

reasonable gr^'unds— Knowledge of the same — 
Bur'^en on prosecution. 

In order to bring home a charge under S. 211 
the prosecution must establish that there are no 
just and lawful grounds for the action tsken and 
that the accused knew this. The mere communica- 
tion of a suspicion to the police does not amount 
to a charge of a c» iminal offer ce. 88 Tnd. Cas. 525 
=6 Lah. 28=26 Cr.L.J. 1165 = 26 P.L.F. 131 = 
A.I.R. 1925 Lah. 325. 

— — ■ S. 211~-Fvidcnce and proof — Duty of pro- 
secution— Failure of accused to examine wit- 
ness, if implies guilt. 

In a case under S. 211 the prosecution has to 
prove clearly that the rharge was wil<ully false to 
the knowledge of the maker thereof and if they 
fail to do so, the mere fact of the accused failing 
to examine anyone as defence witness will not 
imply his guilt having been pioved. 18 C.W.N. 
391 = 15 Cr. L.J. 355=23 Tnd. Cas. 723. 

S.211 — Evidence and proof — False charge 

— Proofs of falsity— Quantum of proof. 

To establish falsity more than mere failure to 
prove the complaint would be necessary. (1902) 
4 Bom. L.R. 645. 


“ — S. 211— Proof — Essentials — Onus — See 
S.182. 

9Bom. L.R. 33 = 31 B. 204. 


4 . Evidence and proof. 

’S. 211— Evidence — Proof toestablist 
offence. 

order to prove an offence under S. 211, it 
vnll be necessary for thr prosecution to establish, 
*hai the prosecution brought by the appellant 
SSarnst the respondent was brought with intent Ic 
cause injury to the respondent; secondly, that the 
charge made against the responder.t was falsr, 
Ihiidly, that it was made with the knowledge 
on the part of the appellant that there was no just 
or lawful ground for such charge. A.I.R. 1931 
^ng. 473=38 Cr.L.J 226=166 Ind. Cas. 489. 


— S. 211— Evidence. 

order to successfully prosecute an accused 
S. 211, it is necessary for the prosecution 
o establish that the pumary intention of the 
when he made the statement, the basis of 
oe charge, was to cause irjory to the persons 
mentioned by him- A.T.R. 1932 Lah, 246 = 33 P.L.R. 
jjJ~33 Cr.L.J. 409=13 Lab. 568=137 Ind. Cas. 


5. False charge. 


S. 211. 

Statement to police of suspicion that particular 
person has committed an offence-- Does not 
amount to a charge. 6 L. 28, 14 Ind. Cas. 767 and 
46 A. 006, rel. on. I. L.R. (l^-SO) Nag. 208 = A.1.R. 
1950^ag. 20 = 51 Cr.L.J. 267= 1949 N.L J, 604. 

— — S. 211 — ''False charge” — Petition to a 
Assistant Superinirndent of Police charging 
certain persons with commission of cognisable 
offence — Inquiry by Sub Inspector in charge of 
thana — Case found maliciously false— Offence 
under S. 211, is commiilcd. 

Where upon a petition by the accused to the 
Assistant SuperinUndtnt of Police charging 
certain persons of commission of a cognizable 
off^’Pce, he direits an enquiry and having received 
a report from tlie Sub-Inspector in charge of the 
thara that tfic case was tnaliciously false, makes a 
complaint against the accused for prosecutii g him 
under S. 21 1, Penal Code, the Complaint is proper 
ard an offence is committed even though the 
offence complaircd of was enquired Into by the 
Sub*lnfpcctor. A copnizsble c ff« rsce can le 
enquired into either by the Police Officer in charge 
of the Police Station or by any officer to whom he 
was subordinate and within whose jurisdiction the 
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offence was said to have been committed. The 
Assistant Saperintendent of Police having taken 
action on the _ petition and directed an enauiry, 
was i^n a position to gel the offender punished. 

A.r.R. 1940 Pat. 625=4! Cr.L.J. 409 = 6 B.R. 424= 
187 Ind. Cas. 128. 


—“S. 211 — False charge-'Palse allegation 
against Subordinate Judge that he committed 
oJfence under S. 196, made to District Judge. 

The expression ‘‘falsely charges** in S. 211, must 
be construed along with the words which speak of 
the institution of proceedings in the earlier part 
of the section, so that the test is “whether the 
person who made the statemi nt which is alleged to 
conslitute the charge did so with the intention and 
object of setting the criminal taw in motion against 
the person against whom the statement is directed.** 
An accusation made to a person who has nothing 
to do under the law with setting the criminal law 
^option would thus not amount to a charge 
within the section. False allegations of ao offence 
under S. 1Q6, Penal Code, against a Subordinate 
Judge made to such an authority as a District 
Judge for the purpose of obtaining sanction to 
prosecute, amounts to the making of a 
charge within ^ the meaning of S. 211. 
Since the object in making the allegation to the 
District Judge is to set the criminal law in 
motion, and the District Judge has statutory power 
to further that object, though the sanction of the 
Local Government is also necessary before any 
Criminal Court can take cognizance of the offence 

A.r.R. 1938 Pat. 83 = 16 Pat. 571 = 19 P.L.T. 51* 

39 Cr.L.J. 314 = 4 B.R. 274= 173 Ind. Cas. 432. 


S. 21 1— “False charge** — False petition to 

Superintendent of Police for protection from 
oppression of head cooatable. 

For an allesation to amount to a false charge, as 
contemplated under 5 211, Penal Code, it must be 
made with the intention and object of setting the 
criminal law in motion. A false petition to the 
Superintendent of Police praying for the protection 
of the petitioner f rom the oppression of a head 
constable which may be effected by some depart- 
mental action, does not amount to such a false 
charge. The charge must be embodied eithcr^^ a 
coniplaint to the Nfacistr.atc or in a report of a 
cognizable offence to a Police Officer: 

Held, that the conviction under S. 211, could 
not also be altered to one under S. 102, since none 
of t4ic Police Officers to whom the compl.iint was 
addressed bv the petit oner had taken the trouble 
of presenting a romphiint against him .as reqtjired 
hv S lO'i, Trim-nal I\C. A.T.R. 10.17 Lah. 624 = 
39 P.I-R. 238 = 38 Cr L J. 1070 = 171 Ind. Cas. 333. 


made by the accused; in other woidF, whether the 
complaint is substantially true and what is false is 
a mere fringe to the complaint or whether the 
substandal complaint is false and what is trne is a 
mere fringe, or in other words, a mere accessory 
circumstance. 

If A believes what B told him and in good faith 
orders B to file a complaint, the fact that B*s story 
turned out to be untrue will be no ground for 
criminal prosecution of A, even if, during the 
inquiry he assists in the production of evidence. 
It is necessary to provn also that A believed in its 
fahity. A.I.R. 1937 Pat. 84=3 B.R. 347=38 
Cr.L.J. 462= 167 Ind. Cas. 852. 

—S. 21 1 — False charge — Information to 
Police Officer amounting to complaint of 
cognizable offence—Information not reduced to 
Writing under S. 154, Criminal P.C. — Subsequent 
complaint by accused— Complaint found false— 
Prosecution of accused under — Legality. 

Where a person gives information to 3 Police 
Officer which amounts to a complaint of a cogniza- 
ble offet'ce, any statement made by another person 
to the Police afterwards, however false it might 
have been, is a statement made in Police investiga- 
tion and cannot be made the foundation of a 
prosecution under S. 21 1 , Penal Code, even though 
the Police Officer who received tbe first informa- 
tion did not record the same in writing as required 
by .S. 154, Criminal P.C. A.I.R. 1936 Mad. 160= 
1935 M.W.N. 1197=43 M.L.W. 261 = 37 Cr.L.J. 
357 = 160 Ind. Cas. 988. 

— — S. 211 — False charge. 

Fight between Municipal employees under 
accused and cartmen— Accused not present at 
alleged fight— Accused charging cartmen with 
obstructing him in discharge of his duties— 
Charge found false — Conviction of accused under 
S.21I, held proper. 157 Ind. Cas. 792=36 
Cr.LJ. 1289. 

— -S. 211 — False charge— Offence under S. 211, 
when complete. 

Where a person does not confine himself to 
reporting what he knew of the facts, stating his 
suspicions and leaving the matter to be further 
investigated by the Police, but he definitely alleged 
his belief in the guilt of certain men and insists 
on Court proceedings being taken against thim. it 
amounts to a charge wiihin the meaning of S. 211. 
And as soon as the charge is made, the offence 
under S. 211 is complete and the injured party c^n 
file a complaint against the informant under S. 2M 
irrespective of the fact that the latter files a 
compU'nt subsequently. A.I.R. 1934 Rang. 21 = 35 
Cr.L.J. 1259=151 Ind. Cas. 185. 


S- 211— False oharge. 

Where allegations arc substantially true and 
there is no mention of particular section wher^ 
preferring a charge before the Police, conviction 
under S. 3B1, could not be sustained- 20 Nag. L. 
Jour. 92. 

S. 211 — False charge— Falsity of complaint^ 

Tn a charge under S ?11, wh.it is to be 
fonsiilcrcd is tbe nature the complaint pr charge 


— — S. 211— False charge. 

An allegation will amount to a false charge 
under S. 211, only if made with the intention and 
object of setting the criminal law in motion. An 
allegation made to the Superintendent of Police to 
the effect that a Sub-Inspector had committed 
bribery and extortion does not amount to a f^l|® 
charge as contemplated under S. 211. A.I.R. 1932 
<^31. 511 = 59 Cal. 334 = 33 Cr.L.J. 631 = 138 Ind. 
G‘S. 551. 
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S. 211— False charge. 

The word ‘charge* as used in S. 211, implies 

that the allegation or accusation o£ an offence 
against another should be made to a perdon who, 
or to a tribunal) which is competent to take action 
against the person complained against. The test is 
whether the person making the charge intented to 
set the criminal law m motion against the person 
charged. A.l.R. 1932 Lah. 2'i6=33 P.L.R. 174 = 33 
Cr.L.J. 409=13 Lah. 468= 137 Ind. Cas. 157. 

S. 211 — False charge against public servant 

—To whom made. 

A false charge against a public servant must be 
made to an officer who has power to investigate 
and send it for trial : 6 Cal. 670, Foil. 33 C-W.N. 
1058 = 1929 Cr.C. 360 = A.I.R. 1929 Cal. 724. 

S. 211— Charge— Charge against several — 

Only some proceeded against in Court— No 
charge against the rest. 

Where a charge is made against several people 
but one of them is not proceeded against and is 
not charged in Court, the fact that the others are 
charged m Court does not make the charge 
against the former a charge in Couit: 34 All. 522, 
Dissented from. 82 Tnd. Cas. 167 = 22 A-L.J. 829 
=5L.R.A.Cr. 137 = 25 Cr.L J. 1239 = 46 All. 906 = 
A.l.R. 1924 All. 779. 

“•—S. 211— False charge— What amounts to. 

Mcrelv stating facts and suspicions is not 
charge * but alleging belief in guilt of particular 
person and desiring he should be proceeded against 
»s charge. 82 Ind. Cas. 167*=22 A.L j. 829 = 5 
L.R.A.Cr. 137=25 Cr. L,J. 1239 = 46 All. 906= 
A,I.R. 1924 All. 779. 

— S. 211 — False charge — Causing police 
search to be made — Indicating guilt — Amounts 
to. 

, Causing police search to be made and identify- 
ing property as being unlawfully in complainant’s 
Possession and indicating to the police that the 
Complainant was guilty amounts to charge within 
ffie meaning of S. 211. 82 Ind. Cas. 167 = 22 A.LJ. 
829 = 5 L.R.A.Cr. 137=25 Cr.L.J. 1239 = 46 All. 906 
= A.I.R. 1924 All. 779. 

S. 211 — False charge. 

Failure to prove a ease is no* the same thing as 
institution of a maliciously false case. 72 Ind. 
Cas. 76=4 P.L.T. 703=1 Pat. L.R.Cr. 50=24 
Cr.L.J.M6 = A.l.R. 1924 Pat. 379. 

S. 211— False charge — Statement to police 

'tnderS. 162. Cr.P.C. 

A statement made under S. 162 to a police is 
a complaint or charge. If it is made alter 
the institution of proceedings, It cannot be made 
:be basis of prosecution under S. 211, I.P.C. 8 
M.L.T.87=11 Cr.LJ. 286 = 20 M.LJ. 132 = 5 Ind. 
Cas. 908. 

211 — 'False ciiarge — Cr, P. Code, S, 157. 

A telegram that a dacoity had taken place with- 
out meniipning names is opt an institution of a 


false charge within S. 211 and is not 'information 
received’ within S. 157, Cr. Pr. Code. 1 L.W. 355*= 
(19l4j M.W.N. 382=15 Cr.L.J. 622=25 Ind. Cas. 
630. 


S. 211 — ‘False charge’ meaning of— Petition 

for inspection of Municipal election paper to 
the District Magistrate, whether charge. 

The applicant presented a petition to the District 
Magistrate asking for permission to inspect the 
ffle of papers connected with Municipal election 
saying that he intended to take criminal procee- 
dings against an employee of the Municipal Board 
who, while distributing the voting papeis, had 
given some 02 them to persons who had no right to 
receive them intending to cause injury to the appli* 
cant. Held, that the petition did not amount cri- 
minal charge within the meaning of S, 211. 8 A.L.J. 
1106=12 Cr.L.J. 433=11 Ind. Cas. 617. 


S. 211 — False charge— Information to 

Village Magistrate or other persons mentioned 
in S« 45, Cr.P.C.) which they are found to 
transmit — Intoimation and charge, distinction 
between: Per Benson and Munro, JJ. (Sankaran 
Nair, J. dissenting )i— 

A false complaint to a village magistrate or other 
persons merely in S- 45, Cr P.C. of an offence which 
the village magistrate or other person is rcquiitd 
by the section to foiwad to higher authorities is 
an offence under S. 211, I.P.C. Jt may be otherwise 
if the intormation be one which is not required by 
S. 45,Cr. P. C. to be so forwaded: — 31 M. 506 
dissented irom. Obiter ;—ii very luformauon of 
an offence does not necessarily amount to a charge 
of an offence. A man might give the information 
which he had heard from others and without him- 
self alleging its truth. Per Sankaran Nair, J:— 
The statement given to the village Magistrate is 
not one made under S. 154, I. P, C. Npr is it the 
institution of a criminal proceedings. The infor- 
mation given to the village Magistrate is distingui- 
shable now what is known as ’'criminal informa- 
tion.'* The statement itself need not be transmitted 
under i>. 45, Cr.P.C. apd it is only the information 
that has to be transmitted and consequently no 
offence under S- 211, I.P.C* can be said to be 
committed. A false charge under S. 211, I.P.C* 
must not be understood in any restricted or 
technical sense, but in its ordinary meaning of a 
false accusation made to anv authority bound by 
law to investigate It or to take any slips in regard 
to it, such as giving information of it to superior 
authorities with a view to investigation or other 
proceedings and the institution of criminal 
proceedings includes the setting ©f the criminal 
law in motion. 17 C- 574, ref. to. If an aggrieved 
person gives false information of an offence to the 
Station House Officer under S 154, Cr.P.C., he 
may be proceeded against under S. 211, I. P C 
(19091 32 .M. 258 = 5 M. L. T, 269=1 Ind- Cas. 187 
(F B.) Overruling 31 M. 506=18 M.L.J. 573, supra, 


S. 211— False charge— False complaint need 

not be followed by summons. 

To constitute the offence provided for hy S. 211 
it is sufficient that a false complaint should be 
made against any person. It is not necessary that 
summ'^ns <ihould he issued upon such comolaint 
1904 A W.N. 10 = 26 A. 244. onip/aint, 
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'S. 211 — ‘‘Falsely charged” — Test— 

tence. 

The ‘test’ to find out whether there was a false 
charge is "did the person who made the charge in- 
tend to set the Criminal law in motion against the 
person against whom the charge is made*'; and 
the fact that the statement to the Police otticer 
shou'J have been reduced to writing in accordance 
wiih S, 154, Ci.P.C., does not prevent the state- 
ment from being a false charge. A distinction was 
drawn between the case ot one who persisted in 
the charge and another who withdrew from it at a 
very early stage. (1903) 27 M. 127. 

S. 211— False charge — 'Charges’ — ‘Gives in- 
formation'— Outer e nee betwetn — Intention* 

The word “charges” as used in S. 211 means 
Something difieicnt from “gives infoimation*” 
The words “laUciy charged*’ must be construed 
with reference to the words which speak of the 
institution of proceedings, the test being where 
the person making the statement alleged 
to constitute the “charge” docs so with the 

intention and object 01 setting the criminal law in 

m jtioo against the person against whom the state- 
ment is directed, which may be inferred from the 
language of (he statement and the circumstances 
Under which it is made. A person who makes a 
petition merely with a view to prevent a recur- 
rence of the incident (such as “tutoring” in this 
case) and not with a view that the authorities 
Should take criminal proceedinirs is not making a 
ciiarge within the meaning of the section. 
(1903) 26 M. 640. 

— S. 211 — False charge involving true facta 
also— False prosecution, teat of. 

S. 211, I.P.C., contemplates an indivisible 
charge. Where a charge is partly true and partly 
false, the proper test is whether the charge is 
substantially true or false, i. e., whether the main 
charge IS false and what is true is only a mere 
friuge of the reverse. No drfiuiie rule can be laid 
down for all cases. (lOOl) S OW.N, 727. 


6 . Graver and lesser offence. 

S. 211 — Graver and lesser offence. 

An offence falling under S- 182 is included in the 
more serious otfcncc iallii g under S- 21 1 and a 
prosecution lor a false charge may 
be ciiticr under. S. 182 or S. 211. though 
cleari>, if S. ^11 does apply and the false 
chaige IS serious, a prosecution should be under 
tlie mure serioua charge under h. 211. A.I.R IQ 43 
Lah.3i = i.L.K (1942; Lah. 675 = 44 Cr. L, J.30S = 
^01 iiid. L.a2>< 572. 

(Overruling: A.I.R 1941 Lali. 216 = 43 Pun. L.R* 
191 = 195 Incl. Cas. 102] 

S. 211 — Graver and lesser of fence —Charge 

for of fence under Ss. Ifc2 and 21 1— Conviction 
for minor otlcnce only — Legality. 

As soon as a false complaint has been made to 
the police the p-rson who ma le the compUmt is 
K'J liyof anofTericc under S. 182 and a repetition 
u\ the same conip! lint to a dif lerent person will 
uyi v..xoneiat<. him irom guilr regarding the earlier 


offence. Where the accused is found to have com- 
mitted two distinct offences under Ss. 182 and 211, 
I* P. Code the prosecution may be for either 
offence though generally it should be for the mote 
serious offence. 128 Ind. Cas. 836=8 Kang. 499= 
1931 Cr. C. 28=A.1.R. 1931 Rang. 12. 

—S. 211— Graver and lesser offence — Offence 
falling under Ss. 211 and 182 — Prosecution for 
minor offence under S- 182 improper. 

P went to the police station and made allegattODS 
against one B and A to the effect that they had 
jointly committed robbery on him, in the course of 
which, one of them caused hurt to him. The police 
investigated the case, found it to be false and 
finally classified it as such, thereupon, P lodged a 
complamt in Court against B and A on the same 
facts and for the same offence. • The Magistrate 
on receipt of it directed the police for enquiry and 
report. On receipt of the police report* the Magis* 
trate dismissed the complaint, classifying the case 
as “false.’' Then the officer-in-charge of the police 
station filed a complaint against P under S- 182 
Penal Cgde* 

Held, that though the offence alleged against the 
petitioner fell under both S. 182 and S. 211, 
prosecution under S. 182 was quite improper. To 
permit such prosecution will he contrary to the 
general principle that a prosecution fora lesser 
offence should not be launched when the facts con- 
stitute a graver offence : 5 Cal. 184; 32 Cal* 180; I5 
All. 330; 44 Cal. 65U; A.I.R. 1925 Pat. 483; 7 Bom. 
184; 32 Cal. 180; and 2 U-B.K, 95; Rcl. on. 114 
Ind. Cas. 685 = 30 Cr.L.J. 342 = 6 Rang. S78 = A.I.R- 
1928 Rang. 254. 

— — S 211— Graver and lesser offence — 
Definite statement to police — Different from 
mere informatiun to Police— Section applies. 

There is an essential difference between a mere 
information to the Police and a definite statement 
lo It that a certain person has committed a certain 
particular otlcnce. In the latter case, which is 
much graver than the former, S. 2ll of the Penal 
Code applies. A.I.R. 1924 AH. 779, Ref. 85 Ind.Cas. 
818=26 Cr.L.J. 594=6 L.R.A.Cr. 71 = A.LR. 1925 
All. 472. 

■■■ S- 211— Graver and lesser offence— No 
jurisdiction for the grave — investigation by 
Magistrate into the lesser — If empowered. 

Where a Magistrate has no jurisdiction to take 
Cognizance ot an offence under S. 211 for want of 
piupcr complaint be can investigate the complaint 
as legards S. Ie2. 88 l"d. Cas. 10(5 = 5 Pat. 33 = 

6 P. L. r. 515 = 26 Cr.L.J. 1269=1926 P.H.C.C. 106 
= A.1.K. 1925 Pat. 717. 

— S. 211 — Graver and lesser offence— Sanction 
for graver offence refused — Fresh charge on 
minor otlcnce, not requiring sanction— 
proper. 

Where the charge m'ght have been made against 
the accused under section 182 or section 2U, rfeid, 

It seem4 to be contrary to public policy and to the 
recognised principles of the admuiibtiation of the 
criminal law. wlicn a charge has been launched 
which requires sanction by a particular authority 
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aad that authority has refused sanction^ to hold that 
it is open to a complainant to alter his ekction» shift 
bis ground and start a fresh charge on an alterna* 
tive section which does not require sanction. 68 

Ind. Cas. 32=20 A.L.J. 775 = 45 All. 11 = 23 Cr.LJ. 
496=A.I.R. 1922 All. 502. 


S.2U. A.I.R. 1944 Mad. 391=57 M.L.W. 275 = 
1944 M.W.N. 271 = 46 Cr.L.J. 232 = (1944> 1 M.L.J. 
379=217 Ind. Cas- 191. 


S» 211 — lostiluting criminal proceedings — 

False charge to Police. 


——S. 211'— Graver and lesser offence. 

Where there have been Court proceedings in 
consequence of a false report to the police, thc-n 
S. 211 is the appropriate section to apply, and is so 
in any event, where the case is a serious one. 
1 U.B.R. 134, Rel. on. 

But this does not of necessity make a prosecution 
under Section 182 illegal. It is a question of expedi- 
ency whether the High Court will quash the convic- 
tion for the minor offence under ;dection 182 and 
direct a trial for the graver one. under Section 211. 
7M.H.C. App. 5, Rel. on.34 All 522. 32 Cal 180 
and 15 Bom.L.R. 574, Ref. 64 Ind. Cas. 839=11 
L.B.R. 43=A.1.R. 1921 L B- 43- 

211, 182— Graver and lesser offence. 

Prosecution for a false charge may be under 
S. 182 or S. 211, I.P.C.; but if tfie false charge be 
a serious one, the graver S> 211 should be applied 
and the trial should be full and lair. 5 0.184,7 
C.U.K. 382, Foil.; 5 C.W.N. 727, doubted; 17 C. 574 
P.B. Com. on. (1901) 32 C. 180. 


7. Instituting criminal proceedings. 


The criminal proceedings are just as much 
instituted within the meaning of S. 211, Penal 
Code, when first information of a cognizable 
offenre is given to the Police under S. 154, 
Criminal P- C , as when a complaint is made 
direct to a Magistrate under S. 2('0. But theie 
is an essential difference between a mere informa- 
tion to the Police and a definite statement to 
it that a certain person has committed a certain 
particular offence. In the latter case, which is 
much graver than the former, S. 211, Peral 
Code, applies- A person who sets the criminal 
law in motion by making a false charge to the 
Police of a cognizable offence by definitely charg- 
ing a person with having come to his house for 
the purpose of committing a daroily and insisting 
on investiejation, institutes criminal proceedings 
within the meaning of S. 21 1, Penal Code. A.l R. 
1942 Oudh 100=1041 O WN. 1072 = 42 Ci.L J 
833=1941 A. W.R.C.C. 298 = 196 Ind. Cas. 262, 

S. 211 — Instituting criminal proceedings. 

The mere fact of giving evidence aloQe cai not 
by any stretch of reasoning be tantamount to the 
institution of proceedings within the meaning of 
S.211. A.I.R. 1936 Lah. 828 = 38 P.L.R. 16=37 
Cr.L.J. 1043=164 Ind. Cas. 1057. 


S. 211— ^'Criminal proceeding” — Meaning 
of— Proceeding under S. 107, Cr. P. Code— If 
and when amounts to. 

The expression “Criminal proceeding*’ means a 
proceeding which lies under tlic law ot procedure 
in a criminal Court, and which is in accordance 
with some requirement of, oris performed under 
Some power conferred by the relevant procedural 
Provisions, in a pro:eeding under S- 107, Cr. P . 
v^ode, the receipt of information against a person 
a breach of the peace is apprehended, 
and the verification of such information are not 
provided for in that section, and it must therefore 
9c held that the mere making ot a complaint, 
whether orally or in writing, against, such a person 
and any steps which the Magistrate m^y take to 
verify the truth of the allegations before he issues 
^‘ptice to such a person are not within the expres- 
pOn “criminal procecdirig” as used m S. 2l 1, 1. P. 
Code. But if the magistrate, acting upon the 
‘^formation laid befoie him, issues notice to such 
person, the person laying the inlorroanon must be 
held to have instituted a “criminal proceeding.” 
Where however the Magistrate refuses to issue 
police, there is no “criminal proceeding,” and if 
the information be false and malicious, the action 
in law would be providc«l, not by S. 211, but by 
I-P- Code. Pak L.R. (1948) Lah. 53 = A.I.R. 
‘949 Lah. 28 = 50 Cr.LJ- 244 (F-B-) 


2ll— Instituting criminal proceeding 
t '»0 inteotion to set criminal law in motion. 

Railway gancman reporting to Station Ma? 
•oout removal of keys on the line— In formal 
M Riven with intention of setting criminal 
*0 mptipn—No offence, held, committed un 


— — S. 211 — Instituting criminal proceedings. 

The la>ing of an information which the Police 
Officer has power to investigate and the causing 
of that officer to investigate amounts to institution 
of criminal proceedings- C onstqucntly, where 
the accused rtports to two Police Oflicers, one 
pf whom has no jurisdiction, while the other has, 
the accused must be held to have instituted 
proceedings and the offence under S. 211, is 
committed, though partially, at each place. A.I.R. 
1936 Pat. 358=17 P L.T. 472 = 2 B.R. 643 (2j = 
37 Cr.L.J, 862=163 Ind. Cas. 805. 

Ss. 211, 182— Instituting criminal procee- 
dings — Pr^of ot intention to get criminal 
proceedings staded against person chaigcd is 
necessary. 

A person actually institutes criminal procee- 
dings upon mak'iiR a complaint as defined in S. 4 
(g)> Criminal P- C., and a person also mstjtutts 
criminal proceedings upon reporting the commis- 
sion of a cognizable offt nee to the Pol’ce who 
are eropowerid to investigate the allegation. It 
is true that a Criminal Court can take cognizance 
of an offence not only upon the receipt of a 
complaint or upon the report of a Police Officer, 
but also under S. 190 (1 ) (cj, Criminal P- C , upon 
information received from any person, but it can- 
not be said ihata person who gives information 
to a Court without a view to that Court fak'ng 
action unfertile Criminal P. C., thereby himself 
institutes criminal proceedings. In order to render 
an allegation a complaint, it roust be made “with 
a view to a \fagisirate iaking action under tlic 
Criminal P- C.” Where, therefore, a telegram 
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alleging that a ceftaio offence has taken place 
does not contain a prayer asking the addressee 
to take action as contemplated by the Code, there 
must be clear proof that this was the petitioner's 
intention befpie it can be held that he submitted 
a complaint* 

Where telegrams were sent to the Deputy com- 
missioner» Assistant Commissioner and District 
Superintendent of Police that a certain Sub> 
Inspector had committed certain offence against 
the sender, and on Magisterial inquiry the 
allegations were found to be incorrect and the 
sender was prosecuted under S* 211, Penal Code: 

Held, that in the absence of proof that the 
telegrams were sent with a view to the authorities 
taking criminal proceedings against the person 
charged, he could not be convicted under 5*211 
but his conduct was punishable under S* 1S2. 
A.l.R. 1936 Pesh. 66=37 Cr.L.J. 60i=162 Jnd. 
Cas. 140. 

S. 211— Instituting Criminal proceedings. 

A false charge and institution of criminal 
proceedings arc not exclusive though they are 
not co'cxtensive and the latter phrase applies to 
a report to the Police of a cognizable offence* 
A false charge made to the Police of a non- 
cognizable offence will be a false charge which 
will not amount to the institution of criminal 
proceedings. But if a report of a cognizable 
offence is made to the Police, the machinery of 
law is set in motion by the report and the criminal 
proceedings instituted within the meaning of 
S 211. A. I.R. 1934 Pesb. 112=35 Cr.L.J. 1410= 
151 Ind* Cas. 816. 


— — S. 211 — Instituting criminal proceedings, 

A person, who applies to a Magistrate for an 
order under S. 144, Criminal P. C., against another 
institutes a criminal proceeding within the 
meaning of S. 211, Penal Code. 1933 M.W.N, 
1263. 

— — S.211 — Instituting criminal proceedings— 
Allegation to Police of non-cogaizable 
ot fence. 

A false charge of a non-oognizablc offence made 
to the Police is not an institution of criminal 
proceedings as the Police have no power to take 
any proceedings m non*cogn‘Zable cases without 
the order of a Magistrate. A.l-R. 1932 Cal. 511 = 
59 Cal. 334 = 33 Cr.L.J. 631 = 138 Ind. Cas. 551. 


S. 2ll — Instituting criminal proceedings 

—Charge of cognizable offence. 

The making of a false charve to the Police of 
a cognisable offence is the institution of criminal 
proceedings within the moaning of S- 211. 
Where tlie accused made a report of an alleged 
offence under S. 304, and thereby caused the 
Police to make an investigation: 

Held, that the accused must be deemed to have 
instituted a criminal proceedings within the 
rornning of !=>. 211, A.I.R. 1931 All. 269=1931 
A L J 177^ ^3 Cr.L.,1. 756= 130 Ind. ( 277. 


— S. 211 — Instituting criminal proceedings 
—Charge to Police of cognizable offence. 

Setting the criminal law in motion by making 
a charge to the Police of a cognizable offence 
against a person does not amount to the institu- 
tion of criminal proceedings against that person 
within the meamng of S. 211. A.I.R. 1931 Nag. 
134 = 32 Cr.L.J. 1009=27 N.L.R. 275 = 133 Ind. 
Cas. 398(F.B.). 

[Overruling: 2 N.L.R. 119.] 

—S. 211 — Instituting criminal proceedings— 
False information to superior Pplice Officer— 
If constitutes. 

Lodging false information with Superintendent 
of Police that the informant and his mother were 
wrongfully conffned by a police officer constitutes 
institution of criminal proceedings within the 
meaning of S.211. iCuming, J.) Topzal Hossain 
V. H. C. Hunt. 34 C.W.N. 556=128 Ind. Cas. 
208=A.I.R. 1930 Cal. 711. 


S. 211 — Instituting criminal proceedings* 

A false information given to (he Police is a 
proceeding instituted on a false charge within 
the meaning of S. 211 as a charge laid before the 
police is a criminal proceeding. 17 Cal* 574 
IF.B.), Foil. 92 Ind. Cas. 685 = 4 Pat. 472= 
7 P.L.T. 657=27 Cr.L J. 373= A.I.R. 1925 Pat. 678 

— S. 211 — Institution of criminal proceedings 
—Application for relief from Police torture— 
Not a complaint— No otfcnce even if false. 

The applicant was tortured by the police under 
the suspicion oi theft and he therefore prayed 
that the enquiry be directed to be made in the 
presence of the officer and that it be ordered 
that the police should not trouble him in any way. 
The Magistrate treated this as a complaint, took 
evidence and wrote a brief order dismissing 
the complaint under section 203, Cr. P. Code, in 
which bo did not refer to the witnesses or 
discuss their evidence. He then took proceedings 
under section 476 against the applicant, and 
(P. W. 14) one other who was said by the police 
in their report to have instigated the applicant 
to file the application. The applicant was ordered 
to be prosecuted under S. 211 and the other man 
under S 211 read with section 109 and sectipr) 
193, Indian Penal Code: 

Held, that no offence under section 211 was 
committed as there was no intention to set the 
law in motion against anybody- There w98 
neither an institution of any criminal procee* 
dings against the police nor were these persons 
charged with having committed the offence 26 
Mad. 610 and 39 AH. 715, Foil- 75 Ind* Cas. 158= 
24 Cr.L.J. 910=6 N.L.J- 202 = A.I.R. 1923 Nag. 
313. 

—S. 211— Instituting criminal proceedings— 
Workmen’s Breach of Contract Act, S. I — Not 
a criminal proceeding. 

The mere initiation of a proceeding under the 
preliminary portion of S. 1 of the Workmens 
Breach 01 f^ontrset Act for execution of *bc 
work or for repayment of the advance, whlcli <8 
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withdrawn before any order is passed thereio) is 
not a criminal proceeding within S. 211 of the 
Cr. P. Code. 59 Ind. Cas. 45=22 Cr.L.J. 13=43 
Mad. 443. 

— S. 211— ''‘Instituting criminal proceedings*' 
—Statement under S. 162, Cr, P. C. 

A statement made to the Police under S. 162, 
Or* P* C>, after the law has been set in motion 
and by which the prosecution cannot be sa'd to 
have been instituted, cannot be made the basis of 
a prosecution lor an offence under S 211, 
I.P.C. (1909) 8 M.L.T. 87 = 11 Cr.L.J. 286 = 20 
M.L. J. 132=5 Ind. Cas. 908. 

—S. 211— Instituting criminal proceedings— 
Accusatioo beiore Village Magistrate of 
murder — Criminal proceedings, iustitution of. 

An accusation of murder made to the Village 
Magistrate who under S). 14, Keg. XI of 1816, 
has authority to ariest any peison whom be 
Suspects ot having ccmmiitea the murder of a 
peisoQ whose body is found, as it was in this case, 
within bis jurisdiction is a charge within the 
meaning of b. 211, even though it does not 
sfflouQt to the institution of crim.ual proceedings 
pr even though no criminal proceedings Jolluw it 
owing to the Police pn iDve&ti^atioii rclernng 
the charges as false. (1903) 27 M. 129. 

S. 211— .Institute Cr, Proceedings — Mean- 
ing. 

Under S. 211 answers to questions put by a 
police officer under S. 161, (^r. P. c,. do not 
amount to instiiuiion ol cnminal proceedings or 
preternng a false charge. 6 M.L.X. 133-11 
Cr.L.J, 164—4 lud. Cas. 1061. 

211— Institution of criminal proceedings 
“"Inioimation lo the Village Munsii and 
Communicated by him to the police — Cpnvic- 
.lon ol imormant under S. 211. 

• ^Ofuiation given to the Village Munsif who, 
turn. Communicated it to tiie police. 
Who found it to be false, may be the ba»js of 
Owviction of the informant under S. 211 of the 
. • C. (Per Santcaiaa Naif, J.j — Inloroiaiion 
«iven to a Village Munsit is ditlcient Horn 
criminal iDfoimalion and cannot be irtaied as 
stiiution ot p» oCcecJiiigs. 32 Aiad. 258 

— 5 M.UX, 269=9 Lr.L.J. 170=1 Ind. Cas. 187. 

jrr*?' ^^^~'*^*'®titutes criminal proceeding or 
q" cbargcB’* — Meaning of— Sratemeut under 

C.P.C.— Intoimaiioa to Village Munsif 
test about dacouy. 

1 M.H.G. 3Qref. to. 18 M.LJ. 573-31 
Overruled by 32 M. 258, infra. 
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— — S. 211 — Interpretation. 

There is no distinction between the first and 
second parts of S. 211, Penal Code, between pro- 
ceedings before tne Police and the proceedings 
beiore the Magistrate, The second part of S. 211 
muse be read with the first part and the second 
part refers to 'such criminal proceedings'. A.J.R. 
1938 S.nd 213 = 40 Cr.L.J. 12 = 1.L.R. (1939) Kar. 
241 = 178 Ind. Cas. 218. 

— S. 211 — Interpretation. 

The word “falsely charges’* used in S. 211, 
must be read with the preceding words of that 
section and impl> a false charge to a person in 
authoriiy made with a view to setting the crimi- 
nal law in motion. The question here is one of 
intention. A.l.K. 1936 Pesh. 66=37 Cx*L.J. 604== 
162 lod.Cas. 140. 

— — S. 211— Interpretation — "Falsely charging**. 

“Falsely chartring” means a false accusation 
made to any autnoriiy bouiid by law to investigate 
it or to take any step in regaid fo it* 32 Mad. 258, 
Kef. 129 Ind. Cas* 87 = A.1.R. 1930 Pal. 550. 

— S. 211 — Interpretation — Charge and proceed- 
ings— Must be made in British India. 

On general rules of construction it seems 
that tne criminal proceedings and false charge 
witnm S.211 mu»c mean proceedings and charge 
in British India where the Indian Penal Code 
is in force though a person may be able to 
institute such proceedings or make such a charge 
while he IS actually m foreign territory. The 
criminal proceedings taken and the false charge 
made before the Vyra Court in the Baroda 
State arc not within the scope of the section. 
77 Jnd. Cas. 189=47 Bom. 907 = 25 Bom. L. R. 
772=25 Cr. L. J. 333 = A.l.R. 1924 Bom. 51. 

— — S. 211— Interpretation— Court proceedings 
followed, accused discharged — Offence com- 
mitted “in relation to proceedings.'* 

The petitioner himself planted a mould in res- 
pondent’s iitiuse and gave information to the 
Police that respondent was couf«tcrfeiting coin. 
Tiie respondent was prosecuted but was 
discharged- bubstqucntiy, the Court granted an 
application for sanction to prosecute the petitioner 
for an offence under S-211, i.P.C. On application 
to revoke the sanction on the ground that the 
offence was not committed “in or in relation to 
any proceeding in the Court”; 

Held, that the facts alleged against the peti- 
tioner did constitute an offence in relation to the 
proceedings before the Magistrate. 84 Ind. Cas. 
863 = 2 Bur.L.J. 289=26 Cr.L.J. 383 = A.I.R. 1924 
Rang. 211* 


6. Interpretation. 

211— Interpretation. 

5 *hrds “be instituted” in second part 
coni-lj denote the past tense as is sometii 

A.i » words denote the passive me 

KirVi’^SSmd 213=40 Cr.L.J. 12»I.L.R. (15 
241=178 Jnd. Cas. 218. 

^2— F, Y. D. — 7. 


S. 211 — Interpretation — “Institution” 

meaning of. 

The term ‘institution’ in Scctiou 211, Indian 
Penal t-.ode means the institution either by the 
Police or others 'n some Criminal Court in conse- 
quence of accused’s action. 65 Ind. Cas. 434 = 23 
Cr.L.J. 82=6 P. W. R. Cr. 1922 = A.l.R, 1922 
Lah. 133. 
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9. Juriqdic*^ion. 

““““S. 211— Territorial jurisdiction in regard 
to an offence under— False charge made in 
posted from a motussil station to a public 
officer in Madras — Olfence where completed — 
Court at motussil station, if has jurisdiction to 
cognizance and try the accused for the 
Olfence under S. 211. 

accused posted a letter at Kumbakonam 
to the Inspector Genera) of Police, 
Madras, \vherein he alleged that a village munsif 

of a neighbouring vilJvtgc liad received illegal 
gratiiication. This complaint, on iiivestigation 
was tound to be absolutely groundless' The ac- 
^sed was charged before the Additional First 
Class Magistrate, Kumbakonam, of an offence 
under S. 211, l.P. Code. On a petition to qu^sh 
the proceedings on the ground that the Court at 
Kumbakonam had no territorial jurisdiction to 
enquire into the case: 

Held, that the offence can be said to be com* 
pleied oiily when the letter reached the destination, 
1 . e., the office of the Inspector General of Police, 
Madras. It cannot be said that by merely pos- 
ing trie letter, the accused had attempted to com- 
mit the offence. The Court at Kumbakonam 
which had taken cognizance of the offence had acted 
without jurisdiction and the charge framed has 
tobequished. l.L.R. (1949) Mad. 893 = 61 L.W. 

= 1948 Mad 292=1948 

M.VV.N.3 = (1948) 1 M.L.J.21. 


dacoity. 


S. 2H — Jurisdiction — False charge of 


Fno doubt the criminal law may be set in motion 
by giving information to the Police of a cognizable 
oticnce, but unless proceedings are insiiiuted in 
a Court of law, it is not correct to say that criminal 
proceedings have bc«*n instituted. A mere charge, 
however serious (c. g., dacoity) which gets no 
furtlier than a Police inquiry, docs not give rise 
to a case triable only by a Court of Session. 
It the matter gets into Court, and a man is put 
on his trial on false charge, that is a much more 
serious matter. If the case gets no further than 
a Police inquiry, it falls within the first part 
or S.211, and, therefore, the First Class .Magis- 
trate has jurisdiction to try it. A.I.R. 1941 Bom. 
414 = 43 Bom. L. K, 858=i.L.R. (1942) Bom. 22= 
43 Cr.L.J. 240=197 Ind. Cas.598. 


• S. 211 — Jurisdiction — Complaint by woman 

to Police th.ti certain person t-aped her — Police 
tiiiding case to be false on investigation — 
Oiicnec by woman, if comes under first part of 
S. 211 — Whether can be tried by first Class 
Magistrate. 

Tlic criminal proceedings refered to in S. 211 
must be regarded as proceedings before a M.igis-. 
trale A mao who makes a false charge, which tails 
to result in any proceedings before a .Magistrate, 
owing to his clumsiness or for some similai reason 
IS saved from himself to a certain extent by the 
actioii of the Police in tlirowmg out the case, and 
he has merely “falsely charged”, he has 
ncillier initiated criminal procecU'ngs nor 
caused them to he initiated. If owing 
to Ins greater skill, he has succeeded in 
getting the Police to arrest his enemy and place 


him before a Court, then his greater skill has 
succeeded in involving himself perhaps in an 
offence for which he can be more heavily punished, 
because he would then have caused criminal procee- 
dings to be instituted. If he had gone directly to 
the magistrate with the idea that the Magistrate 
will harass his enemy by summoning him to Court, 
then he has ^'instituted criminal proceedings** him- 
self and the annoyance or dishonour which he has 
placed on his enemy has again made him liable to 
heavier punishment. 

Where, therefore, a woman reports to the Police 
that a certain person had committed an offence of 
rape on her and the Police investigate the case but 
find it to be lalse, the offence committed by the 
woman comes under first part of S. 211, and she 
can be legally tried by a Magistrate of the First 
Class. A.I.R. 1938 Rang. 397=1938 Rang. L.R. 236 
= 40 Cr.L. J. 113= 178 Ind. Cas. 644. 

— — S. 211 — Jurtsdiction— Erroneously and in 
good faith taken over by Magistrate-^Proseca* 
tion for false compiaint—Noc sustainable. 

If a Magistrate not empowered by law to take 
cognizance of an offence under S. 190 (1) (a) 
erroneously and in good faith does so, although 
his proceedings shall not be set aside merely on 
the ground of his not being so empowered, iC will 
not have the effect of making the complainant liable 
for prosecution for a false complaint by reason of 
the Magistrate’s having taken cognizance of it 
Without power to do so: A.I.R. 1926 Pat. 400, Foil, 
17 Gal. 574 and 32 Mad. 258, Dist. 129 ind* Cast 
87 = A.1.R. 1930 Pat. 550. 


— — S. 211— ‘Jurisdiction— Preliminary inquiry 
on complaint ordered by one Court— Subsequent 
complaint by police to another Court— Latter 
Court has no jurisdiction. 

A person made a complaint against Abkari 
Inspector’s Naik to the police and as the police 
took no action he filed a complaint in the Court of 
a' Magistrate and the Magistrate ordered a preli- 
minary enquiry. The police subsequently filed 
complaint against the person in the Court of 
another Magistrate charging him under Ss. 182 and 
211 with regard to the complaint which he had 
nude to the policcj 

Held, that the latter Court could not take cog- 
nizance ot the complaint filed by the police against 
the person, the prclimiiuiiy enquiry of the first 
Court not having been completed and no complaint 
by the first Court having been made: A.I.R. 1927 
Cal. 95; A.I.R. 1927 Mad. 851; A.I.R. 1928 Rang. 
2M:Rel.on. US Ind. Cas 313 = 23 S. L.R. 225 = 
30 Cr.L.J. 399= 1929 Cr.C. 106 = A I. R. 1929 Sind 
115. 


S. ati — Juriiiclictlon — Dismlsssl of complaint 

— Same Magibtrote acting under S. ail — Compe- 

tCDCy. 

Where a faUr complaint ii lodged and diirniued, the 
\fagi»iraie duniicting ihc complaint is not competent 
to proceed against the complainant under S. aii. Penal 
Code. He tbould make a complaint under S. IQ5, 
Gr. P. Code. 90 lii«l. Ca». 651=5 Pal. 450=7 P.L.T. 
716*37 Cr.L.J. 987=7 A. I. Cr. R. 20*A. I. R. 1926 
Pat. 3^8. 
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S« 9X1— ’JnrlsdictioD— False charge — Jorfsdic* 

tion of magistrate — Commitment to court of 
session. 

Where the offence consUtt in the giving of falie 
inforinacioD to the Police and the caie does not go 
further than a Police enquiry, the offence fall* within 
the Brst paragraph of S. an. Where the Magistrate 
commiti the accused f^^r trial to the Court of Session 
onW on the ground that the fine or sentence which 
he roay ia)pK>se will not be adequate to meet the ends 
of justice, the commitment is bad in law. (1909) 
6 A.L. J> 989=4 Ind. Cas. 813. 


Held, that the Magistrate could dispense with calling 
on the infonnant to show cause against the proceedings. 
117 Ind. Ca». 647=7 408=30 Cr. L.J. 842=10 

P.L.T. 827 = A l.R. 1929 Pat. 70, 

S. ail — Notice — Opportunity to prove case — 

Trial bad, if accused not giveo. 

A trial for an offence under S. 2ii, merely on the 
report of the police that the infurmaiion given by the 
accused was falser without giving the accused an 
opportunity to prove the truth of the information 
given by him, is bad. 99 Ind. Cas. 408=31 CW-N. 
124=^8 Cr.L.J. i 52=AI.R. 1927 Gal. 175. 


10. Notice. 

S. 3xx—Notice-> Opportunity to substantiate 

charge. 

The law does not require that an opportunity should 
be given to a person accused under S, 211, on the 
basis of a false leport to impugn that report nor is 
there any geneial principle of natural Justice which 
requires the issue of a notice to the accused in such a 
case. A l R. 1942 Oudh 100=1941 O. W. N. 1072 = 
1941 A. W. R, C. C. 298=42 Cr.L.J. 833=196 Ind. 
Cas. 262. 

— — S. aix—Nolicc. 

Issuing prccess under S. 211 without dismissing the 
naraji petition is ilirgal. AIR 1932 031.383(1) = 
33 Cr.L.J. 514 (0=36 C.WN. 15= 137 Ind. Cas. 849. 


— S. 21 X — Notice— Opportunity to show cause. 

Ordinarily a person ought to be given an opportu- 
nity to show cause before he is ordered to be 
prosecuted under S. 211. A. I. R. 1032 Cal. 287=35 
C.W.N. 1210=33 Cr.L j. 405=137 Ind. Cas. 133. 

• S. 231— Notice. 

No person should be proceeded against for making 
a false charge against another unless he has been 
given an opportunity of substantiating his allepations by 
the trit'Unal before which the charge is made and which 
proposes to take action against him It is the duty of 
the tribunal making a complaint under S. 476, Criminal 
P. C., to ecme to a judicial finding that the allega- 
tions madt before it arc prime facie false. A. l.R. 
1932 Lah. 246=33 p. L. R. 174=33 Cr.L.J. 409=13 
L. 568=137 Ind, Cas. 157. 


o. 2ii-.-Notice. 

Notice to show cause prior to prosecution ne 
be issued unless complaint challenge* police 
A.I R, 1927 Pat .Q2. 6 Cal. ^95 and 14 Cal. 707 
iJtst. I 20 1 iid. Cas. 48=1929 Cr C. 378=8 Pat, 
30 Cr.L.J. 1144= A. I R. 1929 Pat. 650. 


“““S. — Notice — Circumstances dispensiDe 

with. 

False inforniaiion was given to the police in a 
crignirable case. The investigating police officer 
complained against the informant under S. 211. The 
infuimation was prima facie false and it would have 
been imposiiblc lor the informant to establi>h its 
tr^uih. Until proceedings had been taken under S. 211 
the informant never protested against mode of the 
investigation. The Magistrate was not uncertain as 
regards the regularity of the investigation: 


S. 21X — Notice — Most be given before sanc- 
tion is ordered. 

A Magistrate docs not exercise a proper discretion 
in ordering a complainant to be prosecuted under S. 211 
I.P.C., merely on the receipt of a police report that the 
complaint is false. The complainant should be given a 
reasonable time and full oppoptunity to prove his case 
before sanction riven for Ijs prosecution. 103 Ind. 
Cas. 63 = 8 Aj.Cr.R. 259 = 5 1 .L.T. 662 = 28 Cr.L- J. 
639=A.I.R. 1927 Pat. 402. 

S. 211 — Note — Opportunity to be given to 

prove charge before prosecuting. 

Where it is intended to prosecute any person under 
S. 211, such person ought to be given an opportunity 
of substantiating, if he can, the charge which he has 
brought before he is prosecuted. 8 A. 38 and 15 A. 336 
Ref. to. 1907 A. W.N. 195 = 4 A. L.J. 471 = 29 A. 587. 

See also 33 C.I. 1907 A. W.N, 268, 


S. 21* — Notice — Prosecution for false charge — 

Opportunity to establish truth — Form of. 

Where a person charged under S. 21 1, was examined 
by the magistrate who entertained the false complaint 
and a local investigation of the complaint also took 
place, it cannot be said that he had no opportunity 
to establish the truth of the complaint. It is not 
necessary to examine him again after the investigation 
or to hold a preliminary investigation before making 
an order under S. 476. 14 C, 707 Ref. to. 27 C. 921 
dist. (1901) 6 C.W.N. 295. 


II. Practice. 

— — S. 2ix — Practice— Original case practice that 
complainant should not be tried under S. 211, 
till disposal of his case is merely rule of safety 
and not based an any statute. 

The practice that a complainant or first informant 
should not be prosecuted under S. 211 until his com- 
plaint or police case has been disposed of is not based 
on any statute and is merely a precautionary rule of 
safety in respect of a special class or criminal cates. 
While a prosecution under S. 21 1 might in certain cir- 
cumstances be delayed or even set aside in accordance 
with this practice, the practice could per sc be no 
ground for setting aside a conviction un*ier S. 21 1 before 
disposal of the main case. 125 jnd. Cas. 770 = 9 Pat, 
126=11 Pat. L. T. 224=31 Cr.L.J. 934 = 1930 Cr.G. 
I2I4 = A.I.R. 1930 Pat. 622. 

— — S. aix ““ Practice — Petition impugning the 
correctncsr of the police report that the charge was 
false and praying trial of accused persjn— Prior 
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requisites before prosecution under S. 211, T. P. C. 
Cr.P.C., S. 4 — Complaint. 


Smd 78=40 Cr. L. J. 449=1. L. R. (1939) Kar. 648 
160 lad. Cas. 436. 


A pciition to a magistrate impugning the correctness 
of the police report that the charge brought by the 
petitioner is false, and pra>ing that the accused may 
be brought fo trial is a complaint within the meaning 
of S. 4, Cr-F.C. According to the practice ol the 
Calcutta Court, when a person institutes before the 
police criminal proceedings, which on inquiry are found 
to have no justification, before he can be prosecuted 
for an offence under S. an, I .P. C., he must have an 
opportunity afforded him of proving his case against 
the accused, and if he chooses to impugn the correct- 
ness of the police inquiry by pedtion. he is entitled to 
have the person complained against tried on the charge 
the police and the Magistrate consider false, or else 
his statement must be recorded by the magistrac oo 
oath and his complaint dismissed under S. 203, Cr.P C. 
14 G. 707 F. B. Foil. But ibc practice reprobated, 
(*905) 33 G. i = ioC.\V.N. 158=2 C.L.J. 228. 

See also 29 A. 587. 


12* Procedure, 


S. 211— Procedure — Charge ebeet by Sub- 

Inspector in non-cognizable offence is proper. 

In a non-cognizablc case filing of a charge-sheet by 
a bub-fuspector with regard to an offence punishable 
under S. 2ti. Penal Code, alleging that a false com- 
pUint has been sent to him through the Village 
Magistrate of an offence under the Arms Act, is a 
proper method of bringing the rase before the Court. 
(t9t2) 201 Ind. Cas. 5*7=55 M. L. \V. 63 (i)=iq 42 
M.W.N. 224=43 Gr.L J. 775, 


S' 211 — Procedare. 

Where after the Magistrate has taken cognizance 
of the offence under S. 21 1, upon complaint, the 
accused filis a protat petition stating that he is ready 
to prove the case set up by him with a prayer that 
the matter may be enquired into by any Magistrate 
before any order is passed on the Police report and the 
petition it rejected by the Magistrate on the ground 
^at as he had already taken cognizance of the offence 
It was too Id'c to modify that order, the procedure 
followed by the Magistrate is proper one. A.I.R. 1040 
Pal. 625 = 41 Cr. L J. 409 = 6 B, R. 424 = 187 lud 
Cas. 128. 


S. ail — Procedure — Complaint mute be veri* 

lied aad dealt with under S. 300, Criminal P. 0 

If a Ma:.{isiraic is going to make a charge against a 
person of an offence under S. 21 1, Penal Code, ihc 
complaint which the Magistrate holds to be falsc’must 
have been verihed and dealt with by the (^urt accor- 
ding to l.iw. For instance when the coiuptaint is nmdc 
to the Magislr.ite, he is hi.'uad to lake cognizance of it 
und<T S. 200, Cfimina! P.C., and he is bound to verify 
the complaint in the ordinary way. The Criminal P.C. 
docs not contemplate that when the Magistrate has 
received a roitu.ii complaint he nerd not follow the 
procc<lurr -SCI out in S. 200, Criminal P. C., but tan 
etraigl.iway scad it to tlie Police under S. 156 (3), 
Crieiiiiial P. C., .and tlnn upon issue of B suniniary 
in.ike a roinplaint of a false charge. The w'»rd “may’* 
uuder S. i^.o, Crirniri.il P. C., does not mean that 
M.igistratr may refuse to take cognisance of an offence 
upon a complaint duly made to him, A.I.R. 1939. 


“■ ■ '■ Sa. 21Z, 193 — Procedure — Magistnto declialiig 
to prosecute— District Magistrate directiog prosecution 
— ^Triai Magistrate commencing prosecuiiuD'— Propriety. 

Once a Magistrate passes an orcr decliaiitg to take 
acUon under Ss. 211 and 193, Penal Code, that order 
can be displaced only by the order of the Appellate 
Court under S. 476-8, Criminal P. G. The Dutrict 
Magistrate has no power to direct tbc prosecution and 
if the Magisiraie in making the complaint allows him* 
self to be guided by the wishes of a luperior executive 
officer acting in that capacity, he manifestly acta 
unpr^erly and contrary to law. A.I.R, 1938 Pat. 145 
— 4 B.R. 327=39 Cr.L.J. 358=173 Ind. Cas. 738. 


“"“•Sa. aii» '500— Proceduire — False report by 
woman that her modesty was iosulted by eer* 
vanie of complaiitant at his instigation. 

A woman made a false report in the Police 
Station that a certain ntalguzar called her up and 
told his servants to pollute her (kujat k«ro) where- 
upon they dragged her away and insulied her modesty 
by taking off her dbuii, beating her and tusnlng 
her out with her person exposed: 


Held, that to attribute such conduct to a person 
in ibe respectable position of a malguzar like the 
non-applicant would tend to lower him in the esti- 
mation of right thinking persons of uis community 
and would, therefoie, amount to d'^famaiiou. 

Even though the allegations of the prosecution may, 
in such a case, amount to an offence under S. 211, 
the cootplainaat is not precluded from proceeding 
under S. 500. When the complainant merely asks for 
redress of bis personal grievance, he is entided to do 
50 and the accused cannot be beard to say that she 
prefers tbc more serious section because the proce- 
duie under it would be more favourable to her, 
A.I.R 1936 Nag. 241=38 Cr.L.J. 189=1. L. R. (i 
Nag. 338=166 Ind. Cas. 282. 



— — S. act -Procedure, 

Where the offence under S. 211 is committed in 
two places but only one place is mentioned, by mention 
ol only one place, tbc accused is not misled in his 
defence and this docs not affect his conviction. A.I.R. 
1938 Pat. 358-17 P. L. T 472 = 2 B R. 649 (2) = 37 
Cr.L.J. 862=163 Ind. Cas. 805. 


— S. ail— Procedure, 

It IS not permissible for the .Magistrate to order an 
enquiry and to sanction the prosccuiion of the appli- 
cant under Ss. 182 and 211, where be has not examined 
him on oaih. A.I.R. 1935 Ail. 745=46 Cr.L. J. 860 (2) 
“(1935) A.L.J. 1067=1935 A.VV.R. 796=58 AU. 129— 
155 Ind. Cds. J070. 

S. an — Procedure — Great delay in filing 

complaint. 

In charges under S. 2ii, great delay should not be 
tolerated, and tuch delay alone is a sufficientiv good 
reason for refusing to proceed with the complaint; it 
b not in ibe public interest that perrons should be 
allowed to conic forward eighteen months after an 
alleged false chargr has been made and to require a 
Court to enquire into such matter. A,I.R. 1935 


sot 
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Ring. 485*8 Raif. 345=37 Cr.L.J. 943 = 160 Ind, 
CaJ. 150 (a). 


•S. aii^Procedore — Protest Petition. 

f 

Where on a complaint of a police Inspector a 
Magistrate takei cjbgnizance of o(fence under S. 91 1» 
and subsequently,: the opposite party files a protest 
petition, the failurp of the Magistrate to examine him 
on oath is only ^ irregularity. A-I.R. 1934 Pat. 573 
= 15 P. L. T. 756*36 Cr. L.J. 200=13 Pat. 789=152 
Ind. Cas. 847 (2); 

I 

■— S. 911— Propedare — Accused charged under 
S. 211, tried aloig with persons charged with attemp- 
ting to bribe doctor — Legality — Joint trial of different 
accused for disfincl offences though irregular, not 
interfered with bj^ High Court. 

Where the accused who was charged with an offehce 
under S. 2ri, wai tried along with two others who were 
sent upon a charge of attempting to bribe the doctor 
who performed the post mortem examination of the 
deceased in resppet of whom the proceedings under 
k *** "'cre instituted, and all the proceedings against 
the awused exc^t the order sheet, statement of the 
accused and th( charge were recorded in the case 
against the last jwo persons; 

Held, thattte procedure, was irregular as it amounted 
to trying joint^ distinct offences against two sets of 
accused yvithoit any suggestion that the charge's could 
e tned jointly* but when no prejudice has been caused 

0 the accused by this procedure adopted by the 
agJStrate, the High Court will not interfere on tliis 

ground especiaQy when it is evident that the objection 
ttas been waivtd in the trial Court. A.I.R. 1934 Pesh. 
112=35 Cr.L.J. i4io=>i5i Ind. Cas. 816. 

““Procedure. 

No sanction is necessary for filing a complaint under 
• 211, unless some proceedings before a Magistrate 

ave precededthe complaint under S. 21 1. A.I.R. 1934 
^<ang. 40*35, Cr.L.J. 802=148 Ind. Cas. 845. 

“ S. 311 — frocedare— Statement or examination 
complainant not taken — No prosecution lies. 

1 ^ ciminal charge is filed by a complainant 
Ore a Ma^stratc but the Magistrate does not examine 

oath, nor docs he take down his 
i>l writing, the complainant, even if the 
J*^"sput to be a false one, cannot be prosecuted 

95 Cas. 68 = 28 Bom. L-R. 490=27 
'-r-UJ. 740:A.I.R. 1926 Bom. 284. 

.. ',**■” Procedure— Orlffinal case— Must have 

been invoaigated. 

for^*n!* (pen to a Magistrate to lodge a complaint 
^ false charge against a complainant until 
jpvcsugaied according to law the original 
^‘ch the complainant has made. 95 Ind. 
1926 490 = “7 Cr.L.J. 740=A.I.R. 


f* Procedure — Complaint dlsmisaed. 



S. ail— Procedure— Complaint not on oath. 

Complainant who sent a telegram, but who was not 
examined on oath cannot be considered to be guilty 
under S. 211 though his complaint is found on enquiry 
to be based on what he heard. 7 A.L. J. 618=11 
Cr.L.J. 351 = 6 Ind. Cas. 390. 


Sb. 9x 1 and 182 fa) — ^Procedure — Fac^s disclo- 
sing offence under S. 182. 

Where on a charge under S. 21 1 the facts proved do 
not prove an offence under that section, but disclose an 
offence under S. 182 (a), the Magistrate should frame a 
charge against the accused under the latter secion and 
then try him. 6 M.L.T, 175=11 Gr.L J. 154=4 1 °*^* 
Cas. 1039. 

S. 211— Procedure — Complaint — When can be 

acted upon. 

A complaint must be disposed of one way or the 
other before it can be the subject of a charge under 

S. 211. 3 S.L R. 189= II Cr.L.J. 199 = 4 Ca*. 1 160 

S. 9X1 — Dismissal of complaint as false — 

Proper procedure:— Sec. 29 G. 479. 


13. Sanction. 

S. 211 — Sanction of Magistrate. 

The accused was given shelter for the night in the 
house of B. In course of the night, he attempted to 
take advantage of B’s wife. As a result of this he was 
beaten by B. He then went to the Police Station and 
brought an entirely false charge of robbery again*t B. 
The Police rcporiod the case to be a false one and 
prayed for the prosecution of the accused under S. 211. 
The Magistrate called upon the accused to show cause 
why h<‘ should not be prosecuted, and the accused 
then filed what is known as a “narazi petition.*’ The 
cate then proceeded to trial, and the ac-cused was in 
due course convicted; 

Held, that the sanction of the Magistrate who dealt 
with the *‘narazl petition** was not necessary before 
the prosecution started. A.I.R. 1Q39 Cal. 273 = 43 
C.W N. 279=I.L.R. (1939) 1 Cal. 318=40 Cr L. J. 785 
= 183 Ind. Cab. 384. 


S. 211 — Sanctioa of Local Government. 

Cognizance of complaint under S- 21 1, cannot be 
taken against person for action taken by him as Deputy 
Commissioner of Police, without the previous sanction 
of the Local Govt. A.I.R. 1936 Rang. 242=37 Ct L J 
723=162 Ind. Cas. 9H8. 


— — S. 211— Sanction —Accused not party in pro- 
ceedings— Court may proceed suo moiu. 

Court may make a complaint against a person, under 
S. 476 for an off<-nce under S. 21 1, Penal Code if it is 
of opinion that the proceeding.s be ore the Court were 
caused to be starfd by iliat perjon though he was not 
a party to a proceeding before it. A I.R 1925 K.tng 
321, Foil.; 37 Cal. 250 and 7 C.L.J. 37s, Rrf. 52 C I J‘ 
149=127 Ind. Car. 65=.A.I.R. 1930 Cal. 671. • 

S. 2ii—Sanctloo— Report to police— S u»>bo- 

qnent complaint to Court -Dismiesed— Sanction 

pot necessary. 



/ 
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P complained on gth October 1927 to the police 
that certain per:»ons committed an offence. Subse- 
qncntly he lodged a complaint in the Court of a 
Magistrate on the same allegations on 17th October and 
the complaint was dismissed after inquiry. The 
Superintendent of Police, then sent a WTittcn complaint 
to the Distiict Magistrate for the prosecution of P: 

Held, the offence, if any, committed by P was 
complete before he went to Court with his complaint, 
and therefore it could not be said that the offence was 
committed in, or in relation to any proceeding in any 
Court. Sanction of tlic Court under S. 195 (i) (b) 
was therefore not necessary. A. I. R. 1024 All. 779, 
Full. Ill Ind. Cas. 8si8=29 Cr.L. J. 938 = 10 L.K.A. 
Cr. 19= 1929 A.L. J. 68 = 51 All. 382=11 A.I.Cr.R. 152. 
= A,I.R. 1928 All. 765. 

S. an — Sanction — Information followed by 

complaint to Goort— Court not investigating. 

Where an Information to the police is followed by 
a complaint to the Court based on the same allega< 
tions and the same charge, the sanction of complaint of 
the Court itself under S. 195 (1) (b) of the Code is 
ncccisary before th^ Court could take cognizance of 
an offence punishable under S, 21 1 of die Indian 
penal Code, in respect of the false charge made to 
the police, on the ground that it was an offence 
committed in relation to a proceeding in Court. The 
fact tliat the complaint was not investigated by the 
Court, does not make any difference. 43 Cal. ii5'> and 
44 Cal. 650, followed. 86 Ind. Cas. 825 = 4 Pat. 323= 
6 P.L.T. 457 = 26 Cr.L. J. 889=A.I.R. 1925 pat. 483. 

S. Six — Sanction — Complaint should be dealt 

with. 

As a matter of judicial prudence, sanction to prosecute 
for making a false complaint ought not to be granted 
until the complaint u properly de*lt with and duimss. 

ed. 75 Ind. Cas. 543=24 Cr.Lj. 954 = A.1.K. 1924 
Nag 1 15. 

S 2ii — Sanction — Difference of opinion. 

Where complaint is found true by one Court and 
false by ap[K-|late Court, sanction should not be given. 
66 Ind. Cas. 336 = 3 P L.T. 03=192-2 P.H.C.C, 26 = 23 
Cr.L J. 272 = A,I.R 1922 Pat. 160. 

— — S 2ii — Sanction of Court — Information to 
police followed by complaint to Magistrate — 
Complaint false. 

Sanction of the C^jurl is necejiary for offi-ncc under 
this section if ihr iriforruation to police is folhivkrd by 
tomplaira to Magistrate who, after invrstigaiion, finds 
ilic romplaint false. .}.j Cal. 650 = 20 C.VN'.N, 1347= 
18 Cr.L.J. 25=25 C: L J. 39 = 36 Ind. Cas. 857. 

— — 5’. 211 — Sanction whether needed. 

No sanction of the Msgistrate is necessary for an 
offrucc under the section, if no j idicial invc«(ig.itiun 
was hrid by Magistrate 43 Cal. 1152 = 24 CLJ. 134 
= 20 C.W.N. 1265=18 Cr.L.J. i3E-j6 Ind. Cas. 845. 

— — S»i 21* and 182 — Sanction — Search on suspi- 
cion. 

During an invesiigaiion, the police were tald iliat they 
should searcli certain houses and there was reason to 
suspect the omduct of the owners of those houses. Held, 
,hat it d'>cs not amount to a charge within the mean* 


ing of S. 2ti, I.P.C. Prosccultoo under S. 182, I.F.C.* 
must be instituted on the sanction or the complaint of 
the public servant to whom the false information waa 
given. (1915) M.W.N. 372=16 Cr.L.J. 423=28 Ind. 
Cas. 999. 

— S. axi — Sanction to prosecnte— ‘Inquiry ha 
granting sanction — Reposrt of Police — Magistrate 
— Criminal Procedure Code Ss. 201*203. 

Befure granting any sanction under S. 9il of the 
Indian Penal Code, tlie Masistrate ought to observe all 
the formalities prescribed in Ss. 201-203 of the Code of 
Criminal Procedure. In other words he should examine 
the complainant and then afterwards he might refer the 
matter to the Police, and when the Police report is 
rccci\Td by him then he may deteimme whether the 
complaint is true or false. That gives him jurisdiction 
to exercise his discretion and determine the quesdon as 
to the truth or otherwise of the complaint. There is 
noUiing in the Code of Criminal Procedure which 
compels a Magistrate tn express terms to examine any 
or ail of the witnesses whom the complainant wishes to 
adduce, before dismissing a complaint and granting 
sanction under S. 211 of the Indian Penal C^e. It 
may be contrary to justice to do that, but whether it it 
$0 Or nat mutt depend on the circumstances of each 
case. II Cr. L J. 338=5 Ind. Cas. 971=12 Boro. L.R. 
22g. 

S. 21X — Sanction — Commitment without sane* 

tion. 

A commitment to sessions for an offence under 8. 211 
on the Complaint ..f a Public prosecutor with reference 
to a f^Ise charge brought by tlie accused in relation to a 
proceeding in a Court of ju»tice, was ill'-gal as the 
sanction of the Court is required and as it could not 
delegate the duty of filing complaint to the Public 
Prosecutor. A person who gives a report to the police 
against others, who upon the report arc sent for trial, 
commits an offence in relation to a judicial proceeding, 
19 P.R. 1917 Cr=20 P.W.R. 1917 Cr=i8 Cr.L.J. 548= 
39 Ind. C^. 692. 

S. 211 — Cr. P, C , Sb x 95 > 439 — Sanction — Falte 

case — Sancu'on to prosecute— ^mplaiot to Deputy 
Commissioner as executive officcr—Order sancuoniog 
prosecution of complainant as District Msgisirate. 

The Petitioner made certain allegations against an 
overseer of a Municipality to liic Deputy Commissioner 
of the District. On the report of ihr Secretary of the 
Municipal Committee, Use Deputy ComDiiuioncr did 
nut take any action on the complaint. The plaintiff 
applied to the Sessions Judge fur zevision but the appli- 
cation wasfcjected. On the application of ihe overseer 
die Deputy Commisdoner or District Magi»traie san* 
ciioned the prosecution of the petitioner. Hold, that 
the order granting sanction was illegal, , for, in the 
absence of a regular enquiry into the complaint the 
District Magistrate had abiolutcly nothing 10 go upon 
when he granted sanciion. 37 P.L.R. 1909=1 Ind. Cas. 
93 fa)'=9 Cr.L.J. 152. 


14. MiscelUneoas. 

S* ait — MiscellaDOOUS. 

Where a false charge is made against two persons only 
one offence is committed and not two in st>ite of the 
fact that a charge was made agamit two persons. A.I.R. 
1934 Rang. 21=35 Cr.L.J. 1259= 151 Ind. Cas. 185. 
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0-. an, 109-WlfeilaneouB — ConyicUon for 

lubstanUvc offence— Aptnt only— Prejudice. 

Where theconvictiofcasforlhe substantive offence 
and the lentcncc was finable only for abetment of 
the same and there wJno ground for supposing that 
the accused had been ^diced, not necessary 

to alter the convictio (>903) 7 C.W.N. 55b. 

S. 211— Miscell tOus-MoUcious prosecution 

—Case taken to Hill Court. 


A person making 
the police intending 
against his enemy i 
prosecution, when lu 
follow hit statement, 
complaint, resulting 
takes the case in revr.i 
pav damages to the i 
action. 6 A. L. J. 5 
424. 


and malicious statement to 
;t the criminal law in motion 
ible in damages for malicious 
.jcntly criminal proceedings do 
person who not only makes a 
criminal proceedings, b‘»t also 
to the High Court, is liable to 
icent penon aggrieved by his 
1=5 M. L. T. 3ii7 = 2 Ind. Cas. 


212 — Roquirementt of. 

Three domes found concealing in dalan of petitioner 
and arrested by chaukidar and villagcrs'^Pelitioner 
when asked as to how they came there, keeping silent— 
Evidence of occurrence of dacoiiy in neighbourhood, ol 
process being served against domes and ol proclama- 
tions made by beat of drum — Proclamations neither 
named those three domes nor specified dacoity of which 
they were suspected— Requirements of S. 21?, held not 
fulfilled. A.I.R. 1938 Pat. 358 = 4 B.R. 743=39 Cr-L J. 
768=19 P.L.T. 568=176 Ind. Cas. 462. 


•S. 212 — Trial under — Stay of. 


A trial under S. 2i2, Penal Code, for harbouring 

offenders should be stayed unless the trial of om nders 

themselves has been concludtd. ^37) 1937 

•S. 212 — Interpretation — No proof of accused 


— S. 2 H — Misceioeous— Order for prosecu 
tion, when to be i 


It is not in every c 
be false that he > 
S. 211. .(1906) 11 c 
460, 

• ' ■ S. 21 1 — Mificel 
of fine to be inflic 

A Magistrate’s or 
man, inflicting on hi 
not to be inteiferrci 
being a co» sidrratio; 
a way that he woul 
a youngrr man. (i 
33 lad. Cas. 638. 


p that a Magistrate considers to 
iuld direct a prosecuuen under 
.N. 125=34 Cal. 42==4Cr.L.J. 


leoua — Punisbment-Eatent 


for an offi-nce by a wealthy old 
■ a fine althouch lenient, ought 

liih. (Per Ayliog J-) 
he accused must be fined in ^ch 
iffer as much as if he had be«*n 

5) I M.W’.N. 1 = 17 Cr.L-J- «5» = 


having knowledge or reasonable belief— Convic- 
tion bad — “Know” “has reason to believe' and 
^^offender*’ explained. 

A person can be supposed to “know” where there is 
a direct appeal to his senses. Person “has reason to 
believe” under S. 26 if lu- has sufficient caiise to believe 
the thing but not otherwise. The ^vord “offender used 
under S. 212 means a penon who has coniravened the 
provisions of any criminal law, which is punishable 
either with death, transportation, imprisonment or nnc. 
Where there is neither affinualive nor any circumstantial 
evidence u. bring home to the door of the accused that 
he knew or had reason lo believe that the person he 
was harbouring was an offender within the meaning of 
S 212 his conviction under S. 212 cannot be sustained, 
121 Ind. Cas. 549= 1930 Cr. C. 49=3* Cr- L. J. 2B8- 
A.I.R. 1930 All. 33. 

S. 213— Applicability — Public servant taking 


——8s. 21X and Miscellaneous — Refusal to 

sanction prosecutib under S. 2ii. 

A Court should nJ issue process for an offence under 
S. 500, when on 4 same facts it refu*cs m sanction 
prosecution for an oince under S. 21 1- 44 Cal 97‘' = 

21 C.W.N. 253=25^ ^ T of 

Ind. Cas. 761. 


-8. 2i2~8cope, 
oHence under— Wh<j 
dcr- Whether offmA 


actually committed 


e unaero. ■■ . . 

L.J. 445=18 Cr. L.J. 377=38 Acquittal. 


bribes. 

The section applies when the person taking bribes is 
not a jniblic servant. If he is a public servant the more 
appropriate section is S. 161 or S. 162. (> 94 ^) ^^4 

Ind. Cas. 422 = 47 Cr.L J. 623. 

Ss. 213 and 214 — ‘Concealing’ — ‘Screening’ — 


.nd applicability-THal for 

be had— Harbouring abscoiu 


can 


^PP*‘«toL harbouring of persons who have 


offrnre and has no application lo 


th.. C l oiiriuc .u.v. .... . . , . 

persons not being cnnunals who 
toj^ia or del.»y a judicial invcstiga- 
under ihir rVc.lon it must be 
established that thj accused knew or had reason to 
believe that an offeife had U-en toinmiiud by the per- 
son harboured. Midy knowing that the person har- 
boured 13 proclaim^ offi nilcr is not <-nough, for it does 
not follow from % /ha" , he accused knew that the 
person harboured in fact, committed an offence. 

Under S. 212, fii, diing to be proved is that an ofTence 
nas been committed bv the person harbouied. Lnti 
^ conviacd, he is like every one ebe, entitled 

to the presumptioa that he is innocent. Until the 
has pronounced unon the fact, the prosecution for 
u him would be premature. The proper rourse 

“to bold ^-ll'^hcn). A.I.R. 1946] 

rat. €04=32^ Ind. Cas. 103. 


Tlic words ‘concealing’ and ‘screening’ in Ss. 213 and 
214 of the Code- presuppose an actual commission of an 
offriue or the guilt of the jx isoii screened and wlu re 
iherc is no sucli principal offence there can be no kuh- 
sidiary offence under the two sections. 14 M.id. 40O and 
12-A, 432, Rel. on. 

Where a person has been iri» il and acquitted of ilie 
ininripal offi-nre, it is not open to nnoilier Court to Imld 
for purposes ('f Ss. 214 and 214 of the Code Una the 
offence was committed. 37 Ihan. 658=15 bom. L. R, 

694= 14 Cr.L. J. 453 = 20 I>*d. Cas. G13. 


•S. 213 — Essentials for conviction — Actu«l 


courfe 

Pat. 74 


• ^ ^ — — — -- .... ... 

concealment or scrceuinK mu*t be proved — Sub 
sequent prosecution— Offt nee not purged. 

For conviriiijn under S. 213, actual concealment or 
screening even for a short time may be sufficient, Init 
tln n- must be some roncealinent or screening a< lually 
proved. If such is jnoved and tlure is furUiej tlic 
am ptance of or attempt 10 obtain or agr< enu iit to 
acripl the gi atifieaiion or nsiiiuiion as a consuleration 
for the same, the offence is conqileie. The fact iliat the 
very same person subsequently did prosecute even to 
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conviction would not purge the offence. 84 Ind. Cai. 
649 = 52 Cal. *5* =40 C. L. J. 278=260. L. J. 345= 
A.I.R. 1925 Cal. 85. 

S. 2x3*— lagrodlenta oC offence — A^nal con- 
cealment or screening or forbearing — If neces- 
■ary. 

S. 213, I, P, Code, does not require that there should 
be an actual concealment of an offence or the screening 
of any person from any punishment, or the actual for» 
bearing of taking any proceedings. It is sufficient to 
constitute an offence under tlie section, if an illegal 
gratification is received in consideration of a promise to 
conceal an offence or screen any person f^om legal 
punishment or desist from taking any proceedings, 37 
Bom. 658, dist.; 52 Cal, 151, not foil. I.L.R. (>949) 
Bom. 334=5' Cr. L. J. 84=^1 Bom. L. R. 564=3 
A.I.Cr.D- 476=A.I.R. 1949 Bom. 405, 


Ss. 2T3andax4 — Reqoirements of -Existence 
of offence— Concealed xna»t be proved. 

For a conviction under the above sections, it is 
essential that Uic screened offences should first be proved 

*^*^^‘*‘ committed. 23 C, 420; 37 B. 658. Foil. 
46 Ind. Cas. 424 (Nag.) 


S. 214— Scope — person tried separately for 
of^oce under R. 81 (4), Defence of In<!ia Rules, and 
under S, 214, Penal Code, for concealing offence under 

R. 81 (4)- Conviction in both trials— On appieal. convic- 
tion under Rule 81 (4) set aside— Revision against con- 
viction under^ S 2i4^Hcld conviction under S. 214 
must be set aside as Court was bound to assume that no 
offence under R. 81 (4) was committed— Criminal P. C., 
Section 403. 

A Court dealing widi a charge under S. 214. Penal 
Code, is not cntiiled to question or review the correct- 
nets of the decision of another Court acquitting a person 
charged with haying committed the offence which the 
person before it is charged with having attempted to 
conceal. 

Tlie accused w.ns tried an<l convicted for an offence 
under R. 8| {4), Defence of India Hulcs. for exporting 
ccrt.iin goods without permit He wai also iried separa- 
tely for offering a gift to conceal the above ofTence, 
under S. 214, Penal CikJc, and was convicted. 

On apjval the conviction under R. 8t (4) was set 
a*ide aiuJ the accused was acquitted. The accused 
therefore filed a revision against his conviciidn under 

S. 214: 

Held, the Court was bound to proceed on the as.sump- 
tiou that no cjffiMice under R.81 (4) Defence of India 
Rulrv, was cornniitied. I'hc accuK cl c<juJd not iherc- 
fr»ri* lje S lid to have Committed an offinicc under S. 214, 
IVn.il 0 >de, and Jiis conviction should be set aside. 
A.I.R. 194O Pat. tot = 12 B. R, 650-^226 Ind. Cas. •16 = 
47 Cr.L.J. H17. 


— — S 214 — Illegal gratification — Offer of 
money lor not proceeding with compoundable 
oi ience. 

The accused in breach of forest rules worked 
two saw-pits and wlien discevcrc<l by the l-'orest 
Officer odcied him Ks Sand asked fiim not to 
pfocccu with the case- Held, that (he offer of 
Rs. 5 did not amount to an offence under S, 214, 
and the fact that the Porest Officer was 
not authorised to compound the offence, did npt 


make any difference if the offence was componnd- 

able. 6L.B.R 48=13 Cr.L.J.574=15 Ind.Cas. 990. 

% 

S. 215. Synopsis. 

1. Actuator suspected thief 

2. Attempt 

3. Essential ingredients 

4. Graver and lesser offence 

5. Onus 

6. Scope and applicability. 


1. Actual or snspected thief. 

—— S. 215— Scope of — Actual thief, if excluded 
from liability under the section. 

There is nothing in S. 2|5 of the Penal Code 
which excludes an actual thief from liability un- 
der it, if in addition to comnitting theft, be also 
tries to realise money by a promise to return the 
stolen articles* Such an act which is independent 
of the act of stealing constitutes different offence. 
Hence an actual thief or a person su.«pecteH to 
be the thief can heconviced under S. 215, 
I P. Code. T.L R. tl0l7) All. 449=1947 A.L-J 48 
= 1047 A.T..W. 33=1917 A VV.R. (H.C.l 1=230 
Tnd. Cas. 420=1947 O.W.N. (H.C) 19=10^7 

A.Cr.C. 21 (2'=48 Cr.L.J. 640=A.1.R. 1947 A. 225 


— — Ss. 215, 379— Actual thief also taking gra- 
tification. 

Obiter.— Tt cannot be said that S. 215 docs not 
apply to the actual thief because he is under no 
legal obligation to bring himiclf to justice* All 
that the section S8>s is that the person who takes 
the gratification shall be punished, unless he uses 
all means in his power to b'inr the actual thief to 
justice. No doubt the worciog ot the section 
makes it apply in the majoriry of cases to offen- 
ders other than the actual thief. But cases may 
well occur, where a thief having stolen cattle with- 
out a View to obtain money bv reslocing them to 
the owner, may offer to restore them for a gra- 
tification merl> because he knows that detection 
is becoming imminent. Hence there is nothing il- 
legal in the double convict'on ©f the actual thief 
who also takes a gratificatiop, (Ss. 215 and 379 
Penal Code ). 

But it is only in exceptional circumstances that 
a more severe sentence should be passed for both 
offences than would fiave been irflicted for the 
tliefi alone. A.I.R. 1041 Rang. 340=1041 Rang.L.R* 
582 = 43 Cr.L.J. 426 = 198 Ind* Cas- 766. 

■— S, 215— Suspected thief. 

A person suspected of theft may, if the prose- 
cution fails to prove the fact of theft by him, he 
convictefl under S. 215. A.I.R, 1038 Pat 5^0=39 
Cr.L.J. 887=19 P L.T. 776 = 4 B.R. 818=17 Pat. 
677 = 177 Ind. Cas. 3M. 

- S. 215— Actual thief. 

S. 215 does not applv to the actual offender: 
A.I.R. l'J2S T ah. 563. Foil. 1^3 Ind. Cat. 206 = 8 
Lah 263 = 28 P.L.R, 433 = 28 Cr.L.J. 670 = A.I.R. 
1927 Lah. 500. 
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■S. 215— Actual thie$ 

S. 215 is not intended b apply to the actual 

thief, but to some one whotakes any gratification 
on account of helping the owner to recover the 
stolen property without lithe same time using all 
the means in his power to cause the offender to 
be apprehended and convicted of the offence. 23 
All. 81:26 M L.J.S08. Foil. Tnd, Toq. 3533:7 
LLJ. 477=26 Cr.UJ. 1121=^26 P.L.R. 303=A.I.R. 
1925 Lah. 563. 

—S. 215 — The thief himself offering to reco- 
ver— -Guilty of. 

Where a bullock was stolen and the accused 
took money in order to bri»'g back the animal 
which he Imew to he stolen and whore he took no 
steps to bring the thieves to justice: 

Held, he was guilty though he might be him- 
self the thief. (23 A, 8Ioverruled.) 85 Tnd. Gas. 
225 = 22 A. L. J. 838=SL.R.A. Cr. 14.5=46 All. 
915=26 Cr.LJ. 481=AI.R. 1924 All- 783, 

— ^S. 215 — Actual thief — Defence — • Accused 
being the thief — No defence. 

It is no defence to acharge under S. 215 for the 
accused to say that betas the actual thief of the 
stolen property. Theatcusrd roust take steps to 
bring the offender foiasticc. 110 Tnd. Gas. 592 = 

22S.L.R. 450=23 Cr.LJ. 736 = A.I.R. 1928 Sind 
168. 

Ss. 215 and 378—ActuaI thicf—AppHcabiUty 

—Double coQvictioD, 

S.215 does not applj to the thief him'elf and 

thereiore when a man is convicted of theft, he 
ought not to be convltfcd also under S.215. A 
oouV'le conviction andsenterce under Ss. 379 and 
f]5i I.P.C.. is unsustaiDabie. 2 U.B.R. (1914) 43 = 
^6 Cr.L.J, 421 = 28 997. 

•S. 215— Actual thief — Applicability. 

S. 215, does not apfly to the thief, hut to one 
who. in league with hm gets some gratification 
tor helping the owne; to recovf r the stolen pro- 
perty without using at the same time, all the 
means in his power tocau^e the thief to he appre- 

f900 A w"N.'2o"5;‘'‘''' 

2 . Attempt. 

Ss. 215. Sn-^Attempt. 

In the substantive offence under S. 215. Penal 
^ode, there is a gjv«, a taker: in an attempt 
to commit the offenct there is merely a proposal 
or an attempt to enttr into an agreement to take 
jrom a person who U being induced to give and 

the person making 1 ,^.^ a proposal can be convic- 
attempt jq commit an offence under 

3V-l43Cr L T*.",^^^-P- Rang. L.R. 

43 Cr.LJ. 57e:ipg ind. Cas. 714. 


sal to the owner of the lost property to recover 
it on the receipt of a certain amount on the condi- 
tion that the thieves should not be prosecuted is 
sufficient. 76 Ind, Cas. 191 = 20 A. L.J. 927=45 All. 
159=4 L.R.A. Cr. 1=25 Cr.L.J. 127=A.I.R. 1923 
All. 83. 


3. Essential ingredients. 

— — S. 215“Essential8 of offence under. 

Section 215 aims primarily at professional tra- 
ckers and other persons who, being usually in 
league with thieves or well aware of their pro- 
ceedings, obtain money for recovery of stolen 
property without making any effort to bring the 
offenders to justice. The section has three essen- 
tial ingredients: first, takirg or agreeing con- 
senting to take any gratification under pretence or 
on accout of helping any person to recover any 
movable property; secondly, that the owner of 
such property must have been deprived of it by 
an offence punishable under the Penal Code; and 
thirdly, that the person in question, having taken 
or agreed to take the gratification, must not have 
used all means in his power to cause the offender 
to be apprehended and convicted of the offence. 
The section has nothing to do with any illegal 
gratification. 

The complainant’s bullock disappeared one day. 
The circumstar«ces showed that the bullock might 
have strayed. The accused offered to recover the 
bullock if certain amount was paid by the com- 
plainant. The complainant refused to accept it 
and the accused did nothing further: 

Held, that the second ingredient of S. 215 re- 
ferred to above was not present and the accused 
could not be convicted. A.T.R. 1940 Pat. 548=7 
B.R. 23=41 Cr.L.J. 902=190 Ind. Cas. 382. 


S. 215 — Essential ingredients— Knowledge 
of offender. 

Knowledge of the offender is not a necessary 
irieredient of an offence under S. 715- It may 
well be that a person who receives money for dis- 
covering stolen property, may in the course of 
his investigations, obtain information which, if 
followed up, would lead to the apprehension of 
the offender. If he withholds that information 
from the proper authorities, it is obv«ous that it 
cannot be said that he used his best endeavour to 
cause the offender to he apprehended. A.T.R. 1038 
All. 440=1938 A.LJ. 5.^ = 1, L.R. (19.18) All. 681 = 
1038 A.W.R. 362 = 39 Cr.LJ. 808-176 Ind. Cas. 
785. 

— S. 215— Essential ingredients — Benefit of 
doubt. 

The important point under S. 715, is that the 
offender should know the criminal and screen him. 
It is not an offence to take money from another 
in order to help him to find stolen property ard 
to convict the thief. In order that the act should 
come within the scope of S.215, there should be 
evidence first, that property has been stolen* 
9 econd,that the accused knew the criminal, and 
third, that he has failed to use all means in his 
power to cause the offender to be apprehended. 
When aoroe of these ipiportant points appear to be 
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open to reasonable doubt, the accused should be 
given the benefit of the doubt. A.I.R. 1935 Sind 
105 = 36 Cr.LJ. 1464=158 Ind. Cas. 498. 

— ■ -S. 215 — Essential ingredients. 

A conviction under S. 215 cannot be sustained in 
the absence of evidence to show that the loss of 
the movable property was hv means of the commis- 
sion of an offenc** punishable under I.P.C- 

A.r.R. 1932 Pat. 241 = 11 Pat. 302 = 13 P.L.T. T32 
=33 Cr.L.J. 709=139 Ind. Cas. 76. 


Kobinaon, C.J,— The general rule which 
Should guide the Courts is to convict bf and punish 
for the most serious offence that is established, 
provided of course, that the accused has been 
ciiargtd With and has bad 30 opportuDity of meet* 
ing the charge of that offence. There is no ground 
tor holding that the Legislature meant to confine 
the Court to that offence when the facts proved 
amount to another and more serious offence. 73 
Ind. Cas. 145 = 1 Bur. LJ. 179 = 11 L-B.R. 422= 
24 Cr.L.J. 529=AI.R. 1923 Rang. 37. 


— S. 215 — Essential ingredients. 

Where the accused merely undertakes to endea- 
vour to trace out and restore the lost property on 
payment of some remunerat'on, upon this circum- 
stance alone the accusc'l rannot he said to h^ guilty 
of an offence under S. 215, unless over and above 
that, the prosecution proves that the nroperty has 
been lost hy the rommissi'^n of an offence a"d that 
th'' aroused is endeavouring to srreen the offender 
from iustice and is not using all means in bis 
power to cause the offender to he apprehended and 
convirfod of the offenre which he has rommitted. 

A T.R.1931 An. 7in=l2 Cr.L j. 1072=1932 A.L.J. 
103 — 54 All. 55 = 133 Ind. Cas. 800. 

S. 215 — Ingredients. 

It is necessary, in order to maintain a conviction 
under S. 21 5. to prove that the complainant had been 
deprived of h'S nroperty hv an offeree punishable 

uo'ter the rode. A-I.R. 1931 Lah. 157=32 P.L.R. 
38=32 Cr.L.J. 729=131 Ind Cas. 369. 

S- 215 — Essential ingredients. 

To cniistiiiite an offence under S. 215, it must 
])c proved that a person is deprived of movable 
proprftv hy an off^n«-e punishable under tlie Code. 

1 1 Cr.L J. 295 = 6 Ind, Cas. 250. 

S. 215 — Essential ingredients — Cow lost in 

grazing ground — Taking money and promising 
to return row, if offence. 

For an c.ffence imdrr S. 215. it is necessary that 
the movable property in question should have 
been taken Out <>f the possession of some person 
by m<'ans of an offence punishable under the Code. 
Where therefore the a'-rused promised for a sum 
of Rs. 12 to return the complainant's Cf»w lost 
while grazing m a n,-h!, hut neither returned the 
cow nor the mon<.v, the accused is not euiity 
under S. 2l5, as th^re was no proof rhat any 

offence had hem cr>mmittc<l in respect of the cow 
0 P R. 1015 Cr =16 Cr L J. 541=28 P.L.R. 1916= 
29 Ind. Cas. 669, 


4. Graver and lesBer offence. 

S. 215— Graver and lesser offence — Ransom 

bad. hut property not Teti}rn»-d —Conviction for 
major offence under S. 420 — Tenability. 

When the accused person has taken a ransom 
for the restoration of stolen property and fails to 
return that proD'*rty to the person, who has paid 
him the ransom, he can be convicted under 420, 
I.P.C., anri the conviction need not he confined to 
one under S. 215, I.I'.C. 


5 . Onus. 

S. 215— Offence under — Onus. 

In the case of a prosecution for an offence 
under S. 215 of the Penal Code, it is not for the 
prosecution to prove the negative that the accused 
did not use all his power to cause the offender to 
be apprehended. It is for the defence to establish 
the positive fact that they did all in their power 
to cause the effenrter to he apprehended. i.L.R. 
f 1947) All. 460=1947 A. L..I. 48=1947 aL.W. 33= 
1947 A.W.R. fH.C) 1=2.^0 Ird. Cas. 420=1947 
O.W.N fH.C.) 19=1947 A.Cr.C. 2l (2)=48 
Cr.L.J. 640=A.I.R. 1947 A. 225 (F.B.). 

— S. 2 I 5 — Benefit of exception — Onus. 

Screening or attempting to screen the offender is 
not a necessary ingredient under S. 215. 

P*'oviso to S. 215 is only an exception to the 
Uabiljty under the section and oocc the elements 
of an offence ubder S. 215 have been established by 
evidence the onus of proving that the person 
charged is entitled to the benefit of the exception, 
12 ,?" A.I.R. 1933 Cal. 599 = 37 

C.W.N. 360=34 Cr.L.J. 1015 = 145 Ind. Cas. 569. 

S. 215“Onus. 

In a charge under S . 2 I 5 , the burden of proving 
that the accused had used all the means in their 
power to bring about tlie apprehension of the 
offenders is upon them. A.I.R. 1938 All. 440= 

S3I = I.L.R. (1938) All. 681 = 1938 

A.W.R. 362 = 39 Cr.L.J. 808=176 Ind. Cas. 785. 

— “S. 2lS— Benefit of exception— Onus. 

Once the ejements of an offeree under S. 215 
nave been established by evidence, the onus of 

prov'^'g that the person chargtH is entitled to the 

herKnl of the exception i$ on the defence particu- 
larlv so where there has been a spontaneous demand 
by the accused of money in circumstances indica- 
timr nn inteniion rot to bring the offender to justice' 

A I R. 1938 Pat. 590=4 B R. 818 = 39 Cr.L.J. 887= 

19 P.L.T. 776=17 Pat. 677«177 Ind. Cas. 344. 

6 . Scope and applicability. 

— S. 2 I 5 — Scope and applicability. 

Person's cow missing from place where it was 
let loose for grazing — Accused approaching him 
some months later and promising to find out culprit 
for consideration and faking money— Mo evidence 
• hat cow wa« stolen — Accused cannot he convicted 

under S. 215. A.I.R. 1941 Pat- 138 = 7 H R- 22= 

41 Cr.L.J. 922 = 190 Ind. Cas. 387. 
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215 — Scope and applicabUity— Bullock 
Btrayiog at night disappcariog-Person taking 
money and showing owner bullock tied up by 
somebody in jungle — 11, guilty 

The wal'd ‘deprive* in S. 215, cannot be inter- 
preted in a narrow scose to mean “laken out of 
possession of.** To deprive a person of any article 
may be either to take it away from h'm or to 
prevent him from getting possession of it if he 
would have done to in the normal course of events. 
Where, therefore, in a ca>c. a bullock strays at ii'ght 
and disappears and is subsequrnlly found to be tied 
up to a tree in the jungle hy an untooan person, the 
person who tied it up in the jungle is depriving 
the owner of possession of it because normally a 
bullock which went away would return to its owner 
in the ordinary course and by being tied up it 
would be prevented from so doing. In such a case, 
the Court is entitled quite fairly to make the 
inference tha^ the bullock had either been stolen 
or misappropriated cli«honest|y by some person. 
In either case, some offence is committed and that 
offence prevented the owner from retaining or 
obtaining possession of his property so that he was 
deprived of possession of it. A person, therefore, 
who takes money for pointing out the bullock so 
tied up in the jungle, is guilty ot an ofTence under 

S. 215. A.T.R. 1938 AIL 440=19^R 531 = 

I.L.R. (1938J All. 681=39 Cr.L.J. 808= 1938 A.W.R. 
362=176 Ind. Cas. 785. 


is not intended to apply to the actual thief, but 
to some one who, being in league with the thief, 
receives some gratification on account of helping 
the owner to recover stolen property, without at 
the same time using all the means in his power to 
cause the thief to be apprehended and convicted 
of his offence. 

Where the accused was offered a certain sum 
to trace out and to restore certain horses whmh 
had been lost to their rightful owner and which 
work he undertook hut failed and there was no 
evidence that the accused ever knew who the 
offender was: 

Held, that offence under S. 215 was not 
established. 106 Ind. Cas. 437 = 50 All. 186=29 
Cr.L.J. 21=8 A.TCrR. 551=8 L.R.A.Cr. 158 = 
25 A.L.J. 866=A.I.R. 1928 All. 22. 

Ss. 215 and 411 — Scope and applicability — 

Stolen property — Agreement with owner for 
return. 

If a person in possession of stolen property enters 
into an agreement with the owner for the restora- 
tion of such propciiy without helping to bring the 
thief to justice cannot be convicted of an offence 
under S. 215, but only of sn offence under S. 411 of 
the Code. 23 A. 81, Fob 26 M.LJ. 598= 15 Cr.L.J. 
471 = 24 Ind.Cas. 351. 


S. 2I5— Scope and applicability — Accuced 

demanding amount to get back stolen cycle. 

Where a cycle of the complainant is stolen and 
the accused accosts him and tells him lhat if he 
gives certain amount, his cycle can he recov'red, 
the very terms in which tbc complainant is 
approached implies that there was exp'^cted to be 
DO questions avked as to the actual offender and 
no attempt at his apprehension or conviction. 
The accused is. therefote. guilty under S-215, 
l.P.C. A.T.R. 10.18 Pat 590=4 B. R. 8t8 = .^0 Cr. 
L. J. 887 = 19 P.L.T. 776=17 Pat. 677 = 177 Ind. 
Cas. 344. 

S. 215— Scope and applicability — Stray 

donkey. 

Where the evidence shows that the accused took 
a sum of money and gave a receipt in the presence 
of witnesses under promise of return of a donkey 
that had gone astray and though it may be that 
the donkey he had to return was a donkey that 
was stolen, there is i-othing upon the record to 
show that it was so, and the charge shows that 
the donkey was a stray donkey and nnt a stob n 
donkey, no offence under S. 215, is di.«iclosed and 
a conviction under S. 215 is’not maintainable 
even if the accused pleads euiltv AIR- 1936 
Sind 145=30 Sind L. R. 96=37 CrL j. 1038 (l) = 
164 Ind. Cas. 934. 


•S. 215— Scope and applicability — Punish 
meat of iraffuking in crime does not app« 

to thc thief-Failurctotrace, not knowing th 

offender — No offence. 

The primary aim of the section is to punish a! 

trafficking ‘n crime by whjch a person knowing tha 

property has been obtained by crimr and knowin 
the criminal, makes a ProBtoutof the crime, wh.1 
screening the offender from justice The sectio 


Ss. 216, 40— Applicability. 

Person harboured wanted for offence punishable 
with imprisonment of less than one year — Harbou- 
rer cannot be convicted under S. 216— Definition 
of ‘offence’ in S- 40 does not affect S. 216. A.I.R. 
1943 Oudh 51 = 1942 O W.N 6^2=44 Cr.L.J. 90= 
1942 A.W.R.CC. 353 (2) = 18 Luck. 617=203 Ind. 
Cas. 459. 

S. 216 — Applicability — Knowledge subse- 
quent to harbouring — Harbouring first without 
knowledge— Assisting evasion nf apprehension 
after knowledge — Offence commitud. 

A person was charged for harbouring a proclai- 
med offender. Thcie was no satisfaitory evi'lence 
on record to show that the accused kotw that the 
person harbouretl was a proclaimed offender till 
Police officer informed h>m to that « ffect But 
after the police otftcer had so informed him, the 
accused gave false inloimatioii in order to assist 
evading apprehension and tvenlually the offender 
was found in his house: 

Held, that the false information given after hav- 
ing bc< n informed that person was a proclajim d 
offender is sulficicnt to bring the accused within 

ti e purview of S. 216. 1930 Cr.C. 73=11 L-L.J. 377 
= A.1.R. 1930 Lah. 99. 

— — S. 216 — Applicability — Harbouring an es- 
caped person. 

Harbouring or concealing a person for whose 
arrest an order has been passed by a public seivant 
to enforce a punishm<nt already passed is an 
offtnceunderS 216. 11 C.L.J. 109= 1 1 Cr.L. J. 95 
= 5 J nd. Cas. 311. 

S. 216 — Essentials. 

A person cannot be convicted under S.216, l.P.C. 
unless it is proved by legal evidence that an order 
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for the arrest to the person alleged to have been 
harboured was made. It must also be proved that 
the accused knew of the order and harboured the 
person concerned with such knowledge. A procla- 
mation issued under S. 87, Critninal P.C., reciting 
that a warrant of arrest had been issued, is neither 
a legal evidence of the issue of the warrant nor is 
it equivalent to notice of its contents either to the 
public or even to inhabitants of the place where it 

is published. There can be no proof of knowledge 
without p^’oof of the is<ue of warrant of 
arrest. A.f.R. 1Q44 P.C. 54 = 48 C.W.N. 477 = 1944 
M.W.M. 440 = 57 L.W. 374=10 B.R. 667 = 45 Cr.Uj. 
721 = 1944 A.L.J. 388 = 1941 A.W.R.P.C. 40=46 
Bom. L.R. 844=ri944) 1 M.L. J. 515 = 71 T.A. 83 = 
I.L.R.ri945) Mad. 2.37=214 Ind. Cas- 1 = T.L.R. 
(1944) Kar. P.C. 273 (P.C.). 

— — S. 216— Kssentials — Mere finding of abs- 
conder in house— Issue of proclamation. 

The mere fact that an absconder is found in the 
house of another person is not <ufficient to involve 
the owner of the house in an offence under S. 216, 
unless all other element^ of the offence are establi- 
shed. Among other thine«, it is the duty of the 
prosecution to prove the knowldge of the accused 
person as required by S. 216, and here, too, the 
fact that a proclamation had been made sometime 
before the arrest is not Conclusive evidence of tbc 
knowledge of the So-caMcd offender A-l.R. lOtq 
Lab. 19 = 40 P.L.R. 934 = 40 Cr. I . J. 243 (1) = 179 
Ind- Cas.65l. 

— —S. 216— Es8‘*ntial —Legal warrant of arrest 

— Intention to prevent apprehension. 

In order to convict a person under S. 216, it must 
be shown that the warrant to arrest the alleged 
offender was a Icyal one, and that the harbouring 
was with the intention of preventing him from he- 
intr apprehended. 108 Tnd. Caa. 27 = 52 Bom. 1.51 ca» 
30 Rom. L,R. 70 = 20 Cr.L. J. 317«9 A-I.Cr.R. 563- 
A.l.R. 1928 Bom. 184. 

S. 216— EsKentials — Harboured person need 

not be found gttiB v - Or»^ter of apprehension 
sufficient — Acquittal, a consideration in 
sentence. 

It is not an cssmt'al ingredient of the offence 
under S. 216 that the person haiboured should be 
found guilty. It is enough to show that against 
the person harboured order of appichension had 
been issU^d for an offence, that is to say, for an 
offence alhgc<l agamst him. Although, however, 
the acquittal of the person harboured cannot affect 
the legality of the conviction, it may well he taken 
into consideration in awarding Sentence. 113 fnd. 
Cas. 545=52 Mad. 7.3=1 M. Tr. C. 25i=lg?g 
M.W.K. 588 = 28 M.T..W. 401 = 30 Tr T. J 1P.3 = 12 
A.i.Cr.R. 51 = A.I.R. 1928 Mad. 1147 = 55 M.L J. 
501. 

S. 216 — Essentials. 

Accused must know that the person harboured 
is a proclaimed offender. 84 Ind. ra«. 1055 = 

6 L.L. J. 478 = 26 Cr.L. J. 415 = A.l.R, 1925 Lali. J03 

21 6 —Essentials — Proclaimed offence — 

Publication in Criminal inielitgence Gazette — 
Whether sufficient notice— Offender adopting 
f^Uc name — Inference — Harbouring — Proof of. 


The knowledge of the barbourer cannot be pre- 
sumed from a mere publication of the name of the 
offrndcr in the Cr. Intelligence Gezettenor can it 
DC interred from the offenders adopting false name 
and the harbourer misdescribing him aslhis relation. 

To establish an of fence under S. 216 it must be 
proved that (1) public servant ordered the arrest of 
a certain person. (2) that the harbourer knew of 

such order and (3) did harbour with the intention 
of preventing his apprehension. 1 O.L. J. 30=15 
Cr.L. J. 349 = 23 Ind. Cas. 701. 

— S. 216— Giving meal— By itself no offence. 

The ^ere giving of a meal to those who arc pro- 
claimed offenders is not an offence within the 
meaning of S. 216 because in the absence of any 
evidence to that effect it cannot be held that the 
intention of the app-Hants was to prevent them 
from being apprehended. 84 Tnd. Cas. 1050= 
6 L.L. J. 481 =26 Cr.L. J. 410= A.l.R. 1925 Lah.289. 


— — S. 216— Interpretation and scope— Word 
‘•knowing.** meaning of. 

“Knowing** means something more than ^'having 
reason to believe.** Knowing implies a fact 
which can he known and imports knowledge of 
something actual by means of authentic or 
authoritative information although it does not 
necessarily import actual evidence of the senses, 
A person cannot “know** of a warrant of arrest, 
unless it has actually been issued but he may 
have reason to believe that a warrant has been 
i«sued, though it may not have been issued. 
Hence, there can he r© proof of knowledge 
without proof of the isctie of the warrant of 

arrest. A. T.R 1941 P.C. 54 = 48 C.W.N. 477 = 57 
L.W. .374 “Tf 044 M.W.N. 440-10 B.R. 667*=45 
Cr.L-T. 721 = 1044 A.L.T. 388=1044 A.W.R.P.C, 
40=46 Bom- L.R. 844=n94d) I M.L.J 515 = 71 
I. A. 8.1 = 1 L-R. (1045) Mad. 237=214 Ind. Cas. 1 = 

I. L.R. (1944) Kar. P.C 273 (P C-) 

“■ — S. 216 — Interpretation and scope. 

“ITarhour** inclu<!es the supplying a person 
with shelter, food, drink, money, clothe^, arms, 
ammunition or means of conveyance, or the 
assisting a person in any wav to avoid apprehen- 
sion. A. T.R. 19.35 Rang. 294 = 36 Cr.L. J. 1384 (2) 
= 158 Ind. Cas. 500. 


S. 2l6 — “Harbour" — Meaning of. 

Tile word ‘harbour* in S. 216 must be construed 
liherallv. The person at whose instance harbour- 
ing is effected commits the offence, although the 
house in which the harboured person stays may 
belong to a diflforent person. 14 Bom. L.R. 583 = 
13 Cr.L.J. 701=16 Ind. Cas. 509. 

S- 216 — Interpretation— Assist ing evasion 

of apprehension is harbouriog — No time limit. 

The word “harbour** docs not only mean to 
provide shelter, food and clothing but includes 
‘'the assisting of a person in any way to evade 
apprehension.** There is no time limit for the 
duration of this offence, which is cctnplete as 
soon as it is committed. It is immaterial 

whether the evasion lasts six hotjfS Pf years. 



, , . 9 .• 

PJBNAL code \XJL\ of ia6o)— Ss. 2i6, aib-A and 316-B. 


21a 


73Ind. Cas. 691 = S L.L.J. 329=24 Cr.L.J. 659= 
A.I.R. 1923 Lah. 223. 


Si 216 — Interpretation and scope — '‘Order a 

person to be appretjenued tor on ollence,” 
meaning ot — “Panii>hable/’ meaniug of. 

It is an offence nnder S, 216. to harbour or 
conceal a person tor whose apprehension an 
order has been passed by a public servant even 
when such apprehension is sought to he made 
not £o»- the purpose pf tr>ing him for an offence 
that be may have cummiitcdt but lor enforcing 
a punishment already inflicted on him for having 
committed the offence. The expression “order a 
person to be apprehended for an offence” in 
S. 216, means onl,v that tlie offence is tiie cause 
sine qua non of the appreliension. The word 
“punishable'* in the latter part of the section is 
used merely for the purpose of describing parti* 
cular classes of offences in relation to which the 
punishment indicated in the section is to be 
inflicted; and it does not indicate that in a 
particular case the offence must not have been 

punished. 5 lod, Cas. 311 = 11 Cr.L.J. 95 — 11 
C.L.J. 109. 


~S. 216-A— Abetment of dacoity— What is. 

A person is not a dacoit, in respect of £whotia 
the Court is satisfied that his connection wiih 
the gang is limited to certain acts, which in them- 
selves do not amount to dacoity or abetment 
thereof though tne acts may be puQishahle under 
S.216-A. 13 O.C. 235 = 11 Cr.L.J. 551 = 7 Ind. 
Cas. 1006. 

S. 216-A — Applicability — Harbouring 

dacoits— S. 216-A, I. P. C. and not S. 110, 
Cr. P. Code applies. 

The legislature did not desire that the provi- 
sions of S. 110, Cr. P. Code should be applied 
to a person suspected of harbouring dacoits, the 
intention being that such a man should be dealt 
with under the substant* ve portion of the Penal 
Code, i. e.. S. 216-A. 116 Ind. Cds. 804=1929 
A.L.J. 93 = 51 All. 459=11 A.I.Cr.R. 230=10 
LKA.Cr. 34=30 Cr.Lj. 694=A.I.R. 1928 All. 

682. 


S. 216-A— Charge under of harbouring 

person alleged to have committed dacoity— 
Acquittal ot persons harboured of substantive 
offence of dacoity — Etkect — Persons who 
harboured them — It can be held guilty. 


When persons chai^ged with the substanti' 
offence of dacoity or robbery have been acquith 
of that offence another person who is said 
have intended to screen them from legal punis 
inent in respect of that offence cannot be he 
guilty of harbouring the alleged offenders und 
S. 2I6.A. I.P. Code. l.L.R. (1®47) Mad. 793 
1947 M.W.N. 51 = 229 Ind. Cas. 167=48 Cr.L. 
287=60 L.W. 326 = A.r.R 1917 Mad. 303 = (194 
2M.L.J. 482. 


S. 216-A — Essentials — Not Dacoits in 

general — Connection with a particular dacoity 
essential. 

it is not enough to attract the penalty of the 
lectifiQ that a person should be harbouring daegits 


in general but the section renders it penal to 
harbour persons who intend to commit a parti- 
cular dacoity. 87 Ind. Cas. 91^=19 1>.L.K. 111 = 
26 Cr L.J. 1028 = A.l.R. 1925 Smd 295. 

— — S. 2l6'B. — Applicability— Mere knowledge 
ot whereabouts pt ulf«:nder. 

The word ‘harbour' in S. 216-B, includes the 
supplying a person with shelter, food, drink, 
money, clothes, arms, ammunition or means pt 
t:onveyaDce or the assisting a person in any way 
to evade apprehension. Mere knowledge of tne 
whereabouts of an offender does not amount to 
harbouring him. 

The petitioner’s son was charged with an 
oficnce under S. 17 { 2 ), Bengal Criminal Law 

Amendment Aci, in April 1932 and the said son 
absconded and could not be found. The petitioner 
was appoihted a i)pecial Police Officer and was 
directed to produce his sou at the Police Station. 
The son was pioduced and the petitioner was 
convicted under S. 212: 

Held, that merely from P is fact, he was not 
guilty under S. 216*d. A.l.R. 1935 Cal. 550 = 39 
C.W.N. 317 = 157 ind. Cas. 1030 (I 7 . 


—S. 216-B — Assistance, what is — Every kind 
of assistance — Warning ot approach of Police. 

The words “assisting a person in any way to 
evade apprehension” are general and will 
include every kind of assistame. 

The accused’s brother was wanted by the 
Police; on the appeal atice of the police to 
apprehend his brother, the accused gave a sign 
to bim by which he tppk warning and escaped. 

Held : that the accused was guilty ^though to a 
very slight extent. 25 AU. 261 Diss. 26 C.L.J, 
241, Foil. 89 Ind. Cas. 152=12 O.L.J. 270 = 2 
O.W.N. 260=26 Cr.L.J. 1208=A.1.R. 1925 Oudh 
423. 


— S. 216-B — "Harbouring,*’ — Assistance in 
any manner to evade apprehension — Warning of 
the approach of Police — Anoflence. 

S. 216 (B) lays down that the word "harbour'* 
includes tiie assisting a person in any way tg 
evade apprehension. The idea that it, never- 
theless, does not include giving false information 
to the Police with a view to assisting an outlaw 
to escape appears little short pt a negation of 
the law, and one might almost say that such a 
view con<ititutes a direct encouragement to defeat 
the forces of Jaw and ord**r m dealing with what 
can only be described as a menace to the public, 
A warning given to a proclaimed offender of the 
approach of the police is an ofience under 
S. 216-B, l.P.C. 72 Ind. Cas. 949=24 Cr.L.J, 
485 fLah.). 

S. 216 -B— ‘‘Harbouring” — False information 

— Warning. 

Giving false information to police about pro- 
claimed offender or warning him of approach of 
police in order to enable him to escape is offence, 
25 All. 261, Dissented : 21 C.W.N. 1062 and 72 
Ind. Cas. 949, FplI. 94 Ind. Cas. 131 = 7 Lah. 30= 
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27 P.L.R. 218=27 Cr.L.J. 563 = A.I.R. 1926 Lah. 
206. 

S. 216-B — HarbGuring~Meantng. 

In order to constitute harbouring, the words 
'Assisting a person in any way* ncc^ rot be 
limited to methods Ejusdem Gensur with supply- 
ing other necessary things. 26 C.L.J. 141=21 
C.W.N. 1062 = 18 Cr.L.J. 731=40 Ind. Cas. 731. 

S 216-B —‘‘Harbouring" — Telling lies and 

thereby inducing the Police to desist in their 
attempt — ‘'Assisting a person to evade aopre- 
hension," 

The words “assisting a person in any way to 
evade apprehension” must be meant to point to 
some metnod ejusdera generis with those specified 
in the section and to not include “lying” as to the 
whereabouts of the accused with a view to induce 
the Police to desist in their attempt. 1903 A.W.N. 
29=25 A. 261. 


S. 216-B— Lending pony. 

Where a pony was lent to the dacoits merely to 
facilitate them in removing the loot, Held, the 
offence under S. 216-B was not committed. 83 
Ind. Cas. 711 = 22 A.L J. 496 = .5 L R.A.Cr. 90 = 26 
Cr.L.J. 151= A.I.R. 1924 All. 676. 

S. 216-B — Scope of. 

It is not a criraiual offence to accept hospitality, 
nor, except under special circumstances, it is a 
criminal uffonce tj give a false name and address. 
A.l.R. 1935 Rang. 294 = 36 .Cr.L.J. 1384 (2>=l58 
Ind. Cas. 5o0. 

— “"S. 217 — Applicability and scope — Requisites* 

The section makes punishable a certain derelic- 
tion of duty quite apart iiom the question whether 
bribe is paid to induce such Oereliction. The 
dereliction must clcaily be commilced in the dis- 
charge 01 the luticlions ol ttie person charged. 
(1946) 224 Ind. Cas. 422 = 47 Cr.L.J. 623 (Cal). 

;Ss. 217 and 4 1 1 —Applicability and scope — 

Police retaining property found in search — 
Offence not proved — Procedure for disposal^ 
Failure to report — Effect. 

A police constaide retaining for himself a piece 
of gold found 111 a scarcli for stolen property but 
not proved to be part of the stolen property, witli- 
out reporting ins possession to his superior 
officers under S, 523, Cr.P.C. is guiliy of an 
^flcncc under S.217, i.P.C. 16 Cr.L.J. 453 = 29 
Ind. C^s. 85. 

S. 217— Applicability and scope— Disobedi- 
ence— Knowingly or not— Not proved. 

Where it cannot be said lliat a person knowingly 
disobeyed any direction of law as to the way in 
which he sliouM conduct luinself or tliat 
he intended or knew it to be likely that 
by doing a certain tiung he would save any person 
from legal punisiniicnt. hr cannot be convicted 
tjnd« r S 217 of the Code 15 Horn L R 578-14 
Cr.L.J. 441=20 Ind. Cas. 601. 


“ — Ss. 217, 218 — Essentials of offence. 

For a conviction under Ss. 217 and 218, it is not 
necessary a« in the case of a charge under S. 201 to 
establish that an ofifence has actually been committ- 
ed. It would be Sufficient if the circumstances are 
such that a reasonable inference can be drawn 
therefrom that the accused had a certain know- 
ledge at the time he did the act, namely, a 
knowledge that he was likely by his act to save a 
person from legal punishment. Whether he bad 
that knowledge or not can be inferred onlv from 
the circumstances of the case. A.1.R, 1932 Cal. 8S0 
“33 Cr.L.J. 657 = 139 Ind. Cas. 89. 


— S. 2l7--Sanclion— Proceedings started be- 
fore sanction— Validity— Sanction given subse- 
quently — Sul f iciency. 

The very nature of the offence defined in S. 217, 
I. P. Code, makes it clear ' that sanction for 
prosecution for the offence under the section is 
clearly required and the sanction has to be obtained 
before proceedings ate started. Sanction given or 
obtained after ilie institution of the proceeding is 
not sufficient to validate the proceedings. 224 Ind* 
Cas. 422=47 Cr.L.J. 623 = A.I.R, 1947 Cal. 29. 


S. 218— Applicability— Patwari filing false 

statement on oath — N duty lo prepare— -biable 
under S. 193 and not under S. 218. 

Where a patwari, in order to save the trouble of 
taking down the evidence, was directed by a revenue 
Court to prepare a written statement according to 
his papers and file it, and where the patwari made 
such a statement on oath, the statement cannot be 
called a public document which It was his duty to 
prepare, and therefore on proof of patwari's state- 
ment being false, he could not be prosecuted for 
an offence under S. 218 but under S. 193, Penal 
Code, for giving false evidence: 5 All- 553, Foil. 
1 10 Ind. Cas. 232= 1929 A.L.J. 512=10 L.R.ACr. 90 
=30 Cr.L.J. 874=12 A.l.Cr.R. 22 = 1929 Cr.C. 1 = 
A.l.R. 1929 Air. 374. 


S. 218 — Applicability— Intentionally fram- 
ing an incorrect public record by a public 
servant. 

A Police Inspector was charged with having 
falsely entered in his diary that certain cart- 
men told him that they were not beaten by 
dacoits, Held, that this was not of itself suffi- 
cient for a conviction under S. 218, I.P.C. Where 
a Police Inspector without endeavouring to enquire 
into the truth of the entry in his diary destroyed 
certain records which falsified it and substituted 
fresh note hooks, he must be deemed to have framed 
an incorrect Public record intentionally. (1911) 2 
M.W.M. 44=12 Cr.L.J. 455=11 Ind. Gas. 799. 

Ss. 218. 220, 193 and 211— Effect of no 

complaint by magistrate — Accused charged under 
these Sections in respect of proceeding under S. 109 
Criminal P. C. — No complaint by Magistrate — 
Charges under Ss. 193, 21 1 , held «liould be quash- 
ed — Complaint held not necessary for charges, 
under Ss. 218, 220 A I R. 1937 Lah. 802=39 P.L.R. 
1011 = 39 Cr.L.J. 122=172 Ind. Cas. 373. 
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— S. 218 — Essetttials— Recording staterrents 
not made— Destroying those made — Recording 
circumstances not transpired. 

A conviction under S. 218 can be maintaine^J only 
whete it is establshed that during the investigation 
the accused recorded siaumenis which were not 
made before him or destroyed the statements that 
were actually made or made a record of circums- 
tances which, as a matter of fact, did not transpire 
before him. 

Where a Sub-Inspector recorded what was stated 
before him and he recorded what he actually 
witnessed, and where it was possible that he 
had a motive for recording the siatement made 
before him Imowing them to be false : 

Held, that the last mentioned fact alone was no 
ground for a conviction under S, 218. S6 Ind. Cas. 
661=7 L.L.J. 331 = 26 Cr.L.J. 837 = 26 P.L.R. 594= 
A.I.R. 1925 Lah. 461. 


of the facts by inquiries from the persons con- 
cerned as well as by the field inspections. Where 
in making an entry in the khasra he must have 
known ot a transfer of the crop by the Civil Court 
Amin, and that a particular person was in posses- 
sion, and falls to enter his name, he is making a 
wrong entry knowing at the lime that the entry he 
was making was wrong. When such entry is made 
with a criminal intent to cause loss to the petson, 
ofTtnee under S. 218, is committed. A.I.R, 1935 
All. 968=1935 A.L.J. 1083 = 1935 A.W.R. 1066=37 
Cr.L.J. 131=159 Ind.Cas. 531. 

S. 218— Proof of actual commission of 

offence— If necessary for conviction. 

For a conviction under S. 218, it is not necessary 
as in the case of a charge under S 201 to establish 
that an offence has actually been committed. A.I.R. 
1932 Cal. 850 = 33 Cr.L.J. 657 = 139 Ind. Cas. 89. 


— S.218 — Gist of offence under. 

Under S. 218, I.P.C., the question is not whether 
the accused will be able to accomplish the object 
he had in view, but whether he made the entries in 
question with the intention to cause or knowing it 
to be likely that be will thereby cause loss and 
injury. The fact that the accused conceived a 
foolish plan of injuring in retaliation of the dis- 
grace inflicted upon him by his arrest, no 
ground for exculpating him from the offence which 
he has committed . A.I.R. 1938 Mad. 

M.W.N. 345=47 LW. 542= (1938) 1 M. L.J. 876 = 
39Cr.L.J.875 = l77 1nd. Cas. 489. 


S. 218— Guilt of offender— Immaterial — 
Sufficient if offence is brought to notice 
officially. 

For the purposes of a charge under S. 218 the 
actual guilt or otherwise of the of fender alleged as 
sought to be screened from punishment is itnrna- 
teriai. It is quite sufficient that the commission ok 
a cognizable offence has been brought to the notice 
of the accused officially and that m order to screen 
the offender the accused prepared the i’^cord in a 
manner which he knew t<> be incorrect. 86 l"d. Las. 
661 = 7 L.L J. 331-26 Cr.L.J. 837=26 P.L.R. 594 = 
A.I.R. 1925 Lah. 461. 


S. 218 — Interpretation — “Charged* . 

The word ‘charged’ in S«x. 218 is not restricted 

to the narrow meaning of 

provision of the law. 123 Ind. Cas- 841'— 

584= A.I.R. 1930 Lah. 159. 


S. 218 — Offence under— Police officer— 

Report knowingly incorrect— Intent to injure 

““Guilty. 


. Where a Sub-Inpectof of Police makes a report 
knowing it to be incorrect and with intent to cause 
injury to the complainant his act is clearly cover- 
ed by S.218. The word “charged in S. 218 is not 

restricted to the narrow meaning of enjoined by^ 
special provision of the law. 123 ind. Cas. 641 — 
31 Cr.L.J. 584 = A.I.R. 1930 Lah. 159. 


■ S. 218— Patwari. 

A patwari is responsible for the accuracy of 
Jill entries in the khasra and must satisfy himself 


S. 218— ‘Record*— Pay sheet drawn up by 

Railway Officer. 

A pay sheet drawn by a Railway Officer is a 
record within S- 218 of the Code. 1 O.LJ. 209= 
15 Cr. L. J. 502 = 24 Ind. Cas. 590. 

S. 218 — Scope — Stifling of truth and perver- 
sion of the course of justice — Intention to 
screen — If necessary. 

Per Pratt, J. — S. 218 is much wider than S. 201 
and embraces cases other than those in which a 
principal offnder is screened. But even as to such 
cases the words of the section imply that an offence 
has been committed. The gist of the section is 
the stifling of truth and the perversion of the 
course of justice in cases where an offence has 
been committed. It is not necessary even to prove 
the intention to screen any particular person. It 
is sufficient that he knows it to be likely that 
justice will not be executed and that some one 
will escape punishment for the offence; 3 Cal. 412 
Foil. 

Per Faviicett, J.— It is doubtful whether it is 
unnecessary under S- 218 to prove an intention to 
screen any particular person. 63 lud. Cas. 145=23 
Bom. L. R. 823 = 22 Cr.L.J. 609= A.I.R, 1921 
Bom. llS, 


S. 219— Essentials, 

— — Ss. 219, 218 — The essence of. the offence under 
S. 219, is (1) that there must be a judicial procee- 
ding, that is a proceeding actually commenced and 
pending, wherein a party claims relief against 
another and invites the decision of the Court in 
regard thereto and not a fictitious one where there 
is no party litigating and (2) that there must be the 
making of a real report or a real pronouncement 
ot an order, verdict or decision. Where there is 
no judicial proceeding at all, everything being a 
make-believe, there is no making of a report nor 
a pronouncement of an order, verdict or decision 
except the making of an entry of such a pronounce- 
ment having been made when in fact it was not 
so made. The accused, a Village-Munsif, charged 
with preparation of the register of suits filed in 
his Court and framing it in such a manner which 
he knew to be incorrect, i.e., making it appear that 
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& certain suit has bcec filed, cduuot be convicted 
under 6. 2W, 1. t>. C, but under S. 218. A.l.R. 
iyJ8 Mad. 590 = 1938 M.W.N. 345 = 47 Jli W 542 = 
(1938; 1 Al.L.J. 8/0 = 39 Cr. L. J. 875 = 177 Ind. 
Cas. 489. 

S. 219— ‘Maliciously’— Meaning. 

A Village Muusif passing a decree contrary to 
law ana wituout jurisdiction guilty ol 
maliciously pronouncing a decision under 6 219 

A. l^J. 100 = 18 Lr. J-J. 527=39 Ind. 

Cas. 49S, 


“ — S. 220— Applicability — Contrary to law— 

Police officer uand^cul tieg aa<l rough-bandliDS 
Complainant when latter aid not relume to submit 
to any anest— Malicious intention to disgrace 
complainant on iaUe preiext— Oltcnce. 

It IS not permissible for a police officer in making 
an arrest to resort to coiffinuig or luugh handling, 
wiien tue person to be arrested submits to the 
custody, 1. e., to the restraint which is iieces* 
sary aud sufficient tor ilic puipose of the arrest 
An arrest is complete when there is submission to 
the custody by word or act, and the police officer 
cannot under 4o, cr. P. Code, confine any 
person unless that person refuses to submit to 
custody and it becomes necessary to confine him 
Where u is proved that the police officers had no 
lotcntiun at all of arresting a person in a legal 
and proper manner, and that the pcison to be ar- 
rested was not asked to submit to arrest and did 
not refuse to submit to custody, but the police 
officer hand-cufied and rough-nandled him oelfbe- 
raiely and maliciously to disgrace him on a false 
pretext, knowing 11 to be laisc and baseless, and 
told the complainant to shut up when he asked 
for the reason lor such treatment, it must he held 
that the appellants acted contrary to law, knowing 
that those acts were contrary to Jaw, and must 
be held guilty of me ofleoce under i. 220, l.P. 
Code. 49 Cr. L. J. 178 = A.I.R. 1948 bind 67. 

— — S. 220— Keeping person in confinement. 

The keeping of a person arrested pn suspicion 
of his having committed an offence, in confine- 
ment even by a person who had legal authority to 
do so would be an offence under S, 220, if m 
the exercise of that authority a person kept 
anoUier in confinement knowing that in so doing 
he was acting contrary to law. A.l.R. 1943 f* r 
18 = 47 L.VV.N.i-.C. 5=1943 M.W.N. 315=22 Pat' 
349 = 24 P.L.T. 139=0943; 2 M.L. J. 62=1. L.R.' 
11943; Kar.l'.C. 2 bup. = 44 Cr.L.J. 466 = 9 1; K 
310= (1943; 5 1* . C. K. 7 = 206 Ind. Cas. 232 (i-.C)! 
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himself remove that case, as it were from its 
proper Courts the Court of S^sstoQi and try it 
himself by merely altering the numbers of the 
sections, tor, after ail the numbers ot the sections 
are mere labds, and what is to be looked at is the 
allegation of the tacts* Where serious offences, 
such as one under S. 220 against the bub-inspector, 
arc to be tried, it is desirable from all points of 
view, of the public. Police force, the officer 
Concerned, and justice, that these most serious 
cases should so tar as me law permits, be committ- 
ed to the Court of Session, even if a First CUss 
Magistrate had power to try them* 

The Magistrrtc has no jurisdiction to try an 
offence under b* 220* It is not a case of irregu- 
larity such as 1$ rcicrred to in b. 531, Criminal 
P. C. but IS an illegality comparable to those 
irregularities under S. 53U, Criminal P. C., which 
make proceedings void. A.l.H* 1941 Sind 36=42 
Cr. L. J. 460 = 193 Ind. Cas. 454. 


Ss. 220, 347, 342 — Police Sub-Inspector 

wrongfully confining persons on charge of 
gambling and extociing money from them by 
putting mem under fear of prosecutipa. 

The words “corruptly and maliciously’^ in 
b. 220, are wide enough to cover confinement for 
the purpose ot extortion. Where a Police Sub- 
Inspcctor wrongiuliy confines certain persons on 
charges of gambling in futures and extorts money 
tfom them by putting them in fear of being 
challaned in Court upon offences which he knew 
to be talse, the offence falls under S. 220 and not 
under b. 347 or S. 342 anj is triable only by the 
Court of bession. a.I.K. 1941 bmd 36=42 Cr. 
L.J. 460=193 Ind. Cas. 454* 


- — Ss. 220, 348 — Joint tr»al of accused under 
S. 220 and confederate under S. 348 read with 
S. 114. 

Where the Magistrate by usurping jurisdiction 
convicts an accused lor an offence tailing under 
b* 220, and ins confederate under b.348 read 
With b* 114 tile High Court while quashing the 
proceedings and committing the case to the Court 
of bcssioa cannot order that no further procee- 
dings be taken against the confederate merely 
because he has served a part ot his Sentence. It 
IS in the interests of all concerned that the 
confederate and the accused should be tried 
together tor offences which arc all part of the 
same transaction. a.I.K. 1941 bind 36=42 Cr.L.J- 
460=193 ind. Cas* 454* 


S* 220 — Scope and operation. 

Liability under b. 220 being one under general 
s not affected by the imposition ot any liability 
rb. 61 (cj of biliar and OriSsa Excise Act 


law IS 
unde 

a.I.K. 1943 Pat. 229 = 22 Pat. 76. 


S. 220— Magistrate usurping jurisdiction. 

Where the Legislature has provided that an 
pffcncc because of its gravity or because of the 
special knowledge required in its trial, shall be 
tried by a bcssions Court, a First Class Magis- 
trate, however proper be his motives, shpuld not 


aao, ai8, 193 and ati — Complaint by Court 
— If necessary. 

I he offences under Ss. 218 and aao, do not 
fall within tlic purview of S. 195, Criminal P.C. 
'Ihc?sc offences arc distinct from offences under Ss. 193 
and ail, l.l’.C. For the purpose of obtaining a con- 
victiun under bs. aid and aao, I.F.C., Uie prosecution 
bad to prove facts wliich were distinct from the facts 
constituting offences under Ss. 193 and ail, I.P.G. 
Therefore, proceedings under Ss. 218 and aao, I.P.C., 
could be continued without a complaint by the Court 
which dealt with the proceedings under S. 109, Criminal 
P. G. A.l.R. 1937 Crdi. 8<>a«39 P.L.R. 1011—39 Or.L.J. 
taa‘^172 liid. Cas. 373. 
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Ss. aao, 323, 504 — Abusive words — Police 

Constable doing duty — Cr.P.C., S. 57 — Bombay 
District Police Act, S. 53. 

A Police constable asked the complainant not to 
create any disturbance on a public road. Upon the 
complainant’s declining to do so, he demanded his name 
and address vshich were not given. The Constable, 
thereupon abused, arrested and dragged the complain- 
ant to tlie Police Chowky and detained him there till his 
name and address were ascertained. The Police 
Constable, was on these facts, convicted of offences under 
Si. 223 and 504, Hold, that the convictions under 
Ss. 220 and 323 could not stand, but that the accused 
was rightly convicted under S. 504 as he was found to 
have addressed the complainant as “Soowar.** (i 9 t> 3 ) 5 
Bom. L.R. 597 - 

S. 22‘) — ScDtcnce — Considerations — Acts of 

police uffiicer done under orden of superior officer 
Relevancy, 

The circumstance that the accused police officers in 
acting contrary to law were doing to under the instruc- 
tions of their superior officers and that they had no 
personal grudge of their own against the complainant 
who was illegally confined, hand-cuffed and rough- 
handled, is no defence to the charge under S. 220, I. P. 
Code, but can be taken into consideration on the ques- 
tion of sentence, i. e., in reduction of the sentence. 49 
•Cr.L.J. 1781ZA.I.R. 1948 Sind 67. 

S. 221 --Applicabiliiy— Private and public 

duties — Legal obligation vv^nting — No offence. 

The duties of a chowkidar as a private citizen ought 
not to be confourdctl with his duties as a public ser- 
vant. Where the legal obligation of the chowkidar to 
arrest or detain has not been established, there is no 
dereliction from his statutory duty within the purview 
of S. 221: and tlic chowkidar cannot be penalized for 
intentionally suffering a pilferer to escape from his 
detention, i2oInd.Cas. 205=* 1 1 L.R.A.Cr. 8=31 Cr.L.J. 
12=1930 A, L.J. 242=13 A.I.Cr.R. 126=1929 Cr. C. 
663 =A.I.R, 1929 All. 935. 


€33.762=30 Cr. L. J. 1103=1929 Cr. C, igo^A. I. R. 
1929 Lab. 631. 

S. 223 — AppHcabUity— Negligently suffering 

prisoner to escape — Conducting prisoner by night. 

The only charge aginst an accused under S. 223* 
I.P.C., was that he marched the prisoner after sunset, 
contrary to the Magistrate’s direction and the prisoner 
eacaped; Held, that no offence under the* section is 
committed. 6 M.L.T. 247=10 Cr.L.J. 293=3 Ind. Gas. 
460, 

S 223 — AppHcability — Police men suffering 

prisoucr to escape — Negligence. 

The accused, policemen, were conveying a dangerou 
prisoner in a camel-cart, having hand-cuffed him doubly 
and having lied a rope lound his waist. The prisoner 
was allowed to get down in order to answer the call 
of nature whereupon he gave ialse alarm crying ‘Snake 
and broke away from the constables. Held, that the 
constables were not guilty of an offence under S. 223. 
15 A.L.J. 883 = 19 Cr.L.J. 783=43 Ind. Cas. no. 

S. 223 — Criminal Procedure Code, S. 54 "“ 

Applicability — Escape from lawful custody — Chowkidar. 

The Police of an adjoining Native State arrested in 
British territory one B suspected of having committed 
an offence in the Native Stale, and made him over to 
one D a Chowkidar, from whose custody he escaped. 
Held, that neither the original arrest nor the subsequent 
custody by the Chowkidar were lawful, and, therefore, 
that the Chowkidar could not properly be convicted 
under S. 223 of the Penal Code. '3 A. 60 = 27 C. 366; 23 
A. 266, ref. to. 1907 A.W.N. 94=29 A. 377. But see 29 
A. 575 - 

— S. 223 — Essentials. 

Where a jail Warder was charged under S. 223, that 
he, being a public servant charged with the duty of 
keeping in confinement certain prisoners who were 
under trial, negligently suffered these prisoners to escape 
from confinement: 


"“S. 221 — Murder committed in presence of 
public servants — Murderer allowed to escape. 

Where the applicants were If-gally bound to arrest a 
man who had committed murder in their presence and 
they omitted to apprehend him and did it intentionally, 
^cl there was nothing involuntai'y about it, they arc 
legally guilty of an offence under S. 221. Their motive 
may not have been that th‘-y wanted the man to escape, 
but iliat they w^rc afraid of gelling hurt, but motive 
must always be distinguished from ir»tcntion. A.I.R. 1936 

All. 65i = (i936j A.L.J. ioo 6=37 Cr.L.J. 1019=1936 
A.W.R. 819=164 lud. Cas. 702. 

— S. 222 — lutcutionally aiding— Preparation to 
cicape — Facilitating attempt — Atienipl frustrated — 
Immaterial. 

The fact that the acts proved do not amount to an 
aiicriipt to cscajic but constitute only a preparation to 
escape docs not exculpate the accused l>ccansc the offence 
ol which he has been charged and convicted is tlic offence 
of inicniionally aiding tlic prisoners m attenipting to 
e*cape. It cannot be gainsaid that when the accused 
docs acts done in order to facilitate the altempi of the 
prisoners to escape and that he does thereby facilitate 
an attempt to escape he can la- properly convicted under 
8. 222 and it makes no difference that the attempt 
Was in fact frustrated by Ollier circumitanccs. 119 Ind. 

12— F. y. D.— 8. 


Held, that under the provisions of S. 223, it must be 
shown that there was negligence on the part of the 
accused and that the escape of the prisoners was the 
consequence of this negligence. Before the Court can 
decide the question of negligence it must know what 
the duties of the accused were and unless they are 
known exactly, it is impossible to find whether he was 
negligent in the performance of his duties and whether 
the escape of the prisoners was due to that negligence: 

Held also that taking all the circumstances into 
account and in view of unsatisfactory state of the evi- 
dence, which ^va6 utterly insufficient to decide whether 
ihe ward«T was in fact negligent in the performance 
of his dulieii, he could not be convicted. (1936) 164 
Ind. Cas. 265 = 40 C.W.N. 61=37 Cr.L.J. 918. 


S. 223 — Essentials — Negligence — Nature of. 

To constitute the offence it muit be shown that 
escape was a natural and probable couscqucnce of 
the negligence. 11 P.R, i9i9Cr.==20 Cr.L.J. 350=50 
Ind. Cas. 830. 


S. 223 — Essentials — Escape of prisoner — Negli- 
gence — Natural and probable consequence of. 

For conviction under S. 223 it must be shown not 
only that the accused was guilty of negligence but that 
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the escape was at least the natural and probable coiue- 
qucnceof bis negligence. A, a Police Officer in fharge 
of a Chana, left tlie thana witli orders to the writer 
(head constable) to make arrangements for the escort 
of certaio prisoners. Tlie Hcaa Constable made arrange- 
ments aud Sent the pri»onen: off. From the custody of 
the escorts the prisoners escaped; Held, the escape of 
the prisoners was not the natural and probable conse- 
quence of A’s negligence. 7 A.LJ. 907=11 Cr.L j. 478 
=*7 Ind. Cas. 1 1 . 

‘ ”Ss. 223 and 353 — Applicability — Escape from 
lawud custody — \N’airant not rigned by anybody — 
Unneceisary hurt. 

As the constable arrested tho accused under the cover 
of a warrant '^hichwa* bad in law not being signed 
by the Magistrate issuing it the escape was not illegal. 
As to other who in effecting the accused’s rescue caused 
unnecessary hurt to the consiahle they were guilty 
under S. 323. I.P.G. (rg.B) P.H C C. 285*5 L. W 
226=19 Cr.L.J. 1000=48 Ind. Cas. 340. 


S. 224 

Synopsis. 

1 . Applicability and scope 

2 . Consent or negligence of custodian 

3 . Essentials 

4 . Interpretation 

5 . Legality of warrant 

6. Sentence 

7 . Miscellaneous 


I. Applicability and scope. 

~ . 224- 225 and 147 — Applicability and scope— 

Uffia rof M thanu rcquisiionujg help from officer of B 
thana for arrest of accused wiiiiin B ibana and by written 
order amhorisirig constables to effect arrest— S consuble 
of B ibaua accompanying conslahlrg of M thana and 
all constablei arresting accuied^Accuscd rescue d by 
his parly while in actual cu.tiody of S constable — Ac- 
cused held guilty under S. 224 and his rescuers tinder 
bs . 225/147. 

In connection with a dacoily case committed within 
the jurisdiction of M tliari.'i the officer*iii*cbarge of that 
thana had to cffr.ci tin* arrest ol the a<cused residing 
within B thann. Having previously sent a requisition 
for help to tlic ollicer-in-rharge of B thana, the officer 
of M thana gave a command certificate to* three of his 
consta»--l''i directing them to arrest the accu<ed men- 
tioning the particulars of the case. Xbis ceriibcaic was 
endorsed bv the Assistant Sub-irupector of B thana to 
tbc effect that S. a constable and one dafudar iliould 
help the constable# of M tbatia in effecting the arrest 
of tlic accused. All the constable* and the dafadar 
went to die house of the acc luscd and duly arrriietl him. 
While they vverc taking him back to da- oHicci-in-tharge, 
tbc accttsrd shouted fwr help whereufK.n the whole party 
of accus'-d a« lacked the party of constables and .’uiccc'-ded 
in rescuing ihe a<cu6td who at that particuLir lime 
was in the actual charge of S constable of B thana- 


Held, tb.it the officer-in., barge of M tl.aiia being fully 
empowered m go into the jnrisdi. tion of B than.i under 
58, Cfirnins'U V could have* himself arrested the 
accused, by virtue of his written order the constables 
of M Ih.iiia weie properly aiithorued to arrest the ar. 
cused. Under ^.54(1) nimbly, Criminal F. C,, they 


were thus fully justified in making the arrest. At the 
lime of the rescue the accused waa, therefore, in lawful 
custody. Tbc fact that S constable of U thana at the 
time of the rescue was tbc constable actually holding 
the acetued was not material. Tbc accused was, there- 
fore, guilty under S, 224, Penal Code, and Ws rescuers 
were guilty under Ss. 225/147. A.I.R. 1946 Cal. 3I4-- 
223 Ind. Ca«. 96=47 Cr.L. J. 352. 

S. 324 — Applicability and scope — Accaaed 

arrested by slate Police within State for offence com- 
mitted in State escaping from their custody within 
British India. 

The detention contemplated by S. 224, should neces- 
sarily be for any of the offences mentioned in the 
I.P.O. or under any local or special law applicable to 
British India. The mere fact that a State adapts the 
Code of British India as its own does not justify the 
conclusion that those Codes can be treated as original 
Code*. This being so a State subject who is arretted 
within the boundaries of a State by the State Police 
for any offence committed in that State, cannot be pro- 
ceeded against under S. 224, if he escapes from the 
custody of (he State Police when he is within the 
British territory even if that State has adapted the 
I.P.C. as its Own Code. A.I.R. 1940 Lah. 44^41 
Cr.L-J. 37Q=I L R- (*940) Lah. 570=186 Ind, Cas.795. 


Sa 224, 325 and 353— Applicability and ecope. 

Sub-Inspector not present on spot asking constable 
to bring certain person to cbana — Use of force by con- 
stable — Scuffle following and brickbats thrown: 

Held, that the person resenting cannot be convicted 
under S. 224, nor can persons assisting him be convic- 
ted under S. 225 and S. 353. A.I.R. 1940 Pat, 361 = 
21 P.L.T. 144 = 6 B.R. 835=41 Cr.L j. 742=189 Ind. 
Cas. 539. 


Ss. 224, i 89 —Applicability — Accused wanted 

for offence under S- 186— Arrest without warrant 
—‘Accused escaping. 

Section 54, Criminal P C., authorises the arrest with- 
out warrant firstly of a person concerned in cognizable 
offence or credibly alleged to have been so concerned* 
This clause do :* not apply where the offence for which 
ih<* accused wai wanted was that of obstructing a public 
officer under S. 186, I.P.G , which is non-cognisablc. 
The section authorises arrest thirdly of any person who 
has been proclaimed as an offender under this Code 
and where it is not proved that a proclamation bad 
been iisueH in respect of an arcu«^ wanted under 
S. 186, I.P.C., his arrest without warrant, is illegal 
and the accused commits no offence if he escapes from 
(he rnstody of the constable who arrests him. A.LR* 
1936 Pat. 249 = 2 B.R. 227 = 17 P.L.T. 81=37 Cr.L j. 
318 = 160 Ind. Cas. 6c 4. 

— — S. 224 — Applicabiliry — Proceedlnga under 
S. 109. Cr P Code peudiog. 

A person who escapes from Police custody while 
proccedifiys under b. 109, Gr. P. Code, are pending 
ag.iitisi him commits an offence under S. 225-B and 
not under S. 224. 77 Ind. Cas. 814=18 S.L>R> 3 ®*“ 
25 Cr.Lj. 462=»A.I.R. 1925 Sind 193. 

S- 224 — AppUcabiltty — Surrender after escape 

—Does not cure che offence. 

The fact (hat accused surrendered himself on the 
following morning is immaterial. Where the accused 
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wat rescued by a number of his friends fiom the law- 
ful custody of the process-server and he took advan- 
tage of this and disappeared, and thus got out of the 
way of the process-server. Held, the offence was 
committed. A man legally arrested for an offence must 
submit to be tried and dealt with according to law. 
If he gains his liberty before he is delivered by due 
course of law, he commits the offence of escape. 72 
Ind. Cas. 67=11 L. B. R. 449=2 Bur. L.J. 19 = 24 
Cr.L J. 307 = A,I.R. 1923 Rang. 133- 

Ss. 224 and 225 — Applicability — Escape from 

custody of an Excise Officer. * 

Escape er rescue of a person arrested by an Excise 
Officer for falsely selling black stone as opium arc 
offences under Ss. 224 and 225. 43 Cal. 1161=20 
C.W.N. 1294=17 Cr.L.J. 379=35 Ind. Cas. 8ii (F.B.). 


Semble; That if ihe owner of the bullock had 
himselfbeen entitled to make the arrest, the subsequent 
custody of the prisoner by the Chaukidar would have 
been a lawful custody. 1901 A.W.N. 77=23 A. 266. 


2. Consent or negligence of custodian. 

S. 224 — Consent or neglect of custodian. 

It has been long established that even when the 
escape is effected by the consent, or the neglect of the 
person that kept the prisoner in custody, the latter is 
no less guiliy as neither such illegal consent nor ne- 
glect absolves tlic prisoner from the duty of submitting 
to the judgment of the law. 31 Mad. 271, 25 M.L.T. 
290, Foil. 72 Ind. Cas. 67=11 L.B.R. 449=2 Bur.LJ. 
19=24 Cr.L.J. 307 = A.I.R. 1923 Rang. 133. 


— Ss, 224 and 225-B — Applicability — Person con- 
fined for failing to find security for good be- 
haviour. 

A person escaping from a Jail confined for failing to 
find security for good behaviour under S. 123, 
Cr.P.Code, is punishable under S. 225-B and not 
under S. 224. 18 A. L.J. 1039=58 Ind. Cas. 831. 


Ss. 224; 225, 353 — Applicability — Resistance to 

lawful apprehension of one’s self — Warrant— 
“—Endorsement by initials — Arrest — Resistance. 

An endorsement of a warrant of arrest by affixing 
the initials of the endorser is not invalid. Arrest by the 
tndonec is valid and resistance to it is an offence 
under the Penal Code. (1901) 5 C.W.N. 447. 


S. 224 — Applicability — Escape from lawful 
custody— Chowkidar’s custody. 

A chowkidar is not a police officer within S. 59 of 
the Cr.P.C. and escape fi'cm his custody is no offence 
as such custody is not lawful. 41 Cal. 17=17 C.W.N. 
978=14 Cr.L.J. 494=20 Ind. Cas. 750. 


— Applicability — Escape from custody — 
debtor allowed to go by decree-holder 

•®d process-server. 

A person arrested in execution of a civil process was 
allowed to go by the decree-holder and ilxc process- 
server who had arrested him; held, no offence of 
escape from lawful custody was committed by the judg- 

18 M. 401 and 31 M. 27i,Dist. 8 
M.L.T. 286=( i 9 io ) M.W.N. 592=11 Cr.L.J. 477 = 
7 ind. Cas. 392. 


'6. 224 
Judgment 


p. 333 and 34— Applicability— Arrest by 

J^^uiutlar — Attempt to sell stolen property — Rescue— 
‘'0 common intention. 

The accused was arrested by a Chaukidar for 
attempting to sell stolen property but was rescued by 
^^ain persons. Held, that a Chaukidar is not a Police 
Jhe charge under S. 224 cannot stand and that 
^ at the time when tlie accused was arrested there was 
uo common intention of rescue. S. 34 docs not apply. 

8 Cr. L. R. 61 All. 


Ss. 224,411 — Applicability — Escape from law- 
custody — Actual thief arrested by private 

'^'hile in possession of stolen property not an 
rlP"* lawful custody under S. 224, S. 41 1 not 
applicable to thief himselfi 


S. 224 — Consent or negligence of custodian— 

Escape from lawful custody. 

A man legally arrested for an offence must submit 
to be tried and dealt with according to law. If he gains 
his liberty befoie he is (!<*liviM<-*d by due course of law, 
he commits the offence of “escape" even when the escape 
is effected by the consent or xicglcct of the person that 
kept the prisoner in custody. 18 M. 401 Foil. (1908) 
18 M.L.J. 540=31 M. 271. 


3. Essentials. 

S. 224 — Applicability — Essentials to be proved 

—Apprehension not proved to be lawful — Custody not 
lawful — Accused snatched away by others and rescued 
—Offence — “Intentionally escapes’*— Effect of. 

Where the prosecution fails to establish that the ap- 
prehension of the accused was a la%vfu! one, or that 
the custody in which he was kept was one in which lie 
could be said to have been lawfully detained, S. 224, 
I.P.Codc cannot apply. To escape or to attempt to 
escape from such custody is not an offence under S. 224, 
I.P. Code. 

Where the accused has not offered any resistance or 
obstruction to his apprehension by the Police, but 
submitted to the police arrest, and subsequently he 
was snatched away in his hand-cuffed condition by 
others who broke the hand-cuffs, it cannot bo said tliat 
he offered resistance or that he “intentionally” escaped 
from custody; and hois not guilty of an offence under 
S. 224. I.L.R. (1949) Cut. 623 = A. I. R. 1950 Orissa 
62 = 51 Cr.L j. 679* 

Ss. 224, 225, 342— Essentials — Resistance to 

execution of illegal warrant. 

For a conviction under Ss. 224 and 225, it is c-ssen- 
tial that the prosecution should .show that the appre- 
hension or arrest made or attempted was lawful in 
everyway. A. I. P . 1932 Pat. 171 = 13 P.L.T. i35-=33 
Cr.L.J. 706=138 Ind. Cas. 8-14. 

S. 234 — Essentials. 

To sustain a charge under S. 224 or S. 225 the arrest 
and detention should be legal. 81 lud. Gas. 312=18 
M.L.W. 818=25 Cr. L. J. 792 = A.I.R. 1924 Mad. 384. 


— — S. 224 — Essentials — Custody — Must be lawful* 

The applicant was convicted of an offence under 
S. 224; Sessions Judge in appeal found that applicant was 
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not in lawful custody, and acquitted him of the offeoce 
under S. 224 85 Ind. Gas. 44=26 Cr L. J. 428= A-I.R. 
1923 All. 34. 

S 224 — Esscatials — CoofincniGnt io stocks— 

Escape. 

\\hcrc a Govaodla lyoi escaped from the cuitudy of 
tLe village servants who were directed to imprison J'im 
in ftocki for using abuiive language under S. 10 of 
Madras Regulation Xi of 1816. Held, that the Lower 
Courts ought to have coiuidcied whether the accused 
was liable to puniihmcnt in stocks or not and on that 
ground to find whether the custody is legal or not. 18 
M.L.T. 310=16 Cr.L.J. 672 = 30 Ind. Gas. 6'>6, 


4. Interpretation. 

— — S. *24 — Interpretation — “For any such offence'* 
and 'charged'’ explained— Escape from lawlul arrest on 
charge subsequently not proved — Still guilty. 

An accused person legally arrested for an offence must 
su-^.uiit to be tried and dealt with according to law. If 
he gains bis liberty before fic is delivered by due course 
ol law he Lonimiis the oilenie of escaping from lawful 
custody undet S. 224 ; 18 Msd. 401 and 31 Mad. 271, 
I'oll. 

The words ‘ for any such offence” in S. 224 mean for 
any ofTcacc with which a person is charged or of which 
he has been convicted. 

The w ord “charged” is used in the popular sense as im- 
pl> ing inculpation of an alleged offence as distinguished 
irom a charge lormulated after Inal. It would there- 
fore be an oflencc for a man to escape from custody alter 
he has been lawfully arrested on a charge of having com- 
tniticd an offence although he may not have been 
subitquenily convicted of such latter olTcnce. 28 Cal. 253 
loll. 100 Ind. Cas. 988 = 29 Born, L R. 168=28 Cr.L.J. 
380 = 7 A.I.Cr.R. 486=A.i.R 1927 Bom. 96. 

—— S. 224 — iDterpretacion — • “obstruction” — 
Assemblage of crowd with lathis— -Arrest aban- 
doned through fear — No obstruction. 

Where when a Sub-Inspector of Police was about to 
arrest an accused, a crowd carrying lathis began to 
a*scmOlc and the Sub-Inspector considered their appear- 
ranee so formidable that he desisted from his intention 
of arresting the accuicd: 

Held, tiiat llic persjns forming the crowd cannot 
be said to have caused illegal obtt/uciion w'iihin the 
meaning of S. '.<24 ui S. 225 nor was the person to be 
arrested guilt) under S. 224. 86 Ind. C'aa. 350=23 
A.L, J. 32— 6 L.k A.Cr. 95=20 Cr.L.J. 766=A.I.K. 
1925 All. 30U, 

5. Legality of w'arraot. 

Sn 224, 225 and 353— Legality of warrant 

Warrant signed by another Magiitratc during absence 
on duly ol Magutraie issuing warrant — Resistance to 

txccuiK^n : 

Held, tliat the warrant was legal and that his rc- 
aifctance Lonstitutetl an olfcncc under Si. 224, 225 and 
3VJ,Lr.G. A.I.K. 1932 p.ii. 175= 13 p.L.T. 167=33 
Cr. L.J. 297=142 Ind. Cas, 192, 

-S 22.1 — Legality of watraot — Shcribtadar 

bigiiiug wariani ‘ by order’ — Legality presumed. 


Where a Sberistadar signed the warrant “by order’^ 
it was held that the statement that appeared on the face 
of the warrant that the Sberistadar signed “by order** 
can be presumed to be true and that in the absence of 
anything to suggest to the contrary it was held that he 
was actually the officer appointed by the Court to sign 
processes as required by rule 24 (2) of O. XXI, C.P.C. 
6 C.W.N 845, Dist. 73 Ind. Cas. 328=37 C.L. J. 331 «= 
27 G.W.N. 1042 = 24 Cr. L. J. 584=A.I.R. 1923 Gal. 
584. 

— S. 224 — Legality of warrant — Arrest — 
Warrant not addrelsed by name — Form. 

An arrest is not illegal because the warrant for arres^ 
is not addressed by name to the bailiff of the Ootirt* 
15 Cr.L.J. 576=(I9I4) M.W.N. 498=25 Ind. Cm. 

3 a 8 . 


6. Sentence. 

— S. 224 — Explanation— Sentence. 

There is nothiog in the explanation to S. 224, to re- 
quire that a sentence of imprisonment under S. 224 
must be made to run consecutively to a sentence imposed 
for the main offence of which the accused has been con- 
victed. A.I.R 1934 Boro. 462=36 Bom. L.R. 963=36 
Cr. L. J. 28a (i) = i53 Ind. Cas. 34. 


7. Miaccllanoous. 

— S. 224— Miscellaneous. 

The mere fact that the Police Officer put his handson 
the accused’s ahouldcrs or caught hold of his wrist 
without the least intimation to him as to what offence 
he had been arrested for, can hardly amount to the 
accused being charged with any offence under S. 224, 
I.P.C. A.I.R. 1939 Oudh 81 = 1939 O.W.N. 63=40 
Cr.L.J. 221 = 1939 A.W.R. 39 = 14 Luck. 409=179 
Ind. C^. 498. 

S. 225 — Civil warrant not addressed to bailiff 

by name — Arrest — Legality. 

A civil warrant not addressed to a particular bailiff 
by name is not invalid and the rescuing of a j>crson 
arrested under such warrant is an offence under S. 225 
of the Code, i L.W. 500=15 Cr. L. J. 439=24 Ind. 
Cas. 175. 

“ — S. 225 — Attempt to arrest not legal. 

No offence is conimitud under S. 225 where the 
attempt to arrest is not lawful. 5 L.B.R. at =lo Cr.L.J* 
ii8— 2 Ind, Cas. 619. 

— — S. 225 — Assault on Police constable. 

Accusctl .xsauliing Police constable in uniform — 
Mailer should not be treated lightly. [Conviction under 
utuh r Ss. 225 and 353 was altered to S. 323.]. A.I.R. 
1939 Nag. 95 = 1. L.R. (1939) Nag. 488=1939 N. L. J. 
lor —.JO Cr. L. J. 905= 184 Ind. Cas. 231. 

— — S. 225 — Intention— Burden of Proof — Intention 

to prev<-nt arrest and lawlul power to arrest must be 
proved by prosecution. 

Intention is an iinporlani ingredient in an offence 
under S. 225. Indian I’eii.al Cotic, ns under ,ilmo.st every 
criminal olfeiKc and it is for the prosecution to cstablilis 
with what intention the accused acted. In the absence 
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of any clear evidence or finding to the contrary, the ac- 
cused arc entitled to the benefit of the doubt as to their 
actual intentions. Unless it is proved by the evidence 
on record that intention of the accused was to prevent 
the arrest, or that the pursuers were lawfully empowered 
to arrest him: persons stopping them from doing so are 
not liable under S. 225, Indian Penal Code. 64 Ind. 

Cas. 371 = 19 PX.R. 1922 = 23 Cr. L. J. 3 = A.I.R. >922 
Lah. 73. 

S. 325 — Lawful custody. 

Police Officer in arresting person not acting on hi® 
own inliative but merely on verbal order of his 
superior without written order under S. 56, Criminal 
P.C.—Ai rested person is not lawfully detained within 

meaning of S. 255. A.l.R. 1941 Rang- ifio=> 94 i 
Rang. L.R. 148=42 Cr.L.J. 629=»94lnd. Cas. 843. 

S. 223— Lawful custody — Arrest by Forest 

officer without warrant — S. 225. 

Under S. 63 a Forest Officer cannot arrest, without 
warrant, persons committing an offence under S. 29 
and his custody is not a lawful custody under S. 63 
wi*hin the meaning of S. 225, Penal Code. 102 Ind. 
Cas. 498 = 54 Cal 296=28 Cr. L.J. 562 = A.I.R. 192? 
Cal. 516. 

S. Has— Offering ri sistance— With a view to 

prevent arrest amounts to. 

Threatening a Sub-Inspector of Excise in order to 
prevent him from making an arrest amounts to offering 
a resistance and illegal obstruction to lawful apprehen- 
sion of an offender, but where the obstruction has not 
been such as to constitute a serious offence the 
not call for heavy punishment. 123 Ind. Cas. 68 — 31 
Cr.L, J. 4 C 5 =A. 1 .R. i 93 t> Pat. 3.^4. 

Ss. 225, 323 — Rescue from the custody of 

Chaukidar. 

An accused in a clneoity ca«c was released by certain 
persons from the custody of a village chaukidar and m 
the course thereof they attacked the chaukidar with 
lathis inflicting a slight injury to him. The rescued 
accused was not a proclaimed offender nor was there 
a written order of Sub-Inspector directing the 
chaukidar to arrest the aceusi d: 

Held, that the custody of >he chaukidar heing ille- 
gal the rescuers were not guilty uihUt S. 225, 1. 1 .C. 

Held also, that these persons had a right to defend 
lh_* accused under S. 97. I.P.C , and were not guilty 
even under S. 323, I.P.C. A.l.R. 1040 Pat. 69r)=.j2 
I', j. 199=7 B R. 236=22 P.L.T. 80—191 Ind. 
Cas* 5go. 

S. 225 — Rescue from custody of chaukidar. 

Arrest by private individual — Accused escorted in 
charge of chaukidar— Rescue of accused from chauki- 
dar*8 custody: 

Held, that an offence under S. 225 is committed. 
A.l.R. 1932 Pat. 214=13 P.L.T, 321=33 L.J. 
572=136 Ind. Cas. 95. 

~ S. 225— Rescuing thief from chowkidar s 
Custody. 

A person rescuing a thief from the custody of a 
chowkidar in Bengal, does not commit an offence 


under S, 225. 17 Cr. L. J. 164=33 ^^4 

(Cal ). 

S. 225 — ^Rescue from lawful custody — Criminal 

Procedure Code, Ss. 59 and 60 — Definition* 

A private person lawfully arrested a thief in the act 
of committing theft and made him over to a village 
chaukidar to be taken to the nearest Police station. 
On the way to the Police station three persons 
seized the Chaukidar, and the thief made his escape. 
Held, that the rescuers were rightly conyicted under 

S. 225. The arrest of the thief having been in die first 
instance lawful, the requirements of S. 37 of the Code of 
Criminal Procedure were lufficicntly complied with by 
the person arresting sending him to the Police station 
in the custody of ihc Chaukidar, ii M. Foil ; 93 A 
2G6rcf. to. (1907) A.WN. 179=4 A. L.J. 483=29 A. 

575- 

S. 225 -A— Legal custody — Arrest without 

warrant under S. 55, Cr. Pro. Code. — Confinement of 
arrested person — Legal custody. 

Section 55, Criminal P. C., is independent of Chap. 
8 of the Code, which includes S. iio, although pro- 
ceedings under that chapter might follow an arrest under 
S. 55 as a natural sequence and a police officer can 
therefore arrest or cause to be arrested without warrant 
or an order of a Magistrate any person who comes 
within provisions of S. 55. And wlicrc such person is 
arrested without warrant or order of Magistrate, confine- 
ment of such person is legal cu.stody w ithin the meaning 
ofS. 225*A. 124 Ind. Cas. 638=1930 Cr.C. 79 = A.I.R. 
1930 Pat. 103. 

_ , s. 225 -A — Negligence— Omission to close door. 

Where a person properly arrested is confined in a 
room, omission to secure the door of the room, the main 
cause of escape of the prisoner from custody, is an^ in- 
dication of negligence. 124 Ind. Cas. 638=1930 Cr.C. 
79 = A.I.R. 1930 Pat. 103. 

Ss 22 ."-A and 21 — Public servant — Villagers 

assisting a head of a village. 

ViU.^gers assisting a headman in arresting person and 
bringing him to a Police Sutton arc not public servants 
wilbiii S. 21. (1916) 2 U.H.K. 122=18 Cr. L.J. 351 = 

10 Bur. L.T. 170=38 Ind. C.i.s. 735. 

S. 225 -B. 

Synopsis. 

1 . Arrest 

2 . Defective warrant 

3 . Escape 

4 . Essentials 

F^. Obstruction, rescue, resistance 

6. Revision 

7 . Showing warrant 

8. Miscellaneous. 

X. Arrest. 

S. 225-B — Arrest by oral declaration -Leca- 

lity. 

An arrest by mere oral declaration is not a Irgril 
arrest and consequently a pt-rsno so arrc.su-d caoiioi l.r 
convicted under S. 225-B, of the Penal Code. 1 1 - I,. 4. 
Ca*. 288 = 30 Cr.L..J. 128. 
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S, aaS'B — Arrest — What consdtntcs. 

Merc words do not constitute an arrest. There must 
be touch, confinement or cbe acquiescence. 9 S. L. R. 
141 « 1 7 Cr.L. J, 87 » 32 Ind. Cas. 679. 

2. Defective warrant. 

S< 225 -B — Defective warrant — Warrant ander 

O. 21, R. 8, Civil P. C.,in execution, not bearing seal 
of the Court — Resistance to it if offence. 

In order that an offence under S. 225-B, I. P. C be 
constituted, the apprehension must be lawful, that is to 
say, the warrant on which the arrest was made roust 
have been executed with all due formalities of law. 
Where the warrant was one issued under O. 21, R. 8, 
Civil P. C, requiring the seal of the Court under O. 21, 
R. 24 (2) and was not so scaled, the resistance to the 
arrest b not an offence under S, 225-B. A.I.R. 1939 
Rang. 320=1939 Rang. L. R. 445=40 Cr.L. 3.845= 
183 Ind. Cas. 791. 

S. 225-B — Defective warrant — Warrant of 

.arrest under C. P. Tenancy Act defective. 

A warrant of arrest issued under the provisions of 
C. P. Land Revenue Act must bear the seal of the 
Court which issues it. The warrant not bearing such a 
seal has therefore no force and the arrest under it is 
illegal, and in breaking arrest the person commits no 
offence and cannot be convicted under S. 225-B, I.P.C., 
A.I.R. 1938 Nag. 45=20 N.LJ. 219=39 Cr.L J. *18= 
172 Ind. Cas. 335. 

S, 225-3— Defective warranty 

When a Court exercises the extraordinary powers 
under S. 136, Civil P. C., the provisions of the 
section must be strictly observed, and the warrant of 
arrest must be endorsed to the District Court in 
which it is to be executed. Hence, a warrant sent 
to the Munsif is defective, and where a person 
arrested under such warrant escapes, he cannot be 
convicted under S. 225. B. I. P. C. A.I.R. 1917 Pat. 
6o3=ifiP.L.T. 760=4 B.R. 85=39 Cr.L.J. 2=171 
Ind. Cas. 89^, 

S. 225-3 — Defective warrant — Release of 

person arrested under defective warrant. 

A warrant from a Court for arrest must be issued 
to some person for execution, and where no name or 
description ot that person is given in the warrant, the 
person arr^sK'd can have no knowledge that the 
person who pr<»ent 3 the warraot is legally au'horised 
to do so. It is of no consequence that tl»e person 
who is arrested is unal)Ie to read the warrant and 
has no knowledge as to whether the warrant ii or is 
not pro|>eriy filled up, but it is the duty of the 
Court to i'sue a warrant in proper form, and where 
a warrant is incomplete the subsequent release of a 
person arrested under such a warrant is not an offence 
under S. 225-B. A.I.R. 1932 AH. 692 = (i932) A.L.J. 

I.. J. 455=55 A. 109=142 Ind. Cas. 

8B7. 

Sb. 225-B, 353^Defcctivo warrant. 

Where a warran* for arrest was issued to the central 
nazir but the latter without endorsir>g it sent it to a 
registration cUrk and the peons sent by the clerk to 
arrest the judgment-debtor were assaulted by the 
judgment-debto^ ; 


Held, that as there was no proper delegation of 
authority by the nmzlr, there was no lawful apprehen- 
sion and the judgment-debtor could not be convicted 
under S. 225-B, A.I.R. 1932 All. 227 = (1932) 
A.L.J. 179=23 Cr.L. J. 887= 140 Ind. Cas. itS. 

—’—S. 225-B — Defective warrant — Omlseion of 
seal— Resistance no offence. 

s 

The omission of the s*al of the Court on a warrant 
renders it void and a person offering resistance to 
apprehension on such a warrant does not commit an 
offence under S. 225-B, 107 Ind. Cas. 601 = 9 Lah. 

424=9 A.I.Cr.R. 488=30 P.L.R. 660=29 Cr.L.J. 
265=A.I.R. 1928 Lah. 332, 


3. Escape. 

■“ 'S. 225 -B— Escape. 

District Muniif, in pursuance of High Courts order^ 
issuing general order that warrants of arrest should 
ibere^icr be signed by head clerk— Succesior of 
District Munsif issuing such warrant signed by head 
clerk — Warrant, held legal and escape there from an 
offence under S, 225-B. A.I.R. 1938 Mad. 536= 
1938 M.W.N. 3»6 =(i 938) 1 M.L. J. 667=47 L.W. 
536=39 Cr.L. J. 685=176 Ind. Cas. 138. 

S. 22 S-B.— Escape — Mere refusal to go with 

bailiff. 

Though once a man has been apprehended and 
effects his escape, it is immaterial whether at the 
time be used any force or whether the bailiff was 
actually present or temporarily absent, a mere refusal 
to go with the bailiff and sitting down is not an 
a'tempt to escape. A.I.R. 1933 Lah. 128 = 34 
P.L.R. 668 = 34 Cr.L.J. 632 = 143 Ind. Gai. 649 (*)• 

S* 225 -B — Escape— Judgment-debtor’s r«faa^ 

to follow process-server. 

Where a judgment-debto** who was left in the cus- 
tody of the process-server on his payment of detention 
batta for two days, did not follow the process-server 
but made an escape though he appeared in Court on 
the third day : 

Held, that the offence was of escape from lawful 
custody and that the fact that there was no order in 
writing for detention was immaterial but the offence 
b*'ng only a technical one, a nominal punishment 
would meet the ends of justice. A.I.R. *933 Mad. 
278 (2791=1932 M.W.N. 1222 = 34 Cr.L.J. 284= 
142 Ind. Cas. 242 (i). 

S. aas-B — Escape — Illegal order —Detention In 

Court under— Escape— No offonco. 

A Court passed order under O. 38, R. 3, as follows: 
‘‘Surety it discharged. Judgment-debtor \sfill remain 
arrested unless he can produce another surety”. He 
was also orally directed not to leave the Court. In 
defiance to the order be left the Court. On being 
prosecuted under S. 225-B: 

Held, as no order to find fresh security was passed 
the order was illegal and the judgment-debtor could 
not be convicted. 116 Ind. Cat. 709=30 P.L.R. 147= 
30 Cr.L. J. 663= 13 A.I.Cr.R. 94=*A.I.R. 19*9 Lah. 

*63. 
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— — S. aas-B — Escape— From lawful caatody — 
Not obstruction— But offence under S. aas-B. 

Escape from lawful custody of a piocess server does 
not amount to obstruction to a public servant in the 
discharge of his duties, nor does the act of a person in 
running away and shutting bimtelf up in a room and 
refusing to come out constitute voluntary ‘‘obsiruc- 
tion”, but it constitutes an offence under S. 

2 B.H.C. 128 (F.B.). Foil. 9 L. L. J. *408=8 A.I.Cr.R. 
443=103 Ind. Cas. 833=28 Cr.L-J. * 9^7 

Lah. 708. 


S. 22 S-B— Escape — Arrest not justified. 

Where an ariest of a penon by the police is not 
justified by law, and the person escapes from police 
custody, he is not guilty uEd»r S. 225-B. 89 Ind. 
Cas. 400 = 26 Cr.L.J. i36o = A.I.R. 1925 Lah. 623. 


S. 225 -B — Escape — Proceedings under 

Cr. P. C., S. 109 peoding- 

A person who escapes from Police custody \vhile 
proceeding! under S. 109, Criminal P. C. are pen mg 
against him commiis an offence under S. 225^ t 
not under S. 224. 77 Ind. Cas. 814=25 Cr.L.J. 

462=18 S.L.R. 30i=:A. 1.R. 1925 Sind 193. 


S. 225-B — Escape — Authority 

Barden on prosecution to prow Autho«ty 
under some other provision of law— Not 
sufficient. 


When a constable arrests a man and tells him 
expressly that he is doing so under a 
authority, which he claims to have, to arrest him and 
if such arrest is resisted, it will be for the prosecution 
afterwards to ektablish that the constable who arrtsted 
the man had power to act under the authority tnat 
he claimed to have. It is not sufficient or 
protecutioD afterwards to say *hat the constable la 
authority under some other provision of law. A ma 
is CDtiti^ to know when a constable U iV x 

under what power he is acting and il he (cons a > J 
states that he acts under certain 

man knows he has not got, he is tniiiled “ P . 
to arrest and to escape from custody 

arrested. 81 Ind. Cas. 51=47 442-19 

504=34 M.L.T. 95=25 Cr.L.J. 5 t 3 =A l l^- 
555=46 M.L. J. 447 - 


The police instituted proceeding! under S. 110, 
Cr. P. C., against the accused and produced him 
before a Second Class Magistrate who passed an order 
of remand for his production before a First ( lass 
Magistrate. On the day ol hearing the accused 
while on his way to Court eicapcd from custody. 
Held, that the escape of the accused was not an 
offence under S. 225-B as the Second Clast Magistrate 
had no power to order remand under S. ib?, Cr. P. 
Code. 39 Mad. 928=18 Cr.L.J. 403 = 38 Ind. Cas. 

963* 

S aas-B— Escape— Arrest— Legality of— Oudh 

Land Revenue Act, Ss. 14*, *43 — Arrest of 

defaulter. 

Where the Collector proceeds against the defaulter 
direct for recovery of arrears of revenue instead ol the 
lambardar, the arrest of the defaulter is legal and 
his escape from custody is punishable uuder 0. 225- . 

32 All. 116=7 A. L.J. 21=11 Cr.L.J. i 37-5 >«d. 
Cas. 449. 


4. Essentials. 

S. 325-B— Essentials— Intentional resistance. 

An offence under S. 225-B is committed only when 
the resistance to arre*t is intentional and that can only 
be when the person who makes tlic resistance knows 
that he is being or is about to be arrested. 107 Ind. 
Cas. 772 = 29 Cr.L.J. 286=9 A.I.Cr.R. 499=A. L R. 
1928 Lall. 324. 

S 225-B— Essentials— Mere absconding not 

Sufficient- Some overt act of resistance or 
obstruction necessary. 

In order to justify a conviction of a person under . 
S 22r,.B for the offence of intemioually offering 
resistance or illegal obstruction to the lawful appre- 
ht niion of himself something more than mere abscond- 
ing is required; there must be an overt act of 
resistance or obstruction; some active opposition by 
show of force. 74 Ind. Ca«. 960=1 Rang. 218 = 2 Bur. 
J =46 = 24 Cr.L.J. 048 = A.I.R. 1923 Rang. 231. 

S. 225-B — Essentials. 

A conviction under the S. 225 (3), LP.C., requires 
proof of (1) the production by ofr»cer of the warrant 
of arre.^t and (2) the arrest or the attempt to arrest 
a person. 10 Cr.L.R- 3 - 


8. 225-B— Escape-Confined in jail for failure 

to famish security for good behaviour. 


he 


a jail in which 

a.T s. 12R of the 


Where a person escapes from 

wai confined under a warrant un , . c, 

of his having failed to fine 
he commits ar 


Cr. Pro. Code, by reason 


security to be of good behaviour, he commits ar 
offcnce under S, 225*B and not S. 224, * 

7 iAll. 67. Foil. 43 All. 185-A.l.K. 1921 All. 2di. 


S. 225-B— Escape— Escape with consent of 

Custodian. 


5. Obstroction, rescue, resistance. 

S. 225-B— Obstructing arrest of a boy under 

7 years— No offence. 

Obstruction to the lawful apprehension of a. boy 
under 7 years of age by the police for theft is no 
offince, for under S. 82, LP.C., nothing is an offence 
which is done by a child under 7 years of age. 
(i 9I5)M.W.N. 543= 16 Cr.L.J. 602 = 30 Ind. Cas. 154. 


‘Escape’ in S. 225-B includes also escape which is 
effected with the consent of ihe custodian. 10 
401 and 31 Mad. 271, Foil. 8 M.L-T. 286, not boU. 
25 M.L.T. 290 = (i9i9) M.W.N. 695=9 L.W. 21b- 
20 Cr.L.J. 208=49 Ind. Cas. 656. 

S, 225-B — Escape — Escape on the day of 

|i«arln^. 


S 225-B— Obstruction to officer — Wbat oona- 

titntes. 

An officer with a warrant of arrest roust show the 
warrant to the person to be arrested and if the 
officer is obstructed in hi! duty, the person can be 
convicted under S. 225-B more than an evasion of 
arrest, as to constitute an offence under S. 225-3 !oroc« 
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thing or that the accused would not Jike to be arrested 
or that a fight would ensue on attempt to arrest, 
must be proved. 

The accused should not be summarily tried in such 
a serious case. 38 All. 506=14 A. L.J. 731=17 
Cr.L.J. 413=35 Ind. Cas. 973. 

S. 2S5>B — Resene, 

A person cannot rescue himself from the lawful 
custody, and the conviction against him under S. 225-8 
cannot stand. Aj.R. 1940 Pat. 470=6 B. R. 301=41 
Cr.L.J. 381 = 186 Ind. Cat. 784. 

— — S. 225-B — Rescao -Search warrant to find a 
woman unlawfully detained in a house — Woman 
found in a field and taken custody of — Rescue 
from custody — No offence. 

A search warrant was issued to a police officer to 
gcarch a house of a particular person to find out a 
woman who was alleged to be unlawfully detained. 
She >vas not found in that bouse but was found in a 
field and was taken custody of. Accused rescued her 
from police custody: 

Held, accused cannot be convicted under Ss. 225-8 
and 353 at they did not rescue the woman from lawful 
custody within the meaning of S. 225-8, tbc woman 
not being taken custody of in accordance with the 
warrant. 113 Ind. Cas. 578 = 30 Cr.L j. 175=11 P.L.T. 
3i~i2 A.I.Cr.R. 24 = A.I.R. 1928 Pat. 550. 

“S. 225-8— Rescuing or obstfQction in appre- 
hension. 

A person who obstructs a police officer in the 
apprehension of a deserter from the army or rescues 
or attempts to_ rescue him from the custody of the 
officer it guilty of an offence puniibablc under 
S. 225-B, of the Penal Code. 

A police officer may arrest without warrant a 
deserter from the army. 47 P. W. R. 1911 Cr.= 20 

P.R. >911 Cr.= 2Go P. I.. R. >912 = 13 Cr.L J. 234 = 14 
Ind. Cat. 426. 


Ss. 225-B, 353~”^^s^ue from lawful custody— 
Legality of warrant^-CivU Procedure Code, 
Ss- 82, 174 

An Afsistant Collector issued warrants for the arrest 
of Certain witnc»ses, for whose attendance siiinmonsrt 
had been issued, but who had not appeared in 
obedience thereto. The s'Tvirig officer had not been 
able to effect personal service of the iiimmonscs, but 
bad affixed copies to the houses of the persons to be 
served. I he court, previous to issuing warrants, did 
not comply w'ith the provisions of S. 82, C. P. C., 
though it was apparently of Ofdnion that there l,ad 
been due service of the summonses. The officers 
charged with the execution of the warrants arrested 
ofjc of the witnciies, but they were attacked by N 
and others and the man they had arrested was 
rescued. N was convicted under Ss. 225-B and 353, 

I P.C. — Held, that even if S. 225-B was not applicable 
the conviction under S. 353 t>f the Code was perfectly 
justified. 1905 A. W.N. 66=27 A. 491. 


Held, that tbc conviction undej* S*. 225-8, and 35Q 
was not unlawful. A-I-R. 1932 Pat. 315=13 P, L T. 
502=11 Pat. 743=34 Cr.L.J. 269= 14a Ind. Cas. 160. 

— S. 225-B — Resistance— Illegal warrant — Warrant 
for noo-payment of fax ultra vires — Resistance not 
punishable. 


resistance or oostruciion to the 
apprehension of a person is made punishable only if the 
apprehension was ‘‘lawful,’* but where the imposition 
of the tax, for the non-payment of which the wdrranti 
are issued, is itself illegal and ultra virea, the resis- 
tance to their execution cannot be punishable. 107 
Ind. Ca*. 601 = 9 Lah. 424=9 A.I.Cr.R. 488=30 PX.R. 
660 = 29 Cr.L.J. 265=A,I.R. 1928 Lah. 332. 


S. 225-B— Resistance to lawful arrest. 

Positive evidence must be adduced to prove the 
resistance offered to the person producing a warrant of 
arrest. There must be an Overt Act of resistance or 
obstruction. 33 P.R. 1918 Cr.«=20 Cr.Lj. 64=48 Ind. 
Cas. 832. ^ ^ 


— — S« 225-8 — Resisting cbowkidar: — See Cr. P. C. 
S. 56. 10 C.W-N. 287=3 Cr.L.J. 201, 


— — S 225-8 — Resistance — Warrant of arrest 
signed by Sherjstadar of the Court— Resistance. 

Where a warrant for arrest was signed by a Sheris- 
tadar duly authorized to sign warrants, and the 
judgment-debtor resisted its execution;.— Held, that be 
bad committed an offence under S. 225-8. (1002) 6 
C.W.N. 845. 


Ss- 225-B, 353— Onus — Warrant-Resistance— 

Mss- description — Identity. 

In order to have a conviction for illegal disobedience 
of a warrant, it is for the prosecution to show that the 
accused is the person against whom the warrant was 
issued, or in other words, that he satisfied the descrip- 
tion of the person against whom it was issued and 
not on the accused to show that he was not tlie 
person. It is illegal to convict a person 
under Ss. 225-8 and 353 when the warrant attempted 
to be executed was addressed to the person with a 
wrong description to which the accused did not answer. 
(1901) 5 C.W.N. 413 = 28 C. 399. 


6. Revision. 

• — S. 225-B— R evision— Report by mnosiff 
Treated us complaint — Prosecution Irregular — 
Acquittal— No revision lies. 

The High Court will not interfere in revision with 
an order of acquittal, passed by Magistrate of com- 
petent jurisdiction, on a prosecution for an alleged 
offence under S. 225-B of the Penal Code, irregularly 
instituted on a report sent in by a Munsif wbicn was 
treated as a complaint. 86 Ind. Cas. 801=23 A.LJJ. 
189 = 26 Cr.L j. 865=47 All. 409= A-I.R. 1925 All. 318. 


7. Showing warrant. 


Ss. 225-8 and 353 — Resistance. 

Notice and warrant of arrest simultaneously issued 
by the Civil Court — Judgment-debtor refusing to accept 
notice and offering resistance when the warrant was 
sought to be executed: 


S. 225-B — Showing warrant — Warrant not 

shown when demanded — Arrest illegal. 

Any man who is bring arrested, has a right to ask 
the officer arresting him to show him what power he 
h^s to do 10. If the arrest is under a vyarfAnt. tl^e 
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man arrested is entitled to a^k that the warrant be ihown 
to him to see that he is being properly arrested and 
when the warrant is not shown to him and the arrest 
is made such an arrest will not be a legal arrest. 
81 Ind. Gas. 51 = 48 Mad. 442=19 M. L. W. 504=34 
M.L.T. 952=5 Cr.L.J. 563=A.I R. 1924 Mad. 555 = 
46 M.L.J. 447* 

S . 225>B — Showing warrant — Mere apprisal o£ 
the contents of a civil warrant ^noagh— Must 
show if desired. 

It is not necessary that a Bailiff executing a Civil 
warrant should in the first instance show the warrant. 
It is sufficient that he should apprise the person to be 
arrested of the contents of the warrant and show it 
if desired: 5 C.W.N. 842, Foil. P6 Ind. Cas. 1003 = 
25 C.W.N. 8 i 5=A.I.R. 19Q1 Cal. 79. 


8. Miscellaneous. 


—— S. 225«B — Complaint. 

In cases imdcr S. 225-B, the proper person to make 
the complaint is the officer from whom the escape or 
rescue, has been effected, but a complaint by another 
person aware of the facts is not a nullity. A Magistrate 
is competent to make a complaint as a common 
informer. A.I.R. 1933 Lah. 884=35 Cr.L.J. 86 = 34 
P.LR, 1020=146 Ind. Cas. 387. 


— ~S. 225‘B — Miscellaneous — Legality of warrant — 
Time extension by one not empowered — Endorse- 
ment by competent officer — Warrant is legal. 

The Nazir of the Court is incompetent to extend 
the time for the execution of a warrant, but where 
extension is endorsed by the same officer who has 
originally issued the warrant and the endorsement 
appears on the warrant itself the warrant is legal. 
93lnd.Ca*. 1049 = 43 C.L-J. 234 = 27 Cr.L.J. 553 = 
A.I-R. 1926 Cal. 605. 


S. 225*B — Miscellaneous — Illegal custody — 

Judgment-debtor in the custody ot a peon. 

A Civil Court is not empowered to leave a judgment- 
debtor in custody of a peon after giving hini time to 
pay up a decretal amount and such detention is not 
lawful custody within the meaning of tin* i’enal C^ode. 

86 Ind. Cas. 801=23 A.L.J. 189= 26 Cr.L. J. 865=47 
All, 409= A.I.R. 1925 All. 318. 


"■^S. 226 — Applicability — Prisoner under sentence 
^*^osport«tion — Escape of — If can be convicted 
Under S. 226. 


A prisoner who escapes from jail where he 
coafined before undergoinc a sentence ot transpor 
^on and is brought back cannot be convicted unt 
226 because hU escape is not a rcti 
irom transportarion within the meaning of that sectii 
4 M.H.C.R. 152, Foil. 4 Bur. L.T. 261=13 Cr.L 
54 — 13 Ind. Cas. 390. 


227 — Conditionally released prisoner. 

S. 227, it is for the Court to decide whcti 
a conditionally released prisone*- has violated the cc 
ttioni on which rcmiision was granted to him. Ur 
iK . found guilty under S. 227, it is not 1 

jail authorities to say that he has committed 

*933 Rang. 28=34 Cr.L.J. 447=* 

i*»a. t^as. 728. 


— S. 227^Nature of evidence required— What 
must be proved by documentary evidence — 
What by oral. 

In a case under S. 227 the conviclion of the accused> 
its date and llic sentence passed should be proved by 
documentary evidence. Further the facts that the 
accused person was granted a remiision of punishment 
and that the conditions on wbicl*^' the remission was 
granted must also be proved by documentary evidence. 
But the fact that (he accused is the person convicted, 
sentenced and granted remission and that he has 
committed a breach ot a condition of remission may 
be proved by oral evidence. The Magistrate should 
not overlook the requirements of documentary evidence 
and the accused should not be questioned at all until 
proper evidence is on the record. 120 Ind. Cas. 692 = 
7 Rang, 355=*929 Or. C. 446 = 31 Cr.L. J. *74 = 
A.I.R. 1929 Rang. 278. 


S. 227“SeDtence — Exceeding powers under 

Cr. Pro. Code — Illegal. 

There is nothing in either S. 227, Penal Code or 
Burmah Act to empower any Magistrate to pass a 
sentence in cxceis of that which he is empowered 
under the Criminal P.C., to pas.s. Thus if a Magis- 
trate sentences a person, conxicted under S. 227 of the 
Code, and under S. 2, Burma Act, for a period which 
is in excess of his power, the sentence is illegal. 
120 Ind. Cas. 693=7 Rang. 358=1929 Cr. C. 4G4 
= 3* Cr.L.J. i 75=A.I.R. 1929 Rang. 279. 

S. 228. 

Synopsis. 

I. Appeal to Privy Council 
2- Contempt 

3* 

4. Insulting remarks or interruption 

5. Judicial proceedings 

6. printed article. 



I. Appeal to Privy Council. 
S. 228 — Appeal to Privy Council. 


Interferences with the administration of justice in 
civil or criminal case or deprecating the authority of 
the Court in any way, are quasi criminal acts and 
orders ymnishing such acts are orders in criminal 
cares. Appeal to Privy Council — Leave to appeal should 
only be granted on the principle on which leave to 
appeal in criminal case is given. A.I.R. 1936 P C 
141-40 C.W.N. 801-- (1936) A.LJ. 671=38 P.L.R. 
54* = U936) M.W.N. 6i9--38 Born. L.R. 681 = 10^6 
A.W.R. 600 = 64 C.L.J. 36 = 71 M.L.J. 665=44 L;W. 
15= 162 Ind. Cas. 92 (P. C.) 


2. Contempt. 

— — S. 228— Contempt— Marrying the minor girl, 
withont Court's permission. 

Where a guardian was appointed to a minor girl it 
being well understood at the time of the appoinimuit 
that the oimor was not to be married without permis- 
sion of the Court and A gave away the minor girl in 
marriage while under the guardianship; 
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Held, that though A*s conduct was a disobedience 
of the Court's order, it did not amount to an offence 
under S. aaS, l.P.C, 

Held, also, that A’s conduct attracted the operation 
of the Contempt of Courts Act under which the High 
Court was empovv'ered to punish Contempt of Courts 
subordinate to it iq the same way as if the contempt 
had been of the High Court itself. A.I.R. 1933 Pat. 
142 = 12 Pat. i = 34Cr.L. J. 770=14 P.L.T. 605= 144 
Ind. Cas. 351. 

- — S. 228— Contempt — Marriage with a ward of 
Court without consent. 

The marriage of a ward of Court requires the con- 
sent of the Court ar>d a marriage, or connivance of 
marriage, with a ward of Court without such consent 
is, apart from any other consequences which might 
follow. Contempt of Court liable 10 be severely punish- 
ed: 42 Cal. 351, Foil. 108 Ind. Cas. €68=23 S.L.R, 
y5 = A.I.R. 1928 Sind i2g. 

S. 228 — Contempt — l^gal practitioner — Disci- 
plinary power Over — Subordinate Court'— Jurisdic- 
tion. 

(Per Fall Bench.) — No power to punish for con- 
Umpt of an inferior Court now exists independently of 
the Indian Penal Code and the Contempt of Courts 
Act and no disciplinary power over legal practitioners 
or power to punish for contempt outside the provi- 
sions of the Indian Penal Code is vcsie<l in the sub- 
ordinate Courts. 1930 A. L.J. 402 = A.I.R. 1930 .'Ml. 
225 (SB.) 

S. 228 — Contempt — Exercise of discretion — 

Technical, slight or trivial — Court may condone — 
Likely interference with justice— May not interfere 
unless fair trial is prejudiced. 

The Contempt of Court is not a matter of mere form 
of technicality but of substance, and the juriidiction to 
punish for Contempt has to be very carefully and 
cautiously exercised. It is well settled that when tlie 
offence is technical or of a slight or trivial nature the 
Court may condone it. Even if the observation on 
ihc subject-matter of a proce<-ding may be likely to 
interfere with the course ol justice and may techni- 
cally amount to contempt, the Court may not inter- 
fere, if it is not satisfied that such comments were 
calculated to prejudice the fair trial. 1930 A. L. J. 
G6'i=A I.R- *930 All. 483. 

S. 228 — Contempt — Apology — Tender of — Not 

a sufficient justification in a serious and grave 
case. 

The mere fact that an apology has l>een tendered 
by the accusc<i is not a sufiicient reason to secure for 
him impunity from punishment in a serious and grave 
contempt case. Rex v. Almon, (1765) Wilraot’s 
Opinions 2 ^ 3 . applied. 89 Ind. Cas. «33 = f> Lah. 
S’iB=»26 P L.K. 772-20 Or. L.J. i4o9=A.I.K 1926 
I . ah i(F . B .) 

^S. 228 — Contempt — What is — Reasonable 

argument or expostulation — Not contempt — 
Statements amoooting to — Undermining of antho- 
rity. 

If reasonable argument or expostulation is ofTered 
against any judicial act as contrary to law or the public 
g ood, no Court could or would treat tliat as contempt 


of Court, but it is a very grave and serious contempt 
to accuse a Judge of High Court of having decided a 
case not according to the dictates of justice but in 
order to please and curry favour with others and to 
say that the door of justice (clearly including the door 
of High Court) has been closed against a particular 
commimity. Any act done or svriting published, cal- 
culated to bring a Court or a Judge of the Court into 
contempt, or to lower its authority is a contempt of 
Court. Such contempt belongs to the category 
charaterised as ‘‘scandalising a Court or a judge.** 
R. V Gray, (1900) 2 Q.. B. 30 and In re Read 

Huggonson (1742) 2 Atk. 291, applied. 

The principle which is the root of and underlies the 
cases in which persons have been punished for attacks 
upon Courts and interferences with the due execution 
of their orders is not the purpose of protecting either 
the Court as a whole or the individual Judges of the 
Court from a repetition of them, but of protecting the 
public, and especially those \vho, cither voluntarily or 
by compulsion, arc subject to its jurisdiction, from the 
mischief tliey will incur if the authority of the Tribu- 
nal be undermined or impaired. Rex v. Davies (igo6) 

I, K. B. 32 Foil. 89 Ind. Cas. 833=6 Lab. 528=26 
P. L. R. 772=26 Cr. L. J. 1409=A.I.R. 1926 Lah. 

I (F.B.). 

. S. 228 — Contempt— WhaC is— Calling the Judge 
prejudiced Judge**— Intention an inference 
from words used. 

The accused, tried for rioting when asked to make 
a statement under S. 342, Cr. P. C. called the trial 
judge, ‘‘a prejudiced Judge.” When he was asked to 
withdraw the statement he refused to do so. The 
Judge then held a proceeding under S. 480, Cr.P.C. 
and the accused was convicted of an offence punish- 
able under S. 228 of the l.P.C. On appeal; 

Held, (Shah, J. dissenting) that, the accused was 
guilty of the offence charged, for his intention to offer 
an insult to the Judge was made out first by the words 
themselves, an<l, secondly, by the conduct of the 
accused. 

Per Macleod, G. J.— No system of justice can tole- 
rate unbridled licence on the part of a i>crson defen- 
ding himself or accept, as an excuse for an insult to a 
Judge that it was necessary for the conduct of the 
ilefencc or for tlic establishment of his innocence. 

Per Shah, J.— It is impossible to hold that in saying 
what the accused did say his intention was to offer an 
iubult to the Judge. His conduct is consistent with 
the view that his intention was to press a «fcncc 
which was adopted and .-ulhcred to without sufficient 
ihotJght and which w.as couched in improper language 
an<i not to offer an insult to the Judge. 

Per Pratt, J. — “The only question is whether the 
insult was intentional, and on this point it is clear 
that tliis intention is an inference attaching ^ tM 
words thcin.selves, and this inference is not rebutted 
by any excuse as to the motive with which the ac- 
cused used the words or the object that he thougn 
would be attained by so doing. 66 Ind. Cas. 821=24 
Bom.L.R. 386=46 Bom. 973 = 23 Cr. L.J. 325='A.1 .k. 
1922 Bom. 261. 

S. s28-Contempt — Whmt — Impertfnent . 

threat to wlcneaa. 

An accused person, who during the hearing of a 
case makes an impertinent threat tq a witness m tnc 
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box, commits an offence under S. 028. 74 Ind. CaS* 

260=24 Cr.L. J. 756=4 L.R.A.Cr. 8=45 All. 272 = 21 
A.L.J. 72=A.I.R. 1923 All. 193. 

S. 228 — Contempt — Time of taking action — 

Even after final judgment. 

The High Courts in India have jurisdiction to 
punish for contempt of Court where the contempt is 
made by scandalous attacks on its integrity and impar- 
tiality even though after the final Judgment has 
been delivered in a case. (Principles underlying the 
law of contempt of Court explained), to Cal. 109; 
2 Q. B. 36, Ref. 69 Ind. Cas. 8.^ =47 Bom. 76=24 
Bom, L. R. 928 = 23 Cr. L. J. 644=A. I. R. 1922 
Bom. 426. 

S. 228 — Contempt — Indirect answers — Liable 

under S. 179 not S. 228. 

Where a witness, though persistently asked by the 
Court to give certain information, persisted in giving 
an indirect answer; 


3. Ingredients. 

— — S. 228 — Ingredients — Offence under — Interrup* 
tion of Court’s work by shouting slogans. 

S. .228, I. P. Code, makes it quite clear that the 
insult or interruption must be intentional. It is 
not enough if the work of the Court was in fact 
interrupted. It must be shown that the accuted knew 
that the Court was at that time doing judicial work 
and that having this knowledge he intentionally 
shouted slogans in order to interrupt that work. 
I.L.R. (1948) 2 Cal. 50 = 52 G.W.N. 336. 

S. 228 — Ingredients of offence — Intention to 

insolt. 

The chief ingredient of the offence contemplated 
by Section 228 of the Indian Penal Code, is the inten- 
tion of the offender. The question is not whether a 
Judicial OfFiCfr felt in^ulted^ but whether an insult 
was actually offered and intended. 93 Ind. Cas. 6 q 8 = 
27 Cr. L. J. 474=A.I.R. 1925 Lah. 210. 


Held, that this amounted to a refusal to answer 
question and that an offence under S. 179, was com- 
mitted but not one under S. 228. 84 Ind. Cas. 706 = 
22 A.L.J. 1 100=26 Cr.L. J. 354=6 L.R.A.Cr. 14. 

S. 228 — Scuffle an Court verandah — Contempt. 

The accused had a scuffle with some other person 
in the verandah of a Court room and the Court 
Chaprasi intervened and .stopped it. No interruption 
was caused to (he Court and there wa.s no intention 
to insult the Court. Held, that the accused was n(»t 
guilty of an offence under S. 228, I.P.C. 20 Cr.L.J. 
777=53 Ind. Cas. 617 (All.). 


S. 228--Ingrcdients— Intentional interrnption. 

Where there were two accused and where, when 
the Magistrate was examining the first accused, he 
found that the two accused were exchanging remarks; 

Held, that for a conviction under Penal Code, 
S. 228, there should be an intentional interruption 
to ihc Court and the action of the accused in the 
^^lgistrate’s Court in the present case did not 
reasonably suggest such intention and would appear 
undoubtedly to have been adopted in good faith in 
their own interests: 10 C.W.N. 1062. Ref. 91 Ind 
Cas. 242 = 8 N.L.J. 190 = 27 Cr.L.J. 66 = 22 N.L.t- 
1 =A.LR. 1925 Nag. 403. 


“ ' S, 228 — Contempt of Court— Procedu*"©- 

A coarse expression used by a litigant but not 
addressed to, but heard by the Court, cannot be 
^eated as an intentional iimilt or an 
•oterruption of proceedings, under S, 228, I.P.C. 
Litigants arc bound to conduct ihemsclvt s in an 
orderly manner but loo inuth notice sliould not be 
taken of a sudden lapse during a nicuncnt of excite- 
ment into language which is fiji-tunaiely too common 
among the lower class of ruBiics and is not meant to 
be taken seriously. Where a litigant is detained 
and adopts a submissive altitude when brought before 
the Court later after the cxciteim-ni has worn off, 
a due admonition of a p«-tty fine at the most is 
sufficient for preservation of order. 23 P.W.R. (Cr.) 

• 9*2=13 Cr.L.J. 567=15 Ind. Cas. 983. 

$8,228, 500 — Cr. P. C., S. 476 — Contempt. 

A notice was issued by a iminsif calling upon the 
petitioner to show cause whv he* should not be 
criminally proiecutcd for contrmpf of court and d<-fama- 
t>on in respect of a petition in an execution matter, 
praying for time in order to enable th<* applicant to 
move the District Judge to transfer the case from the 
file of the said Munsif to some other court. Cause 
was shown and the petitioner wa« committed to the 
Lnimnal Court for charges under Ss. 228. 500. .Held, 
that the prosecution under S. 228 of I.P.C., cannot 
stand. The court in which an offence is committed 
that section should try the offender then 
and pass orders imder that section. (*907) 
^ C.L.J. 7,3^6 Cr. L.J. 405. 


S. 228— Ingredients— Intention of offender. 

The chief ingredient in the offence contemplated by 
S. 22R IS intention of the ofTendcr. Where his be- 
haviour may have been objectionable hut it could not 
be said that the petitioner pushed or detained the 
witness with the intention of insulting or causing any 
interruption to the Magistrate when he only (old hirn 
not to go as he had to cross-examine him; Held no 
offence was committed. Ci Ind. Cas. 76 = 2't Cr L I 
58a=A.I.R. 1923 Lah. 88. ^ 


S, 228 — Ingredients. 

In a case under S. 228 it is material to prove that 
the ac t complained of was done inteotionally AIR 
1922 Lah. 187. ■ 


— S, 228-Ingredients-Audible remark in Court 
— Interroption — Intention. 

An audibl^c remark which interrupted the procee- 
dings ,n a Court of justice is not enough to sustain a 
conviction under S. 228. The Court must further be 
satisfied that the accused intentionally ordered inter- 

“74 = 2 L.W. 686=16 Cr L I 

610 = 30 Ind. Cas. 434. 


S. 228 — Ingredients. 


A witness 
or Court is 
I.P.C. 


refusing to 
guilty of 


answer questions by 
the offence under 


counsel 
S 22ft 
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To constitxite an offence under S, 228 (i) there 
must be insult or interruption, the insult or 

iotcmiplion must be inteutionl and (3) the insult 
must have been offered or the interruption caused 
to a public servant sitting In any stage ©f a judicial 
proceeding. It is not necessary that the interruption 
must delay the proceedings of the Court for any 
length of time. The point for determination is not 
the duration of time but the nature of the Act of 
the accused. 14 P. R. 1918 Cr. =24 P.W.R. IQ18 Cr. 
= 19 Cr. L.J 676=90?. L.U. 19*8 = 46 Ind. Cas. 
36. 


S. 228— Ingredients— Offence under— Iniermp- 

tion — Evidence. 

\\Ticn a person miking a noise in Court is charged 
under S. 228 the record must show the stage of 
judicial proceeding interrupted and the evidence mu^ 
establish that such interruption was intentional as such 
vital irregularities arc not cured by S. 537 > Cr. Pro. 
Code. 15 Ci. L.J. 621 = 25 629- 

• S. 228 — Ingredient of offence. 

'Hic principal ingredient of an offence under S. 228 
is intcntion.il insult or interruption. Merely uttering 
words and not keeping silent can hardly by construed 
as intentional insult or interruption caused by ^ 
undefended prisoner <luring the course of a judicial 
proceeding against him, esperiany when there arc no 
materials on the record for a conclusion adverse to 
the accused. (1906) 10 C.W.N. 1062 = 4 C. L.J. 415. 


4. Insulting remarks or interruption. 

s. 228— Applicability— Insult to District Magis- 
trate at private interview — Offence. 

A private int«*rvicw with a District M.iglstrate is 
not a stage in a judicial procc-eding; auci offering 
in-sult to that officer at a private interview is not an 
oflcnrc under S. 22O, I.F.C.Iodc. A.I.K. * 9 l 8 i>ind 97 = 

49 Cr. L.J. 3^ / ■ 


S. 22O— Application for adjournment — Insul- 
ting remarks in. 

It tmist be a m-ittcr for consideration in each indi- 
vidual case iiow insulting the expressions used arc and 
whether there was any necc-viiy for the .ipphcant to 
make use of 'Uo^e expressions in the apj.hration which 
he was artii.-illy making to the Court. It»is a matter 
ol opinion whether a Court should <.r should not take 
noiue .)( gratuitously insulting rern.arks conl.uncd in an 
application for adj4>«irnment. In cases where the words 
used .and the absence of ne< rssity lor im luding insult- 
ing stiRcestions ill an application clearly suggest that 
tlu-rc was an intention to insult the Court, it is not 
wise for the Ckjuris to p;iss over such actions in silence, 
flnicntion to insult luld pre'cnt.J A.I.R. 1943 All. 97 
li 0942 ) A.L.J. 077 = 44 Cr. L.J 380=1942 A.W.R. 
H. C 398=1. L. K. (1943) ^'^8- 100=205 Ind. 

Ois. 246. 


___§ 228 InsuUiog remarks or interruption — 

Petition not properly worded. 

niough a petition for adjournment on the ground 
that accused intcndr<i to apply lor transfer of the 
proceedings to another Court is not happil« worded, 
no piesutiipiion tli.'U the intention of the petitioner was 
to oifer insult to Court can be dr.iwn. 38 All. 284= 


14 A. L. J. 247=17 Cr. L.J. 163=33 Ind. Cas. 

643- 

S. 228— Insulting remarks or interruption — 

Lawyer calling attention of Court to * peon’s rude 
conduct in preventing respectable person from enter- 
ing court-room. 

The mere act of addressing a Presiding Officer of 
Court during the pendency of a proceeding does not 
amount to a culpable interruption. ‘Tnterniption** as 
used in S. 228, contemplates something far more serious, 
far more obstructive than this. Hence, the act of a 
la\\’>cr in calling the attention of the Presiding Officer 
of the Court to the rude conduct of the court-peon in 
preventing a respectable person from entering a court- 
room does not constitute interruption within the mean- 
ing of S. 228. A.I.R. 1943 I.ah. 14=1. L.R. (* 943 ) 
Lah. 791=44 Cr.L. J. 181=44 RL.R. 511 = 204 Ind. 
Cas. 299. 

S. 228 — Insulting remarks or Interruption — 

Lawyer prosecuted under S. 228 refusing to apologise — 
Remarks that he would make it a test ease does no t 
transgress law. 

Where a lawyer is in the position of an accused per- 
son before the Magistrate in a ease imdcr S. 228, nei- 
ther the Magistrate nor any other person has any right 
to coerce liim into submission or to extort any obje^ 
guarantee out of him. If, therefore, on being hard 
pressed by his colleagues, he frankly asserted that he 
would not tender any apology on the ground that he 
liad committed no oficncc and that on the question of 
law invovlcd in the ease he would like to secure a 
pronouncement from the highest tribun^ by making it 
a test case, he would be prcfccily within bis right and 
would not transgress any law. A.I.R. i 943 Lah. 14 
= 44 P.L.R. 511=44 Cr. L.J. i8i = I.L.R. (1943I Lah. 
791=204 Ind. Cas. 299. 


S. 228 — Insulting remarks or interruption 

Vaycr for bail — Prayer refused not on merits but 
jcc.nusc lawyer pul unnecessary questions— La\\7cr is 
vithin his rights to resent remarks by Judge to that 
rfiecl. 

An accused cannot be pcnali7.ed for the fault of his 
awyer. Mis ease is to l>c judged on its own merits 
r in the matter of the rejection of bail, the Magistra c 
hrows txlium upon the lawyer by refusing 
or tlic ri lc-ise of the accusc<l on bail, for whom be 
vas appearing, on the ground that 

,ui unnecessary questions to the Prosecution wiln<»«, 
hns publirly atlrilniting the misfortune 
o incomrcicncc of his lawyer, the 
vithin his rights not only to resent the 
,y the Magi>tr..tc but also .0 resent 

,y him for refusing bail to the accused. TU® conduc 
)fthe Magistrate cannot be justihcd on 
)rinciplo. A.I.R. 1943 * 4“44 Ind 

>. L. J. i8i = LL.R. (1943) Lah. 791=^04 Ind. 

2iis. 299. 

S 228— Ineolting remark# or Intermptlon— 

Elude* remark not addressed to Court but over- 
beard by Court. 

If a remark is not addressed to a Comt. however 
rude or vulgar it may be, it cannot be 
subject of .an offence under S. 228, even 1 

happens to overhear it. A.I.R. *?^3 /,o4q^ ^La^. 

P.Lr. 51*“H Cr.L.J. i8i=LL.R- (* 943 ) 
791=204 Ind. Cas. 299. 
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— — S. 228— Insulting remarks^Statemcnt in 

application about Judge. 

A person was convicted under 8.228, for having 
made a statement as follows: “Probably as the rumour 
goes, with a view to avoid this big and stiff case 
for reasons best known to him, the applicants came 
to know that he {Mr. P. N, Agha) was i-cporied sick 
of high blood pressure four da)'s before the case 
actually* started*’; 

Held, that the Judge would have shown judicial 
balance by not taking notice of this pas*>agc in the 
application and by not taking proceedings under 
S. 228. A.I.R. 1937 All. 171=38 Cr.L-J. 416 {2) = 
1936 A.W.R. 967 = 167 Ind. Cas. 515. 

““S. 228 — Insult to Court by assessor by his 
dress. 

In order to bring a case within S. 228, I, P. C.^ 
and S. 480, Criminal P. C., it must be shown tha^ 
the assessor intentionally olfered an insult to the 
Court. 

Where an assessor who appeared in Court in a dress 
consisting of a patheran, a cap and a scarf, was 
hned for being improperly dressed: 

Held, that there being no rule as to the dress of 
assessors, and there being no $ugg«tion that this dress 
offended against any rule of public decency, or was 
intended to be insulting to the Court, the Judge had 
no jurisdiction to fine the assessor. A.I.R. 1933 Bom. 
478=35 Bom. L.R. 1025=35 Cr.L.J. 107 {2)=i46 
Ind. Cas. 55O (2^ 

— S. 228— Insulting remarks or interruption. 

Mere flat refusal to obey the direction of the M«sgis- 
traic without more, in the shape of offensive words or 
gesture, cannot be called an insult and in such a case 
tender of apology should be accepted. (1935) 
1935 M.W.N. 704. 


limited purpose of S. 228, I. P. C. A.I.R. 1940 
Cal. ai6=44 C.W.N. 530 = 1. L.R. (1940) 2 Cal. 14 
=41 Cr.L.J- 662=188 Ind. Cas. 686. 


S. 228 — Judicial proceedings — Charge — 

Prejudice to accused. 

Although the wording of the body of the charge 
may cover an offence under S. 228, still the accused 
might be prejudiced when no stress is laid on an 
essential element in charge under S. 228, namely, 
tbai the Court must be sitting in a judicial proceed- 
ing at the time when the insult is offered. A.I.R. 
1936 Nag. 275 = 38 Cr.L.J. 380 = !, L-R, (1937) Nag. 
245=167 Ind. Cas. 378. 


S* 228 — Judicial proceedings — Procedure — 

Duty of Court. 

In the case of protcedings for contempt of Court 
under S. 228, the record must i-how the nature and 
the stage of the judicial proceedings in which the 
Court interrupicd or insulted was silting and the 
nature of the interrupiion or insult, and omission to 
set forth the particulars as requited by S. 481, Cl. (2), 
Criminal P. C-, is not merely an irregularity which 
could be correned by the applicati‘>n of S. 537, but 
is fatal to the proceedings. A.l R. 1931 Nag. 193 = 
>4 N.L.J. 106 = 32 Cr.LJ. 1221 = 134 ind. Cas. 684. 


• S. 228 — Sub>Regis(rar — Proceedings before, 

if judicial. 

In the absence of a direction by the Local 
Government as regards the Sub-Registrar l>eing a 
Civil Court witliin the meaning of Ss. 480 and 482, 
Criniinai P. C., an offence under S. 228, Penal 
Code, if committed before a Sub-Registrar cannot be 
dealt with under Ss. 480 and 482, Criminal P. G. 2a 
C.W.N. 56=A.I.R. 1930 Cal. 366. 


— — S. 228— Insulting remarks. 

\yherc the Adhigari was sitting as a Court and the 
accused abused him, the offence committed is under 
S. 228, and not under S. 186 of the 1 . P, C. (loqA) 
1934 M.W.N. 398 . ^ ^ 


S. aa8 — Insole — Interruption — Pleader*8 

Conduct — Practice. 

Under S, 228, the insult or interruption in the 
Court should be intentional. Some latitude .should be 
allowed to a member of the Bar in insisting in the 
conduct of his case upon the question being taken 
down or his objections noted, where the court thinks 
the question inadmissible or the objections untenable. 
There ought to be a spirit of give and take between 
the Bench and the Bar in such matters and every 
little persistence on the part of the pleader should 
not be turned into an orcasion for a criminal trial 
unless the pleader’s conduct is so clearly vexatious 
as to load to the inference that his intention is to 
insult or interrupt the Court. {1904) 6 Bom. LR 

54 «- 


5. Judicial proceedings. 

S. 228 — Judicial proceedings. 

Proceedings before a Debt Settlement Board cannot 
be regarded as “judicial proceedings” except for the 


6. Printed article. 

S. 228— Printed article— Past life of accused 
—When amounts to contempt. 

t 

Matter published in a news paper relating to the 
past life of an accused or to Ids antecedent character 
particularly ii it suggests an offence similar to that 
wiih vhirli he is charged, is contempt of Court as it 
must teml to interfere with the fair trial of that 
charge. 1930 A.L. J. 665=A.I.R. 1930 All. 483. 


— S. 228 — Printed 
limit of — Test. 


article — PubUc criticism 


If the scope of the inquiry or defence is very wide 
It cannot be expected that, while Uie trial is going on 
public ctjticism on all the various subjects involved in 
the inquiry should be entirely withheld. General 
comnu.-ni on the se various matters or historical events 
so long as they do not directly refer to the part 
played by the accused, cannot be seriously objected to. 
Such criticism would not be a comment on i^ondintr 
proceedings at all nor would the iiublicaiions of such 
conunciii.s ordinarily lend to interfere with the course 
ofjUBticc. 'Ihe lest to be applied is whether tlxe 
publication is likely to prejudice mankind in favour of 
or agNun.st a party befoic the case is finally heard or 
whether it is likely to interfere with the due course o( 
justice. 1930 A.L. J. 665=A.I.R. 1930 All. 483. 
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S. aa8 — Printed article — Fending trial. 

The publication of comments on a case which is 
pending trial in a Court amoimu to a contempt of 
Court if the comments are such as are likely to 
prejudice the administration of justice in the Case. 
109 Ind. Cas. 675 = 6 Rang. 39=29 Cr.L.J. 595=10 
A.I.Cr.R. 266=A.I.R. 1928 Rang. 115, 

S. 228 — Printed article — Decided case. 

The publication of an ariicle in a newspaper refer* 
ring to a ca<e which has been decided may amount 
to and be treated as contempt. R. v. Gray, (igoo) 
2 Q. B. 36 and A.I-R- 1922 Bom, 426, Foil. 89 
Ind. Cas. 833 = 6 Lah, 528=26 P.L.R. 772=26 
Cr.L J. i 409=A.I.R. 1926 Lah, 1 (F.B.). 

— — S. 228 — Printed article — Pending trial — 
Reflection on character and impartiality of Magistrate 
—Contempt of lower Court if amounts to contempt 
of High Court, 

Comments in a publication reflecting on the 
character or impartiality of the Magistrate in the 
course of the criminal trial, tend to deprive the 
Court of the power of doing that which is the end for 
which it exists, i. e., to administer, justice duly and 
impartially, and constitute necessarily a contempt of 
the Magistrate’s Court. 

Per Macleod, C. J. — It is not that every contempt 
of an inferior Court is nccessaiily a contempt of High 
Court. It is a question which must be decided on the 
facts of each case. If the publication of the remarks 
in an article impedes the due administration of justice, 
it constitutes a contempt of High Court and it has 
jurisdiction and powers to deal with it as the King’s 
Bench Division in England has. 

Per Shah, J. — Tl»e High Court has no power to 
punish contempts of Criminal Court subordinate to it 
as the King's Bench has. 65 Ind. Cas. 753=46 Bom. 
592 = 24 Bora. L.R. 16=23 Cr.L. J. i77=A.I.R 1922 

Bom. 52. 

— — S. 228 — Printed article — Contempt of Court — 
Comment on pending cases— Effect on trial. 

Comments on cases pending or allegations against 
parties to them if published amount ordinarily to 
contempt on the part of the offender. But the inten- 
tion of tl»e offender should also be coiuidcrctl. 14 
Cr. Lj. 267=19 Ind. Cas. 539 fCal.) 

— S. 230 — Applicability— Coin used as ornament 
—Still Queen’s coin. 

A coin may still, w'nhin the meaning of S. 230, Ijc 
deemed to be a Queen’s coin even though it h.as 
ceased to be used as money, and the more fact that 
a coin >s being used an ornament by soldering a 
ring to it docs not transform it absolutely into a new 
article Uy leinoval of that ring the coin in a dcface<l 
form will rc-appear and may be capable of being 
accepted by ignorant villogeis. The rules in the 
Resource Manual themselves require that a person 
who wants to have the defaced coins exchanged must 
at his own cost rcntovc the solder ;md then tender 
the coins. The rules speak of a silver coin which has 
been defaced. It is obvious, therefore, that when 
these coins are leiidcrcti to a Bank they arc not ten- 
dered as ornaments or other articles into which coins 
have been transformed, but. are tendered as coins 
which have bcci» defaced, 93 Ind. Gas. » 54“27 


Cr.LJ. 426=48 All. 603=7 L.R.A.Cr. 59=24 A.L.J. 
842=A.I.R. 1926 All, 321. 

— — Ss. 230, 239, 420— Definition— “Coin*’— Utter- 
ing false coin — Cheating. 

WTierc the offence charged cooiisted of selling, or 
pawning as genuine, gold moburs of the reign of 
Sbabjahan, silver rupees of that reign which had been 
gilt or in some way covered over with gold, it was 
held that the offence would be that of (Seating and 
not that of uttering false coin. A gold mohur of the 
reign of Shahjahan cannot be deemed to be **coin** 
within the meaning of S. 230, as it is not used for the 
time being as money. 4 A.L.J. 43 = 1906 A.W.N, 
308=29 A. X41. 

— Ss. 230, 235, 243— Murshidabad rupees^ 

counterfeiting of. 

S. 230, was not intended to and does not ^ply to 
Murshidabad rupees. 1905 A.W.N. 184=2 A.L.J. 498 
= 28 A. 62. 

Sa. 230, 243 — Possession of counterfeit coin — 

**Qaeen*8 coin ’ — Murshidabad ropees. 

Held, that Murshidabad rupees which had been 
declared to be current coins by Regulation XXXV of 
1793, arc "Queen’s coin” within the meaning of 
S. 230, Penal Code, and consequently, tlic possession of 
counterfeit Murshidabad rupees with the knowledge 
that they are counterfeit is an offence falling under 
S. 243 of die code. (1903) A.W.N. 115. 

— Ss. 23I — Essentials of offence. 

In order to constitute the offence of counterfeiting 
coins under S. 231 it is not necessary that the intention 
of the accused should be the practice of deception. It 
is enough if tlic resemblance is such that a person 
might be deceived thereby in order to raise the presump- 
tion that the accused intended to practise deception, 
and the onus is on the accused to prove the contrary. 
1907 A.W,N. 289=4 A.L.J. 776=30 A. 93. 

Sfl. 232, 235 — Prosecution's duty to call 

persons present at search. 

The prosecution is in duty bound to call the persons 
prcM-iit at a search unless they were of opinion that 
those persons would misrepresent facts and would not 
stale what happened, even though they believed the 
witnesses h.id formed an opinion unfavourable to the 
prosecution story. (1904) 9 C.W.N. 438. 

— S. 232 — Removing rings from coins used ns 
ornaments and restoring the some to circulation 
Counterfeiting Queen’s coin. 

It is not an olfcncc under S. 232 to remove the rings 
from coins whicli Itavc been used to loim necklaces 
or other onuamcnis, and to work up the face of the 
coins where the ring has been, it not bcinr shown that 
any material part of the coin has at any time been 
removed. (lyoi) A.W.N. 116=23 A. 420. 

S. 232 — Sentence — Possessing implements and 

countcrfeiiiag— One transection — Sentences for 
both offences — Illegal. 

The accused were charged tm<ler Ss, 235 
Penal Code, with being in possession of implements and 
m.itcrials for counterfeiting King’s coins and with 
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actually counterfeiting King*s coins, and sentenced to the tin box, the conviction under S. 235 could not be 
various terms of imprisonment imdcr each section: upheld. A.I.R. 1935 Lah. 39. 


Held, that the possession of such implements and 
materials is part and parcel of the transaction of counter- 
feiting coin and therefore the sentences passed on the 
appellants under S. 235, Penal Code, were illegal. 14 
P.R. 1904 Gr. Foil. 71 Ind. Cas. 700=5 L.L.J. 272 = 
24 Gr.L.J. 236= A.I.R. 1924 Lah. 78. 

' S. 235 — Fact to b© proved to justify conviction 

under— Proof of ownership of building in which 
counterfeiting materials are found— Necessity. 

All that is required to convict a person of an offence 
tinder S. 235* I.P» Code is that he should be proved 
to have been in possession of materials for counterfeit- 
ing coins. It is not further necessary that he should 
be the owner of the building in which the material was 
found stored. 1950 A.L.J. 516 = 1950 A.W.R. 526= 
A.I.R. 1950 A. 732. 

S. 235— Offence under— Knowledge that tome 

one else is in possession of counterfeitine 
materials. 

Under S. 235, I.P. Code, it is the possession of any 
imtrumcnt or material for the purpose of counterfeiting 
that is made punishable, not the knowledge that some 
one else is in such possession. Where the accused was 
in poM^ion of th«c instruments, other persons who 
were living with him, (c.g.) his wife or his relations who 
have come on a short visit to his house, cannot be 
held ^ty of this offence, 1933 Pat. 272, applied. 51 
Cr.L.J. 7I7=A.I.R. 1950 Lah, 97, 


•S. 235— 


a to be proved 


^forc an offence can be made out under S. 225 it 
IS incumbent upon the prosecution to prove not '^o’nly 
the possession of the instrument or material but also 
10 prove that the possession was with the intention of 
using the same for the purpose of counterfeiting coin 
or with full knowledge and belief that it was intended 
to be used for that purpose. If the prosecution fails 
to prove the necessary intention, knowledge or belief, a 
person cannot ^ covicted under that section by a 
mere proof of i^ysical possession of an instrument or 
material. A.I.R. 1938 Mad, 393 = 1938 M.W.N. 89 = 

iL' r ■‘' o' ‘^"'=+7 L.W. .73«39 Cr.L j. 344= 
173 Ind. Cas. 394. 


S. 235 — Essentials to be proved -House 

belonging to accused raided— Box with counterfeiting 

r^tcriaU found— Another person with wife and 
children found also living in house — No evidence 
faxing knowMge on accused, of contents of box— 
Accused held not guilty under S 235 


A Police party raided a certain kotha bclongine to 

thcaccused Atinbox wasfoundinit and a number 
of articles which are used for the purpose of counterfeit- 
ing coins, were found in the tin box. One other person 
was also living m the kotha of the accused He was 
grown up man and had got a wife and two children 

I he kotha was accessible both to the accused as well as 
to that other person ; 


Held, that it could not be said with any degree « 
certainty that the kotha was in the possession of th 

Uic^bol K having been recovered fror 

u!id connect the accused with i 

there being no evidence whatsover to show tha 

the accused was in any way aware of the contents* < 


S. 235 — Essentials — Mere possession no offence 

— Intention to counterfeit necessary. 

Mere possession of instruments and materials capa- 
ble of counterfeiting coins is no offence. To constitute 
an offence under S. 235, possession of such instruments 
should be with the intention of counterfeiting coins and 
the intention must be proved to establish the charge. 

Where the dies found were incapable of striking a 
complete coin: 






ii cciiijiui uc inicrrca againi 

his intention was to manufacture coins. 84 Ind. Cas, 
247=5 Lah. 392=26 Cr.L.J. 247=A.I.R. 1925 Lah. 

22 . 


* S. 235— Husbaod and wife— Whose liability. 

Where in a case under S. 235, it is sought to make 
a wife liable along with her husband with whom she 
is living, it is necessary to prove that possession and 
control over the intruments and materials for counter- 
feiting were with her alone or with her also. The mere 
fact that the wife knew that certain implements and 
materials were in the possession of her husband and 
also the place where those implements and materials 
were to be found, docs not necessarily indicate that 
she herself was in subordinate possession or in any kind of 
possession of them. A.I.R. 1933 272 = 14 PLT 

256=35 Cr.L.J. 9=146 Ind. Cas. 474 (0. 


S. 235— Coanterfeiting coin — Knowledge 

Possession of iostraments. 

To sustain a conviction under the section not only 
possession of the instruments for counterfeiting coin is 
necessary, but also possession within the knowledge 
ol the accused IS necessary. 8 Bur LT 121 = 16 

Cr.L.J. 264 = 28 Ind. Cas. 152. ^ 


- — Ss. 235 and 243— Counterfeit coins— Posses. 
? j o?®* occupied by joint Hindu family— 

i^iability — Size of articles material. ^ 

It IS not essential for counterfeit coins that thev 
should exactly resemble genuine coins. It is sufficient 
that they are such as to cause deception and may be 

passed for genuine coins. 17 W.R. 364, Foil, 

It is also immaterial that they are not of silver but 
arc of some other inferior metal. Where the articles 
found are larp properties and placed in a conspicuous 
place to "'Inch the managing member may have ^access 
and over which he could exercise control and which 
could not be overlooked by him, the presumption that 
the managing member was in possession, may^ fairlv be 

Tret, n But where ^thc articled 

raTse? properly 

S njK 3nd moulds were 

found bur.cd m a verandah which was open, wi^r a 

r, wf »r i<. and a road to the west 

It was held probable that they were placed there hv 
«omc enemies of the accused and thc^ accusM t 
nothing about them. 4 Pat. L.j 525 = f ^0,^? h ^ 
220=20 Cr.LJ. 439=5, Ind. P.H.G.C. 


Sb. 235, 243— Counterfeiting Queen’s min 

^sseaBion of iastrumentB— PosgeSion of counter- 
feit coinB-Posgees.on-Voluntary poBsessfoT 

essential required by 
Ss. 235 and 243 IS that possession of the instruments 
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and coin should be established against the accused 
j>erion. To establish such possession it is not sufficient 
to sho\v that the object in question was in such a 
position that the accused if be had known it might 
have exercised power or control over it. There must 
further be evidence of some circumstance indicating 
that he intended to exercise such power or control or 
that he knew lliat he could do so at will. The posses- 
sion contemplated is not posscsgion which has never 
been volun'ary; and lor the purpose of bringing home 
to any person the voluntary poS3C^.^^on of any object, 
the mere proof of a fact of which he knows nothing 
would, he valueless. The sections also require in the 
accused person intention or knowledge as to the use 
to be made of the objects in possession, and these 
might be implied from the nature of the objects them- 
selves. But before that stage is reached, there must be 
some circumstance indicating such intention or know- 
ledge as is inseparable from the notion of conscious 
retention implied in the word “possession.” Such 
indication may arise Iroin the position ol the object in 
a place which is constantly u?< d b> the person accused, 
and which could not be overlooked by him, or irom the 
bulk of the object itself, or from any circumstance, 
such as the looking up of the object, which would point 
to voluntary and conscious possession. 

Per Aston, J : — If we introduce ‘^conscious” or 
“voluntary'’ before the word possession where that word 
is not so qualifieJ in a section of the Indian Penal 
Code we shall b'* U-gielating instead of administering 
tbr law wiili inconvenient consequences such a^ shifting 
the burden of proof indicated by Ss. 114 and 106 of 
ihr Indian Evidence .A-t and even altering the substan- 
tive Crimin.al L.1W. (1904) 6 Bom. L.R. 887. 

S. 235 — Sentence — Exemplary — Separate 

convictions for possession of parts — Illegal. 

The offence of counterfeiting coin is very serious and 
an exemplary sentence shfnild be given. But when a 
man is being convicted for being in possession of 
Instruments, or m.iterials for counterfeiting coin, it is 
hardly right to convict him separately for being in 
possession of various parts of such instruments or 
materials. 123 Ind, Gas. 325=1930 Gr. C. 19=31 
Cr. L. J. 327 = A.I.K. 19JO Lah. 31. 

— . -S. 235 — Sonteocc — PosscBsioa and counter- 
feiting — Separate sentences — Illegal. 

The accused were ch.trgcd under Ss. 235 and 232, 
P<'n.d C<nle with being in possession of iini)lemcnts and 
materi.als for counterfeiting Kii»g’s coins a»»<l with 
a<(ij.iKy counterfeiting King’s coins, and sentenced to 
various terms of imj>risoiimcnt umler each section: 

Held, th.u the possession of such implements and 
jnaUTi.ils ic i).iri an<l parcel of the irans;ictton of 
counterfeiting coin .iiid therefore the ieniences p.ikfed 
on the aiqxllani-s under S, 235, I’enal Code, 
wore illeg.d. >4 P.K. >904 Cr. Toll. 71 Ind. Ga«. 700 
-=^ I. I-.J. 272 — 24 Gi-L.J 230 = .\.I.K. 1924 tall. 78. 

— - S^. 239, 240 — Double Conviction and conse- 
cutive HcnteDCCf}. 

t^lp-iiccs tn.nle punbhiMe under Ss. 23«j atnl 240. 
I.P.C., are tcpir.ite and distinct oirmcc.s and S. 235, 
Criminal l*.C’- permits ol' d<iuble convit.lion and con- 
sc«uiivc sentences for f»ir«Mires under these sections, 
A.I.K. 1933 i'esli. 99=146 Ind. Gas. 7. 

— Sti. 240, 2 j3 

See Cr.P.G., -S. :.»j5. 8 G.VV.N. 7i7=»3i C. 1007. 


Ss. 240, 241 — Alteration of conviction from 

S. 240 to S. 241. 

A conviction under S. 240, I.P.C., 11 not sustainable 
in the absence of a finding that the accused bad the 
knowledge that the coins were counterfeit at the time 
the accused became possessed of them. Mere delivery 
of coins knowing that they were counterfeit it not 
enough. If, however, the facts fotmd fulfil the require- 
ments of S 241 the conviction can be altered from 
S. 240 to S. 241. A.I.R. 1936 Nag. 242 = 38 Cr.Lj. 174 
(iJ = I.L.R. (1937) Nag. 133= 166 Ind. Gas. 44, 

S. 240 — Applicability— Knowledge at to coun- 
terfeit coin — No evidence as to, when he became 
possessed — S. 241 applies. 

Where there was no evidence as to whether at the 
time he became possessed of the counterfeit coins the 
accused knew (hem to be counterfeit, held, that the 
accused could not be convicted for an offence under 
Ss. 243 or 240, l.P.C., and that the accused could only 
be convicted under S. 241 of the Penal Code. 124 Ind. 
Gas, 688=31 P.L.R. 235 = 3* Cr.L.J. 736. 

— — S 240 — Odus. 

Under S. 240. I. P C., the prosecution must establiih 
that at the time accused came to possess the counter- 
feit coins, be knew (hem to be sueh. (*37) i 937 
M.W.N. 876. 

Ss. 240, 241 — Sentence. 

Where the article seized from the accused’s house 
indicate that he had some knowledge of counterfeiting 
and he knciv (hat the coins were false and bis action in 
uttering them is of a deliberate nature the matter 
cannot be dealt with lenieotly. A.I.R. 1936 Nag. 942 
= 38 Cr.L j. 174 (*) = 1L R. (1937) Nag. 133 = 166 
Ind. Gas. 44. 

S. 241 — Offenco under — Essentials. 

If there it no evidence of the time and the manner 
of acquidlion, the accused may be convicted under 
S. 241, for all that is necessary to prove under this 
seciion is ihc delivery of counterfeit coins to others, 
knov^iog them to be such. (1937) 1937 M.W.N. 876. 

— — S. 243. 

Guilt under — Proof of kn'W' ledgc that coins coming 
iaio liis pjkicafcion were counterfeit— Is necessary. 
A.I.R. 1950 A. 732 = 1950 A.Lj. 516 = 1950 A.W.R. 
526. 

'■ - S. 2 13 — Ingredients — Coontcrfclt coins in 
possession of the accused or bis servants 
Possession meaning. 

In a case under S. 243 the jury must be told that 
they should dc«'idc whcihcr the counterfeit coins were 
in p>ssfMion of the accused or in poiieisiou 
clerk or servant on behalf of the accrued, and if 
decide that the coins were in possession of the accused 
they wouhl ilien have to riccitic whether he knew at 
the lime when he became so possrssed of them, that 
the coins were counterfeit; and if they decide that 
the coins were >n possession of the clerk or servant on 
behalf of the accused, whether, when Uic clerk or 
servant became possesred ol the counterfeit coins, the 
accused hirnsclf knew that they were counterfeit. 
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Per Moo 1 cer|e«, J. — 'Posiession’ in S. 243 ihould be 
read in ihe light of S. 277, I P.C. 

Per Choudhri, J., There is the idea of propritor- 
sbip present in *pos»ession* and intention to potscssion 
IS present in becoming possessed. 44 Cal. 477 = 24 
C.L.J. 400=21 C.W.N. 33=18 Cr.L.J. 385-38 Ind. 
Gas. 945 (F.Bj. 


feit coins came^ into his possession he knew that they 
were counterfeit need not necessarily be proved by 
positive evidence. The fact of knowledge c»n be in- 
ferred from his refusal to give explanation of its posses- 
sion and his conduct and circumstances of the case. 
A.I.R. 1943 Oudh 335=1943 O W.N. 113=1943 
A.W.R. 31=44 Cr.L.J. 542= 206 lad. Cas. 606. 


S. 243 — Accused living in house along with 

other persons — Facts to be proved. 

It is Certainly not intended that no person in 
possession of a house shall be convicted of being 
poti^stioo of stolen property or coimteifeit coin or any* 
thing of that kind if there happen to be other people 
living in the bouse and ifit cannot be positively esta'' 
blished that the person convicted had put the incrimi- 
nating articles in the place where they were found. It 
mu«t be shown in the first r lace thot the incriminating 
articles were found in a place in the possession of the 
person to be convicted. In the next place, it must be 
be shown either by direct evidence or by circumstan- 
tial eviricnee from which a reasonable inference can be 
drawn that the person to be convicted knew that these 
particular things were in the place where they were 
found. A.I.R. 1936 All. 650=1936 A L J. 508=37 
Cr.L.J. 551 = 1938 A.W.R. 456=162 Ind. Cai. 295. 

— — S. 243 — Essential to be proved — That accused’s 
poisetsion of counterfeit coins was fraudulent or with 
intent that fraud may be committed, held not proved. 

^ In the course of a search of the houre of the accused 
in connection with an offence under Ss. 457 and 380, 
counterfeit coin* were recovered from a cloth bundle 
kept inside a black wooden box under lock and key. 
The coins were examined and it was found that they 
were counterfeits, and in fact there was no denial as to 
The defence wa* that the coins at one time be- 
longed to the S estate and were sojd as a part of the 
estate s property. The purchase was ostensibly made by 
one M but the accused had a half-share in it. with the 
result that th** counterfeit coins fell in bis share. 
After the purchase it was not shown that any attempt 
had been made by the petitioner to pass on the coins 
to other persons as genuine; 

Held, that the im')ortant clement of the offence 
mat the accused was in possession of couterfeit coins 
‘ fradulently”, or with intent that fraud may be com- 
mitted, had not been proved and, th'refore, the 
charge **ndcr S. 243* had not been proved against 
him. A.I.R. 1936 Pat. 533 =i 7 P.lT. 648=3 B.R. 63 
— 37 Gr.L*J. 1 154-“ 185 Ind. Cas. 603. 


— — S. 243 — Presumption of guilt. 

Where eleven silver pieces of the size of a rupee 
along with thirty countcifcit rupees* all bearing ihe 
same year, were found concealed under bbuaa in a 
locked room, the key of which was in the posseesion of 
the accused ; 


Held, that under S. 1 14, Evidence Act, (he circum- 
stanc'^s created a presumption of guilt in the case of 
the accused that the accused was in possession of the 
coins fradulently or with intent to commit fraud. 


The High Court will refuse to interfere where the 
finding of the Appellate Court is neither perverse nor 
unreasonable. A.I.R. 1933 Oudh 85=9 0 .W.N. 1198 
= 34 Cr.L.J. 545i(2)=i43 Ind. Cas. 152. 


— — S. 243 — Onus of proof. 

The onus to prove that the accused knew **at the 
time when he became possessed of the coin that it was 
countcrfe't*» is on the prosecution. Section 106, Evi- 
dence A« t, do 'I not entitle the prosecution to throw the 
onus as i egards the time of knowledge on the accused 
without any qualification, but if the prosecution has 
succeeded in establising circumstances suggesting «hat 
(he accused knew at the time he became possessed of the 
coins that they were conterfeit, (hen and in that case 
alone it would be necessary for (he accused to lead 
evidence to show that it was not at the time that he be- 
came aware of their conterfeit character. A.I.R. 1041 
Pai. 2fi=7 B R. 432=21 P.L.T. 940=42 Cr. L. J. 30, 
= 192 Ind, Ca.<. 471, 


s. 243 — Counterfeicing^Queen’s cola — Pos- 

acsslon of msiromente^Possession of counterfeit 
coins— Posaesflion:-.. See S. 235. 6 Bom. L R. 887. 

— — S. 243^Know]edge that co>n %vaa counterfeit^ 
Proof. 


..wyv a pciluil tri.ocrcQ a laisc coin to another and 

«k<d for change which was refused on the ground that 

the com was false and he thereafter tendered it (o ano- 

I presumed that after the first 

refusal the accused knew the coin to be bad 4 Bur 
L.T. 9=12 Cr. L.J. 79=9 Ind. Cas. 449. ^ ' 


S. 243 — Proof of guilty knowledge— Esscn- 

tiallty of. 

Merc residence in the house cannot make person 
liable for the possession of th* counterfeit coins. Guilty 
knowledge must be proved. (1933)1933 M.W.N. 222. 


S. 243— Presumption of guilty knowledge. 

It is difficult to establish by positive evidence that 
man in whose possession counterfeit coin is found kne 
when it came into hii possession that it was countc 

fcit. This difficulty IS enhanced when the accused wl 

IS m a position to give an explanation refuses to gi\ 
one. In such a case, the guilty knowledge of the at 
cuied has to be inferred from the circun 

conduct of th 

at-Cused. The fact that at the lime wh'-n the <«urtfi 

12 — F. Y. D.— 


;S. 251— Dl^oisfaing weight— Coin solderered 

lo ring and used as as ornament— Cutting and clipping 
and making up deficient weight by soW— Offence 
und^i* » 

The rules in the Resource Manual themselves re- 
quire that a person who wants to have the defaced 
coins exchanged must at his own cost remove the 
solder and then tender the coins. The rules speak of 
a Sliver com which has been defaced It i« 

therefore, that when these coins are tendered to a Bank 
they arc not tendered as ornaments or other articles 
into whieh com. have been transformed, but are tender 
cd as coins whic h have been defaced. If therefore an 
accused person dips and cuts away a coin and makes uv 
the deficient weight by solder with the imemtnn J? 
.Ubtequently delivering it to a Bank, he woultl certainW 
be gutlty of r.atidulemly defacing a coin even iho"Ld t ott 
a 1 rev, out. cc, ast-.n the coin l.as In , n ,„.,l 
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ornament. 48 All. 603=7 L.R.A.Cr. 59=24 A. L.J. 
842 = A.I.R. 1926 All. 321. 

■ S. 263, part 2 — Essentials lo be proved. 

The |jr*t part of S. 263, makes it an ofTcncc to erase or 
remove from a stamp issued by Govrnimcnt for the 
purpose of rcvctmc any mark pul upon it for the putposc 
ol denoting that it has been used, if that erasing or 
removing is done fraudulently or with intent to cause 
loss to Government. Therefore, for an offence under the 
first part of the section it is necessary to prove fraud 
or an intent to cause loss lo Government. Undrr ihc 
second part of the section it is an off-nee to have in 
possession any stamp from which the mark put upon 
it ior the puipo»'e of denoting that it has l^en used 
has been erased or remov<*d, it these facts are known 
to the person having such a stamp in his possession. 
Thai is to say, it is sufHcient to prove that the person in 
whose pos.'tesdion the stamp was found knew that such 
amark had been erased or removed from it and it is not 
necessary- under this part of the section to prove that 
his possession w*as fraudulant or with intent lo cause 
loss to GoverTiment, There is no necessity xmder this 
part of the tvetion for the prosecution to prove that 
the erasure of the marks or impre\»ions had been done 
by the accused person or that he bad any connection 
with them. (iq'i6; 16s Ind. Gas 12=39 CAV.N. 542 
•■37 Cr. L J. 923* 

S, 263. 

Lrasinent ol endorsements 00 a stamp made by 
staij!p vendor and its posseskSon do not come within 
purview of second pan of S. 263. (1936) 164 Ind. Gas. 

t ?=39 C.W.N. 542 = 37 Cr L- J. 923. 

— — S- 265 — Essentials — lotention to defraud — 
Onus on prosecution. 

\Vhcre the accused was getting his grain measured 
with two kathai, which he borrowed lor the purpose 
from another person, who told him that the kaihas 
were passed by the Notified Area Committee and 
which were seized by the police, who found them to 
nreasurc five tolas more than the .slandered katha and 
proiccuicd the accused who was convicted under 
S. 265: 

Held, that the accused could not be convicted unless 
it was proved that he knew that the kathas were in- 
correct or tl at before he used them, he tampered with 
them. Unless ihij was esiattlished, fraudulem intention 
oti the part of the accused s>o as to convict him under 
S. 26*^, rould not be pre»umcd, one of the principal 
ingredieriu of the ofience being the use of false mea- 
sure with intent to defraud, iib Ind- Cas. 671=30 
ijr. L. J. 692=1929 Gr.G 263=13 A.I.Cr.R. iao= 
A.i.R. J929 Nag 239. 

S. 266— Evidence of knowledge and fraudulent 

Intention. 

lor pui[»ofe^ of esiahlishing offrnce under S. 2fi6, 
Penal Code, the only way in which knowledge and 
fraudulent ii.ir iiticn can be pr<.veci is by ih'’ po$setsi<>n 
fUK'l tl.e ol the f.Jjc weights concerned. A I.R. 
io.tr, MjcJ. 8=»57 L.W- 489 (|)*=(I944) 2 M.L J. 2-19 
==46 Cr. L-J- 246 = 2*7 Ind. Gas. 146 

. — — S 266-— Ingredients of offence. 

The prosecution has lo pn^ve tiiat tlie perron in 
possc'iion of .» f.ilse nvastire kne\. it to be false and 
was in possession intei:ding ihctt the 'ame may be 


fraudulently used. The mere fact that the capacity 
of the meast.rcs seized did not ronform to tue standard 
fixed by Government is not suflicieni. If a dealer 
has a measure in his shop which has been tested by 
Government and certified to be a proper measure, 
there is no reason to presume that he could have 
known that it W4S not a correct measure or that at the 
time when the stamp was put on this measure, it was 
nut up to the prescribed .standard. There is in law no 
duly ca»t on the shop-keeper to have the measures tested 
periodically. If the meaturrs are found to be short, 
there is no presumption that he was using them 
fraudulcr.tly. Such a presumption cannot arise unless 
there is evidence to shov that he was aware of (he 
fact that that the measures were smaller than the 
standard ones. A.I.R. 1943 Mad. 5C9=(i943) i M.L.J. 
486=44 Cr. L.J. 781 = 1943 M.W.N. 341 = 238 Ind. 
Cas. 406. 

S. 266 *— Agreement between purchaser and 
eellor that commodity sold sboold be measured 
by measure produced by purchaser. 

Where both purclias-r and seller are well aware of the 
actual measure being used, there can be no quertion 
of fraudulant intent. It it only when the seller pur- 
ports lo sell according to a certain standard and sells 
below that itandered, that he can be said to be guilty 
of fraud. 

Where, therefore, it has been agreed between the 
seller and the purchaser that a certain commodity 
should be mca»ured by a measure proiluccd by the pur- 
cha»er and purchaier las not represented in any way 
that the measure was the standard measure, the 
purchaser cannot be said lo have fraudulent intent 
and cannot be convicted under S. 266, Penal Code. 
A.I.R. »939 Born 455=4* Bom. L-R- 977 = 4 * Cr.Lj. 
172=185 Ind. Cas. 228. 

S. 366 — Offence under Bombay Weights and 

Measures Act, whether makes measure false 
within meaning of S. 266. 

The fact that an offence may have been coromiued 
under the Bombay VN’cights and Measures Act does not 
make the mcaturrs false within the meaniDg of S. 266, 
Penal Code. According to the ordinary use of language, 
if a nicasuie is described as faUe, that means that ** '• 
it rocthing other than what it purports to be. A.l-R* 
1939 Horn. 455=41 Bom. L-R. 977 ’^ 4 * Cr.L.J. 172 — 
1U.5 Ind. Cas. 228. 

— — S 266 — Fraudulent Intention — PurchasO# 
and seller both aware of measure. 

Praudleni mteni is esienlial for an offence undcf 
S. 2C6, I P C., and where both purchaser and seller are 
aware ol the actual mearure used there can 
queniijii of fraundulrnt intent. 40 All- 84= i5 ®97 

= 19 Cr L J 145 = 43 Ind. Cas 433. 

S. j 66- Using short weights— Inspection of 

standard weight — Joint (rial of several accu^rd 
Irregular. 

On irafortcdlion rcccivcdi the Suh- Inspector in charge 
of a l^ultce Staiion inspected ccitain barari and 
report the District Maghtratc ordered prosecution of 68 
pereotu on a charge of using short weights. All o 
them wer. tried together and the prosecution 
waf taken in one ca^c alone A f^plv on bcbali oi 

aM the accused then put in being a fctaument on 
solemn airiroiacion '^ifh reference to the list of 
found lo be wrong. Treating (hir as a confession la 
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accused were all convicted. Held»(i)that the Joint 
staiement wai not a confetsion, (2) that the method of 
joint trial adopted by the Magistrate was prejudicial 
to the accused and irregular and (3) that opportunity 
should have been given to each of the accus'^d to explain 
his case separately. 20 P. R. (Cr.) 1913=36 P.L.R. 1914 
= 15 C'.L.J. It = 22 Ind. Cas. 155. 

S. «68 — Public nuisance — Wbat constitutes — 

Clandestine prostitution carried on in house. 

If prostitution is carried on in a clandestine or bidden 
manner in a house, there can be no public nuisance 
although persons who come to know of the immoralities 
committed in the house may feel their moral sense, 
outraged. 54C.\V.N. 384=5* Cr.L.J. ia4i = A.I.R, 1950' 
Cal. 330. 

— — S. a68— Owners of shops constmeting plat- 
forms in front of them. 

Where the owners of the houses or shops occupied by 
the applicants have built certain platforms in from of 
them to enable the shop-kespert to sit on them for sell- 
ing their goods and the platforms cause any common 
inju^, danger or annoyance to the public or to the peo- 
ple in general, the persons who built the platforms arc 
guilty of the act which ex hypothesi amounts to a pub- 
lic nuisance. Those who have merely rented the shops 
and sit on tlie platforms, cannot be considered to be 
doing any act ammounting to a public nuisance. If the 
existence of the platform is a public nuisance, it will 
be so. whether any one sits on them or not. A-I.R. 1936 
All. 156=37 Cr.L..]. 269=1(1936) A. L.J. 200=1936 
A.W.R. 194=58 All. 694 »i6o Ind. Cas. 269. 

S. 268. 

A Muslim community or the Muslims of the neigh- 
bourhood are included in the word 'public* which is 
uicd in the expression “public nuisance. A. I. R. 1936 
Oudh 154=1935 O.W N. 899=157 Ind. Cas. 638. 

-S a68. 

Per Mukherjee, J.— The sort of annoyance that 
S. 268 aims at is not the kind of annoyance which the 
religious ideas of a class of people may suffer on account 
of an otherwise innocent act of another section of the 
public. 

So long as a person exercises his private rights in a 
proper way nobody has a right to object to the exercise 
of the right, iimply because it decs not suit the objector 
according to his own light and training and religious 
belief, that an act should be done in that way. A.l.R. 
1931 All. 674=^1931) A.L.J. 624=53 All. 836=137 
Ind. Cas. 587. 

-~“S. 268 — Wbat is nuinance — Slaaghteriog of 
cattle. 

Slaughtering of cattle in a village in a particular 
area surrounded by walls is not necessarily a public 
nuisance. ij 6 Ind. Cas. 705=30 Cr. L.J. 660=13 
A.I.Cr.R. 7 o = A. I. R. 1929 Lah. 252. 

— *S. 268— Spread of prickly pear. 

Allowing prickly pear to spread on to a road used 
by the public is a public nuisance within the definition 
of S. 268. 115 Ind. Cas. 242 = 30 Cr.L.J. 432=52 Mad. 
79=28 M.L.W. fi2i=i M.Cr.C. 3i7=A.I.R. 1928 Mad. 

235 = 55 M.L.J. 715. 


S. s68 — Right to prosecate — By pabllc ofScer 

as such. 

A public ofl icer’s right to prosecute as a member of 
the public, is not taken away because he did not pro- 
fess to complain as an ordinary person but as a public 
officer, (Wallace J.) 1J5 Ind. Cas. 242 = 30 Cr» L. J. 
432=52 Mad. 79=28 M.LW. 621 = 1 M.Cr.C. 347 = 
A.l.R. 1928 Mad. 1235=55 M.LJ. 715. 

— S. a68“— Injury to public. 

The injury which constitutes public nuisance must be 
to the people in general, and not to particular class of 
people: no Ind. Cas. 213 = 50 All. 871 = 26 A LJ 1283 
= ioA.ICr.R. 201 = 9 L.R.A.Cr. 118=29 Cr.L. T. 661 
= A.l.R. 1928 All. 627. 

— — S 268— Closing channel outlet ioandatxon of 
villages — Public nuisance. 

Where the water which used to be collected in the 
neighboufirig villages, and which used to pass through 
a natural channel by way of an opening in a bandb, 
had been stopped, resulting in the inundation of a 
large area in^ that locality covering lands of several 
villages and in the destruction of the entire crop sown 
in that area and also making it impossible to sown 
further crops thereon; 

Held, that the case was covered by S. 268 and the 
nuisance must be considered not to be « nuisance of a 
private chat acter but one which may legitimately be 
called a public nuisance 99 Ind. Cas. 939=4 O.W.N. 
75 = 28 Cr.L.J. 203 = 7 A.I.Cr.R. 440=A.I.R. 1927 
Oudh. 122. 


— -S. 268 — Encroachment. 

Encroachment however small, upon public street i* 
offence. 20 Mad. 433 and 14 Cal. 656, Foil. 86 Ind.Cas. 
1006 = 6 Lah. 203 = 26 Cr.L J. 942 = 26 P. L. R. 127 = 
A.l.R. 1925 Lah. 454. 

268— NulBaoce — Advantage to some, if 

reason for not removing the nuisance. 

A common nuisance cannot be excused on the 
ground that it is of some advantage to the poKon guilty 

of it. 34 All. 345 = 9 A LJ. 355= »3 Cr.L.J. 183= 13 
Ind. Cas. 999. 

S* 268, 290 — Public nuisance — Definition — 

Temporary obstruction of public thoroughfare —- 
Sec Police Act, S. 34. 1906 A.W.N. 317 = 4 A.LJ. ’44. 
— — Sa. 268 29o~Gamb]ing at places where 

Gambling Act not in force— Public nuisance. 

Gambling is not an offence such as is defined in 
S. 268, I P.C. (Public Nuisance). Certain persons were 
found to have gambled at a place where the Gambling 
Act was nt t in force and convicted under S. 290. 

Held, the conviction was bad. (1903) 7 C.W.N. 710 

S 269— Applicability — Omission to take 

sanitary precautions— Section does not apply. 

The accuKd failed to take proper lanitary precau- 
tions at hu brickfield and the result was an outbreak 

of cholera which cost many lives. There was no doubt 

a criminal omission m so far as certain conditions with 

regard to certain sanitary measures were entered in 

the brick making licence and were discarded bv the 
!ic<nsee; ' 



263 


PENAL COi>£ (XLV OF i860)— Ss. atfg, 27a, 273, 277 and 278. 264 


oflcace under Section 269, T.P.C. wa» 
proved. 81 [nd. C±t. 74 = 2 BurLJ. 11=25 Cr LJ. 586 
— A.I.R, 1923 Rang. 140, 


S. 269 lofecHoos disease — Sixia11*pox~ 
Disobedience to the order of Health Officer -Madras 
City Municipal Act, S, 366. 

Where the accus^ wa« directed by the Health 
OfTiccr of Nfadras City to remove hit scnall-pox stricken 
child to an isolation Hospital but the accused removed 
him to a separate and isolated house, Held, that the 
accused had not unlawfuHy or nei^ligenily done any act 
to sprrad any dangerous disease and he wai not euilty 
24 Cal. 491, Foil. 3«:M L.J. Bo = 26 M L.T. 386=10 
L.W. 627=20 Cr.L.J. 785 = 53 Ind. Cas. 089. 


^ Appropriation of a pablSc Choroghfare 
Sc©: 6 Bom.L.R. 358. ® 


S. 272^Essem''aUfor conviction nnder S. 27 a/ 

For a conviction under S.272,itiR essential tothow 

that an article of lood or drink has been adulterated, 
and tbat It was intended to sull such article or that it was 
Kmnvn that it w Juld be likely to be sold, as food or drink 

= « «« = 45 Cr.L.J. 9. 


S. 272— Mazing of plg»B fac In ghee. 

Muting of pig s fat with ghee and selling the mixture 
would b- noxious to the religious and social feelings of 
both Hindus and Mahomedans but such an act would 
not come within the meaning of the expression 
noxious as food’ which occurs in S. 272. The word 
noxioit. had u stood by itself, might have had a 
wider meaiung. 83 Ind. Cas. 1004*46 All. 94=21 

L.R.A.Cr. 20 = 2$ Cr.L.J. 22o = A. I. R. 

19^4 All. 214, 


Every shop-keeper has a right to exhibit his w2rci 
as he likes, but he must exercise that right so as not to 
annoy or cause nuisance to the public. 35 Bom. 368= 
13 Bom.L.R. 209^x2 Cr.L.J. 258» 10 Ind. Cas. 804. 

S. 273 — 'As food or drink*. 

What is punishable under S. 273, is the tale or 
offer or exposure for sale of noxious articles as food 
or drink, and not a mere sale as a matter of trade. 
Where, as a matter of trade, the owner of a grain pit 
told tbe conienis of the pit before it was opened at a 
certain sum per maund, whether the grain was good 
or bad, and on the pit being opened, it was found 
that a large proportion of the grain was tinfit for 
human consumption, it was held that the vendor 
could not be convicted under S. 273. (190.5) .3 

A. L.J. 840=1906 A.W.K. 23=28 A. 312. 

^S. 273. 

Before a person can be convicted under S. 973 it 
must be shown that tlie article which be has sold or 
exposed for sale was to his knowledge or belief, 
noxious as food or drink. 1904 A.W.N. 56=1 
A. L.J. 64 = 26 A. 387. 

S. 273 — ‘‘Noxious,” meaning of — Adultera- 
tion of ghee with other vegetable oil. 

The word "noxious" in S. 273, means batmful to 
health or unwholesome. In the absence ol evidence 
to show that the adulteration of ghee with vegetable 
oil was such as to render it noxious in the above 
sense, such adulteration cannot be held to constitute 
an offence under S. 273- 12 C.W.N. 608. 


S. 273 — Sale'of noxious food— Wheat— ’Admix- 
ture of extraneous aubstance. 


S. 273. 

Dtsiruction of foid under S. 287, Bihar and Oriisa 
T Act, is no bar to prosecution under S. 273, 

I.P^C. 1934 Pat. 113=36 Gr L.J. 496-151 Ind. Cas. 


S 273- 

When food unfit for consumption is exposed for sab 
the exposure constitutes an offence under S. 273. A.I.B 
*9il Pat. 113=36 Cf.LJ. 496= 154 Ind. Cas. 367. 


A person cannot be convicted of an offence under 
S. 273i for selling wheat containing a large admix- 
ture of extraneous matter, e. g., dirt, wood, matches 
charcoal, black seeds. (1904) 6 Bom. L.R. 590. 


— — S. 277— Spitting In a pnblic well, 

A place is public if people are allowed free access 
even without any legal right; hence spitting into a 
public well is an offence under S. 277 even though 
water in it is rendered unfit only to a slight degree. 
13 N L.R. 68= 18 Cr.I..J. 650 = 40 Ind. Gas. 298. 


S. 273 — Mixing milk and water. 

Milk is not rendered noxious by being mixed wilh 
water. The mixture of milk and water is often used 
as drink in the summer. So a person who exposes for 
sale milk adulicrated with water is not guilty of an 
offence under S. 273. 89 Ind. Cat. 961 =26 Cr. L. J. 
•4t'=*A.I.R. 1926 Lah. 49. 

— — S 273 — Knowledge — Must be proved. 

I’lirre is no warrant in law for the presumption 
that the accused knew or had rcaso.n to believe that an 
atiiilr; of lood would be unfit for coiisumplton and like 
other ingredients of the offencer this has to be proved. 
77 Ind. C.U. 1001 —25 Cr L.J, 537 = A. f. R. 1922 All. 
/ J* 

— -6. 273 Kig ii ;o exhibit for sale. 


Sti. 277, aoo — River — Fouling th© water— 

Nuisance. 

The fouling of the water of a river running in a 
continuous stream is not an offence under S. 277, but 
yet it may be an offence under S. 290, if the . evi- 
dence shows that the act was such as to cause common 
injur) or danger to the public. (1904) 6 Bom.L.R. 

S. 278— Scope — PoblJc, not I private oolsanca 

contemplatad. 

4 

Throwing of a human skull in a highly _ offensive 
coadition out of malice into a private dwelling bouse 
docs not warrant cons iclion under S. 278. The action 
b directed against a public and not a private nuisance. 
iiBind. Cas. 4U= to P.L.T. 87 = 30 Cr.L.J. 556— **- 
A ICr.R 441 i- A.I.R. lyay Pat. iij. 
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S. 27j. 

Synopsis, 

1. Enhanced sentence. 

2 . Essentials for conviction. 

3. Offencr falling under diffeient beads. 
*. Offence under special law, 

5. Rash anH negligent driving. 


S. a 76 ”~‘Not proved — No conviction under 
section. 

The finding of a Magiitraic that the accused wat 

rot guilty of an offence under h, 34 of the Tolice Act 

neccfiarily and logical!) means that the accused 

could not be convicted of ao offence under S. 270 of 

Code. 88 Ind. Cas. r = 23 A.L. J. 436= 

6 L.R.A.Cr, 143-26 Cr.LJ. I05*5 = A. I. R. 1925 All. 
44B. 


t. Enhanced sentence. 


4 ' Ofifence under special law. 


— — S. 279 — Injury —Vietim left unheeded — Addi- 
tional sentence. 

Every case of collision between a motor-car and 
pedestrian muit be judged on its merits. 

A person was fined Rs. 20 for injuring a woman 
carrying a load of grass, in a spacious street. by 
driving his car rashly and negligently. He left her 
lying m the street after ihe was so injured and went 

on his way. He was fined Rs . 20 by the trial Court 


Held, 

justified 

rigorous 

O.W.N. 

44 '. 


that the off. nee was a scilous one and 
an additional punishment of 3 months 
i^mprisrnmcnf. 104 Ind. Ca*. 010 = 4 

768—28 Cr.L.J. 894 — A. I. R. 1927 Oudh 


a* Essentials for conviction. 


S, 279 — Danger fo public. 


If there is no danger to the puHic, outside 
who are using the road no offence under S 

~%to Sind ^ J 


the car 

279 »« 

ir77 = 


3. Offence falling under different heads. 


Ss. 279, 338. 


\\hen offence falls under Iwo-hcadi of 
such as Ss. 279 and 328, only one sentence 

given. {1935) tQ35 MAV.N. 924 


I. P. C.. 

should be 


Ss. 279, 304-A, 338— Conviction. 

Whr re the arcisecl was rhargerl with laih and 
negl, gent driving of his motor car with the result that 
the car collided with a lorry and caused injuries to 
two persons one of whom died later: 


Held that in the absence of definite evidence to 
justify the conclus'on that he was driving in a rash 
and negligent manner, he could not be convicted 
under i>». 270, 338 and 3n4..A. 

It is not always necessarilv rath and negliaent to 

drive on the wrong side of th- road. A. I R? , J? 

O.W.N. 


S. 279 Separate convictions— Cooviction. 
under Ss 337 and 304.A, I. P. C -Separate con. 
viction under S. 279 — Sustaiaabllity. 

Held, that a conviction under S 270 I P r 
not separately stand if the accused is c nvicted und^^r" 
S. 337 and 304 of the Code. 19^9 M.W N 395 '^^ 


“79 


A « 


uuMvi i^Biner legaje 


The facts which have to be proved in both cases 
1. o., under S 279,. I. P. C. and Motor Vehicles Act! 
S. 5, arc substantially ibc same, and the offmee 
comes equally well under cither definition- and there 

•^*1? .u u® of Prd«dicc to the accused 

oi* , j*" convicuon u under the one or the other. 
OP ind Ca.. 99P=a3 A.L.J. ,90 = 26 Cr.L.J. 1^54= 
6 L.R.A.Cr. i50=A.I.R. 1925 AH. 798. 


5. Rash and negligent driving. 

•S. 279. 

Reckless racing between two tongas on public read 
-bub- Inspector of Police and head constables signall- 
ing and whistling them to stop~No heed paid bv 
tODgawallas — Tongawallas chased and arrested* 

Held, that persons driving the tongas had com- 
mitted off-nce under S. 279. A.I.R. ,944 j^ah. 163 = 

45 Cr.L.J. 699- 46 P.L.R 93 = 213 Ind. Cas. 208 
- — S. 279. 

Distinction between negligence and rashness pointed 

out. A.I.R. 1944 Lah. 163 = 46 P.L R. 93=45 Cr.L 1. 
699 = 213 iDri. Cas. 208. ^ 47'-'r.i. j. 


““~s. 279— Riding ! on pi|)icn 
bicycle in crowded street. 


of ordinary 


For a man to ndc pillicn on an ordinary bicycle in 
a crowde d s»ret t is a negligenl act which is likely to 
cause injury Idle oiher persons and vehicles there. 
It would be a negligent act to carry any second 
person (whatever bis age, build nr weight) on a 

liable to change his porinon^ or fall 
® public way where there is 

Vr [f-- '’’I" >7h=.940R.ng 

I..R. 127-41 Cr.L J. 693=188 Ind. Cas. 800. ^ 


279 


.Section 279 makes rafh driving or ridintr on a 

public road pumshahle, if such raih driving o? r"dine 

rndargers human life or is likelv to ra.,s? hujt or 
l.I.T. 403-40 Cr.L.J. 759 (2)= 183 Ind. Ca^ 224. 


Ss. 


* 79 > 279/114 


Pork Inspector’s car cha.sing car conia.-r^Sn.- -ii' • 
pork-Puik inspector instrucHng driver 'w"' 

under S 279 held was proper but s.-ntence of" hnmT 
^onmeat was not called L in die circuimtares- 
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Pork Inspector held c'^uld not be convicted under 
S$. 279-114. A.I.R. 1938 Rang. 97 = 39 Cr.L.J. 

535=*75 lnd. Cas. 133. 

— — S. 279. 

Tram-car being driven fast but not at exceistve 
sperd — Camel can being driven in same direction par- 
allel to tram-car — Camel suddenly swerving to wrong 
side and cart colliding with tram — Tram driver held 
not guilty under S. 279, A.I.R. >938 Sind 86 = 1 . L.R. 
(« 939 ) Kar. 13 = 39 Cr.L J. 515= >75 Cas- 27. 

— Ss. 279» 337— Right of occapants of vehicles 
to be protected. 

The words *any other person’ in S. 279, are very 
wide and do not distinctly limit to persons on a road, 
as distinct from the occupants of the particular 
vehicle which is being rashly or negligently driven. 
Thev are wide enough to include the occupants of the 
vehicle itself and the occupants of a motor>bus have 
as much right to be piotccted against rash or negli- 
gent dri\ung on the part of the driver of the bus as 
have other people on the road: 

Held, that where the driver had been convicted 
under S- 337* as he actually caused hurt to some of 
the occupants of the bus, it was not nccesiary that 
he should be convicted under S. 279 also, even if 
that section is applicable. A.I.R. >936 Oudh 148 = 
I93«i O.W.N. io2f*=36 Cr.L J* * 352 = 11 Luck. 431 
= 158 Ind. Cas. 305, 

S. 279 — Motor>0C, duties of. 

There is a duty on every user of the road to make 
a reasonable use of it for the purposes of paf«ing along 
it. and to allow others to do $0 alto. A person 

driving a motor car has a right to expect ih.-tl the 

I>ers()ns negligently loitcricg on the road would m.ike 
way for him, especially when he has seen ihat they 
were aware his approach. Even when »hey 

signalled to him to stop he is not bound 10 do so, 

whatevur the rules of courtesy may be. He ha* the 
right to assiiiiif d)at they wotihl gel out of the way 
when they saw him ignore titcir signal-s. 

Motorists arc not the only persons who owe a duly 
of care; others also have responsibility and must con- 
form to the ordinary usagci “f the road. A.I.R. 
1934 Nag. 0 j = 35 Cr.l.-S C«j6=3o N.L R. 317=148 
Ind. Cas. 54 1 . 

S. 279— Accu*ted taking care to avoid 

uccidenc — ('.omplaioani mostly responsible — 
Accused, if guilty. 

Tl-c apfx llatit was on the wrong side of the road. 
H'- <trovc his rar slowly and when he saw the com- 
p|.tiri.jnt’.s car come from die opposite direction he 
put his h.»nd up to give the signal that he was going 
»<j tur<». The L'unpUinaiit was driving his carat an 
excessive s|>eerd but ill spite of all this, the accident 
«>«cur-<d Ths. accident would tmt have occinrcd if 
the cornpl.iinant had not been driving his car .at an 
excessive speed : 

Held, that the accuicd was not guil'y of negligence. 
A I H. 1934 Kai.g. 194=36 Cr.L.J. 178=152 

Ind. Gas. 699. 

S. 279 — Negligence, when gross and culpable. 

Crifiiiii.il ijegligrree is ihr gross and culpable 
neglect or lailutc to c^crciic that reasonable and 


proper care lo guard against injury either to the 
public generally or to an individual in particular 
which having regard to all the circumstances out of 
wliich the charge has arisen, it %yas the imperative 
duly of (he accused person to have adopted. A I.R 
1934 Rang. 194=36 Cr.L J. 178 = 152 Ind. Gas. 699. 


S 279 — Rash and negligent manner — Forcinfr. 
way past a car in front. 

Where the accused saw another car approaching 
him on its proper side of the road and where he 
ought to have drawn in behind the water-cart pasting 
in the same direction as the accused and not have 
attempted to force his way past it in front of the 
on coming car; 

Held, that such conduct on (he part of the accused 
came wilbin the purvirw of S. 5 of the Motor 
Vehicles Act, and that the conviction was a proper 
one. 88 Ind. Cas. 908=23 A.L.J* 790 = 6 LiR.A.Gr, 
150=26 Cr.L J. I254=A.I.R. 1925 All. 798. 

S. 279 — Wrong side — Sharp corner— Entering 

into crowded thorough fare— Offence more 
serious than under Motor Vehicles Act. 

The accused was driving on a wrong side of the 
joad at a sharp corner entering into a thoroughfare 
of a considerable traffic with the result that he came 
into collusion with a motor bicycle, the side car of 
which was damaged. It was due to the presence of 
mind of the person who was nd'ng the motor bicycle • 
that no further damage occurred. 

Held, that an ofT-fnee under Section 279, Pen^ 
Code, was committed The offence of the accused, 
was more serious than that contemplated by 
Section 5 of Act VIII of 1914. That scciion refers 
to a person who is driving a car in a manner which 
would in ordinary circumstances be proper, but 
owing to the special condition of the road at the 
time he is riding on it, is improper. 8.4 Ind. Cas. 
253=7 A.I.Cr-R 503 = 26 Cr.L.J 253=>6 S.L.R. 
I47=A.I.R. 1921 Sind 97. 

Se. 279, 338 and 114 — Lorry driver per- 

mittlog mtaor boy sitting by bia aide to drive 
lorry — If liable for accident aa principal 
offender. 

Where a driver of a motor lorry permitted a 
minor boy who was sitting by hii side to drive the 
lorry and the latter unable to control the lorry 
while it was going at a high speed made an attempt 
to slop it by suddenly appiving the brakes but the 
lorry was overturned and and some passengers were 
injured : 

Held, that in the circumstances the lorry driver was 
liable as a principal offender under the provision 
of S 114, I. P. Code. In fact he was the person 
driving through the hand and instrumentality ol tnc 
boy to whom he liad consciously and kni^yingly 
given ihe steering wheel. Me wai, therefore, mnne 
liable to be punished for offences under Ss. 33“ 

279, I. 1 ’. Code 4 A.I.Cr.D. 534=52 P L-R* * 93 - 

S. 2?9 — Rash driving In motoif — fSeneral and 

special laws. 

See Bom.ty Motor V'chiclei Act. 8 pom. L.R. 4 >‘i"" 

3 Cr.L.J. 394. 
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S, a8o — Ru&ntg into a boat at anchor. 

Ruoaing of a lauch into a cargo boat at anchor is 
prima facie evidence of negligence lince ihe duty 
of ileam vesicls is to keep out of vessels at anchor. 4 
Bur. L.T. 140=12 Cr.LJ. 582SSI2 Ind. Cas. 846. 


■ ' S. 280 — Conviction under — Elements necessary* 

To support a conviction under S. 280 there must be 
prool ol rashnrss or ucgligence as the immediate cause, 
which endangers human life or is likely to cause hurt 
or injury to any other peron. In awaiding a sentence 
the question of coi tributory negligence, 11 any, should 
be taken into consideration, in mi ligation of the punish- 
ment. 15 C.W N. 835=14 C.L.J. 656=12 Cr.LJ. 
362 «=ii Ind. Cas, 130. 

S. 282 — Overloading of boats — Negligence of 

owner — Pjea of want of direct knowledge — If affects 
question of guilt. 

An Owner, who knowingly or negligently allows 
overloading of his bc'ats lo as to endanger life of 
persons failing therein is liable under S. 282 I.P. Cede. 
He cannot plead in defence that the lindal who was in 
actual charge of the boat w’as alone liable. (1948) 
A.L.J. 3C4» dibt. Even if direct knowledge of the 
owner of the overloading is not proved, his negligence 
in (hat he Hid not take due care and attention will 
make him liable. 1950 M.W.N, 37 = 4 A.I.Cr.D, 142 = 
A.I R 1950 Mad. 300=51 Cr.LJ. 72q=(»949) 2 

M.L.J. 773. 

S. 282— Overloading boat in the middle of 
moDsoon. 

Criminal negligence is giossand culpable neglect or 
failure to exercise that reasonable and proper care to 
guard against injuary either to the public in gen<'ral 
or to the individual in particular which having regard 
to the circumstances out of which the charge has 
arisen, it was the imperative duty of the accused person 
to have adopted. Thus, in the middle of the mon.oon 
the overloading of a boat would be dangerous and it 
would be culpable negligence on the part of the accused 
to leave the whole tiling in the hands of the I oatman, 
leaving the pasiengers to their fate. A.I.K. 1934 Cal 
490=38 C W.N. aco=6i Cal. 253=35 CrLj. 1373 = 
tfiJ led Cbs. 66o* 


— S. 283 — Cart-track lying in paCta land of 
accused closed bv them and right to do s® 
claimed. 

VVhere a cart-track lies in the patta land of the accus- 
ed who have put up a wall across it and claim a right to 
cioie it, thr prof’er courfe would be to proceed against 
them under S. 133, Criminal P.C. They cannot he 

convicted under S. 233. f-P.C. A.I.R. 1940 Mad 216 

,-.5oL.W. 593-«<)39 M W.N. 1259=41 Cr.Lj. 301 = 
186 Ind. Cas. O96. ^ ^J-39* 

S. 283— Intention. 

Sfciion 2R3 does not refer either to a public nuisance 
or to the mientton of the a^;cup^d. It is one of the 
sccttons in C hap. XIV of il.e Code, xvhich deals with 
offencs aflectinp the public health, safely, convenience 
decency and moral,. A public nuisance may 
undouVitedly be caused without any deliberate intention 
of causing it. and S. 283. and S. 290, do not refer to 
the mteniion of the accused person. The obstruction 
may be cau.ed by negligence. Where. therfore, the 
accused places a ebarpai on a public road and thereby 


obstructs the Sub- Inspector, he commits tl e offence 
under S. 283, I. P.C. A.I.R. 1935 All. 746=36 
Cr.L j. 8g3=it,33 A.L.J. 1057=1935 A.W.R. 814=159 
Ind. Cag. 39. 


— “S. 283 — Public way. wbat is — Pathway over 
private land —Customary right of way— How 
eaiablishcd. 

A pathway, which lies over a private land and which 
is used by the villagers, and perhaps by the inhabitants 
of seme of the villages, but with regard to which there 
is no testimony ol uni\frsal user tufficient to raise a 
presumption of dedication to the public, is not a public 
way within the meaning of . S. 283. To establish a 
customary right of way to (he same pathway the Court 
must be tati.'-fied ol the reasonableness and certainty of 
the user and (hat such user was not pcrmiifive nor 
exercised by stealth or force and that the right has 
been ex'^rcised for such lengtli of tiire as to suggest that 
by agreement of otheiwisc the usage lias bec< me the 
customary law or the particular locality. 33 C.W.N. 
9*5=A.I.R, 1930 Cal. 286. 


— S. 283— EBSentials for conviction — Obstruc- 
tion cauBtng danger or injury necessary for 
conviction. 

Proof of obstruction to the re ad so as to cause 
danger or injury to any perion using the road is 
necessary foi conviction. Therefore where one accused 
pleaded to be excused, admitting that he obstructed tbe 
road under mistake without admitting that danger or 
injury was caureri to any person, conviction cannot be 
had. 81 led. Cas. 195=25 Cr.Lj. 7o7 = A.I R. 1925 
Lah. 153. 

S. 283— Responsibllitv for obstruction— 
ObatruclioD by contractor — Owner not liable. 

\N here building materials arc supplied by a con- 
tractor who places them on the. public road, the pci ion 
for whom they are supplied cannot be ronviced unless 
he has sanctieiKd the act. 61 Ind. Cas. 52 = 19 A L. J. 
25=22 Cr.l .J 33 i = A. 1.R. 1921 All- 192. 

S. 983— Obstruction— Actual obstruction if 

necessary. 

Where a prabha left lying in a pblfc road could 
not fail to cause obstrt.cticn to a person who had 
occa.si(>n to pas* alor g the toad, Held, that though 
obstruction to any individual was not expressly proved, 
it was a matter ofiifCcssar> inference, 38 Mad. 305 = 
16 CrLJ. 5ro=39 InH. Cas. 832. 


— — S. 283- Obstruction to public way, 

Jn a case of doubt or d.fTiculty the private rejonable 
right oJ a house hojdrr to carry on bis busincis must 
yield to the pubPr rjgl i of urrr of the street. 35 bom 

368=13 Bom. I..R. 209=, 2 Cr.Lj. 258=10 Ind Cas*. 
804, 


283— Ob«, ruction, causing 

by eiectunof 1 ut encrojrhit g upon 

exposing goods for 
thereof— Lcsiec. rot liable. (1904) 8 


in a public way 

public il OT ' ugh 
sale, by hme 
C.W.N. 369. 


•S. 983— Obetrnctifig public 


navigaf iou. 


WQ 


or line of 


See 7 aW.N. 423. 
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— — S. 287 ~Applicability— s. 304 A distingiiUbed-^ 

Under S. 207, rash act not direcUy cause of 
death. 

Section 304*A only applies to such acts of the 
accus'*d a< are rath and negligent and arc directly the 
cauie of death of another perton. 

F took lease of a flour mill with M as partner who 
was 10 act at manager. R wa* empIo>cd to act as 
Miitri. A ibafi with a leather belting wa* installed in 
the mill but part of the belting protruded outside the 
building. Two girls playing, nearby were caught in 
the belting, one being killed and the other crippled* 

Held: that the offence by M and R was under S 287 
and not under S. 304-A. They had negligently omitted 
to take cate of the machinery as was sufficient to guard 
against probable danger to human life but they never 
intended to cause the injury. The girls had no right 
to go to the mill compound. 

But F who had not taken any active pari in the 
management of the mill could not be held liable even 

under S. 287. 3 * P-L-K. 853= 127 Ind. Gas. 153= 

A I.K. 1930 Lah. 453. 


S. 289. 

Tethering horse in narrow street where people cannot 
pan without going near its bind legs come* within 
S 289. A.I.R. 1940 Sind 172=41 Cr.L.J. 8i8 = I.L.R. 
(1940^ Kar. 445=190 Ind. Gas. 64. 

S. 289 — Letting loose domestic animals. 

If animals dangerous by nature are let at large, the 
pr'‘8umption is in favour of injuiy to human beings, 
but domestic animals like a dog arc uot presumed to be 
datigrrous; hence in order to convict the owner of a 
dog under this section he must be proved to have 
known that the dog had a tendency 10 bite human 
beii^s. hskcntial for a conviction under S. a8g, l.P.C- 
19 Cr.Lj. 1=42 Ind. Cas. 913 (All). 

Negligent management of animal. 

•'\llowing a vicious animal to be at large knowingly 
raises presumption that the persou lettidg it loose, 
knows that (fiere is prol^able danger to human life or 
limb. 18 Bom. L.R. 682=17 Cr l. J. 383=35 Ind. Gas. 
B15. 


S. 289 — Essentials necessary to prove. 

1 or a conviction under S. 289, it must be established 
in the affirmative that the animal in question was likrly 
cauic grievous hurt or danger to human life and 
tij it the accused knowingly or ricgligemly omitted to 
ial.r [>ropcr care of such animal. (1904) i A.L J. 605. 

— S. a 90 . 

Synopsis, 

1 Colb'ction of crowd 

2. Essentials f or conviclion, 

3 Joint owner 

4 Jurisdiction of Court 

s Occupier and Propiicter of preiaises- 
Liability 

6. Public nuisance. 


t, CollccdoB of cr^d. .. 

—— S. 290— Gollection of crowd — Sale of Sattn 

tickets — Cro%vd of Customers obstructing traffic 

No offence. 

Where it was alleged that a person was lelliog satta 
tickets at 8hop with the result that to or 15 custo* 
mers rollecied ouisidc and obstructed the traffic in the 
public street adjoining the shop: 

Held, that the facts did not constitute an offence 
under S. 590. The discmblinji of to or 15 cuitctners 
aDd the oburuciioD of tralRc could not be coniidered 
to be the direct or necessary coDtequence of the offer 
of satta tickiiforiale; 28 Ind. Cas. iio; A.I.R. 1928 
Mad. 1235 and 14 Mad. 364, Dist. 1929 Gr.C. 368 = 
A.I.R . 1929 Lah. 801. 

S. 390 — Peroon responsible for the crowd lo 

more guilty. 

If a crowd collects and obstructs the traffic to as (o 
cause a nuisance, the person who it directly responsi- 
ble for the crowd collecting is obviously not Jess, but 
more guilty than ihe other persons who form the 
crowd and (bis would be equally the cate whether he 
were inside or outside bis shop at the precise moment 
when the police app^red. 83 Ind. Cas. 695=22 
A.L.J. 662=5 L.R.A.Cr. 98 = 26 Cr.L.J. i35 = A. I.R. 
1924 AIL 560. 

2 - Essentials for conviction. 

“ — S. 390 — Annoyance to one person sufficient. 

It is necessary in order to esiabish a charge o 
committing a nuisance in a public place to the annoy- 
ance of roidenu or passengers in the locality, to prove 
that somebody was annoyed. Annoyance to one person 
it sufficient. If a public servant likely a municipal 
employee whose duty it is to look after the cleanliness of 
Ihe sirees seets anybody easing himself in a public place 
or street he is not unlikely to be annoyed. 77 Ind. Cas. 
188=21 A.L.J. 772 = 4 L.R.A.Cr. 218 = 25 Cr.L.J. 332 
= A.I.R. J924 All, 194. 

3. Joint owner, 

S. 290 — ^Joint owner. 

A Joint owner is resoponsiblc in law for nuisance * 
caused by his property. 1 15 Ind. Cas. 242=30 Cr.L.J. 
432 = 52 Mad. 79=28 M.LW. 621 = 1 M Cr'.C. 317° 
A.I.R. 1928 Mail. 1235=55 M.L.J. 715. 

4. Jnrledictlon of Coart. 

S. ago.- Act committed Outaldc British India— 

Annoyance to person within Briclsb India—' 
Jurisdiction of Court. 

The .nccused conducted a marriage procession with 
music and fireworks in French territory. He was chaiged 
in a British Indian Court under S. 290, l.P.C., on the 
ground that people residing in British territory in the 
vicinity of the place where the proceision was held were 
disturbed; 

Held, that as the offence was committed in French 
territory, the British Indian Court had no Jurisdiction 
to try the same even though the persons who were 
annoyed by the music and flrwotks lived in British 
lerriiory, Sertiuii 179, Cr iminal P.C., would not apply 
to a C4SC of this kind: 
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Held, further, tha( even if S. 179, Criminal P.C 
would apply to a cace of this kind, an offence like this 
could not be enquired into in Brush India without a 
certificate or sanction t f ihe Political Agent or the 
Local Govt, of the place where the offence was commit- 
ted, as required by S. 188, Criminal P.C. A.I.R. 103^ 
Mad. 189=1934 M.W.N. 1316=41 L.W. 82 = 36 

Cr.L.J. 4675=68 M.L.J. 211 = 154 Ind. Cai. 146. 

S. 2go — Criminal f Procedure Code. 6.133 — 
Order directing removal of nuisance—Injunction 
of Civil Court. 

When a Civil Court issues an injunction restraining A 
at whose instance an order underb. 133 of Cr.P. Code 
has been passed directing B to remove an alleged 

nuisance from interfering with nuisance B is not liable 

to be convicted imder S. 290 for the disobedience of its 
order, because the Criminal Court is bound by ihc order 
of the Civil Court. 34 P.W.R. (Cr.) 1917. 


not jusiiiy the inference that the sacribce was 
committed with the intention of annoying those Hindus. 
A.I.R. 1942 Pat. 471=44 Cr.L.J. 30 = 21 Pat. 315 = 24 
P.L.T. 16 = 203 Ing. Cas. 282. 


~“”Ss. 290* 268 — Public nuisance. 

W’here there is an accumulation of water on the 
fields of the owners of land on the other side of the 
river, as result of the riparian owners of land on one 
bank of the river throwing up an embankment on 
their Own land to protect their fields from floods, it 
cannot be said that the enjbankmcnt causes a common 
injury to the public in the vicinity. Consequently, an 
embankment of this kind eyen if it tends to cause 

mjury 10 some owners of property canot be described 

as public nuisance, ihc persons creeling such embank- 
raent cannot, therefore, be convicted under S. 290, 
Lr.C. A. I. R. 1940 Pat. 577=2t P. L. T. 514=42 
Cr.L.J. 72=6 C.L.T. 43=igi Ind. Cas. 82. 


5. Occupier & Proprietor of premi8eo-> I iabillCy. 
S. 290 — Public nuisance— OccDpier of premises 


and proprieior — Crimtnal liability. 

Speaking generally where the user of premises gives 

nsc to a nuisance the person liable under S. 290 is the 

occupier for the time being, whoever he may be A 

proprietor who is not in occupation ©f the premisses 

IS not liable, unless hii conduct amounts to an abet- 
*”*“* ®f a" offence under that section. The general 
rule for Criminal Law is that a matter is not 
criminally answerable for the acts of his servant. 46 
Gal. 515=22 C.W.N. 1062=22 C.L.J. 262=19 Cr.L.J. 
»i 5“47 Ind. Cas. 287. y 


6> Public Duisande. 


— S. 290 — Slaughter of cattle, when amounts to 
nuisance. 

If a person wifully slaughters cattle in a public street 
so that the groans and blood of the poor beasts are 
heard and seen by the passers-by, he would commit 
acts that Would necussatily cause nuisance to everyone 
of them, Hindu, European, Muhammadan or other 
who is not utterly devoid not merely of refinement, but 
also of all proper feeling and he undoubtedly woud be 
punishable under S. 290. In determining wheihr the 
slaughtermg of cattle amunts to public nuisance in 

each case it will be a question of fact whether ihe 
killing was done in such circumstances at to constilue a 
public nuisance; and in determining that qurstam of 
fact, in order to obtain a dear and unbiased view it 
11 advantageous to put out of one’s mmd all questions 
of the particular feelings and religious convictions of 
parlicular sects; to forget whether the parties arc Hindus 
or Muhammdans to ask oneself whether, had the killing 
beendeme. lor example, by a butcher in the course of 
hts profession, it would in fact constitute a common 
nuiiance: 


Held, on facts that the place of sacrifice of the cov 
by the Muhammadans could not be said to be in am 
sense a pubic one, it being a semi-private place bound- 
ed on ihrec sides by walls of buildings and a wal 

3 .Jfcct high on the fourth, and that though the case 

was a marginal one in view of the time and the situation 
01 the place in which the sacrifice was committed an 
offence under S. 290, could not be raid to have been 
commuted. The fact that seme of the Hindus did 
happen to see the sacrifice ol the cow did 


S. 290— Passing urine in public place in village- 

The mere act of passing urine in any public place 
would not amount to an offience puni-diable under S. 290, 

essential ingredient of the offence ^ is 
that the act must cause any common injury, danger or 
annoyance to the public or to the people in general who 
dwell or occupy property in the vicinity or must neces- 
sarily cause injury, obstruction, danger or annoyance 

to the persons who may have occasion to use any public 
right. ^ 

Where a respectable man of fifty-five years passed 
urine in grazing ground promboke under cover of a 
tamarind tree in a village to which the Towns 
Nuisances Act did not apply; 


Held, that such an act does not generally cause any 
annoyance to the villagers in general and the accused 
was not guilty of an offence under S. 290, I. P.C. 


Held, further, tliat the fact that 
in the full view of the IV.Iice Sub-I 
make it an offence. A.I.R. 1937 
M.W.N. 1151=44 L.W. 806 = 38 
Ind. Cas. 36. 


the act took place 
nspector could not 
Mad. 130=1036 
Cr. L. J. 120=166 


290 


Public nuisance may undoubtedly be caused without 
any deliberate intention of causing it and S. 283 and 
h.290 do not refer to the intention of the accused 
person A.I.R. 1935 All. 7.16 = 36 Cr.L.J. 893=, 03. 
A. L.J. 1057=1935 A.W.R. 814=156 Ind. Cas 30 


S. 290. 


The question whether letting of clear water on a 
public road is a public nuisance will d<-pcnd on variom 
matters such as the quantity, frequency, locality and 
feeling of public. 1932 M.W.N 111 ^ 


--S 290-Noise for keeping thieves aw«v— 
Nuifiance, Dot committed. ^ 

A chawkidar is pcrficlly within his right as a 
chauktdar o make no.sr so as to scare away tlticv.^ 
and had characters from the house of his masted 
even though l.y so doing he may hurt the suscemo 
bihttcs of the highstrung and nervous neighbour. Hi* 

r, >0 public nuisance. gC Ind 

Cas. 876 = 29 O.C. 302 = 3 O.VV.N. vaC = 27 Cr L | 
t02o = A.l.k. Oudh 414. ^ 
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8 990— -Pablic nulsaoce^PlacioK charpoy 

temporarily on road. 


No offence 
by placing a 
tcmpororily. 
Ind. Cas. 574. 


of causing public nuisance is committed 
charpoy on the road in the bazaar 
loA.L. J. 362=13 Cr. L.J. 830=17 


S. 990 — Public naisance. 

\Vhcre the manager of a bonc*mill permitted a 
large stock of bones to remain uncovered in tlie open 
for a long time so as to become rotten and to emit 
a smell noxious to people living in or passing by 
the vicinity: — Held, he t\as not doing an act which 
he was entitled to do in'earrying on his trade in a 
reasonable way and was tlicrcforc guilty of commit- 
ting a public nuisance. In order to constitute an 
offence under S. 290, it is not necessary that the 
alleged nuisance should emit smell injurious to health; 
it is sufficient if it be offensive to the senses. (1906) 
5 C.L.J. 40 = 34 C. 73. 


290 — Public nuisance, 

See S. 268, 7 C.WN. 710. 

— ~ — Ss. 290, 447 — Public nuisance — Criminal 
trespass — Public nuisance not charged. 

Where a man was charged with criminal trespass 
but found guilty of either trespass or public nuisanc, 
and the appellate court w'hilc acquitting him of 
criminal trespass held that S. 290. was wide enough 
to cover the offence: — Held, that the conviction 
was bad in that it proceeded on a charge the accused 
was not called on to meet. (1901) 5 C.W.N. 567. 


S 990 — Skinning animal — Public nuisance. 

The skintting of a dead animal is not, in itself, a 
public nuisance, ij Cr. L.J. 600=12 .A. L.J. 349=25 
Ind. Cas. 352. 

— . — S. 290 — Water diverted into a pcrson*s land — 
Obstruction to public path'-^Owncr of land not 
liable. 

Conviction of tl>c accused under S, 290 where some 
persons diverted the water of a stream into his land, 
with the result that a path was obstructed, is wrong 
an<i should be s‘-t aside. 10 Cr. L.J. 10 = 2 Ind. Cas. 
42.4 (Mad.). 

S. ago. 

See S. 977 

6 Ikim. L. R. 52. Supra. 

— — S 990. — See Police Act, S. 34, Cl. 4. 4 A. L.J. 

44= A.W N. 317. 

S 991 — Proceeding for offence uoder^AcquIt* 

tat — Fresh proceeding for offence under S. 186, 
l.P. Code. — Need for sanction. 

Wlirrr a person hai been proceeded under S. 291, 
Prtial Code, for rtaRrani disobedience of an order of the 
Cotirt to discotiiinur a nuisance an<l acquitted before 
anvthing can be done against sudi person under S. 1O8, 
iviial Co<lc, a (omplaint is necessary under S 195, Cr. 
P. Cc.<lc and S. 403 is no bar to njrli procccrlings. 
iri^o Cr. (J t23i A.I.R. 1030 l.ali. 120 In<l 

Cas. 224 


— — S. 202 — Obscenity — ^Test — Books on sexual 
life— If obscene* 

The lest of obscenity is this, whether, the tendency 
of the matter charged as obscenity ii to deprave and 
^rrupt those whose minds are open to such immoral 
influences and into whose hands the publication in 
question may fall. 

Books intended to give advice to married people, 
and particularly husbands, on how to' regulate the 
sexuaJ side of their lives to the best advantage, that 
is to say, with a view to promoting their he^th and 
mutual happiness, scn.c a useful purpose when properly 
written, and they arc published oft a large scale and 
widely circulated in all civilised countries 
including Britain and the United States of America. 
If such books arc effectively to fulfil their intended 
purpose it is obvious that they must be written in 
fairly plain language in order to be understood. It 
cannot be said that the publication of such books 
should be barred altogether because of the danger, 
against which it is undoubtedly every difficult to 
provide effective safeguardi, that they may fall into 
the wrong hands. 48 Cr.L.J. gio=A.I.R. 1947 Lah. 383. 


S. 992 — PicCare of node woman* 

A picture of a woman in the nude is not per 
obscene, when there is nothing in it which would shock 
or offend the taste of any ordinary or dccent*niindcd 
person. Unless the picrurcs of nude females are an 
incentive to sensuality and excite impure thoughts in 
the minds of ordinary persons of normal temperament 
who may happen to took at them, they canont be 
regarded as obscene within the meaning of S. 292. For 
the purpose of deciding whether a picture is obscene or 
not one has to consider to a great extent the surround- 
ing circumstances, the pose, jhe picture, the suggestive 
element in the picture, the person into whose^ hands 
it is likely to fall, etc., No hard and fast rule can 
therefore, be laid down for the determination of the 
matter. A.I.R. 1940 Cal. 990 = 71 C.L.J. 257=44 
C.W.N. 479=41 Cr.L.J. 617 = 1. L.R. (>940) > Cal. 
581 = 188 Ind. Cas. 526. 

S. 29a— Pablicatloo — ^Te»t of obscenity. 

In a prosecution under S. 292, the test of obscenity is 
whether the teadency of the matter charged as obscene 
is to deprave and corrupt those whose minds arc 
open to such immoral influences and into whose 
hands a publication of that sort may fall. Tl’* 
not whether it will exert a harmful influence on men 
of wide culture, but how it affects young pcsaplc of 
either sex whose minds arc impressionable. 

Tltc motive of the publishers in publishing the book 
does not prevent the book from being obscene if the 
descriptions arc obscene. The motive may be taken into 
account as regards the question of sentence; but 
whether it is obscene or not depenOS on the material 
itself and not upon the reasons for its publication. 
Where a man publiihes a work manifestly obscene be 
must be taken te have intended the inevitable conse- 
quences. 

Although in a prosecution under S. 292, it is better 
and advisable to indicate in the cliargc_ how aod m 
what particulars the book is obscene, yet if the accused 
is not prejudiced in his defence and the prokcrution 
maintains that the whole book is obscene, mere failure 
of the prosecution to mention particular passages '*00 
reason f*»r inirrferring in revision. A.I.R. *93® Ua|. 
63,«3f; C.WN. 985=56 GLJ. 193=60 C. aot = 33 

Cr.Lj 771=139 Ind. Cas.4bi, 
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— S. 292 — W'hac constitutes offence — Advetlise* 
ment of photos conialnxng word ‘‘agan’* not 
ncocssarUy obscene. 

An advertisement ofKok S^astra contained words, 
“coloured pictures (photos) of 84 postures (asan) of 
men and women with interesting descriptions of these.** 
The advertisement did not contain any posture offen- 
sive to senses nor did it sug&cst any indecent, obscene 
or immoral ideas. 

Held, that there was nothing obscene in the word 
“asan * and it did not necessarily mean the posture 
formed at co-babitaiion the advertisement did not 
come within the purview of S. 292. no Ind. Cas. 805 

= 10 A.I.Cr.R. 463=29 Cr.Lj. 773 = A. 1 .R* 1928 
Pat. 649. 

— S. 292 — Religious books—Extracts. 

A passage in a religious bo«'k may become obscene 
if it finds a place in a journel intended for the 
public. 

Where the consequences of a publication are likely 
to introduce in the minds of readers impure thoughts 
and to insinuate revolting ideas not present in their 
minds before, the publication is an offence under 

5. 292. I.P.C. 10 Cr.L J. 505=5 P.R. Cr. I9i7»=39 
Ind. Cas 473. 


—'S. 292— Descriptions exciting sensuality ought 
to be avoided in public print. * 

There should be no printing of descriptions exciting 
Sensuality but descriptions of diseases with appropriate 
remedies therefor int'*nded only for doctors and 
patients are not criminal. 18 Cr.L T. 126=7 P.W R. 
i 9>7 Cr. = 25 P.R. 1917 Cr. = 37 Ind. Cas. 478. 


S. 292 — Obscene publication— Literany emi- 
nence, no justification — Test obscenity— Reli- 
gious book. 

The literary eminence of the author of the book 
containing obscene matter docs not justify the offence 
under the above section. Where there is a tendency 
to deprav** and corrupt the minds of the readers open 
to Such influences, is the criterion to be applied in 
determining the question as to whether a partirular 
maMcr published is obscene or not. 20 U. 193. 32 C. 
247, Foil. The publisher of an obscene matter is taken 
to have intended the natural contequences of the 
publication. Beyond this the que.stton ol intent is not 
csscnilal to an offen'-e tmder the section. A publication 
describing illicit love for another man’s wife, and 
selling at a loAT price whith places it wiihm the 
reach all leaves no doubt about its obscene nature 
in law in spite of the publisher’s intention being only 
to publish cla.<5sical works. 5 L.W. 237= 18 Cr.L I. iqo 
=■22 M.L.T. 169=37 Ind. Cas- 521. 


Ss. 292 and 153 — Virylt^nt attack on the 

head priest of Dawood Bobras. 

Theic were acute differences amoong the members 
of the Dawoodi Bohra community as to the exact posi- 
tion of their head priest. The head prie.st pronouncfd 
a kind of social and religious excf'mmunicatione. 
Otter events subsequent to this rendered the ft-elings 
between these parties very accute. The accused who 
belonged to the minority publi*hcd two pamphlets 
the first of which was published in Bamzan and the 
^cond ua? an elegv on a person who died about the 
Ramzan momli. In the first pamphlet there was 


provoking language in which :hcic were vulgar abuses 
and rediculfd tlie head priest and his followers. The 
second extolled the merits of the deceased and con- 
tained approbrious epithets lo the head priest and his 
followers who created difficulties in the burial of the 
deceased. These pamphlets were distributed broadcast 
among the followers of the head priest. Held, Per 
Shah J. that an effmee under S. 292, was not com- 
mitted by the publication of the first pamphlet since 
applying the test whether the tendency of the matter 
charged as obscene was to deprave and corrupt those 
whose minds are open to immoral influences it could 
not be said that the pamphlet was obscene. 

Per Hayward, J.— Tlie pamphlet offended against 
S. 292 as it presented to the mind or view something 
which delicacy, purity and decency forbade to be 
expressed. Corruption and deprivity of mind are en- 
courged by the employment ol fil'hy language tending 
to debase the high purpose of sexual relations even 
when it is used primarily to arose religious passiom 
at least retort and repetition of filthy languages will 
necessarily lower the standards of morality. 
Bom.L.R. 196=62 Ind. Cas. 401. 


S. 292*— Obscene book — Test. 

The te«t of obscenity is whether the language com- 
plained of would corrupt those whose minds are open 
to immoral influences. The form of expresbion and 
not the actual meaning is important. Distinction 
should be drawn between obscenity and frankness of 

expression. isBom. LR. 3'‘7=r4 Cr.L.J. 248=10 
Ind. Cas. 504. 


S. 292— Religions books — Extract of passages 

— Test of obscenity. 

A religious publication is not obsene within S. 292 
as its tendency is not to deprave moral but if extracts 
from it contain ohjectionabJe matter .Tud have a tend- 
ency in deprave creonupt minds which are open to 
immoral influences ihtn the fact that they formed part 
of a religious publication is no ground for publishing 

The test to detcimtne whether a publication if 
ol scene or not i« to see if the tendency of the matter 
charged as obreene if to deprave and corrupt the minds 
of the people reading it and if a book has this effect 
the sale of it is a criminal offence tliough the author 
has an ulterior object which is innocent and laudable. 

^ Cal. 377=15 C.LJ. 151 = 13 Cr.L.J. 177 = 13 Ind 
Cas. C93. ' ^ 


finttion — iDtentioQ, 

The test of obscenity, with reference ts a charge of 
diitributing obfcrnr hicraturc is whether the tendenev 
of the matter is to deprave .and corrupt those whose 
mmds are open to such immoral influences and into 
whose h^nds a publication 'J tlflg kind may fall If 
a publication is detrimental to public morals and 
calcu aird to produce a pernicious cff<c» in depriving 
and debauching the miivts of the persons into ^whoi 
hands 11 may come. ,i u ill be an ob.^cene publica-ion 
which it IS the intention of the law to suppress. The 
question whether a publication is or is noVobscene is a 
question cf fact. If a publication is in fact obscene it 
» no to a charge of .elling or distributi, g ’the 

same that the intenfion of the person so charged was 
inuoc-ni ' lyojl A.W..\. 203 =:-2b A ico 
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— S. a92~ObftCenity, test of. 

The test of obscenity U \%hciher the tendency of the 
matter is to deprive and cornjpi the minds of those 
who arc open to immoral iDHuences and into whose 
hand* publication may fall. L R. 3 QB. 360, Foil. 3 A. 
837; 20 B. 193 ref. to. (1904) 32 C, 247=2 Cr.LJ. 
201. 

S. 294 — Sentence. 

A sentence of three months for an offence under 
S. 294 is unduly «€vere. 2 Bur. L J. gS^A.I.R. 1923 
Rang. 253. 

S 294-A Synopsis. 

1. Not authorised — Meaning of, 

2 Chit fund 

3 Drawing — Meaning of 

♦. Goods — Meaning of 

5. Keeping lottery office 

6. Lottery — Meaning of 

7. Publication of proposal to ray 

8. Scope 

9 Miscellaneous. 

*• ‘Not natborised* — Meaning of. 

S. 294«A — ‘Not authorised’ — Meaning of — 

Burden of proof of authorisation — Evidence Act, 
S> 105 — ‘Keeping* — Meaning. 

The words ‘not authorised’ in S. 2Q4*A mean no 
more and no less than 'unless autboriseef or not having 
been authorised or without authority* and are in the 
nature of an exception or proviso to S. 405 of the 
Evidence Act so that the burden of proof of authort> 
sation lies on the accused. 1 K.B.D. 540, Dist. 

The mere act of takiug income-tax from a club on 
the profits of lotteries does not constitute authorisation 
by Gov«.Tfjin»*ni under S. a94-A. The membera of die 
Comfuiitec of a club who exc’cisc full control over 
club matters inclusive of prcinisei, ‘keep’ the permises 
of the club within S. 294*A. 

Where a house is kept open for a double purpose* 
viz., as a honest social club an<l also for gaming 
purposes, it is a hou^c kept open for purpose of gaming 
it being not necessary to show that it is used 
exclusively for gaming. 

A drawing list setting out the list of the winnera 
an<l containing on the b.ick an announcement of a 
siibseqiirnt sweep and the setiing day and requiring 
all iic'scts to be taken in the name of a member, etc., 
ik a f>rop')sal within S 294-.^. 

A collector who is a Revenue Officer is no* 
authorised to sanction a lottery. 7 Bur L.T. 187=15 
Cr.E. J. 243 — 7 b.B R. 319=23 Ind, Gas, 195. 

2. Chit food. 

— ■ — S. 294-A — Chit fund. 

By an ortler, the Govt, declared conducting chilfimd 
as illegal but abided that those who were conducting 
them should wind them up as soon ai po»iib|r>. adding 
• hat proscf utioiis need not he l.nunchcd unle«s there 
w re ifi'1'( tijons '>t fiand The obj'Tt of <he G »vt- in 


issuing their order in the form they did was to with- 
hold the prosecutions of persons who were running 
lotteries in ignorance of the law, provided that they 
did their best to wind up the lottery and to pay every- 
body who had subscribed to the lottery. The District 
Magistrate granted the accused time to re-pay the 
subscriptions. But on his failure to do so, - he was 
prosecuted for conducting chit fund; 

Held, that if he conducted a lottery that was illegal, 
he was liable to be punished under S. a94-A whatever 
the action of the Crown might subsequently have been. 
The order of the Govt, that he should wind up the 
lottery within a certain time and that he should re- 
pay the subfciptions within a certain time did not 
amount to an authorization of the lottery prior to that 
date. A. I. R. 1938 Mad. 715=47 L. W, 573=*938 
M.W.N. 431 = (1938) I M.L.J. 724=39 Gr.L.J.9t6 = 
177 Ind. Cas. 640. 


S. 994-A — Kurl chic fond. 

A KuH was promoted for raising funds for a temple. 
It consuted of 625 subicribcrs, each subscriber agree- 
ing to pay at the rate of Rs. 3 per month for 50 
months, in a]l amounting to Rs. 150 per ticket. On 
the 25th of every English mouth after March 25, 1929 
one ticket was to be drawn out of the 625 tickets and 
the winning ticket paid as prize, Rs. 150, without any 
liability to pay for future instalments. Fifty such tickets 
were to be drawn in 50 months and at the end of the 
51 St month the 575 subscribers who had not drawn 
prizes were to be repaid without interest, the 'total 
amount of their subscription, viz., Ri. 150. The plaintiff 
took two tickets in the Itnrl, and had paid Rs. 270 
representing 45 monthly payments on the two tickets. 
He filed a suit agaimt the promoters for a refund <if 
the amount subscribed. In defence it was contended 
that ihe agreement between the parties being in 
respect of a lottery unauthorised by Govt, was for an 
illegal object; and was, therefore, unenforceable at law. 

Held, that the plaintiff was entitled to recover as 
his claim was governed by S. 84, Trusts Act, and he 
was not in pari delicto with (he promoters who were 
personally liable to refund (he amount. 

Held, per Full Bench (VcDhataramana Rao, J 
contra) that the chit fund amounted to a lottery and 
the prott'oters committed an offence under S. 294-A, 
I.P.C. A.I.R. 1930 Mad. 225=70 M.L.J. 36=43 L.VV. 
77=’>936 M.W.N. 89 (21 = 59 M. 562= 162 Ind. Cas. 68 
(F.B.). 

(Overrules (i) A.I.R. (Vol. 14) 1927 Mad. 583*=*t«3 
Ind. Cas, 318. 

(2) A.I.R. (Vol. (2) 1925 Mad. 870=90 Ind. 
Cat. 420.] 

— S 294-A— Chit food— Certainty of dliifribu- 
tion of profiia — Drawing by lota — Not a lottery* 

The plaintiff and the defendant promoted a ‘Chit 
Fund.’ A capital fund of Rs. 500 a month wa« raised 
by 500 subscribers, subscribing, each one rupee per 
mrns»’m. At the end of the month, there was a 
dr-twlng by lot .ind the subscriber, who dicw the 
ticket was pai<l Rs. 50 and his connection with the 
trans.iction forthwith cc-ised. This process was repeated 
month after month, (ill the end of the 49th month. 
At the close of the ,50th month, each of the remaining 
subscribers was paid Rs. ,50 and the siake.holdrrs 
ilivided ifie profit and the fund was dissolved- 
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Held lhat the chit fund was not a lottery. 

Per Vcnkatasubba Rao, J. — In this case, while 
chance dctermiDCi the didposal of the interest earned, 
there is absolute ccitatuty, with reference to the 
distribution of the capita) fund itself. Though it 
may be said it is a small element of chance that 
tempts somc to join the fund, the dominant feature 
of the transaction is that it enables a large number 
50 gradually lay by money and receive their savings 
in a lump sum and the scheme is in their case an 
incentive to thrift. 


The word ‘lottery* is not defined either in the Indian 
Penal Code, or Act 5 ol 1844, nor in the Eoglish 
Statutes. When the scheme has for its object the 
carrying on a Irgiiimaie business, the fact that it 
provides for the distribution of its profits in certain 
events by lots will hot vitiate the scheme. All chit 
funds, the main objected ol which is the promotion 
of co-operation, prudence and thrift ought to be 
regarded as legitimate, even though ihcie is an 
clement of chance. If by the time a society of this 
kmd became known to the public, ail its members 
were ascertained and there is no invitation to any 
member of the public to join it, it cannot be said 
that any person keeps a lottery office, at which the 
public were invited to join and to pay, witliin the 
m»mng of the English Acts or S. 294-A of the 
Indian Penal Code. That it is not that every 
ottcry constitutes an offence but the keeping of a 
lottery office, which is a standing invitation to the 
public, that constitutes the offence. 


(Engliih and Indian Cases Law discussed.) (1858) 

* o. 54: I M.H C. 448 and aa Mad, 21a Walliae ford 

Society (1880) 5 A. C. 685, Foil. 1919 

M.W.N. 570 and A.I.R, 1925 Mad. 281 Dist. 90 Ind. 

M 403=1925 M.W.N. 655 = 48 

Mad. 66i=A.I.R. 1925 Mad. 870. ^ ^ 


3. Drawing — Meaning of. 

« “M-A—See also, Contract Act, S. 30— Lucky 

arithmetically in lottery i, 

“94-A_coritemplatC6 a physical drawing, 'fh 

miiat K m S. 2g4.A cannot ignored anc 

must be given its natural meaning, i. e., lucky numben 

being drawn out of an urn, box or other receptacle 
it does not mean conducting. 

Hence, a person who conducts a lottery in whicb 
the lucky numbers are calculated arithmetically is no( 
guUty under S. 294-A. A.I.R. 1942 Mad. 4044(1942] 
I M.L.J. 228-55 L.W. 95=1942 M.W.N. 170=^41 
Cr. L. J. 75*— I- L. R. (1942; Mad. 802 = 201 Indl 

Liai* Di7« 


~S. a94-A— Scheme of lottery not contcmpla- 
ting drawing by mechanical or human agency 
Qvolving their chance extraction, ^ 


- S, a94-A*— Lottery — Actual drawing easeatlal — 
Five rupee notes in some cigarette packets*^ 
Publishing pamphlet setting out facts — No offence. 

The- accused, who was a dealer in cigarettes had 
caused five- rupee notes to be placed in some packets 
and any purchaser of a packet of ihe cigarettes sold 
by the accused stood a chance of ffctting a packet of 
the cigarettes containing a five-rupee note. He also 
published a pamphlet in which these facts were set 
out. H« was accused under S. 294-A of publishing a 
proposal relating to a lottery: 


Held, that the word “drawing” is used in S. 294-A 
m its physical sense and that the actual drawing of 
lots IS an essential ingredient of the offence under 
S. 294-A. Although the transaction in question 
^lounlcd to a lottery. [Barret v. Burden (1893) 
63 LJ.M.C. 33; Hunt V. Williams, (1888) 52 J P. 
821; Taylor v. Smetten, (1883) ti Q. B. D. 207]-' as 
there was no such “drawing” and luriher as there 
was no proposal to pay any sum on any event or 
contingency relative to the drawing of any lot, no 
offence under S. 294-A was committed; 35 P.R. ’1017 
Cr.; A.I.R. 1925 Bom. 26, Rcl. on; P.R. No. 17 of iqio 
Dist. 112 Ind. Cas. 777 = 30 Cr.L J. 9 = 53 Bom. 5*> = 

It A.I.Cr.R. 515 = 30 Bom. L. R. i4a6=A.I.R. 1928 
Bom. 550. ^ 


S. 294-A— Drawing — Meaning of— Lottery. 

The section docs not attack lottecics themselves- 
what has been rcndcied punishable is the runnine of 
public lotteries. The offence is that of keeping anv 
place for the purpose of drawing any unautboriied 
lottery. The word ‘drawing’ is used in the section in 
Its physical sense and the actual drawing of lots is an 
essential factor in a lottery is that there should be a 
scheme for distribution of a prize and prizes to be 
determined solely by chance and if chance so dccroLi 
that no prize is to be distributed to the adventures 
and the stakcf arc to be appropriated bv the 
organiser of the lottery, the scheme is neverihcless 
% lottery. ^ 


Two specific cases of lottery discussed 35 PR ,011 
Gr. = 33 P.W.R .9.70.,= . 8 Cr. L.J. 7^=4. I^d 
Ua>». 144* ^ 






-S. 994- A — Goods — Includes ImmovabU ora. 
perty. ^ 

The <^xpresion “goods” in S. 294-A applies not only 
to movable but also includes immovable proDcriv 

479=24 M. L. W. 6554,0/6 
M.W.N. 949 = 36 M.L.T. 136=28 Cr.L. J. 4 = 7 A I Cr 
R. 172 — A.I.R. 1927 Mad. 66=51 M. L.J. 685. 


5. Keeping lottery office. 


The meaning of the term drawing* in relation to 
a lottery •. that the lot. .hould be drawn by .ome 
mechanical or human agency involving their chance 
extraction. Where under a scheme there wasj no 
physical or mechanical ‘drawing* to determme ihe 
lucky lots which depended on a sort of arirhmeiical 
progrcsiion based on an original number to Ke 
dc crmined merely by the chance death of a bond- 

.^ueh'I’ ' i' of a scheme involving 

•uch a lottery is no oflVnce under S. 2Q4.A AIR 

.934 Lah 8.0 = 35 P.LR. 733=. 6 L. 5. =36 C^Lij! 

,Oj-. ijj iiid. Gas. 59*1. 


S. 294.A— Keeping lottery office— Office for 

ranning lottery kept-Lottery moneys received- 
Offence made out. ' «:«-«ivea — 

I he conditions for the application of first claii«« nf 

the section are complied with, when it is chnu ^ 

the accused did keop an ofTiee’ where IheV^r ied^on 

tho necessary preliminary work for runniL a ottery 

and received the lotiery money, and which^ they hoM 

out to the public as ihc place where the lottpr 

would hnall> be drawn 69 Ind. Gas. 272= 16 M 

757 = 23 Cl.L.J. 688 = 32 M I T 2AO- A TP 
Mad. 187-44 M.L.J. 59! ^ 34 o -A,TR. 1923 
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S. 294-A — Keeping a Lottery Office — Lottery — 

Scheme for discributioo of prises— Constmction 
of penal statnte. 

For the purposes of S. aqi-A office or place means 
a place or office where the actual drawing of the 
lottery takes place. Keeping an office for preliminary 
b\i«incis is uot iodiciable under the section. 

Lottery it a scheme for the distribution cf prizes 
by lot or chance. 14 P.W.R. i9ioCr.=:i7 P.R. 1910 
Cr. = ii Cr.L.J. 382=92 P.L.R. 1910=6 Ind. Gas. 620. 

$. Lottery — Meaning of. 

S. 294-A. f 

Transaction between definite number of persont— 
Each one getting h's money*! worth though some 
getting less and some more by lot. 

Held) no offence committed under S. 29+- A.I.R. 
»934 Mad. 136=66 M.L J. 76= 1 49 Ind. Gas. 489. 

— S. 294'A —Scheme for giving of gramophones 
aS prizes to subscribers to monthly chits. 

The accused, a cycle and gramophone dealer, started 
chits for giving away cycles and gramophones as 
prizes. There were to be 100 subscribers in each 
section. Each subscriber Itad 10 pay Rs. 3 per month 
and tlie transactions covered a period of 20 months. 
There \%'a$ to be drawing every month for 20 months; 
the subscriber whose name was drawn was given a 
cycle or a gramophone and he was relieved from 
farther payment. In the 21SI month each of the non* 
winners was given a cycle or gramophone. The 
accused was charged under S 294-A. 

Held, that the transaction was clearly a lottery, 
the accused may be said to have kept a place namely, 
his shop, for the purpose of dr.awing a lottery and as 
he had published the scheme he was guilty of an 
offence under the lauer portion of S. 294-A. A.I.R. 
1931 Mad. 4 fi 4'='934 M 26 j =57 M. 9^3 = 40 L VV. 
26 = 35 Cr.L J 1232 = 67 M L.J. 163=150 Ind. Gas. 
1119 (DB ). 

S. 294-A — Sweefs purchaser getting ticket 

entitling him to try his luck at lottery. 

Where the applicant shop-keeper had invited every 
customer to try his luck for half an anna, it was given 
out that the purchaser of every packet of sweets for 
half anna was entitled to a separate ticket and each 
ticke t meant a separate chance in lottery. 

Held that what was purchased by each customer of 
the applicant was not only the packet of sweets, but 
also a chance in (he lottery, (hat the customers 
collectively contritmted towards a certain fund out 
of which the accused was able to give away prizes. 
Calling that fund his profits, or a separate prize.fund 
made no difference and that the transaction was a 
lottery wiibin the meaning ol S 294-A. A.I R. 19-34 
.Sind 6 o = 28S L R >i2«=3j Cr L J. J- 249=>50 Ind. 
Cas 1053. 

294*A — Lottery, what coostitutes 

A lottery is a scheme for distributing prizes by lot 
or chance. In its simplest form Uic adventurers 
contribute to a fvind which (hey agree among them* 
kclvcr shall be unequally divided upon the happening 
of an ag red event But it is not essential that the 


fund out of which the prizes are provided should 
consist only of sums contributed by the adventurers. 
Nor docs the fact (hat every adventurer in any event 
obtains some or even full value for his subscription 
prevent the scheme from being a lottery. Where 
therefore in a scheme every person who purchases a 
ticket at the entrance of a show by so doing 
contributes to the common fund from which the 
prizes arc taken and every purchaser of a ticl^t 
stands an ^equal chance to draw back four hundred 
time as much at he had put in the schemes comes 
within the meaning of ‘lottery’. 

In the offence provided for under S. 294-A, th^ 
actual drawing is an essential ingredient. The word 
‘drawing* is used in this section in its physical sense 
and when the section was enacted in 1870, it seems 
probable that the only form of lottery envisaged by 
the Legislature was a lottery run on the usual lines 
in which the winning numbers are actually drawn 
out of an urn, box or other receptacle. A.I.R. 1934 
Sind 149 (2)=36 Cr.L.J. 219 (2)= 152 Ind. Gas. 911. 


— — S. 294-A— Irish Sweepstake. 

A circular of the Irish Sweepstake fovmd in the 
possesfion of the accused disclosed that the Irish 
Hospital Sweepstake wai expected to reach the large 
total of L. 50,00,000 or seven crorcs of rupees and that 
applications for tickets were to be made with 
Rs. 7^0 per ticket to the accused. The circular also 
seated that the above money would be divided on each 
unit of L.io,oo,ooo as follows; first prizes ofL.30,000 
or over four Jact of rupees each, 50 second prizes of 
L. 15,000 or over two Iac» of rupees each, 50 third of 
L.to,oooor over lacs of rupees each, iQOo prizes of 
Rs. 12,000 to Rs. 15,000 each and 5,000 cash prize* 
of L 20oor Rs. 2750 each; 

Held, that having regard to the correspondence dis* 
closed the case of the accused fell within the mischief 
of S. 2J)4-A. 

Held, also that although ignorance of law would be 
no excuse, in awarding •cutence, the fact that the 
accused wa« not congn^zant of the fact that the Irish 
Hospital Sweepstake was an unauthorized lottery, 
might be taken into consideration. A.I.R. 1933 Cat. 332 
= 56C.LJ. 539 = 34 Cr.L.J 518 = 143 Ind Cat. 113. 

S. 294.A — Company for ralsinff of fund* for 

charitable purposes — Offer. uf cash bonuses to donort 
by drawing lots — Legality uf object. 

The memorandum of association of a limited com* 
pany stated that one uf (he objects of the company was 
to raise general donaii m lurids to carry out cnaiitable 
objects. Ihe Articles of Association and (he prospectus 
issued by the company adumbrated scheme to the 
following effect. Every doner of Rs.”ioo to a fund 
called the Boor Houses Special Donation Fund was given 
a donation certificate. t)nc lakh of such certificates was 
to form a series. Out of the interest accruing on (he 
funds so subscribed not less than 75 percent, was to he 
utilized every year in gr.-»nting cash bonuses raging 
from Rs. 500 to Rs. 500** to 200 donation certificate 
holders, the names of the donors that were to get such 
bonuses being determiiicd by means of drawings. It was 
also provided that if a certificate holder died before he 
got a prize, his heirs will receive Rs. 500 as Death 
Relief Bonus. Qu an application to wind up the com- 
pany on the ground (hat the company was formed for 
an illegal purpose : 
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Held, (I) that the c'ash bonus »cb<me was a lottery; 
(li) that the fact that the prize money was provided 
from the interest iccivcd fiom investments and not 
from the principal did not make any difference; (isi) 
that the company in keeping an office for ihc conduct 
of this lottery and publiibing in its articles and pros» 
pectuies the scheme of the lottery was acting in con- 
travention of S. 294-A; liv) that as a very substantial 
part of the business carried on by the company was can- 
lequently illegal there was suHicient ground for ordering 
the compulsory winding up of the company. 

The fact that the cempauy was formed for the pur- 
poses of benefittin^ charities and the lottery was merely 
annexed to the original businc.'S did not make the busi- 
ness of the company a legal one. 

A wagering contract is not neceuarily a lottery. 
A.IR. 1933 Mad. i 6 =t 932 M.W.N. ^04-^3 Cr. L.J. 

792=^63 M.L.J 554«=26 L.W. 610=55 Mad. 26-=i39 
Ind. Cn$. 644. 


— — S. 294'A— Lottery, what Is. 

A scheme by a company which purports to grant 
interest-bearing loans on personal security to persons 
chosen by lot Llls within S. 294-A, Penal Code. A.I.R. 
1933 Mad. 129=63 MLJ. 917 = 36 L.W. 942= 141 
Ind. Cat. 177 (2). 


S. 294'A— Lottes^— Wbat aznonots to* 

By an advertisement in a newspaper the accused 
mvitcd the public to subscribe a large sum of money 
for an association whose avowed object was to relieve 
people in debt or distress. There was no provision for 
return of the capital and though one-sixth of the 
interest derived therefrom was to be used for the objects 
of the association, the remainder was to be divisible 
tierce months as cash bonuses to the subscribers, 
and these bonuses wtre to be distributed by lot: 

Held, that the whole transaction amounted to a 
^ttery within the meaning of S. 2Q4.A. A.I.R 1932 
Rang. i43=zio R. 232=33 Cr.Lj. 696 = 138 Ind. Cas. 


— S. 294 '^~^Lottery — Meaning. 

giving of prizes out of profits of sale only to the 
lucky persons only possessing the lueyky tickets 
without every person who has gone in getting 
something in return for his money, is lottery. 17 Gr L I 
* 43“9 Bur.L.T. 124=33 Ind. Cas. 319. 


7. Publication of proposal to pay. 

• S. 294-A— Second part—Proposal and sale. 

A large number of lottery tickets were found in the 
shop of the accused The name of the accused had been 
entered in the counterfoil!;, in space f rovidea fer the 
name not of the purchaser of the ticket but of the 
seller of the ticket to the ultimate purchaser. A printed 
document headed by the name of the accused in large 
capitals containing a proposal to purchasers to buy 
shares each amountirg to 1 '72nd in lots of twelve 
tickets of the Irish Free .State Hospital Sweepstake, and 
reciting that the holder of the document was entitled 
to i /73rd share of any prize won by any one of the 
twelve tickets was also found: 

Held, that the proposal and sale had been established 
within the ineanirg of S. 204. A. 


Held also that publication was established by the 
very fact that the proposal forms bad been printed in 
press. A.I.R. 1941 Sind 91 =42 Cr.L.J. 613=194 Ind. 
Cas. 704. 


S. 294 -A. 

To publish the words ‘'detailed prize lists will be 
supplied to all subscribers’* is an offence under S. 204-A, 
I.P.C. 1937 M.W.N. 731. * 


•S 394-A — Publication. 


Delivery of ticket books of a lottery is sufficient 
publication. A.I.R. 1026 Sind 213, Dist. 124 Ind Cas 

347= 1930 Cr.C. 97= A.I.R. 1930 Lab. 81. 


a. 3 V 4 -A— 'Proposal to pay^Lottery ticket 

btatement that prizes if any due will be paid— If propo- 
sal to pay. ^ ^ 

A lottery is an arrangement for the distribution of 
prizes by chance among persons purchasing tickets. 
If in a lottery ticket it is stated that the prize if any 
due on the number of ticket will be paid, the ticket 
does contain a propsal inviting person to take part in 
the lottery, and by acquiring the ticket the purchaser 
or acquirer accepts the proposal. Distribution of ticket 

proposaT*^” ^ proposal amounts to publishing the 

Kennedy, J. C.— A mere casual and graiutious 
de ivery of a lottery ticket is not necessarily the publi- 
raiion fora proposal within the meaning ofS 2g4..A 
95 Ind. Cas. 3,3=20 S.L.R. ,92=27 Cr. L. J. 777 = 
A I R. 1926 Sind 213. ' ' 

- S. 294-A— Publication of terms for prizes on 
horses winning at Derby races is offence. 

The accused issued a circular for the sale of tickets 
for prizes on horses winning at the Derby races on 

prizes. The circulsr 
stated that the Sweep will be closed on . . and the 

supervision of the patrons stated in 
the tickets will take place on . . .Prize winners will be 
notified by telegrams.” 

Held: that the accused published a proposal to 
pay a sum for the benefit of any person, on any event 
or contmpney relative or applicable to the drLing of 
^y ticket, lot, number of figure in a lottery and was 
liable to punishrnent. It was not necessary that the 
payment propo..cd to be made should be made bv he 
person advertising. 87 Ind. Cas. 516=26 Cr L T 080= 

27 Bom.L.R. 363=A.I.R. 1925 BomVs 

Z T^' * 94 - A— Publication that lottery tickets were 
had at a place— If proposal. ^ Mcnets were 

The publication that lottery tickets can be had ai 
a particular place is not sufficient to constitute a 
pubheauon of a proposal .0 pay any sum on TnL “ vem 
or contingency relating or apolicahJe ^ ^ 
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And ihc publication of proposals for drawing a lotter>\ 
The civil law however goes further and prevents obliga- 
tions arising cut of lotteries being enforced 5 n a Court 
of Iavv, whether ti*e loticr>’ is licld in an olfitc to which 
the public havj access or in a private place to which 
admission is not to be had for tlic mere asking. 92 Ind. 
Cas. 9^8 — 22 M.L.W. 772—1925 M.VV.N. 857 = A.I.R. 
1926 Mad. 168 = 49 M.L.J. 791. 

9 Misccllaoeous. 

“ — St». 294-A, 4*0— Lottery or swandliog concern^ 

Wlicrc it is suspected that a company holds or has 
held a lottery within the meaning of S. 294-A, Penal 
Cude, or that it is a swindling concern within the 
meaning of S. 420, all the books of (he company may 
well be relevant for the purpose of determining the 
nature of the ofTcncc, if any commiiicd. and (lie Police 
will not be wrong in mvesiigaiing all the books and 
seizing them under the provisions of S. 1C5, Criminal 
P. C. 

Where ilie books of svich a company are teizcd it is 
only proper that rc;istinaL!c facilities are made by the 
Police to give access to ilic officers of (lie company to 
the book*, to enable them to prepare and submit balance 
sheets and other documents in accordance with tlie 
Companies Act. A.T.R. 1932 Lah. 581 =33 Cr.L.J. 678 
= 33 P.L.R. 824=138 Ind. Cas. 751. 

S. 294-A. 

District Magistrate acting under S. 155 (2), Criminal 
P. C., can order investigation into a ease under S. 2g4»A, 
Penal Cade, even though such offence cannot be tried 
without comphiitjt by Local Government or hv any officer 
empowered by Government in this behalf. A.I.R. 1932 
Lai). 581 = 33 P.L R. 824 = 33 Cr.L.j. 678=138 Ind. 
Cav. 751. 

S. 295 - 

Ss. 295, 379, i44» 143 and 425— Hut on agricul- 
tural land, turned without knov/ledge of Jand-lord 
into mosque— Falling down of such hut by per- 
sons other than land-lord — Offence committed. 

The use of a hut on an agricultural land, without the 
permission of (he latid-lurd, as a public mosque with the 
azan or public tall to prayers is entirely unwarranted; 
and it the hut is not a mosque but a particular com- 
munity \s-ereonly attempting to convert it into one, it 
IS clearly not “a place of wortliip*’ under the law. Where 
none of thr inembers of the community was in a posi- 
tion validly to make the iniphetl dttlication, a mere fact 
of saying azan does not make it a public mosque. I he 
hut cannot aho be regarded as “any object held sacred 
by any class ol la rsoj.i.” wiihin the meaning of S. 295 
.Nothing ol rcligioii.s rc\«*rcncc, on sairtd character^ 
toultl attach to the hut apart from its atlem})tcd con» 
v« r.sion into a niostjue its this attempt iisell is contrary 
to law; to allow any sacred char.irter to the hut would 
be to enable tin- comrnunitv unclc-r the guise of relieion 
10 Vest the shed as a public mojquc in the religious 
body for whose observance it was to l>e used, to (he 
drtrim«-iii of the Lind-lords, who had only settled the 
bind \siiii the ten. ml for agric ultiiral purposes. Where 
ihf uzaa or puldi* call ti> pr.»\ersis found to have begun 
only al»<<ui a yc-ar b< f<.re, the l.irullords do iu,t lose by 
|>ie'iMipiioii ibeir right loejici the teiiaiu for the 
aitctnpted perversion or misuse of the land, rendering it 
unlit for the purposes of the tenancy, 'I'hough tliit 
would not entitle otlicrs some ol whom are amongst the 
.uiddorrls ol the vill-'ii'e. Id r.il.< the lavs’ into ili>'ir 
yet dirir des'rii' '■! de- hm flues n<>t coustitulr an 


offence under S. 295. The conviction under thU section 
is bad in lawn 

That the hut standing on this land, though it wa* 
dcstoroyed, was not a mosque properly so called does not 
mean the failure of the charges under Ss. 144 and 143. 
Where the common object of destroying the mosque 
makes no reference to S. 295, and the destruction of the 
hut, even if it was not a mosque, clearly amounts in the 
circumstances to mischief as defmed in S. 425, Pena) 
Code, it follows that the unlawful assembly must be 
taken to have had the common object of committing 
mischief in respect of the hut. The conviction under 
S. I44 or S. 143, as tlic ease may be, is proper. 

AS'here the charges under S. 379 did not refer to the 
common object of the unlawful a.<scmbly, but the charges 
of tl eft were intended by the Magistrate to refer to the 
acts of individual accused apart from their doings as 
members of the unlawful a-iscmbly and there was no 
finding that any of the accused individually took away 
any of the materials of the hut, the conviction under 
S. 379 against the accused cannot be sustained. A.I.R. 
1941 Pat. 492 = 42 Cr.L.j 579’=23 P.L.T. 81 = 194 
Ind. Cas. 476. 

S. 295 — Aliir wearing sacred thread after dae 

ceremony — Brahmins breaking it away. 

In popular estimation Ahir are not regarded as any- 
thing higher than Sudras 

If Ahirs arc Sudras and therefore not entitled to 
Wear the sacred tliiead, it cannot be said that wrariog 
the Sacred thread U a part of their reliaion and there* 
fore the damaging or dckircying »f a thread, worn by 
them in assertion of a mere claim to higher Rank, by 
Brahmins who arc entitled to wear such thread can- 
not be an insult to their religion, nc>r can an Ahir be 
supposed likely to regard such an act as an insult to 
hia religion. Dut even supposing for the sake of 
argument tliat Abire are entitled to wear the sacred 
thread, the Brafamios by breaking the sacred thread 
or threads regarded ns saerrd by the Ahir do not 
bring themselves within scope of S 2 q^. It is clear 
that the accused caitnot by and means be suppoicd 
to have the intention of insulting the religion of (he 
Abir. Though it is conceivable iliat if a Mobam- 
madnn or a Christian or an atheist tore off the sacred 
thread which was being worn bv a Hindu entitled to or 
even claming to be rntrlcd to wear it and the assailant 
at (he tame time indic.itcd disrespect for the thread, such 
a person m'ght be conceived 10 know that the person 
whose thread v»*.n co in ated would be likely to consider 
it an insult to his religion. Ibit where persons observing 
the same religion break, the thread ol someone whom 
they rrgardi*d as an upstart wearing something which he 
w.iB not entitle to wear, n-iiher the victim of assault 
would be likely to cons'dcr (hot net an insult to 
his I'ciigion nnr the atiailants could be considered to 
have the knowledge that he was likely so to do. 
In such a ca.se, the conviction of the Brahmin 
assailants under .S. 29^. cannot be sustained. A.I.R. 
J940 Oudh. 348 = 4! Cr L J 550= 1940 O.W N. 509 
“ 15 Ltis k- 696= 1940 .‘X.W.R. 230= 188 Ind. Cas. 128. 

Sh 295, 297. 

I’ovir accosed cnlefcd «nc pKinises ol Uic <om- 
plainant and only one of them dcmolisbaed the wall 
which he w.as constructing and look the piodi ol 
the .N'aika Gojiaiu which was worshiped by the 
by the coiiiplaioant and his family, from the nice 
and ilirew it into a Jra-n Th'* .uvused where charged 
aiul convit trd Uiulrr .S, 295: 


289 


C 61 >£: ( 3 ^V id6o)— Ss. Jtjs, afc95rA.aiiii 996. 


Held, that the complainant and bis family members 
could^ not constitute a class ol persons within the 
meaning of S. 295, the framing of the charge and 
^viction under S. 295 was, therefore, erroneous, 
ine accused could, however, be convicted under 
b. 297 in view or Ss. 236 and 237, Criminal P C. 
A.I.R. 1940 Pat. 414=21 P L.T. 121=41 Cr. L.J. 810 
= 189 lud. Cas. 867. 


S. 295 Sentence ^ Criminal trespass into 
Ja temple — Gonsecative sentences for both 
oneiice^ — Improper. 

When the accused enter into a Hindu Temple and 
damage lu property, the offence under S. 447 is in- 
separable from that under S. 295 and it is improper 
to pa$i coDsecuUve sentences for each of the offences 
under the sections, for both really are one and the same 

?9%"oudhVo^"-^“- J- ■■73=A.I.R. 

s. 295— Entry by untouchables— Untouchable 
entering temple and defiling sacred object. 

When custom observed for many centuries ordains 
that an untouchable whose very touch is in the 
opinion of devout Hindus pollution should not enter 
the enclosure sui rounding the fhrine oi any Hmdu 

I untouchable with that knowledge 
deliberately enters a temple and eefiles the idol he 
commits an offence within the purview of S. 29s. 

Nag "t. *'■ '55-A.I.R. ,sh 

or knowledge to 

® rebuilding his house, 

bad no idea that he was J.kely to do any damage t!> 
the walls of the mosque by placing the ends of his 
rafters in them. He could not have known that 

*bv *0 result as would be considered 

by Mohammadans as an insult to their religion. 

offence “S®”*^***^® dedicated bull — Whether 

The killing of a dedicated bull for the ,ake of the meat 
« not an offence under S. ttg, of the Penal Code, a i 
L.J* 453^56 Ind. Ca». 437 (Pat.). 

S. 295— Defilement— PollatloD— Caste. 

rntr Malabar, can 

^^Iho NaJlambalarn or outer precincts ol a temple, 
wi^lhout polluting the temple within S. -295 I PC 
The word ‘defile* in the section cannot be confined to 
the idea of roakina dirty but must also be extended 

to ceremonial pollution. 41 M.d. 9(10 = 24 M.L-T. 

19 Cr. L. J. 960 = 47 Ind. Cas. 812. 

S- 295 — KllUng of Cow. 

of cow even if done wiih the intention 
1 Il-"® * '■^<*g‘ou3 suirept.bililies of others 

1918 Cr.=., p.W.K. ,9,8 Cr.-iGo P.L.R. ,qi7 = Vo 

Cr. L.J. 314=^44 Ind. Cas. 330 (F.B.). ^ 


Pub«.h«| before enactment 
12 — F. Y. D.— 10 . 
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Where a new edition of a book published before 
enactment of S. 295-A, is published after its enactment, 
1^1* author can be convicted under that section when 
his connection with the publisher is proved A.I.R. 
1941 Oudh 310=1941 O.W.N. 480=42 Gr. L.J. 429= 
16 Luck. 674=1941 AeW.R. 118 = 193 Ind. Cas. 516. 

S. 295. A. 

Under S. 2g5-A, the prosecution must prove more 
than under S. 298; they must show imult for the sake 
of insulting and with an intention which springs from 
malice and malice alone. To a charge un^er this 
section, therefore, it would be a defence to say: *‘I 
had no malicious intention towards a class, but I 
did intend to wound or shock the feelings of an 
individual so that attention might, however rudely, 
pc called to the reform which I had in view.” What 
IS punis^ble under S. 295-A is not so much the 
matter of the ducourse, written or spoken, as the 
manner of it. The Court must therefore look wiih 
great care at the words used. If the words used 
caused persons to feel insulted but were only 
such ^ might possibly wound and in fact did so, 
then there would be no offence under the section • if 
the words used w«rc bound lo be regarded by any 
reasonable man as grossly offensive and provocative 
and were maliciously intended to be regarded as such 
then an offence would have been committed. It is 
no defence to a charge under S. 295.A, for anyone 
merely to say that he was writing a pamphlet in reply 
to one wriuen by adherent of another religion who 
has attacked his own religion. If he chooses to write 
pamphlet, he must take care of the language 
which he employs. A I.R. 1939 Rang. 199=40 Gr. 

L.J. 640=1939 Rang.L.R. 302 = 182 Ind. Gas. 96. 

“.T?- Offence under ^ Disturbance of 

religious procession. 

A procession can be lawfully engaged on a highway 

fCUgiouS worship Of fcligious 
and It docs not change its cliaracier 
merely because the music has been stopped before a 
mosque. It cannot therefore be contended that as 
the music had stopped when the disturbance took 
place, ihc Procssioriisis were not then lawfully encased 
in the performance of religious worship or relicious 
ceremonies wuhin il.c meaning of S. 296, I. P. Code. 
LL.R. (1948) Nag. 657=A.I.R. 1949 Nag i'i2=<\o 

Cr. L.J. 329=1948 iN.L.J. 340. ^ ^ 

r 296— Erection of mosque on undertakioK 

by Muhammadans of locality that they would 

Hiodus playing Lusic on 

binding 00 entire co^. 

muntty Playing of music, if per se offence. 

A new mosque wai allowed to be built on 
object, om having been railed by the Hindm 
on cer.au, undertakings by the leading and influenrial 

highroad”; ® ® ° coming along Oic 

of .nusic near 

to an offence under ° 6y HsclJ amount 

thing more in the nI,u;e o^ was tome. 

fanciful disturbance of the worshin^^A T 

496 = (i 945 ) 2 M. L J 2 oT-^ 1 r i 

M.W.N. 569. 200-58 L. W. 409- ,943 
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— ' — S. 296. 

There is nothing in S. 296, I. P. C ,^ to justify the 
conclusion that the persons themselv^ engaged in 
performing of rc’igious worship or ceremony cannot 
cause disturbance 10 another communiiy. A.I.R. 1943 
Nag. 199=1 L R. (1943) Nag. 295=1943 N.L. J. 352= 
44 Cr. L.J. 782=208 Ind. Cas. 417. 

' S . 296. 

For the purpose of S. 296, three persons gathered 
together for purposes of worship arc sufficient to con- 
stitute an “assembly.** A.I.R. 1940 AH. 291 = 1940 
A.L.J. 206 = 41 Cr. L J. 647= 1940 A.W.R. 85=188 
Ind. Cas. 649. 

— S. 296— Tazia procession. 

Where some Muhammadans took a tazia procession 
through a private grove as a result of which a dispute 
ensued between Hindus and Muhammadans and the 
accused were Convicted of an offence under S. 296, 
and it appeared that the Muhammadans bad not esta- 
blished any right to take the tazia through the grove: 

Held, that no offence under S. 296 was committed. 
A.I.R. 1933 Oudh 196=40 O.W.N. 582 = 34 Cr. L.J. 
778=144 Ind. Cas. 540. 

■ S. 296 —Causing disturbance— Spreading false 
rumour. 

The ewntial ingredient of an offence under S. 296 
is the doing of an act which causes a disturbance. The 
mere spreading of false rumours, although they result 
in serious consequences, cannot amount to ’causing a 
disturbance.' 17 A. L. J. 820=20 Cr. L.J. 421 = 51 
Ind. Cas. 197. 

S. 296 — Persons carrying temple flags — 

Obstruction — Whether an offence. 

The carrying of flag* tlirough public streets in a 
procession of certain Lodhas to a temple with the 
sanction of public authorities is tlic performance of 
religious ceremony and the persons carrying them 
constituted an assembly lawfully engaged in religious 
ceremony. An attack on such a procession is an offmre 
under S. 296. 34 All. 78=8 A.L.J. 1150=12 Cr. L. J. 
573= 12 Ind. Cas. 837. 

' — S. 296 — Procession in public streets before 
the mosque — Procession during the notified 
hours. 

No persons have atiy right to {)ass a mosque with 
music so as to disturb religious worship going on 
therein (luring the hours notified as the hours of 
religious worship. Under S. 296, I. P. C-, the accused 
n«-e<l noi have active intention to disturb religious 
worship. It is sufficient if knowing they were likely 
to disturb it by their music, they took the risk and did 
artually cause disturbance. 34 M^id. 9 ^ = 7 NL i'- T. 
430=11 Cr.L-J. 400 = 21 M.L.J. 71=6 Ind. Cas. 774. 

S 296 — Disturbing assembly lawfully engaged 
in worship— High way- Religious procession. 

A person cannot be convicted of an offence under 
S. 29O for having taken possession of drums from certain 
boys who were beating (item on a public road to sum- 
nioii pc-oi>Ic for a procession during Mubarram, which 
he irstoied (o litem tlte next day. 33 P.W.R. 1909 
C;r. iiy I’ i9o9-«io Ct. I..J. Ind. 

fas. yBj. 


S. 296 — Rcll^oas processions — Vadagalals 

and Tcngalais; — See S* 43* 

26 M. 554=13 M.L.J. 171. See also: Highway. 


S« 296— Disturbing assembly lawfully «n* 

gaged in worship — Highway — Religions proces- 
sion. 

Held, that as no assembly can be lawfully engaged 
within the meaning of S. 296 on a highway, the 
accused could not be convicted of an offence under 
that section for having taken possession of decrees 
from certain boys who were beating them on a public 
road to summon people for a procession during 
Mubarram, which the accused restored to them the 
next day. The chief court in quashing conviction of 
the accused refused to consider whether the action of the 
accused constituted a technical offence under any other 
provision of law. 33 P.W.R. 1909 (Cr.)=ii9 P.L.R. 
1909 = 3 Ind. Cas. 981. 


— — S. 297 — “Trespass**— Interpretation. 

The word “trespa»s” used in S. 297, I.P.Code, is 
not to be interpreted with ary refeunce to S. 44 ^> 
I.P.Code. 53 C.W N. |o6= A.I.R. 1949 Cal. 104=50 
Cr. L. J 135. 


S 297 — Ss. 297, 441 — Meaning and scope of 

“trespass.** 

Section 297 fully deals with offences to wluch it 
refers and is self-contained and lequires interprctaiion by 
no reference to S. 441. The word “trespass” in S. 297, 
means any violent or injurious act committed in *och 
place and with such knowledge or intent as defined 
in that section. Section 297 does not refer (©“religious 
feelings,*' though the kind of feelings, which corn« 
within the section is clearly limited in its nature by 
the second paragraph to the section by reference to a 
place of worship, to a place of sepulchre, to feelings 
of a spiritual nature than a material kind, feeling 
ciated with such sacred places. It docs not punish 
acts which are merely of earthly vanity or pnde. 

That S 297 is not limited to feelings of a religious 
nature is clear by the fact that in S. 208, which follows 
it, “religious feelings” arc expieisly refirrred to, Section 
297 does not refer only to ‘‘intention.*’ It refers also 
to trespass which is likely to wound the feelings. 

Tlie complainant erected stones in memory over his 
dead daughter and two children, over their ashes m the 
cremation ground. The complainants son-in-law, 
eleven years after the death of his wife, as a result of 
a disp*'tc about money matters with the complainant 
weiii to the cremation ground .and deleted tbo name of 
the complainant from all the stones on the ground 
that they were erected out of money provided by 
him: 


Held, that on the evidence and circumstances of 
the cake the accused’s (ton-in-law’s) trespass wm com- 
mitted with something more than knowledge; ** 
committed with inten* to wC'und the feelings o! tne 
complainant. It was done in a spirit of spite ann 
vindictivci.ess, and it was by iniuring the com- 
plainan«*8 feelings that the accused s fcHings of spite 
and vindictiveness had to be satisfied. This was not 
a case whric the feelings which were vouiid^ were 
merely worldly feelings of vanity and pride. Ihcjact 

that the stones were erected out of the money 
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provided l»y tLc accused did not give him ihc right to 
enter the cremation ground and delete the name of 
the complainant therefrom. A.I.R. 1941 Sind 33 = 

J-- J* 454=^*L.R. (1941) Kar. 316=193 Ind. 
Uas. DID. 


$8.-297, a 95 * 


Four accused entering complainant’s house and one of 
them demolishing wall being constructed by him and 
throwing away pindi of Naika Gossain worshipped by 
compuinant and his family into drain — Conviction under 
S. 295 erroneous — Accused can be convicted under 
b. 207 by reason of Ss. 236 and 237, Cnminal P.C. 


S. 297. 


Qaaere.>— It la very doubtful whether those accused 

who are guilty of an offence under S. 297, can be 

convicted under S. 448 as well and award<d a separate 

^niecce on a charge of trespass so framed. A.I.R. 1Q40 

Pat. 414=21 P.L.T. 121=41 Cr, L. J. 810=169 Ind, 
Lads. 007* 

S. 297— Damage done to grave* in the land. 

The word ‘trespass’ in S. 297, has not the same 
meaning, as that attached to the expression ‘criminal 
trespass in S. 441, and it means ‘any violent ©r in- 
junous act cornmitted in such place and with such 
knowledge or intention as is defined in the section’. 

Al^ough certain persons may have been found by 
the Civil Court to be the owners of certain land, and 

khas possession theicof by the 
t.>ivil Court, that does not entitle them to disturb 

found existing 

in that land or to damage any structure that may 

.kT by act or 

^13 the feelings of any person interested in the graves 

V..W.XM. 544-33 Cr. L. J. 517 = 137 ind. Cas. 872. 


S. 297 Essentials — Entering mosquo for 
prayer— Uttering abuses _ Intention to insult 
made out but trespass was not— Not liable. 

The petitioner bad gone to mosque for midday 
as ufual; when the service was over he was 
asked by someoihers why he i.ad on former occa- 
sions abused the mouivi and the congregation. On 
his attempting a denial, witness was sent fur and an 
altcrcaiion followed, the petitioner then began to 
abuse all and sundry employing obscene epithets 
and uttering threats; ^ 

Held, that the intention of wounding the fccllncs 

he congregation was quite clear bSi 

the alleged trespass was not and that the con- 
viction under S* 297 was wrong, 

wa^****t J mere fact that the petitioner 

was a tfuiiec docs not take this case out of the 

purview of S. 297. and in the circumstances an offence 
under S. 504 was committed and that being a cognate 

69“ = “5Cr.L.J.553-AI,R. 

S. 297— Not the trespass in S. 44,, 

cannot be read into S. 20? with anv in 
RU.g.blc rcuR. Th. ^97 


to mean any violent or injurious act committed in such 
place and with such knowledge or intention as is defined 
in (hat Section. 8i Ind. Cas. 41 = 1 Rang. 690^25 
Cr. L. J. 553 =A.I.R. 1924 Rang. 106. 

S. 297 — Evidence and Procedure — Local 

Inspection— Magistrate’s own opinion is no* 
evidence— Practice. 

In a case under S. 297, the magistrate went to 
the alleged burial ground accompanied by pjeadera 
representing both parlies and proceeded to have 

the ground rrirovcd at various spots which were 
pointed out to him. 

He unearihed, two I'mall tores which he thought 
were human collar bones, and also found some 
mattirg and some pieces of bamboo. On this 
inspection he came to the conclusion that the place 
was a burial ground and convicted the accused: 

proceeding was entirely irregular. 
If he had desired to have very sure evidence adduced 
as to whether ihis land was a gravei-yard it is possible 
that an investigaiion of the character which he himielf 
conducted perjonally as «o ihe results of which he 
himself in effect gave cvidrt.tv, might have with due 
reverence been cariied out by properly qualified ttficial 
^rsons and their evidence in Court afterwards might 
■ bren of great assistance and value to him. Judi- 
cial uflBcers cannot and are not legally permitted to find 
out for ihemiclves the facts oi' a case they have to decide. 
81 Ind. Cas. 602=1 Pat. L.R. (Cr.) 256 = 21; Cr. L. I 
954=A.I.R. 1923 Pat. 537. 


S. 297 — ‘Trespass* — Meaning of. 

The word trespass in the section must be taken in 
Its ongioal meaning and there is r>o leasen to restrict 
the meaning of the virord which covered any injury or 
offence done and to couple it with entry upon pro- 
perty 18 A. 395; 33 A. 773. Foil. Where A was 
lound m a mosque havinir sexual infercourse with a 
woman B, both A and B were held guilty under 
this i«i.on. 73 Ind. Cas. 935=45 All. 529 

= A A.(Cr.) 79=24 Cr. L. J- 711 

= . A.I.R. 1924 All. 9. 


— S. 297— Disturbance of funeral ceremonies— 

Prevention of digging gra.ve« 

Whcie ccriain persons prevented the grave diggers 
from digging a grave for the corpse of the com- 
plainani s .son, on account of the complainant not 
having joined the Khilafat party. 

ofF^^Tr^' committed any criminal 

offence. 65 Ind. Cas. 424 = 20 AL.T. 03 = 22 Cr L T 
72 = A.I.R 1922 All. 184. ^ i-'r.L.j. 


S. 


.-r 297— Offence under — Essentials of — 

irespass , meaning of. 

The essence of an offence under S. 297 is trespass 

and before a person can he convicted under that se^^ion 
It rnust be proved (hat Here was a trespass by him 
wiih the intention and in the place mentioned L th^ 
section. The term ‘.ropass’ is Ld in hs ^tril U.l 
sense and means an unjustifiable intrusion upon 
property m possession of another. 56 Ind. Cas. 235 


•“ assembled 


perform funeral ceremony. 

told'" and' w'rcra" 
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cremate the body of their daughter and on being 
asked why, laid that they would state ibis reason to 
the police. Held, that the mere utterance ol the 
svoidi ‘do not cremate the body* unaccompanied 
by any attempt to prevent the cremation or to 
interfere if the cremation was persisted in, was not 
a disturbance within S. 297 of the Penal Code. 

2 P.R. (1919) Cr.=4i P.LR. 1919914 P.W.R. 1919 
Cr. = 20 Cr. L.J. 145=49 Ind. Cai. 337. 

S. 297 — ‘TrespsBs’—'Land of accaaed — Dig- 
ging up old graves — Presumption. 

‘Trespass’ in S. 297 of the Penal C'^de, has not 
the same meaning as in 'criminal treipaii* defined 
in S. 441 and denotes a wrongful Act; and the act 
of a person who destroyed or diiturbcd a place of 
sepulchre with the intention of wounding the feelings 
of any person or with the knowledge that the feelings 
of any person are likely to be wounded was wrong- 
ful and amounted to a trespass within S. 297 no 
matter whether the land in which the ‘place of 
sepulchre’ was included did or did not belong to 
such person. 18 A. 395; 33 A. 773; 40 C. 54B, 
Foil. Held Per Le Rossignol, J. — ‘Trespass in* 

S. 297 of the Penal Code must be construed in its 
naturai sense, i.e., unauthorised entry upon the pro** 
pertv of another. Assuming that the sale of a 
‘closed graveyard’ might be valid, the sale could 
not in law pats to the vendee any proprietary 
rights in the graves which existed on the land at the lime 
of sale. 27 P*P»R- 19*3 (P.C.), Dist. The acemed 
must be presumed to have known that by the 
destruction of graves, be they old or new, the 
feelings of the persons whose relatives were buried in 
the graves were likely to be wounded. 23 P.R. (Cr.) 
igi5-:40 P.W.R. (Gr.) 1915=16 Cr, L. J. 683=30 
Ind. Cas. 731. 

S. 297 ^Burial ground — It must be in 08®“ 

Treapase — Meaning of. 

It is not necessary for the purpose of S. 297 that a 
burial ground should be in use. Trespass in that 
Section means any violent or injurious act and is not 
restricted to die same uieaiiing attached to ‘criminal 
trespass* in S. 441. 40 Cal. 548=14 Cr. L.J. 1 17=17 

C.W.N. 534=18 Ind. Cas. 677. 

— — S. 297 — Dlggiog op graves and exposlog 
bones of dead bodies* 

A joint owner who dug up the graves and exposed 
the bones of tl»r persons hurried, in spite of tlic 
remonstrances of their relations, is guilty under S. 297. 
33 All. 773 = 8 A.L.J. 927=12 Cr. L. J. 532=12 Ind. 
Cas. 300. 

S. 297— Trespass on sepulchre — Sopolchrc — 

Meaning of. 

It ii not necessary to prove tluit the trespass w.ai 
committed on a place set apart for funeral rites or as 
u dcjwsitory fur the remains of the dead. It is 
sufricieiii if it i.s proved that the trespass occurred on 
any pl-nc of sepulchre. The trespass conietnplaicd in 
,S. 297 is such a irrsp.vs as i.s defined by the I.P.C. 

A plticc where only isolated and secret cases ol 
burial have taken place in the course of many years, 
cannot l>c called a srpolclire. 10 Cr.L.J. 160=2 Ind. 
Cas. 825 (IJom.). 

Ss. sgB, ago — Mubammadant, Hlaaghtcriog 

cow. 


W^ere the Muhammadan accused are chafed with 
slaughtering a cow and there is no hnding that insult- 
ing words were uttered or insulting gestures were made 
or that anything was done with the deliberate intention 
of wounding the religious feelings of the Hindus, the 
conviction of the accused under S. 298 cannot stand. 
A.I.R. 1942 Pal. 471=44 Cr.L.J. 30=21 Pat. 3x5= 
24 P.L.T. 16=203 Ind. Gas. 282. 

S. 298. 

It is no defence to proceedings under S. 298, that 
religious feelings were deliberately shocked or wounded 
by the defendant in order to draw attention to some 
matter in need of reform. A.I.R. 1939 Rang. 199= 
40 Cr.L.J. 640=1939 Rang. L. R. 302=182 Ind. 
Cas. 96. 

— Ss. 298, 395 — Killiug of cOw in foil view of 
Hindu houses. 

Section 298 is much wider in its scope than S. 295 
and includes any action which is known to wound the 
religious feelings of others. 

Motive is not to be confused with intention. If a man 
knows that a certain consequence will follow from his 
act it must be presumed in law that he intended that 
consequence to take place although he may have had 
some quite different ulterior motive for performing the 
act : 

Held, that the accused must have known that the 
killing of the cow in the presence of Hindus would 
lead to wounding of their religious feelings and he must 
be supposed to have intended the necessary consequences 
of his acts and is guilty under S. 298. A.I.R. 1937 AU. 
13= 1936 A.L.J. 1197=38 Cr.L.J. 202=1936 A.W.R. 
1024=166 Ind. Cas. 373 (1). 

Ss. 298, 426 — Wounding relJgioua feelings*^ 

Mischief — Pollution of food at a caste dinner. 

Throwing a shoe adjacent to where some people 
wore seated for a dinner with the object of pollutmg 
die food and making it impossible for them to partake 
of the dinner is not mischief under S. 426, which 
deals with a physical injury arising from a physical 
cause. Nor is it within S. 298. igoi A.W.N. ai2«* 
24 A. 155. 

Ss. 299 and 300. 

See also Penal Code, Ss. 302 and 304. 

Synopsis, 

1. Applicability and scope 

2. Attack by several persons 

3. Causing death 

4. Child in mother's womb— S. 299, Explana- 

tion (3). 

5. Death avoidable by proper treatment— 

S.299, Explanation (2) 

6 . Evidence and proof. 

7. Exceptions to S. 300 

8 . Grave and Sudden provocation— S, 300 

Exception (I). 

9. Intention. 

10. Interpretation— Clauses of and Illustra* 
tions to S. 300 

Killing under officer’s order 


11 . 
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12 . 

IS. 

14. 

15. 

16 . 


Knowledge 
Motive 

Murder and culpable homicide 
Murder or hurt 

Murder with consent fif victim, S.300. 
Exception (5) 

Nature of weapjon 

Private defence 

Proper way to deal with case under 
Ss. 299 and 300 

Sudden fight— S. 300, Exception (4) 
Sufficient or likely to cause death 
Miscellaneous* 

x» Applicability and scope. 

S. 299 -Applicability— Injury not likely to 

clause death. ' 

Where it cannot be taid that the injuriet were 
likely to cauce oeath Secuon 299 will iot apply. 

with the knowledge that he is 
ikely by iuch act 10 came death- must be read in 
the light of the language of Section 300. 73 Ind. 

Cas. 49 — 9 O-L.J. 490=26 O.C. 18=24 ^Cr.L J. 
3I3=A.I.R. 1923 Oudh 97. ^ 


17. 

18. 

19. 

20 . 
21 . 
22 . 


-Ss. 299 (3). 300 (2) and ( 4 ) and 

(Second part)— Scope and applicability. 


304 


f clause of S. 299, the 

fourth clause of S. 300. and the second psut of 

b. 304, I. P. Code, arc intended to apply primarily at 

dca h ’^“^on to cause 

death or bodily injury guch as reckle.s driving or 

to » intended 

^ in which the 

fmrJf ^ particular person was likely 

from some peculiarity of constirutioD ._or other sDcciai 

death. Where there wat an intention to cause bodily 
injmy and death has engued, the question will ordi- 

*^nry which the accused 
intended to inflict was sufficient in the ordinary 

course of nature to wuse death or was merely likely 

to cause deaih, and that will depend mainly on the 

weapon used, the force with which it wag used, the 
number of blows struck, and the part of the body 
injured. *^_(*945) Nag. 931=222 Ind. Cas. 389 = 
47 Cr.L.J. 441— A. I. R. 1946 Nag. 120=1945 N.L T. 

■S. 300 , paras 1 , 2 and 3 — Scope. 

Held, that the language of para, i of S. 300 \va.t 
not limited to the cage where the victim wa. a sick 
man; ,t was enough if the accused knew that he 
injury was hkclv to cause the death. The eflect of 

I: 3oi, para% * of 

Held, further that the offence abo fell under 
S. 2^), para 3 and hence the accused was guilty of 
murder, A. I R. 1942 Pat. 420=23 P.L.T ■72«^=(jf^Pa» 
250=9 B.R. 36=43 Cr.L jT 083 = 202 Ind.’ca.. 637 


cabmty!"’"’ 


lppll> 


agS 

and when proved, it an almost necessary inference 
from c^abiithcd facts. Ai a basic rulC| odc may say 
that when the doer of an act knows that his act will 
result m deaths he should be deemed to have intended 
to cause death. Every man is in law deemed to know 

natural and probable consequences 
of his act. Clause (i) would, therefore, apply only 
when cither the culprit or culprits knew or must 
have known that death would be the result of bis 
or their act. For cages that fall within cl. (3) it is 
not necessary that the culprits should have knowledge 
o death so long as the intended injuries arc sufficient 
to cause death. The question of the sufficiency of 
these injuries is a matter of evidence and presumably 
a medical witness is in the best position to gjve evi- 
n" correct principle is that a 

nt^ha?rf u ' • degree of 

probability of death is very great and certainly so 

where death is the inevitable result of the intended 

injuries, whether the culprits intended death or not or 

even did not know that deaih would result. Each 

light of the degree of 
the probability of d^-ath and not in the light of the 

intelligence or knowledge of the culprit, because to do 
so would place an almost intolerable and unjustifi- 
able burden on the prosecution. A-I R. 1939 Lah 

^45=1 L.R. (.939) Lah 77 = 4. P.L.R. ®4\®3=;o 
Cr.LJ. 712=182 Ind. Cas. 900. ^ ^ 

7— S, 300 (1). fil), (Ul) and (ivl— Knowledge or 
intention — Dietinctlon between several sub- 
Section. 

distinction between S. 300, cl. (iv) and 
the first three clauses, is that in the latter the 
important thing is the intention to kill! wbUe ffie 
fo^er says nothing about it. 263 P.L.R 1914=31 

P.R. 19140^—45 P.W*R, 1914 Cr L T 

610=25 Ind. Cai. 522e ^ 

b^Tnv*?®j (2)— Intention to cause Such 

bodily injury, etc., meaning of. 

Per Mosely, J. io order of reference — Thr 

expreision intention to came such bodily iniury as 
s hkely to cause death** merely means an Xntion 
to cause a particular injury which injury is or turns 
out to be one likely to cause death. ^ is not 

toimV*'A rR''^.Q or'^^ 

injury. AJ.K, 1940 Rang. 2*iQ = 4i2 Pr T 1 

.940 Rang. L.R. 44- = .9. Ind.’cai 306 (F.B;,. 


^[} 3®°' contemplates the intention to 

death. Intention i, nlway . que.tiorof fact 

♦ 4 


s. 300 , para, (a) — AppUcabUlfy. 

fuel i^lta^Lnr““ahL“TC 

indicate that a blow on a particular p^art 
was intend‘-d to be given on a ^ 

be held that the offender infliVtel the'^'h? l" 
intended. Therefore *7 blow where he 

Section 300, I P C does P^''*Vi‘aph of 

49=0 O.L J 400=26 O C ^ 

A.I.R. 1923 OudM;. 5>3-= 

of culpable 

effect of injurv j? of 

S. 300 (3). ^ "eceesary- Meaning qf 
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Section 300. 9ub«s. (3), contains new definition of 
culpable homicide which is not contained in S. 999 
and says that it amouti to murder. This sub section 
does not mean any more than doing an act with tbc 
intention of causing such bodily injury to any person 
as is or turns out to be sutficient in the ordinary 
course of nature to cause death. Knowledge of the 
effect of the injury is not required. *940 

Rang. 259=1040 Rang. 441=42 Cr.L.J. 194=191 
Ind. Gas. 306 (F.B.). 

S. 303, para, fjl — Scope — No intention to 

cause dea^— No injury likely to cause death*^ 
Death by supervening causes— No offence of 
murder. 

Appellant failed to pay rent and deceased reported 
that he was of bad character. While the deceased 
was superv'ulng the cutting of jungle by 4 labourers and 
his two sons, the appellant appeared, and aimed a 
lathi at him and, when the deceased caught it, took 
into his heht hand his banba and struck the dereased 
twice on the teg, and when he fell on the ground, 
once on the shoulder and then ran away. The deceased 
was ihcn taken to the Thana and ihmce to bo<pttal 
where he died, as the Medical officer reported 
perhaps due to shock of the wounds or haemorrhage. 
Held : if there was any intention to cause dea'h and 
death was caOied by a wound or wounds inflicted in 
pursuance of that intention the case would be one of 
murder, even though none of the wounds which the 
accused inflicted before being interrupted were of a 
character whicli would, wiihtn the knowledge of the 
accused or in the ordinary course of nature, has'c 
proved fatal. No intention to cauie death is proved 
and consequently, the case will not fall within ihe 
first paragraph of section 300. Nor again can the 
blow be said to have been struck with the intention of 
causing bodily injury lufficient in the ordinary course 
of nature to cause <leaih. Death from hicmorrhage 
perhaps due to having been carried more than 6 miles 
cannot therefore, be said to have been a normal 

r-su!t r>fihe wound. The case, ilterefore, does not 

fall within the third paragraph of section 300. 73 

Ind. Cas. 49=9 O.L. J. 490=26 O.C. 18 = 24 
Cr.L.J. 5t3 = .A.I.R. 1923 Oudh 97. 

S. 300, fourthly — Consideration of, when 

arise:*. 

Wher'* knowledge on th^ part of an accused person 
is esi.tfjli'hed under S. 300. a further qiies'ion as to 

wheiher til'* accused struck the blow without any 

cxeme for inriirring the risk of causing .such bodily 
injury hs was likely to cause de^th arises. Such ques* 
tion however, <ioes not aiise where one of the three 
intentions uiifler S. 300 is established. A I.R. t 9}9 
Rang 223 = 40 Cr.L. J. 723=183 Ind. Cas. t45. 

S. 300, cl. ^4), when applies. 

Clause (4) of S. 300, comes into play only if no 
other clause applies .and where the intention of the 
assatlants as inferred Irom the result of their act could 
.It least lie Ih.it of causing such bodily tnjunes .is the 
as ailaiiis would have known to be likely to cause the 
deaih of their victim, the itivocaiion of cl. (.4) is 
altogether erroneous A. I.R. 19<7 Lah. 59 J ~30 
R.L R. 327 = 38 Cr.LJ 1073=171 Ind. Cas. 351. 

S. 300, Para (4^ applicability of. 

Ilie provision in th<* fourili part of S. 300, I. P. C., 
a[>(>li'^ to a person wh'> coiiitniis an act of the nature 
yeferred to and has no intention of causing an injury 


to aay particular individual. Where the accused hu 
deliberately bred shots at the deceased, this provision 
does not apply. A.I.R 1937 Cal. 432=41 C.W.N. 
1 187 = 38 Cr.L.J. 868=: 170 lod. Cas. 29* 

S. 300, para (4) — Scope. 

The fourth paragraph of S. 300 can never be in> 
yoked in a case where there was intention of causing 
specific bodily injury to a particular person. lUustra- 
tion (b) shows that it only applies to a case of 
dangerous action without an intention to cause speci6c 
bodily injury to any person. 73 Ind. Cas. 49=9 
O.L.J. 490=26 O.C. 18=24 Cr.L.J. 5I3*“A.IJC 1923 
Oudn 97. 


a. Attack by several persons. 

Ss- 299, 300, 302 and 325 — Assanlt by several 

perooos on one woman causing injaries leading 
to death — Some assanlcers not identified*^ 
Offence— Conviction under S. 332 — Propriety. 

Where the victim of an assault by several persons 
d'Cs of injuries which were caused by the violence not 
of one single person but of several persons belabouring 
the victim, some of whom have not been identified, 
it is not safe to convict the accused of the offfence of 
murder. The safer course would be to convict the 
accused of the offence of grievous hurt under S. 325, 
I P. Code. 3 A.I.Cr.D. i47 = A.I.R. 1949 Ajmer 49 
= 50 Cr.L.J. 1003. 

Ss. 299> 300 and 302 — Offence under— ^ 

Merciless beating— Death by c^onscqnent shock 
and haemorrhage. 

If a number of persons armed with fornudable 
weapons adminhier a prolonged, merciless and indis* 
criminate beating to a man and he dies by the 
consequent shock and haemorrhage, the oflbnce 
committed is murder, because the a.ssailants in such 
a catc must be attributed the intention to cause such 
injury as is likriy to cause death, and they cannot be 
hra'd to s«y that tney did not intend what was a 
likfly result of tb«-ir act and that they did not intend 
to cause death because either intentionally or by 
accident no vital parts of the bo^y were hit. 49 
F.LR. J37 = .A.I.R. 1948 Lah. 58=49 Cr.L J* a6. 

Ss* 299, 300. 302 and 149 — Concerted attack on 

deceated — Multiple injuries inf licted— intention 
is to kill deceased or at least to inflict iojuries 
sufficient to cause death in ordinary course— 
Death sentence held appropriate except in case 
of one accused who was young and under 
influence of other accused. 

Two pcrions were attacked by a number of penons 
anned wit»» deadly weapons and were done to death. 
Onr of the dccca.scd persons had ten injuries two of 
which were on the head and in view of the fact that 
they had fractured the skull, the doctor was of 
opinion that each one ol them w'as sufficient to cause 
death in the ordinary course. The other deceaied 
person had as many as 95 injuries spread on 
paits of bis body. His right ulna bone and two nbi 
were fractured- Death was due to shock cau»ed- by 
all the injuries collectively: 

Held, that takiog into consideration the concert^ 
attack to which the dead men were subjec^d and the 
multiple injuries that were inflicted t'pon them, there 
could pot he {my doybl that tfae intention of tncif 
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MiaiUnti to - kill them or at least to inflict 
injuries that were sufficient to cause death in the 
ordinary course: 

Held fortheir that as the the offence was preme- 
ditaied and brutal and there were no extenuating 
circunutances, the sentence of death under S. 3OU/149 
was appropriate in the case of all the accused except 
one v»ho being the nephew of the principal accused 
and very young (20 years old) it could be said that 
he bad acted under the influence of the older 
members of the party particularly bis uncle and, 
tbereforp, bis sentence should be commuted to trans- 
portation for life. A.I.R. 1946 Lah. 229—221 Ind. 
Gas. 629. 

Sb. 300, 302, 147 and 149. 

Unlawful assembly with object to obstruct proces- 
sion — Stones thrown and other violent acts done— 
One member of assemby stabbing Sub-Inipector of 
Police who dying as result — Accused participating in 
throwine stones — Accused held, guilty under S. 147 
only and not under S. 149 read with S. 302 — Only 
one member held, guilty of murder. A.I.R. 1942 
Lah. 59=43 P L.R. 712=43 Cr.L.J. 428=198 Ind. 
Gas. 796. 

— ■ Sb. 300 and 302. 

Use of threatening words by two of accused that 
none of the persons should be left alive, held, did not 
show that rest of the accused shared homicidal inten- 
tion with them— These accused aloX'C held guilty of 
murder and rest of hurt. A.I.R. 1942 Mad. 446=55 
LAV. iQj=i942 M.W.N. 298=11942) 1 M.L.J. 460 — 
43 Cr.L J 813 = 202 Ind. Gas. 311. 

Ss. 300 and 30a — Convictions for different 

offences. 

Eight persons prosecuted for murder — Death of 
acccased by spear wound — Only one man armed with 
spear : 

Held, that all were guilty of rioting and only one 
who was armed w'ith spear was guilty of murder. 
(1942J 23 P.L.T. 684. 

— — -Ss. 300, 304, 147, 149 — Unlawful assembly — 
Conviction under S. 304, requirements of. 

In tlie case of an unlawful assembly, conviction 
under S. 304 niust depend upon one of the two alter- 
natives— either that the person convicted has been 
proved individually to have committed the offence or 
that the person convicted has been proved to have 
been a member of an unlawful assembly, that is to 
say, of an association of persons having a common 
unlawful object. A.I.R. 1942 All. 225=1942 ALJ 
255=1942 A.W.R. 109 = 43 Cr.L.J. 654=201 Ind. 
Cas. 518. 


Ss. 300, 302 and 34 — Murder and robbery — 

Only one int.trument used — Who gave b.ow not 
known — Offence 

A woman was found robbed and murdered in a 
village The three accused who produced the stolen 
property belonged to the same village and were acqu- 
amtetl with the deceassed. No explanation was offered 
them as to the possession of the property but 
they merely denied its production. The instrument 
with which the murder was committed was a 
crowbar; 
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H«ld, that the accused were guilty of robbery but 
the fact that they were not willing to admit that 
they took part in the robbery which was proved 
against them ought not to prejudice the question 
whether they committed murder at the same 
time. 

Held, further, that ai there was only one instrument 
used, it was probable that only one of the 
assailants gave the actual blow, and as it was not 
known who was the assailant, the accused could only 
be convicted if it was found that there was common 
intention to commit murder within S. 34, Penal Code. 
The circumstances and the evidence showed tJiat the 
accused committed this robbery, and that pursuant to 
their common intention to rob the deceased and avoid 
detection, they had the further intention of murder- 
ing her, and that they carried that intention out. 
A.I.R. 1941 Bom. 139=1. L.R. (1941) Bom. 315=43 
Bom. L.R. 144=42 Cr.L.J. 697=195 Ind. Cas. 208. 

— Ss. 30© and 302. — A body of six persons went to 
the house of the deceased with the common object of 
abducting a woman and murdering the deceased. On 
their arrival they separated into two bodies, one 
entrusted to abduct and another to murder. The murder 
was committed by the latter body: 

Held, that each gang was guilty of murder under 
S. 302, as the murder was committed in pursuance 
of the common object of the unlawful assembly. 
A.I.R. 1941 Lah. ti7=I.L.R. (1940) Lah. 554=42 
Cr.L.J. 475=193 Ind. Cas. 666. 

Ss. 300, 302, 149. — Where the common object of 

the unlawful assembly of assailants was to attack, it 
cannot be said that only some of the accused should 
be found guilty under S. 302 read with S. 149. A.I.R. 
1941 Oudh 517=42 Cr.L.J. 758=1941 O.W.N. 981 = 
1941 A.W.R. 265=195 Ind. Cas. 630. 

Ss. 300 and 302. — Four persons taking part in 

commission of murder — No evidence to prove which of 
tlie accused committed crime: 

Held, that in the circumstances of the case even if 
there was no evidence to prove as to whit h of the 
persons present in ilie house committed the murder, all 
the four could be convicted of murder. A.I.R. 1941 
Pat. 5,50 = 22 P.L.T. 1035=7 BR- 802 = 42 Cr.L.J. 603 
= 194 Ind. Cas. 622. 


Ss. 300 and 302.— Held, on facts, that there was 

no proof that liic common intention was to cause injury 
known to be likely to cause death, though the 
combined effect of the injuries actually caused was 
likely to cause death. The offenders, however, knew 
that they were likely to cause not only hurt but grie- 
vous hurt and that the common intention of the party 
was to cause grievous hurt, for not only the common 
assault but also the individual assault committed by the 
accused was an extremely severe one. A.I.R. 1041 
Rang. 301 = 1941 Rang. L.R. 2.58 = 43 Cr.L.T 122 = 
197 Ind. Cas. 131. ^ 

Ss. 299 sod 300-Altack with dangerous 

wMpoos by several persons— lostanianeoub drarh 
-Persona infUctlng Injury no. known- 

If there was a joint attack with dangerous weapons 
by four or five persons on one man and the latter 
dted almost on the spot as a result of the mjurics 
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inflict^ on him, at least the offence of culpable 
homicide must be said to have been made out, and 
the mere fact that it is not possible to say who inflicted 
the fatal injury will not be sufficient to support the 
finding that no offence of murder of culpable homicide 
had been committed. A.I.R. 1940 Mad. 43=1939 
M.W.N. 879=50 L.W. 557=41 Cr.L.J. 337=186 Ind. 
Gas. 525. 


Sb, 300 fluid 30a— -Party of accused openiog 
fire on party of deceased in re\'cngc for insult — Ac- 
cused firing but hitting no one — His companions firing 
and killing deceased. 

A party of the accused consisting of three, opened 
fire on the party of the deceased in revenge for an in- 
sult of which the brother of the deceased was originally 
guilty. The shots fired by the accused did not hit 
any one but his two companions fired and hit the 
deceased ; 

Held, that S. 34, Penal Code, applied and the 
accused was guilty of murder. In the circumstances 
of the case, however, the sentence of death was 
reduced to one of transportation for life. A.I.R. 1940 
Lah. 485=42 P.L.R. 614=42 Cr.L.J. 82=191 Ind. 
Cas. 125. 


245=I.L.R. (1939) Lah. 77=41 P.L.R. 443-40 Cr.L.J 
7i2=i82=Ind, Cas. 900. ** 


Ss. 299 and 30o^Conv]ction of aJL 

Where the injury resulting in death has been caused 
by one of several j^rsons and it cannot be said by 
which of those persons it has been caused, the per- 
sons concerned can all of them only be convicted by 
the application cither of the abetment sections or by 
the application of S. 34. A.I.R. 1939 Oudh 49— 
igSQ^O.W.N. 7=40 Cr.L.J. i87=i939=A.W.R. 27- 
14 Luck. 378=179 Ind. Cas. 338. 


— ■ — Sb. 300, 304, 302 and 325. 

Death caused by single blow on head with latli^~ 
Other injuries on body not indicating determination to 
beat deceased to death — Case does not come under 
S. 302 but would come under second part of S. 304 — 
But where it is not known which of several persons 
actually struck fatal blow, case would properly come 
under S. 325. A.I.R. 1939 Oudh 49=1949 A.W.R. 
27=14 Luck. 378 = 40 Cr.L.J. 187=1939 O.W.N. 7= 
179 Ind. Cas. 338. 


— — Ss. 300, 302, 149 and 34 — Uolatvfnl aasembly 
—Joint reoponsiblJity. 

Where one of the memben of an unlawful assembly 
who is armed with a spear commits an offence under 
S. 302, when the unlawful assembly was prosecuting 
its common object which was u^ia^v^uI, every member 
of the assembly is equally responsible under the terms 
of S. 149. It is immaterial \vhcthcr any member 
individually intended to commit that offence or not. 

Intention is dealt with in S. 341 and can be consi- 
dered in those cases only which arc governed by it. 
A I R. 1940 Lah. 53 = 41 P.L.R. 802=41 Cr.L.T. 348 
= 186 Ind. Cas. G03. 

^ 30a— Murder with robbery -Common 

intention Possession of stolen property by one of 
accused — Common intcniion. 

VMicrc it Is shown that only one person is present at 
the scene of the theft arul it is clear that the crime 
has l>ecn coinniittc*!, it may well be that the logical 
conclusion to l>e drawn from that is that the posses.sor 
of the stolen property is the person who committed the 
crime; but in a C.aie in which tlicrc arc several per- 
sons involved and the question of common intention 
arLsec, great tare mii.st l>c taken not to assume that a 
person merely ff»und in possession of stolen property 
should have attributed to him, for this re.xson alone, 
a tommon intention rcsjiectmg the guilt of 
imirfltT: 

Hold, after conshlering the facts ami the circunis- 
t.iii(:rs of the case that the accused was gtiilty of 
robbery. A.I.R. j93g = Rang. 361 =41 = Cr. L J. 44 
= 18-1 Ind. Cas. 545. 

Sb. 300, 302, and 149. — Where a num>>er of per- 
sons armed witli lethal weapons g.iiher together with 
tlie (otninon object of assaulting a person, it clearly 
in«li<ate 5 tliat their common object was to casuc 
grievous hurt with ihe we.ipons and that the death 
wiis the likely result of the l>eating ihcy intended to 
administer. Insurh a ca.v* fleaih is the likely coiisc- 
qiierue for whi< h all the persons arc res{>onsible and 
a.s causing <lraih in such circumstances is murder, all 
fire guilty of it by virtue of S. 149. A-LR. 1939 L-vh. 


Ss. 300 and 302— Sadden 0 ght ensnlng 

subsequent to exchange of abuse resulting in death 
— Common intention to commit murder canoot 
be inferred — Each participant only responsible for his 
acts. 


WTiere, from the circumstances, it appears that the 
common intention of a party of accused was merely to 
abu^ the other party for their insulting behaviour and 
possibly to use fisis and accordingly there was an ex- 
change of abuse between the parties and a sudden 6ght 
subsequently ensued resulting in death of one of the 
opposite party, a common intention to commit murder 
cannot be inferred. 'Ihe whole affair is one of a sudden 
fight in whl< h each participant is responsible only for 
the individual acts s^hich can l>e proved against him 
and the accused in such a case cannot be convicted 
for any offence other than one under S. 323 > 
I.P.C. A.I.R. 1938 Lali. 747=40 Cr.L.J. 84=178 Ind. 
Cas. 605. • 


Sb- 299 and 300 — Offence committed. 

Where two or more persons unite together and 
strike a series of bluws with dangerous weapons on the 
body of the dcccared, ihfit it is impossible to identify 
any one of the wounds with any one of the assailants 
and nevertheless, if the decra>cd dies ns a result of the 
injuries received, each of the assailants is guilty of the 
offence of murder. Where one assailant commits the 
offence by siclding to the threats of other, it is no 
mitigation of ihc circumstances. A.I.R. 1938 Pat. 
258 = 39 Cr.L.J. , 554'=4 8.R. 568=19 P.L.T. 476 = 175 
Ind. Cas. 300 (S.D.) 

Sb. 299 and 300 — ConvlctlonB. 

If it is clear from the evidence who had delivered 
the fatal blow, that accused would be guilty of murder. 
Hut where one person was guilty of murder and two of 
a lesser offence, and it wa* not established which 
accused committed murder and which the lesser offence, 
none of the accused could be found guilty of murder If 
there was no common intention between them. A.I.R. 
1937 Mad. 792 = 46 L.W. 4ft6=(i937) 2 M.L.J. 4^ — 
1937 M.W.N. 1124=39 Cr.L.J. 139=172 Ind. Caa. 
382. 
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'• 3 ®® 3 ®» — Accused actine in concert — . 

Inference. 

kno\v-n which of the two accused has 
Wtu^ly kilM the deceased, but there is no manner of 
doubt that both of them acted in concert both 
guilty of murder. 1937M.W.N. 1233. 


are 


-Ss. 300, 308 307, 34 — Two accused attackix^ 

i^S**®*** euddenly— Injury by one causing death— 
Oflence of each* 

Where in a sudden fight, the two accused stabbed 
the dcMas^ and the injury of only one of them was 
res^niible for causmg death, only that accused was 
guilty of murder who caused that injury; tlie other was 

guilty of attempt to murder for causing such injury which 
he ki^ to be likely to cause death. 1937 M.W.N. 725. 



300, 30a tuid 34. 

under S. 302-34 can be 
held guilty of murder, it must be held that their common 
intention was the common intention to commit the crime 

In“G^''7oi'^'^'^' *937 Rang. 34=38 Cr.L.J. 284= 166 


-Ss. 300 and 302. 


mere a concerted attack is directed against the head 
of th^evictmwluchw-as smashed, the attack is made wiih 
the knowledge that the injury inflicted is sufficient in the 
course of nature to cause death and the offence 
u murder; and whether the attack is an attack by an 
individual or a concerted attack by more than one 

^cn«s^f hi-raT" r“ to know the consc- 

;k necessary that the common 

action should be the r«ult of a premeditated plan, but 

a^ailants acting in concert is 

a matter of mfercnce from their conduct. A.I R loii 

C- 937 )n 4 

b^bo*?8®“ 3 ®*-Concerted attack with 

R»^*^ans went to the house of 
the deceased wnh bamboo sticks and not das: 

their comm^ intention was not a common 
mtent on to commit ihc offence of murder. But when 

each armed with male 

k ‘ contemplation of 

one of ihcm th-it the result of th.rir assault upon the 

c^ceased was likely to be his draih, and hcnrc; It must 
be presumed that they had the common Intention of 
causing such mjury as was likely to cause the death of 

^"tsequenlly, the common intention was 
to commit 1 he offence of culpable homicide not amount- 

"irernrSs. 701.^- “^=38 Cr.L.J. 284 

— 300 aad 304— Death caosed dnHag fracas 
dence***” aubsidiary past— Nature of evi- 

U U necessary in cases where there is a fracas and 
^ciaUy where intention is more particularly draum to 
a person who is guilty of the act of stabbing that 
the CTidence against persons who arc taking a subsi- 

bwmtd consistent and clear* from the 

99^ Cr.L.J. 366^.66 
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S». 300, 30a, <4— CoaunoB Intention— Held, 
that the accused shared the common Intention to 
murder. 

The prim^ intention of the accused and his con- 

abduct T. The accused 
was armed with a dashe and be knew that his two 

confederates would also come equally armed to the 

place of ambush and they would resort to the u»c of 

purpose of achieving their 

ambush, he 

^ not only armed with 

dashe but with guns also, and that one of them, W 
actually used his gun against K: 

hi.”™?; ">a< Ihe accuied should have then known that 
hi8 co^ederates were prepared to go to the length of 

and^“he®dT*’'^‘;'''k‘ achieve their Object 

andil he did not share iheir iDtcmion to commit 
murdy, if necessary to achieve their object, what he 
should have done was to abstain from "taking further 
part in the matter. But he did not. Instead he used 

‘I'at moment he must be 

deemed to have the same mtention to commit murder 

as hi. two confederates. A.I.R. ,936 Rang. 28=^ 
Cr.L.J. 449—161 Ind. Caj. 297. 37 

■ "Sse 300 and 3ca. 

hdl^hl^afcLred^^^^^^ .*0 

spear Acciised No. i then chopping his h^and— AnoAer 
n,en,bor of ihe accused's parly again slabbing him 

the undoubleJly f.ial wound. .936 M.W.N. C 


8 

— Ss. 300 and 30a. 

cornered"'/, lfck'’Tp"o'„ T d'lcet^d ki.te h' 

.pot afler inflicting ^rjur , 4 o'r.hTtaH 'JLv "are” all 

guilty of murder and they must have known Ihat their 
acts were l.kdy ,o cause death. .935 M?w"n. 51. 


Se. 300 and 304. 

-is; 'sf V-' -- 

1935 M.W.N* 54.* ^ 324 only. (1935) 


56.300,302 and 149. 

on''cc^7^n^7e:^‘l;7LT'‘f?f 

men making the attack arc gnilty under 

other sections. It is not a matter of i?^ ‘^-'49 and 

lathi blow actually injures the decLsed aTr 

Al . 930=1935 A.W.R. 1064=37 CrL^^'^ '935 

A.L.J, i,r4«,5g Ind. Cas. 409 S 5 =i 935 

r/era*l;^?rn^“3 p7"i« 

Offence. ««*mng and plunging apears— 

If a number of men arrwi.^ . -.u 
another and plunge their spea,^ imo hb^h a 
there is only one inference in law and • A 
^^huh canbc drawn, and that 

intention of the assailant was to kdJ rh*- con.mon 
r^dTersi'^^g {’-■•»i-"b?e 7 m 3 er‘""s. 30'e' 

A.W.R. 93-37 Cr.L.J. 3 -i 3 ? In®d^^C.^.". 5 /^, 7'835 
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Sb. 300 and 302 — Common intention— 'Deter- 
mination. 

.'\ mere common inientioa to commit murder in 
certain circumstances might not of it^rlf, be sufficient to 
justify a finding that the accused and his companions 
had, at the time of the actual occurrence, the common 
intention i<f murdering a person In order to decide 
whether or not the accused and his conipanioas bad the 
common inten'ion of murdering him, it is necessary to 
consider what happened immediately before be was 
shot. A.I.R. 1935 Cal. 526«3q C.VV.N. 199 = 36 
CrL.J, 1220=157 Ind. 829. 

— ^Ss. 300 and 302— 'Striking several times on 
vital part— Offence. 

\Vbere several persons armed with lethal weapons. 
Such as lathis and kantas, assault a single person and 
strike him several tiiiKs on a vital part of the body, not 
only the person who actually inflicted the fatal blo>v, but 
all are guilty of causing his death, in a$ much as the 
death was caused in the prosecution of a common object, 
and the rioters, even bclore they moved to action, Imew 
lliat death was likely to be committed in the prosecution 
of their common ohji'ct. A.I.R. 1935 Oudh 110=36 
Cr.L.j. 249 = 11 O.W.N. i 543=>53 ^^d. Ca». 81. 

Ss. 300, 302 and 149. 

Where the common object of an unlawful aasembly 
was only to be nt the members of die opposite party, 
and during the prosecution of this object, one of them, 
on the spur of the moment and without 
premeditation, thrust a spear into the abdomen of a 
member of ihe opposite parly and killed him: 

Held, that it could not be said that the murder 'was 
cominit'cJ in proiccution of the common object of the 
assembly and the other rremb'Ts of the assembly could 
not be held gudty of murder under S. 302 read wiih 
S. 140, iiMsrnuch as they could not be imputed with a 
knowledge that ih** murder was likely to be committed 
in prosccuiiun of tlicir common ot>ject. A.I.R. 1935 
Oiidhj7=ii O.VV.N. 1436 = 36 Cr.L.j. a6b=io Luck. 
320— 13'^ Itid- Cai. 96. 


band of robbers, or any of them bad formed the 
intention of committing robbery, and if necessary, of 
killing in order to carry out the robbery success' 
fully, each and all of the robbers who had formed 
that common intention are liable to be convicted 
under S. 302 read with S. 34, A.I.R, 1935 Rang. 
aq = 36Cr.LJ. 605=13 R. 210=154 Ind. Cat, 881 
(F.B.) 

Ss. 300, 302, 149 — Mob mnrilering certain 

men — Common object — Inference — Accused not 
pleading innocent intention — Onus of proof that 
they did not share common object. 

It may well be that a perfectly lawful assembly of 
citizens may become later a riotous mob and it may 
be that in the mob there will be a number of innocent 
people wbo do not share the common object of the 
rioters. When a person is found to be amongst a mob 
01 rioters, the law will presume that he shares their 
common object and intention. If he does not share 
that common object and inientioD, the onus is upon 
him to prove his innocence. What the common object 
and intention of a mob is, can only be inferred from 
its actions. 

Where a mob has murdered certain men, the only 
inference which ran be drawn is that the common 
object o I the mob was murder. If any of the accused 
did not share that comxnn object, it is for them to 
prove that laft. When the defence is not that they 
were amongst the gathering of villagers with an 
innocent intention but that they were not there at adl, 
they arc bound to rebut the presumption that they 
shared in the common object of the mob. A.I.R. 
1934 All. 776=35 Cr.LJ. 919=4 A.W.R. I9t = i49 
Ind. Cas. 210. 

$8. 300 and 304. 

Wlicrc four persons strike ihe deceased together and 
it is not known whose lathi caused <he fatal injury, 
still all of thrm can be held guilty under S. 304. 
A.I.R. 1934 All. 739 = 35 Cr.L.j, 1302=3 A.W.R. 
833=151 ind. Cas. 3G4. 


Ss. 300, 302 and 34 — Murder pre-arranged. 

Whttlier the accused it alone and actually fire# a 
fatal slio' or wh^'ihT he is wi'li oiheri ai.d one of 
th'm lircs the fatal shot is iniina'Crial when the murder 
is p'e-arraiiged. In su'h a case, S. 34 "'*11 ^Pplv 
all partif ipaiits. however many in number. A.I.R. 
iq33 f Cr.L.j. 958= 1 56 Ind. Cas. 433* 


— Ss. 300, 302, 149-Large . 0/ 

attacking and killing deceased— Each individuals 
part not disiinguisbablc Oifence. 


Where a large number of people attack and cause 
P.r- of a man and there is no evidence to show 

vvhai ii.divi.lual action any one p.articular man took 
and it i« not possible lo assorne con.mon inicntion to 
) ill it should be held that the death was caused by 
ihe'persoris .via whole and those perrons should be 
charced under S- >49 read wi'h S. 302. A.I.R 1935 
Rang 406 = 37 CrLJ 196=139 Ind. Cas. 1050. 


S. 304. 

Death ensuing in riot — Rioters can be convicted 
und» r S. 304 read with S. 143 unless any one of them 
can show that he had not the common object of the 
assembly in prosecution of which death took place. 
A.I.R. 1934 All. O81 — 1934 A.L.J. 640=35 Cr.L.j. 
1494=4 A.V\'.R. 783=152 Ind. Cas. 108. 


Ss. 300,302,34 ond 114. 

Two persons going to commit robbery armed with 
guns — Persons retreating on coming of villagers— Shots 
find while trying to escape. One of the villagers killed 
from .shot fired by one of the persons. 

Held, that the other person also was guilty 
S, 302 read with Ss. 34 and 114. A.I.R. 1934 
10=61 Cal. 190 = 36 Cr.L.j. 803 = 155 Ind. Cas. 599* 


S*. 300, 302 and 34. 

Per BaguUy, J.— If, from the evi<lence as a whole 
und a*l Ihe 5U» rounding circumstances of the case, the 
('.ourt i« of opinion ihat a lec'ilimite rledtieiion may 
be made that at the lime the robbery occurred the 


Ss. 300 and 302. 

Death causer! by seven accused — No clear evidence as 
to who inflicted the fatal wound or of common inten- 
tion to murder— Coviction can be only for grievous 
hurt, 1934 M.W.N. 729. 
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S«. 300 sad 303. 


three accused intended to harass K and S 
intervened and was stabbed, all cannot be 
of murder. 1934 M.W.N. 893. 

3CK)j 303 and 34 — Intention to kill expressed 
one accused to another — Liability of both. v 

When two people attack another armed with dal^ 
and there is evidence that one of them announced his 
intention of killing, both these persons are liable for the 
act committed by one of them under S. 34. Even if 
S. 34 cannot be brought into play, S. 114 will apply. 
A.I.R. 1934 Rang. 98=35 Cr.L.J. 905=149 Ind. Cas. 




Ss. 300 and 303 — ^Jolnt commission of offence 

— Common intention. 

The mere fact that several persons took part in a 
crime, in the absence of a common intention, is not 
sufficient to convict them of that crime. Under S. 34, 
the existence of a common intention being the sole test 
of joint responsibility, it must be proved what the com- 
mon intention was and that the common act for 
which the accused were to be made responsible was 
acted upon in furtherance of that common intention. 
The presumption of constructive intention must not be 
too readily applied or pushed too far. (*933) 142 
Ind. Cas. 741=34 Cr.L.J. 404=15 N.L.J. 404. 

Ss. 300, 303 and 149. 


Ss« 300, 303 and 149. 

Where all the accused in a case were proved to have 
joined in the abduction of the deceased, but it was 
doubtful who, if any, of the accused committed the 
murder and where there was the possibility of some 
others having joined in the offence ot murder after the 
offence of abduction had been completed, and the 
ingredients of an offence under S. 149 were not proved: 

Held, that it would not be safe to convict any of 
them of murder and they were entitled to the benefit of 
the doiJbt in respect of the charge. A.I.R. 1933 Lah. 
*035=35 Cr.L.J. 426=147 Ind. Cas. 401. 

Ss. 300, 302 and 149. 

Unpremeditated fight as a result of abuse and sudden 
quarrel resulting in injury to some — Unlawful assembly 
is not constituted and accused would be guilty of only 
rioting and not under S. 302 read with S. 149 although 
some of them might be guilty under S. 302 for the 
acts committed by them. A.I.R. 1933 Lah. 028 = 3‘i 
Cr.L.J. 301 = 147 Ind. Cas. 109. 

S. 302 — Common intention to commit robbery 
— Commiosion of different acts by different 
culprits in furtherance of common intention. 

Where the common intention of the culprits was to 
commit robbery and in furtherance of that iiin-niion, 
different acts were committed by different persons, and 
A having gone to fetch P for carrying out that roinmon 
intention, C shot down Q in funberajK-e of the same: 

Held, that as the shooting flown of Q was done in 
furtherance of the common intenlum, notwithstanding 
the absence of A from the scone of occurrence, A must 
be deemed to have been participating in the joint 
criminal action in the course ol which the murder was 
committed and hence must be held constructively liable 
under S. 302. A.I.R. 1933 Lah. 819 = 35 Cr.L.J. 72 = 
34.P.L.R. 1003 = 14 Lah. 814=146 Ind. Cas. 376. 

(52 Ind. Cas. 395=A.I.R. 1919 Lah. 256 and A.I.R. 
1914 Cal. 901 Held overruled by A.I.R. 192-, P.C. 1 
(P-C.)]. 

Ss. 300, 304, 34, Part II, 335— CoiivIctsoD in the 

alternative under the two sections — Identity of 
author of fatal injuries not known — Conviction. 

Where a person was killed as a result of fatal in- 
juries inflicted on his head, but the author of the 
injuries is not known, then unleis there is a suggestion 
that S. 34, Penal Code applies, each of the accused 
must be held responsible for his own act and not for 
ffiatofhis co-accuscd. A.I.R. 1933 Lah. 865=34 
Cr.L.J. 1210=146 Ind. Cas. 221 (i). 


Where a gang of persons with the common object of 
committing a dacoity is arrested and one of the mem- 
bers of the gang, in order to make an escape fires at 
the pursuers and one of the pursuers docs, the other 
members of the gang cannot be convicted of an 
offence under S. 302 read with S. 149 although it may 
appear that the members of the gang carried arms in 
order to overawe the people of the village. A.I.R. 
1933 Oudh 53=34 Cr.L.J. 101=9 O.W.N. 977=140 
Ind. Cas. 892. 

— ■ Ss- 300, 303, 34 — Accused inciting others to 

cut the dccea.scd to death — Death of deceased as a 
result — Offence committed by accused, nature of. 

The accused and certain others armed with dah and 
spears attacked a house and the accused incited the 
odiers to set fire to the building and they set fire to 
the house; and on his inciting them to cut the deceased, 
they cut a woman to death: 

Held, that the accused took an actual part in the 
assault and that under the provisions of S. 34, he was 
as much guilty of murder as the actual person who 
delivered the blow. A.I.R. 1933 Rang. 236=11 Rang. 
354 = 35 Cr.L.J. 41=146 Ind. Cas. 392. 

Ss. 300, 30a, 304, 323 — Joint assault — Fatal in- 
jury inflicted by one — Liability of all the assai- 
lants for murder- -Common intention to kill. 

Four coolies of a lea estate persons of very primitive 
belief and rudimentary intelligence, thinking that 
anoiher person had by sorcery made one of them 
dumb, set upon liim while lie was sining in a court- 
yaid. One of them finding a knife in the pocket of 
the victim took it out and slablied him fatally. All 
the four tlragged him and hurried him in a well. The 
Jury found the pennon who had used tlie knife guity of 
murder but arquilied the three others of the charge 
of murder: 

Held, that all the accused liaving taken part in the 
afTray from die beginninR with the intention to kill 
the doce£ised, all the femr were guilty of murder. A.I.R. 
1932 Cal. 815=33 Cr.L.J. 663= 139 Ind. Cas. 8i(P.B.)! 

Ss. 300, 302. 304-II, 335— Joint assault— Death 

caused by single blow— Actual assailant un- 
koown* 

The fact that tlierc were two assailants and only one 
blow was struck and thai it is not shown who struck 
th«at blow' is not sufficient to reduce an offence which 
oihenvisc amounts to murder, to one under S 201-II 
or S. 325, Penal Code, * 

[The High Court reduced the sentence to transpor- 
tation for life on a consideration of all the rircurp- 
stances of the case including the fact that the origin of 
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the fight was shrouded in obscurity] . A.I.R. 1931 Lab. 
538*32 P.L.R. 537=32 Cr.L.J. 1083=133 Ind. 
Gas. 887. 

Ss. 300, 302, 34, 325— Fatal blow by one — 

Liability of others — Absence of common inten> 
tio% effect of. 

Section 34 deals with the doing of separate acts simi- 
lar or diverse, by levcral penons: and if all are done 
in furtherance of a common intention, each person is 
liable for ihc result of them all as if he had done them 
himself. But if there was no common intention to cause 
hurt to the deceased and the fatal blow struck by one 
of the accused was an unpremeditated act springing 
from the mind alone, then the other accused arc not 
constructive participators in that act even though 
they may have struck one or more blows. Further, it 
cannot be held that though they did not participate in 
the act of murder owing to the absence of a common 
intention, still they are liable for a lesser offence 
arising out of the act of the other accused. A.I.R. 1931 
Lali. 749 = *2 Lah. 442=32 Cr.L.J. 1219=32 P.L.R. 
925=134 Ind. Cat. 793. 

Ss. 300 and 30a. 

WTien several persons join in beating another with 
latliis and inOict such ccriout injuries on him that he 
dies shortly after the beating, all arc guilty 
of the offence of murder without distinction. A.I.R. 1931 
I^h. 536 = 32 Cr.L.J. 643=32 P.L.R. 414 = 131 Ind. 
Cas. 122. 

Ss. 300 and 302. 

Per Dalip Singh J.— If a large number of persons 
go (o as.'^ault one man with dangs, it may be held that 
death is likely to ensue; this presumption, however, 
docs not apply with the same force in the ca.se where a 
large number of people arc askauliing a similar large 
numl>cr of people even though some of them arc armed 
with dangs and sticks. A.I.R. 1931 Lah. 313 = 32 Cr.L.T. 
888=132 iDd. C«. 381. 


It was found that two accused and the approver 
conspired to commit theft and in pursuance of that 
conspiracy to kill H in order to enable them to com- 
mit theft but there was no direct evidence as to who 
dealt the fatal blow; 

Held, that the accused arc guilty of abetment of 
murder under S. 302 read with S. 109. 11. Pat. L.T. 
520=127 Ind. Cas. 566= A.I.R* 1930 Pal. X64. 

“ — Ss. 300 and 302 — Intent to rob and if need be 
to kill any one obstructing — One person kille d — 
Liability constructive. 

Some persons went to another’s house with the object 
of robbery, but with the intention of killing any- 
one who would obstruct them in the attainment of 
their object, and killed one person in the prosecution of 
such intention. 

Held: that their liability was constructive it being 
impossible to say which of them was directly responsible 
fur the death and punishment of death w'ould not be 
justified. 120 Ind. Cas. 180 =it L.L.J. 20=31 Cr.L.J. 
41 = A.I.R. 1929 Lah. 292. 

Ss. 300 and 302 — Doubt as to who struck the 

fata! blow — All guilty of murder. 

Where it cannot be found who among (he assailants 
struck (he blow whieh proved to be fatal all the aiiaiJanis 
can be held guilty of murder: 35 All. 329, Foil. 1 16 
Ind. Cas. 473=1929 Cr.C. 529=30 Cr.L.J. 944=A.I.R. 
1929 Nag. 325. 

Ss. 300 and 302 — At least two fatal Injuries 

on the head — CouM not bave been caused by 
same instrument — Both liable for murder. 

Where (wo .assailants, bearing dangerous instruments 
ass.iultcd the deceased and all the blows were aimed at 
the head, with the result that two fatal injuries were 
caused, and these injuries where such as could not be 
caused with one and the same instrument. 


Ss. 300 and 302. 

per Coldstream, J. — Where two men together re- 
peatedly strike another on his head with lathis witli 
suffi. icni fortr to break bis skull in scvrr.al places, 
their jiffetirr must l>e held to fall under S. 300 
(lliirdly), f<ir thrir iiiumlion could not be other than to 
inflici siKh itijury :»s is sufficient in the ordinary course 
of nature to cause death. (’31) 134 Ind. C^. 205 
f20(>)= 32 P.I-.K. .joi =32 Cr.L.J. 1127. 

Ss. 299 and 300 — Several person^ joining 

with common objet I — Proof of intention to 
commit murder— “Liability of persons actually 
present. 

Wlurc one of the .'icfu<cd is shown to Itave been 
present when the fatal blow was struck and it is further 
proved th.it be shared with the otliers the intention to 
cause death or injury lufhcicnt in the ordinary course 
of nature to cause death he c»n be justly convicted of 
murder even th- ugh there is no proof that he struck 
any blow to ihe |>erson murdtrrd and that the person 
was killed by be blows struck by the other persons 
alniie. 8 Kang. 603= 130 Ind. (ias. 355=“32 Cr.L.J. 495 
= 1931 Cr.C. i 7 = A.I.K. 1931 Rang, i (F.B.). 

Ss. 300, 302 and 109 — Conspiring to kill — No 

evidence wbo dealt the fatal blow — All guUty of 
abeUneot of mnrder. 


Held: that each of the two assailants was respon- 
sible for one of the fatal injuries and therefore, both 
were guilty under S. 302. 118 Ind. Cas. 50=30 

Cr.L J. 870 = A.I.K. 1929 Nag. 125. 

Ss, 300 and 30a — Fight between two parties — 

A m* mber of one party struck with stick one 
of the other party— The latter struck the ocher 
on the bead which proved fatal— Others not 
guilty on account of constructive liability. 

Certain persons who were members of party A had 
the common unlawful object to resist a process-server 
and agents of the decree-holder who formed another 
party B and to cause hurt to their persons. Marpit 
began between (he two parties in which, party A was 
faring badly. Then suddenly, S, a member of I^rty B 
came on the scene and inflicted a blow with his slick 
on P, a member ol parly A, and in return P gave a 
blow to S causing a wound on hij bead which proved 
fatal: 

Held, that the members of party A other than P 
were not guilty for die offence of murder on accoimt 
of their constructive liability under 8.149:20 VV.R. 
Cr. (F.B ), Foil. 

Held, further that under the circunaitancc# P could 
noi be laid to have committed offence ^ under Ss 
bui only of culpable homicide pitnUl^ablc 


f 
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§.30^ 114 Ind. Gas. 449>s30 Cr.L.J. 3o7=A.LR. 
*9*9 Nag. 14. 

—St, 300, 302 and 149— Assailants armed with 
weapon found in immediate presence of deceased 
—Conviction under St. 302—149 is proper. 

Where a small body of Mahomekaos numbering 
between 50 and 100 was attacked without any proved 
provocation by several hundred Hindus and was pui- 
lued to some distance, as a result of which one 
Mabomedan died almost on the spot, another was 
fatally wounded and died eight days later and six 
Mahomadans were injured in less serious manner, and 
i t was found that each of the accused was armed 
cither with a sword, spear or lathi and they were found 
in the immediate presence of the persons actually 
killed: 

field, that conviction under S. 30s read wi>h S. 149 
would be right. 109 Ind. Gas. 120=26 A.L.J. 139= 
9 A.I.Gr.R. 249=9 L.R.A Cr. 30=29 Cr.L.J. 472 = 
A.I.R. 1928 All. 280. ■*' 


Ss. 300, 302 and 34 — Common intention to 

murder'— One did the deed— All guilty as princi- 
pals. 

Where four persons took a woman out with the 
knowledge and with the purpose that one of their 
number should murder her, and one of their 
number did murder her, then that murder U done in 
furtherance of the common intention of all and all the 
four men arc guilty of the crime as prmcipajs under 
S. 34. 9O Ind. Gas. 1 13=27 Cr LJ. 1265=A.I.R. 1927 
Sind 85. , 


09. 300 and 302 — Armed to murder any resis- 
ting robbery— Two did the deed — AU are liable. 

Where four petsons armed with deadly weapons 
fully prepared to commit murder in the event of 
resistance and two of them actually committed murder 
before any resistance was offered to them. Held that 
each of the robbers is equally guilty of the offence of 
murder. A.I.R. 1925 P.C. 1 (P.C.) Foil, fig Ind. Gas. 
718-26 Cr.L.J. 14 o 6=A.I.R. 1926 Lab. 63. 

“““Ss. 300 and 302 — Unlawful assembly — Armed 
to strike any resister — All liable if anyone of 
them inflicted fatal injury. 

Where five persons assembled at the water-bead to 
take water by force and armed themselves with deadly 
weapons to strike and vanquish anybody who should 
stand in their way and prevent them from accompish- 
ing their purpose. 

Held, that they constituted an unlawful assembly 
and became guilty of rioting when they used their 
deadly weapons in pursuance of their common object, 
and further that as every one of them knew that these 
weapons were likely to be used wiih deadly effect, 
they were all responsible if any one of them inflicted 
a fatal injury. 92 Ind. Gas. 217 = 7 L.L. J. 576 = 26 
P.L.R. 820 = 27 Cr. L. J. 233 = A.I.R. 1926 Lah. 4. 


— — Ss. 300 and 302 — ^Josnt attack. 

Where the appellant and his son jointly attacked the 
deceased arid it resulted in death, the accused were 
rightly convicted for murder. 95 Ind. Gas. 60*?— 5 Bur 
L.j. 12-27 Cr.L.J. 827. 


Ss. 300 and 304. 

Where it was clear that one of the accused caused 
the fatal injury, but, under the circumstances, it was 
impossible to say which of them caused that injury: 


Held, that cither of them cannot be convicted under 
S. 304. 86 Ind. Gas. 34i“7 L.L.J. 44=26 Cr-LJ. 757 
= A.I.R. 1925 Lah. 318. 


Ss. 300 and 304. 

Where five persons armed with dangerous weapons 
made an attack upon another and death was due to a 
singlc.blow inflicted by one of them but "'ho that one 
was, ^vas not proved: 

Held, they could not be convicted under S. 304 
read with S. 34 but khould be convicted under S. 325 
read with S. 100 or rather S, 114, as they had armed 
themselves with dangerous weapons. 86 Ind. Gas. 337 
=6 L.L J. 385=26 Cr.L.J. 753=A.I.R. 1925 Lab. 117. 

Ss. 300 and 304. 

Where only one blow was struck on the head which 
resulted in the death and there was no evidence to 
show which of the accused struck the fatal blow: 

Held, none of them can be convicted of culpable 
homicide. 85 Ind. Gas. 941 = 26 Cr.L.J. 653=6 L.L.I. 
268=A.I.R. 1924 Lah. 555. 


Ss. 300 and 304. 

Grievous hurl causing death owing to a single blow 
on the head justifies conviction of all the assailants 
under S. 325 but not under S. 304, where who gave the 
blow IS unknown. 84 Ind. Gas. 861=26 Cr.L.J. 381 = 
6 L.L.J, 3*7— A.I.R, 1924 Lah. 654. 


~ — Ss. 300 and 30a— With lalbJa— All joined an 
beating— Who gave the fatal blo%v — Iii^aterial 
— All guilty. 

One B an elderly Kachhi was mercilessly beaten 
by the four accused* There had bcco Jitigatioo bet- 
ween B on the ope side and two of the accused, on 
the other, in which B had been entirely successfuls 
B was lakcD to the hospital where he died two davs 
afterwards. All the accused had joined in beating B 
when he was on the ground with lathis and they 
ipflittcd such serious injury to him that he died two 
days afterwards; 


, ***’-''v asr'vv. rviiu>>jj mm ai IQC leatt 

they were causing injury which was likely to cause 
death, and if death resulted they are guilty of murder. 
In such cases it is immaterial by whose lathi the fatal 
injury 11 inflicted. 29 AH. 282 ii no longer good law 
74 Ind.Gas. 858=45 All. 727=2. A.L J. 623=4 LR A 
Civ. 205=24 Cr.Lj. 826 = A.I.R. ,924 All^^. 


Where ,t is not shown that the accused did anv - 

which caused the death of the decea.cd, he can oi 

be convicted under S. 304 if it is shown that th 

was an unlawfuJ assembly of five or more oeri 

whose common object ua, to commit an offe 

under S. 304 and accused was one of them - 

Gas 380=14 M.L.W. 588 = 30 M.L.T. islX I R 
Mad 687. 
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S®' 299 and 300 — Attack by several persons — 

Common inteniion to cause death liable for 
murder. 

\Vhcrc ihe evidence »bowcd that four men armed 
with deadly \seapons pur»ucd the deceased and let 
upon him and killed him: 

Held, that tlieir common intention ^^af to cause his 
death or to cause such bodily injury as was likfly to 
Cause death and tmder these circumstances all those 
^s•ho took part in the murderous assault upon him 
were guilty of murder- 69 Ind. Cas. 4*9 = 23 Cr.L.J. 
72 I=-A. 1 .R. 1924 Lah. ai'i. 

— — Ss. 300 and 302— With lathis^Killed on the 
spot — Injurtea on the bead'—Ring-leader — Penalty 
of. 

Where a number of men armed with lathis make 
a concerted attack upon another man and practically 
kill him on the spot, inflicting injuries on the head, 
as the result of blows which must have been Ururk 
either v%ith the intention to kill, <>r at any lalc with 
the intention to cause hurt such at the strikers must 
have knossn to be iminiocntlv likt-Iy lo result in the 
death ol ihe person struck, in the case of the ring 
leader at least in such an aisauh, the penally 
prescribed by the la\N as the proper penally in cases 
of murder will be inFlicted. 71 Ind. Cas. 234=20 
A.L-J. 900=24 Cr.L. J. 106 = 45 All. i3o=A.I.R. 1923 
All. 8«. 


consequence as a natural and probable consequence 
unicrs and until the contrary is affirmatively shown. 

Where A joined B in beating C with heavy stick 
and in consequence C died of fractured skull: 


Held, that A must be presumed to have intended 
t^'gether with B to cause C*s death a*»d both were 
guilty of murder. 64 Ind. Cas. 838=23 Cr.L.J. 54= 
A.LR. 1921 Nag. 78. 


Ss. 299 and 300 — One of tw® killed — Intention 

to kill him presomed. 

Where several persons attack two men A and B, 
but kill only B, whether their object was to get at A, 
rnore than at B, or whether they went at B, mistaking 
him for A, they shall be taken to have intended to 
kill B and there can be no question of B’a dtalh 
being accidental. 62 Ind. Cas. 545=22 (i.L.J. 529= 
22 Bom. L.R. 1274. 


S5. 299 and 300 — Lmtbi blows directed at the 

bead — Koowlcdge imputed. 

Where iliree persons attack with lathfe, the blows 
being directed at the head they roust be imputed 
with the knowledge that they were likely to cause 
drath. 60 Ind. Gas. 676=22 Cr.Lj. 276=3 U-P.L.R, 

(Lah.) 34* 


Ss. 300 and 302 — Beating by all — Death caosed 

— No common intention — Not known who gave 
fatal blow -None guilty of murder. 

W'here three arcuted b'-ai the drcea«cd and it was 
not proved \n 1 io gave the fatal blow or that the 
common intention of the accuicd %sab 10 commit 
murder ; 

Held, that none of tlie accused can be convicted 
of murder. 76 Ind. Cas. 705=1 Rang. 350=2 Bur. 
L J. 142 = 25 CrLj 24 t=A.I.R. 1923 Kang. 268 . 

^ Ss. 300, 302 and 34— Conjoint beating resulting 

in death — All guilty^Wben E»cep. 4, would apply. 

Where ihc accused alt conjointly beat the deceased 
and caused his dcaih, uiid« r S. 84 , penal Code, they 
arc equally guilty ol the olfcncc of murder, Exccp> 
lion 4 to S. 3 {jo would have bc«-n applicable to the 
J.i' t of ill)' • .i-'C l)ul for tljc facts that the 
4 >sailants took uiidur advantage and acted in .1 cruel 
and uriusu.il rnaiinrr in int lie ting s<'riou> injuries upon 
an old nian ol l »9 )car*. 81 ind, Cas. 3*1 = 4 L L-J. 276 
= 25 Cr.L. I, -,47 — A.I.R. 1922 Lah. 260 . 

Ss. 300 anti 302- Several persons beating with 
heavy lathis — Natural consequence of such action 
presumed All guilty of murder. 

When one rnari sets al>oul iioimcing anr>||irT uiih 
a livavy 1 «thi, and still more v.heii iwq Or luore do 
►o. u ii: Tiiore ihm inertly likely that one blow at 
bast .-.ill land on tlu; brad of the man ait.itk''d, 
l.'.- ever r:ar<-fid his aktail.mis ina\ be to avoid the 
head, and that lie • ill die of a fractured skuH in 

COIU' quence . 

livery sane p<T>on of the age of discretion is 
prc'urned lei iiiteinj ihr naiural and probable ttmse- 
C[oen< »'i <il bis o’.-.ii act, and that in deciding what 
.ire ihe iMtural an'l probable consequences i>i an act 
the onl-; sale rule to ajiply is to rrgarrl «-very actual 


Ss. 299 and 300 — Common Intention I0 to 

cause grievous hurt — One member causing death 
—Several liability. 

W'bere one member of an unlawful assembly, 
actuated with the common intention of causing 
grievous Jiui c, but actually causing death, is respon> 
sible for causing another's death, he is guilty under 
Ss. 147 and 304 and the rest under S. 304 read with 
S. 149. 60 Ind, Cas. 679 = 22 Cr.L.J. 279=7 O.LJ- 

C71. 

Sb. 299 and 300— Attack by aeveraj peraona. 

When in a fight among persons armed with latbla 
one dies from the injuries received by him, all the 
oth-is arc punishable under S. 304 as it would not 
be certain whose blow caused the death. 58 Ind, Cas. 
942 = 21 Cr.L.J. fcC2 (AIL). 

Sb. 299 and 300— Attack by several peraona— 

Unpremeditated attack— Two persona— Death— 
OffcDca. 

Two persons on receiving provocation delivered an 
unpremeditated attack on ilie deceased. It wal not knosvn 
who struck the fatal blow. Held, that both were guilty 
of an Offence under S. 325, I.p.C. 2 P.W'.R. 1920 Cr. 
= 2 U B.L R. (Lah.) 22 = 21 Cr. L-J. 3 = 54 lod. 
Cas. 51. 

Ss. 299, 300 and 302— Attack by several per* 

boos— Fight among three peraoaa — Death of one 
— No common intention— Offence. 

In a light wJiich ensued over the divition of pro- 
perty between three persons, one of them was bit by 
a lathi and died. It did not appear ^vhich of the 
two bad struck the blow which caused his 
death. Held, that the accused were not acting in 
router! .intI none <jf ibrin could be ronviciM of 
murder. J7 A.I..J. 1095. 
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Ss* 299 and 300 — Attack by several persons — 

Murder— Joint attack. 

Where several persons jointly attacked and caused 
the death of the victim by lathis, all are guilty of 
murder. 16 A. L. J. 918 = 20 Cr.L. J. 22=48 Ind. 
Gas. 502. 

Ss. 299, 300 and 325 — Attack by several per- 
sons — Doubt as to who struck fatal blow— Culpa- 
ble homicide. 

Where in a free fight several persons attack one, 
and the evidence is doubtful as to which of the 
assailants struck the blow, which caused tl.e death, 
the accused could not be guilty of culpable homicide 
but only of grievous hurt under S. 324, for it was 
not the common intention of all of them to cause 
death. 29 All. 282, Foil. 40 All. 103=16 A.L.J. 11 = 
19 Cr.L.J. 150=43 Ind. Gas. 438. 


common intention to murder is established by the 
circumstances of the case. 6 Bur. L.T. 68=14 Cr.L.J 
396=20 Ind. Cas. 220. 

Ss. 299 and 300 — Attack by several oersons — 

Liability. 

Per Lindsay, J.C, (dissenting). — When the acts of a 
combination of persons are blows causing severe bodily 
injury sufficient in the ordinary course of nature to 
cause death each of the accused persons taking part in 
such combination is guilty of murder. 

Per Kaonaiyalal, A J. C.: — Where persons go with a 
common object, each and every one becomes reiponsi- 
blc for the acts of each and every other in execution 
and funhcrance of their common purpose but not for 
unpremeditated acts beyond the original object and 
intention. 


S». 2991 300 snd 325— Attack by several 
persons — Colpable homicide— Grievons hurt. 

Where death is caused by blows struck to the deceased 
by several accused persons and it cannot be made 
certain which blow was struck by any individual 
accused, the conviction should be under S. 325 and not 
S. 304. 37 P.R. 1914 (CrJ, Foil. 109 P.L.R. 1916=45 
P,W,R, i9i6Cr.= i7 Cr.L.J- 451=36 Ind. Cas. 131. 


— Ss. 299, 300 and 149 — Knowledge or inten- 
tion. 

Where one of the accused, who belonged to the gang 
of dacoits was arrested when he was being pursued by 
villagers while the other being separated, shot, and 
killed a.pursucr it was held that the accused arrested 
could not be convicted under S. 307, I.P.C., as he was 
separated from the real murderer who no longer belong- 
ed to the gang. 17 Bom.L.R. 906=16 Cr.L.J. 745=31 
Ind. Cas. 345. 


— “Ss. 299, 300 and 313 — Attack by several per- 
sons— Four accused joined in beating a man to death — 
Two only gave fatal blow — The liability of the other 
two. 

When four persons were engaged in beating another 
out of whom two gave him fatal blows while the other 
two only struck him on the body and it was not shown 
that they lad realised that they were committing murder 
or how grave the injuries inflicted by their comradc.s 
were, Held, that the latter were guilty only of simple 
hurt under S. 323. 41 P.W.R. 1914 Cr.= 16 Cr.L.J 93= 
2 fio P.L.R. 1915=26 Ind. Cas. 1005. 

— Ss. 299, 300, 302 and 304 — Attack by several 
persons — Several persons beating one unarmed man 
with lathis — Murder. 

Where five persons assaulted a man with lathis and 
beat him to death, all were guilty of murdersinre they 
all had knowledge of ihc consequences though it was 
not unknown whose blow was fatal. 14 Ind. Cas. G49, 
not approved. 35 All. 560=11 A.L.J. 926=14 Cr.L.J. 
685=21 Ind. Cas. 1005. 

Ss, 299 i *®d 326 — Attack by several per- 

sons— Murder — Two accused— Doubtful as to who 
caused the mortal injury — Common intention. 

Where two accused were charged with tnurdcr and it 
IS not clear as to which of ihcru caused the mortal 
injury, both of them should not be sentenced unless a 


Per Rafique, A.J.C.: — 

Where the cumulative effect of some or all injuries 
inflicted by several persons is death, all ate ^ilty. 
Where only one deals the fatal blow while others cause 
minor injuries, the former alone is liable for the fatal 
blow. Where the fatal blow is not traceable to any 
particular person while all cause minor injuries, none is 
responsible for the fatal blow since the common intention 
of all was not necessarily to commit murder. 16. O. C. 
19=14 Cr.L.J, 241 = 19 Ind. Cas. 497. 


Sb, 299> and 160*— Attack by several persons 

— Culpable homicide— Two persons fight Death 

of one. 

L and M met and after abuse came to blows and 
each struck the other down. Others had also joined the 
fight and M died of the injuries received. There was 
no reliable evidence that L- alone was the 
assailant H^d, that L. could not be convicted under 
o. 304, I.P.C.iand no offence had been committed 
1912 Sup. = 32 P.W.R. 1912 Cr, = i3 Cr. L- j! 
718=16 Ind. Cas. 526. 


— — Ss. 299 and 300— Attack by several persons 
— Intention. 

Four persons who attacked a man and caused his 
death arc guilty of an oflence under S. 302 il their 
common intention was to cause death or bodilv injurv 
likely to cans.- death or suffi'^ient in the ordinary course 
of nature to < auic deaih, and of an offence under S. 304 
If their common intention was to make a violent assaLlt 
and they knew that it was likely to cause death, 

Cr.L J. 159= 13 Ind. Cas. 847 (All.) ^ 


Where one membrr of an unlawful assembly does an 
act which causes the death of a person and there is no 

sufficient ground for holding that the act 
was done in pursuance of the common obicct 
the mrmber who alone caused the death is truiltv o 7 an 

(-9") ' M.w!rVo“ 

M.L. 1 . 362=12 C-r.L-J. 124 = 9 Ind. Cas. 727. ^ ^ 

-Ss. 299 and 300-Attack by several accused. 

P<^r*ons accused of murder 

to who struck the 
fatal blow It li not safe to differentiate the guilt of the 
accused and sentence some of them to the exuenie 
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penalty of ihc law. 9 M.L.T. 103= 12 Cr.L.T. 48=9 Ind. 
Caj. 288. J » 

Ss. *99 find 300— Attack Hy several persons — 

Nlnrdcr — A person murdered by two — Doubt as 
to wbicb of tbe two committed murder. 

When it is shown that one of two persons must have 
Committed murder but it is not clear, which of ilic two, 
both must be acquitted. 22 C 638, Foil, 8 P.W.R. 1909 
Cr.= 10 Cr.L J. 32 1 = 3 lud. Gas. 622. 

Ss. 299^^^ 300 — Attack by several persons — 

Murder — Assault by more than one person — 
Evidence not showing wbo inflicted blow — 
Murder. 

Where two or three persons attacked two otheitand 
inflicted serious injuries on them which caused their 
death and the evidence did not show which blow was 
dealt by which individual it is reasonable to infer that 
the accused persons in making the brutal and fatal 
assault must have known that it would result in the 
death of the persons assaulted and that the accused 
could therefore be convicted of murder. 7 Cr-L.R I2'i 
(Mad.) ' ^ 


3. Causing death. 

Ss. 299 and 300 — Causing death — Meaning of — 

Murder — Intentioo to clause the death of a person 
alive or believed to be alive necessary. 

Accused struck his wife on the head with a plough- 
share which rendered her senseless. He believed her to 
be dead and to lay the foundation for a false defence 
of suicide he proreeded to hang her from a beam by a 
rope, which resulted in her death by asphyxiation: 

Held, that the accused was not guilty of murder. The 
expresbiun 'causing death’ in S. 299 of the Penal Code 
means putting an end to a human life. A man is not 
guilty of culpable homicide if his intention was directed 
to what he supposed to be a lifeless body, 18 (J. W. N. 
1270. Foil. 42 Mad. 517 = 37 M.L.J. 17 = 26 M.L.T. G8 
= to L.W. 45 = ^> 9 « 9 ) N 3 jo=»20 Cr. L. J. 404 = 

51 Ind. Gas. 164. 

Ss. 299, 300 and 325 — Causing death, meaning 

of. 

Where die accuicd assaulted bis wife who became 
unconscious and thinking her to be dead he hung her 
up to give an appearance <')r suicide but the rntdical 
evidence showed thai she died of htinging. Held, that 
the accused could not be »:onvicted under S. 302, I.P.C., 
as there w.tt no intention to kill her and as he iliought 
that she w.is already dead. IJiil he was guilty under 
S. 325 of the I^cfial Code. lOC.NV.N. 1279'=: 15 Cr.L. J. 
709 = 26 Ind. Gas. 157. 

' - Ss. 299 and 300— Causing death, meaning— • 
Murder— 'Intention to murder someone dec — 
Murder by poison. 

The accu'cd prcp.ired sweet containing poison with 
the intention of giving them to her limband. The 
husliand with nune others ate them. One of the guests 
died iti coi)s<‘(jiiencc of it. Held, that the accuved ^vas 
guilty of nuirder, »§ the itoention ol causing <lcath does 
noi rne.ui the death of atiy particular persun. 22 M.L.J. 
33 3. Foil. 39 All . lUi = I A.L.J. 1^=17 cif . L. J. 305 = 
■_jt) Ind. Gas. 

Ss. 299 and 300, Ulus, (d^ — Clausing death. 

meaning of — Inteotion of the accused. 


It is not necessary that the persoD charged with the 
offence of murder should intend to cause the death of 
any particular person. Absence of proof of motive 
docs not affect the man’s guilt. (1910) M.W.N. 77 
— 7 M.L.T. 314=11 Cr.L.J. 222=20 M. L.j. 657 
= 6 Ind. Gas. 51. 

4* Child in mother’s womb — S. 399, Ezpl. (3). 

— — S. 299, Expl. 3 — Child in mother’s woxnb— 
Newly born child — Proof of life after having wholly or 
partially cmcigcd from its mother. 

Under the English Law the child must be completely 
emerged to constitute a human being. But under 
S. 299, Expl. 3, I.P.C., it must be prov^ not only that 
the child breathed and was therefore a living child 
(for that might have been done while it wasen^ly in 
the mother’s womb) but that it breathed aBer it had 
wholly or partially emerged from its mother’s womb. 
29 P.R. (Cf.) 1915= 17 Cr. L.J. 20=46 P.W.R. 1915 
Cr. = 32 Ind. Gas. 148. 


5. Death avoidable by proper treatment — 5 . 399, 

EjKplanation (a). 

S. 299, Expl. 2 —Applicability — Thrust with 

knife into abdomen — Death ultimately due to gangrene 
and paralysis of intestines — Offence. 

A thrust \vith a knife into the abdomen viscera deep, 
causing the intestines of the victim to emerge, is suTfi* 
cient in the ordinary course of nature to cause death. 
The fact that death is ultimately due to tbe superven- 
tion of gangrene and paralysis of the intestines and that 
the merlical evidence was to the efRct that^ if an 
operation had been performed within an hour of the 
cau.sing of the injury, the victim's life might have been 
saved, cannot reduce the offence from cntirdcr to culp- 
able homicide, in view of Expl, 2 to S. 299. I.P. Code; 
I.L.R. (1948) Nag. 435= 1948 N. L.J, 47*=49 Cr.L.J. 
647 (2)=A.I.R. 1949 Nag. 19. 


' — -S. 299, Expl. (2) — Stabbing in vital part of 
body — Offence. 

Where an accused has stabbed the deceased on a 
vital pan of the body and the deceased has died as a 
direct result of that mjury and the injury is one which 
in the ordinary course will cause deatli, the accused 
is guilty of murder. The mere fact that the deceased 
might have l>c<*a saved if expert medical attention had 
been afforded at once makes no dcffercnce as to the 
nature of die crime. A.I.R. 1940 Mad. 293 = 50 L.W. 
787= 1939 M W.N. 1129 = 41 Cr. L.J. 491 = 187 In<i» 
Gas. 632. 


S. 299, Expl. (a) — Inefficiency of treatment-— 

Effect. 

Where an injury is intentionally inflicted the defend 
that no proper medical treatment was forthcoming does 
nf»i exonerate the pcrion who caused the iryury 
guilt of murder if he intended that the injury should 
be sufficient in the ordinary course of nature to cause 
dc.uh, or knew' that it was likely to cause death to 
ih.it {KTson. It dors not exonerate him from guu* 
orcu)i>ablc homicide if death cosues as a natural ot 
likely consequence. Such a person is deemed to haw 
caused ihc death, and his degree of criminal respoQ«* 
bility must depend on the knowledge or intention to 
he g.ithere(J from the prove<l facts. .^.I.R. 1937 
396=1937 Rang. L.R. 384 = 38 Cr.L.J. I 097 «*i 7 ‘ 
Ind. Cas. 57.1 (F.lh). 
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— S. 299, Expl. (2) — Death avoidable by proper 
treatment— Whether alters nature of crime. 

A person may be guilty of murder notwithstanding 
that Heath would have been avoided if the injured 
person had submitted to proper treatment. A person 
may be guilty of murder wben the immediate cause o 
death is the treatment administered, and the question 
whether the treatment was proper treatment docs not 
arise, provided that it was administered bona fido 
by a competent physician or surgeon. A.I.R. 1936 
Rang. 442=37 Cr. L.T. 1119=14 R. 643=165 Ind^ 
Cas. 245. 

* 

— — S. 299, Expl. 2— Injuries caused not direct 
cause of death — Death as a result of gangrene — 
Offence. 

Where the deceased did not actually die from the 
injuries but died from the gangrene which set in 
consequence of some dirty substance, such as a 
bandage on the da with which the injuries were caused, 
wming into contact with one injury, although the 
injuries were not the direct cause of death, never the 
less under Expl. 2 to S. 299 the person who caused the 
injuries must be held to have caused the death. A.I.R. 
1936 Rang. 526=38 Cr. L.J. 103= 165 Ind. Cas. 91 1. 


6. Evidence suid proof. 

Synopsis, 

(a) Burden of proof. 

(b) Child witness. 

(c) Circumstantial evidence. 

(d) Conduct of accused. 

(e) Confession and retracted confession. 

(f) Dying declaration. 

(g) Evidence of approver. 

(h) First information report. 

(i) Medical and other expert opinion. 

(j) Murder by poisoning. 

Ik) Murder by strangulation. 

( l ) Possession or production of property 

of deceased. 

(m) Proof of death. 

(n) Solitary witness. 

(o) Statement of accused. 

(p) Suicide or murder. 

(q) Miscellaneous. 


* S. 299, Expl. (2) — Deceased dying due to 

ignorance and unskilful treatment — Ofifence. 


6 (a). Evidence and proof — Burden of proof. 


Where the death of the deceased was due to her 
Ignorance and the unskilful treatment which iLe received 
in her village, and iN.e injuries on her head were only 
the remote cause of death. 


Held, that the accused was -not responiible for caus< 
ing death and that be was not guilty of culpable 
homicide. A.I.R. 1935 Rang. 418=37 Cr. L.J, 205= 
159 Ind. Cat. 1032. 


S. 299 » Expl. (a'* — The idea that the victim of a 
murderous assault must take such great care of hit 
health and tliat he dee* not by any neglect or omitsion 
on his part hasten the advent of bis death, is not coun- 
tenanced by any provision of the Penal Code. A.I.R. 
1934 Oiidh 405=35 Cr. L.J. 1113=11 O.W.N. 851 = 
150 Ind. Cas. 619. 

— S. 299, Expl. 2 — Inefficient treatment— 

Effect. 

The mere fact that the death of the deceased could 
have been prevented by proper treatment cannot take 
away a case from the operation of S. 299. A.I.R. 
1932 Oudh 279=9 O.W.N. 655=34 Cr. L.J. 99= 140 
Ind. Cas 706. 


- — S. 299, Expl. (2)— Prompt or better treat* 
ment — Might have saved. 

The mere fact that more prompt or better 
treatment would have saved the deceased cannot 
exonerate the accused from liability for the death. 108 
Ind. Cai. 164=10 A.I.Cr. R. 39=29 Cr. L.J. 345 
(Lah.) 

S. ^ 299 i Expl. ^2) — Murder or culpable 

homicide — Fracture — Gangrene — Grievous hurt. 

Wheic in a scuffle the accused struck three lathi 
blow* which fractured the bonei and caused gangrene 
resulting in death hut it was found that the accused 
dm not intend to cause death, the accused it not guilty 
of murder but of manslaughter. 42 All. 302 = 21 
U. L.J. 783=18 A. L.J. 224 = 58 Ind. Cas. 463. 

12 — F. Y. D.— 11 . 


Ss. 299 , 300 302— Murder by fire-arm 

Ingredients of offence — Burden of proof — Theory of 
accidental explosion— Special plea and proof by accused 
— If necessary— Evidence Act, S. 105. 

In a trial under S. 302, I. P. Code, for murder by 
a fire-arm, the prosecution has to show not only that 
the firing was intentional or voluntary but also that 
the firing was prompted by any such intention or know- 
ledge as is mentioned in S. 300, I. P. Code. If 
neither of these ingredients is proved, the offence com- 
mitted is not murder whatever else it may be. In such 
a trial the first question is whether the firing was inten- 
tional and on this issue the accused it under no obliga- 
tion to prove that the firing was not intentional but only 
accidental, the initial onus of proving the intent being 
always on the prosecution. If considering every 
relevant fact the theory of accidental explosion remains 
as likely as that of intentional firing or even reasonably 
possible the accused must be acquitted on the ground 
that the prosecution has failed to prove one of the 
essential ingredients of the offence of murder. In such 
a case it is wholly incorrect to say that the burden of 
proof that the firing was accidental is by reason of 
S. 105 of the Evidence Act or on some general principle 
on the accused, and that the accused must take a 
special plea to that effect and prove it in the same 
manner as the prosecution is required to prove a fact. 
It is not the law that if the Crown satisfied the Judge 
that the deceased died at the prisoner’s hanfis then the 
prisoner has to show that there arc circumstances to 
be found in the evidence produced by the prosecution 
or by the prisoner which alleviate the crime so that it 
is only culpable homicide not amounting to murder or 
which excuse the homicide altogether by showing that 
it was a pure accident. Pak. L.R. (1048) Lab 201 = 
A.I.R. 1949 I'ah. 85 = 50 Cr. L.J. 397. ^ ^ 

Ss. 300 and 304.— The onus ought to be thrown 

on the accused as S. 105, Evidence Act requires i<> 
sh.iw that there were extenuating circumstances w^hich 
leduccd the offence to culpable homicide not amouni- 
mg to murder. A.I.R. 1943 Pat. 397=22 Pat. 338=. 15 
Cr. L.J. 213 = 210 Ind. Cas. 210. 
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Ss. 300 and 302 — Onus of proving mitigating 
cir ciuns tanc es. 

WTicn the facts are clear, the onus is upon the accused 
to »how the circumstances which would bring the 
offence whithin the category of those offences where 
captial sentence ihould not be imposed. A.I.R, 1942 
Pat. 1 13=^43 Cr. L.J. 90=8 8.R. 129 = 21 Pat. 153 = 
196 Ind. Gas. 852. 


Ss. 300 and 302 — Burden of proof. 


Accused is not bound to prove how the man was 
murdered. But where in a village of two hundred 
houses the murder has tafecn place just after sun rise, 
the fact that the accused could not produce any evi- 
dence to show that they were innocent can be taken 
into consideration with other evidence against them. 
A.I.R. 1942 Oudh 193 = 1941 A. W. R. C. C. 354“ 17 
Luck. 376=1941 O.W.N. 1246 = 43 Cr. L.J. 243=197 
Ind. Gas. 701. 


— Ss. 299 and 300 — Onua. 

The burden lies on the prosecution to establish that 
tlic act alleged to constitute murder was really the act 
of a person other than the deceased. The burden is not 
cast upon an accused person of proving that no crime 
has been committed, though it has been cstablishtxi 
that the accused has special knowledge on the point 
w’hcUicr a crime was committed or not. AIR 1040 
Mad, 1 = 1939 883»3 o L.W. 432 = 41 Cr. L I. 

369= 186 Ind. Gas. 704. 


— — Ss. 300 aad 304— lateation or knowledcc — 
Duty of prosecution* 

In a charge under S. 302, burden is on prosecution 
to prove micntion. Where the intention is not proved, 
they fail to prove the charge of murder and accused 
cannot be convicted for murder even in the alternative. 
It the prosecution can prove knowledge, the proper 
courie IS to convict accused for offence under b. 304, 
Pan II and not in the alternative. A.I.R. 1938 bind 

B ^ 4 bo =*74 Ind. Gas. 


Sb. 300, 302, 304 — Burden of proving homicide 
being Culpable. 

Kvery death by violence is not culpable homicide. 
Suiiie .at least can be justified. The burden isahva>s 
On the prosecution i<> prov<- l>y rvi«lcnce that the lioiiii- 
cidc was culpable. 1937 M.W.N. 1196. 


of proof as 


— Ss. 300 and 30a— Borden 
intention or koowlt-'dge. 

In Hriiish India ilu* l.iw dtics not regard, that ev< 
f.isr t.i li'.iiiicitle is prima facie murder. The biird 
"t a c rtain intent or kn<iwlei|g<: — that whi 

ill l.ueli'h law is called inalicr — is thrown on the p 
i' l lUioii by the statutory definition ol culpable hoinii i 
.iiel i>iiir<]<*r: aiid it is not only in cases ol murder il 
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•MJii'e; that burden is inipos»’d in every offenre coinj 
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Ss. 300 and 302 — AfflrmaUve proof of 

mnrder by prosecution beyond seasonable doubt 
— Necessity of. 

In a trial for murder, it is not the bounden duty of 
the accused to prove how the deceased met with hb 
death. It iii for the prosecution to prove afRrmatively 
and beyond all reasonable doubt that accused was res- 
ponsible for the murder of the deceased. Where the 
trial Judge has practically rejected the version of the 
occurrence given by the prosecution witnesses and the 
Court of Appeal agrees with him, the accused cannot 
be convicted. A.I.R. 1935 ( 5 udh 7 = 11 O.W.N. 1219 
= 36 Cr. L. J. 181 = 152 Ind. Gas. 423. 

Ss. 300 and 304 — Burden of proof. 

Where eight men, none of whom carried lathies, 
attacked and beat a man to death by breaking his 
ribs, it is for the prosecution to prove that the common 
intention was to break the ribs or that beraking of the 
ribs >vas such an act as they knew to be likely to be 
committed. In the absence of such proof, however, 
only those of them who %vere proved to have actually 
sat on the accused's body and to have brought pres- 
sure on his ribs can be convicted under S. 3'^4*i49* 
Others can be convicted only under S. 323-149. 118 
Ind. Gas. 369=10 L.R..'\.Cr. 100 = 30 Cr.L.J. 903= 
12 A.I.Cr.R. 80= 1929 Gr.G. i63 = A.I.R. 1929 All. 575. 


— — Ss. 300 and 304 — Accused tattooing deceas* 
ed and allowing snake to bite him and causing 
death — Bordm of proving that accused honestly 
believed himself able to produce immunity lies 
on him — If burden is not discharged, offence is 
only culpable homicide. 

Accused who professed to be able by tattooing to 
render persons tattooed by him immune from the effect 
of snake- bite, tattooed number of V'illagcrs and then 
allowed a poisonous snake, which he was himself 
handling, to bite one of liicm. The man who was bit- 
ten died at oacc. 

Held, that tlic burden of proving that the accused 
was justified in believing, and did really believe, that 
his tattooing gave immunity was on him. If the ac- 
cused proved ihat he honestly believed himself to be 
able to produce immunity, he would be guilty merely 
ol a rash and negligent act not amounting to culpable 
homicide. But othcrvvUc he would be guilty of ciil* 
pabie liomicide not amounting to murder, because he 
cauki-d death by an act done with the knowledge that 
it w.is likel> to cause death but had neither the inten- 
tion nor the knowledge netessary to make his offence 
niurilcr. bj Ind. Gas. 843= 1 1 L.B R. 58= A.I.R. 192! 

L, B. 2(). 

Ss. 299, 300 and 307 — Evidence — Mafdor-^ 
Guile - Proof of, on probcvutlon. 

Tin* prosecution should prove tlicir story and cannot 
ffly on the weakness of the dcfiuicc case. Where the 
a(<tiM-d set up a right of private defence and tJierc 
was koine doubt about its truth, the accused was 
riititli'd to the benefit of the doubt and to be 
aKjuiitcd. lOCr. L.J. 152 = 1 .f 1 *. W.R. i9i5Cr.“i31 
r.L.K. 1915= ^7 IikI. Gas. 218, 

Ss. 300 and 30a — Insanity —Burden of ptOt>(* 

Mur«!er — Biirilrn f>f proof in rase of insanity is on 
aicuscil — Burden not higher tiian that which rests upott 
it plaiiiiifl or defend.ini in « ivil prnreedings. 193 ® 

M. W.N. I 248 -. 1.1 .M.L.W. 8.J4 (P.G). 
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6 (b). Evidence and proof — Child %vltneoB. 

Sa. 299 and 300 — Evidence of child. 

The evidence of the child is not admissible as evi* 
dence of the truth of what it says but as explaining the 
conduct of other witnesses; even what it said is ad- 
missible in evidence. Where, therefore, the mother of a 
child is murdered and the cries of the child attract the 
pasieri'by, the witnesses can speak not only of the 
nature of the child’s cries, but even as to what the child 
said so far as it explains their conduct. A.I.R. 1938 
Sind 97=39 Cr.L.J. 618=32 S.L.R. 709=175 Ind. 
Cas. 324. 

Sa. 299 and 300 — Evidence — Murder — Evidence 

— Testimony of a little girl. 

Where the only evidence against the accused who 
were charged with the mutder of a little girl was that 
of a girl of 10 years old, and the accused were in 
possession of the jewels of the murdered child and were 
not able to explain their possession of them, the evidenc 
is sufficient to sustain conviction, 6 M.L.T. 123=11 
Cr.L.J. 157=4 Ind. Cas. loS*- 

6 (c). Evidence and proof — Circumstantial 

evidence. 

(i) General 

(ii) Accused seen in company of deceased 
(ill) Blood stains 

(iv) Knowledge where corpse is buried 

5 (c) (i). Evidence and proof — Circumstantial 

evidence — General. 

Ss. 299 » 300 and 302 — Circumstantial evidence, 

rule as to stated — Fact that accused offers no 
cxplanatiooi if can be used against — Court, 
if can invent possible explanations. 

The rule as to circumstantial evidence U that it must 
be consistent, and consistent only with the guilt of the 
accused and if the evidence is conswtent with any other 
rational explanation, then there is an element oi doubt 
of which the accused must be given the benefit. No 
doubt one of the circumstances, which has to be taken 
into account is the fact that the accused has offered no 
explanation, or has offered a particular explanation, but 
it must be borne in mind that in India the accused can- 
not go into the witness-box, and is not bound to give 
any explanation at all. The fact that he docs not open 
his mouth cannot be. used against him. It is the dear 
duty of counsel in defending an accused to point out 
that the evidence is quite consistent with an explanation 
which fits in with the accused’s innocence and the 
Judge is bound to ask himself whether there is any 
rational explanation of the evidence which is consistent 
with the innocence of the accused, and if there is he is 
not justified in convicting. A reasonable explanation 
of the evidence should not be rejected because 11 is not 
offered by the accused. The Court is competent to 
invent all possible explanations and theories which fit 
in with the evidence and are consistent with the 
innocence of the accused when the accused’s statement 
does not explain the evidence against him. A.I.R. 1941 
Bom. 139 = 43 Bom. L.R. > 44=42 Cr.L.J. G97=I.L.R. 
(1941) Bom. 315= 195 Ind. Cas. 208. 

Ss. 299, 300 and 302 — Circumstantial evidence. 

The case against two accused rested on circumstan- 
tial evidence which was not such as to leave one no 


alternative but to hold that they were guilty. There 
was no evidence to show that both of them killed the 
deceased or that both had the intention to kill him: 

Held, that neither could be found guilty of murder. 
A.I.R. i94i = Cal. io6=I.L,R. (1940) 2 Cal. 258=72 
C. L.J. 533=44 C.W.N. 840=42 Cr.L.J, 385=193 
Ind. Cas. 302. 

Ss. 299) 3 ®® 3 ^ — Evidence held to be 

insufficient — First accused frund guilty — Accused No. 2 
meeting first accused on evening of day of murder 
and knowing where certain articles - belonging to 
dcccaicd which she carried with her on the evening 
of murder were to be found — Facts, if sufficient to 
warrant conviction of accused No. 2 either under 
S. 300 or S. 201. 

Where ah accused is found guilty of the offence of 
murder, the facts that 2Dd accused met the first on 
the evening of the date of murder and knew the 
place where certain articles belonging to the deceased 
which she had carried with h*T on that fateful 
evening were to be found, lead to grave suspicion 
against accused No. 2 but are not sufficient to 
warrant hit conviction either for murder or for inten- 
tional concealment of evidence. A.I.R. 1941 Mad. 
316=52 L.W, 284= 1940 M.W.N. 764=I.L.R. {1940) 
Mad. 1028=42 Cr.L. J. 466= 193 Ind. Cas. 814 (D.B.) 

■■ - Ss. 299 ) 30O) saxd 302*— Mud in nails of decea- 
sed indicating struggle in water during life— 
Presumption of death by drowning. 

Mud in the nails indicates struggle in the water 
during life and is presumptive evidence in favour of 
death by drowning. But such a presumption is not 
absolute and other circumstances may of course 
negative it. But the presence of mud on the toes 
and nails, in a country of barc-feet and not invari- 
able cleanliness can scarcely weigh against the fact 
that no single characteristic of drowning is found. 
A.I.R. 1941 Mad. 238=52 L.W. 420 (2)= 1940 

M.W.N. 1045=42 Cr.L. J. 654=195 Ind. Cas. 53. 

» — Ss. 299 and 300 — Circumstantial evidenco 

when sufficient. 

Where a charge of murder is based purely on 
circumstantial evidence, that evidence must point 
conclusively lo the guilt of the accused, and must 
practically exclude the possibility of the murder 
having been committed by other persons. It must be 
such as to show that within all human probability 
the act must have been done by the accused. Cir- 
cumstances of strong suspicion witliout more conclusive 
evidence arc not sufficient to ju-stify conviction, even 
though no explanation of them is forthcoming. (1939) 
183 Ind. Cas. 307=1939 O.W.N. 700=40 Cr.L.J. 
764=1939 A.W.R. io2=t.i Luck. 635. 

Ss *99, 300 and 302— Circumstantial evidence. 

Where the only thing proved against the accused is 
that he was aware of the place where the corpse was 
concealed it is quite insufficient to support a charge 
of murder. A.I.R. i 939 Cal. 539=69 C.L.J. 344 ^40 
Cr.L.J. 792 = 183 Ind. Cas. 433. 

Ss. *99, 300 and 302 — Circumstantial evi- 
dence. 

Where there is only circumstantial evidentc against 
the accused, in order to convict an accused of niurdcf 
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the Court must be satisfied that the circumstantial 
evidence is of such a nature that it would be inconsis- 
tent with his innocence; 

Held, that there was no such evidence in the case. 
A.I.R. 1938 l>ai. 308=19 P.L. r. 268 = 39 Cr.L.J. 428 
=4 B.R.45 i=i 7 Pat, 369=174 Ind. Cas. 524. 

299 » 3®® and 30a — Absence of explanaCion 
of suspicious circumstances — Effect. 

The mere absence of explanation cannot prove the 
crime of murder, but the fact that a criminal docs not 
explain very suspicious circumstances against him is 
certainly circumstantial evidence which may be taken 
into consideration against him. A.I.R. 1937 Lah, 127 
= 17 Lali. 547=3« P.L.R. 1018 = 38 Cr.L.J. 472 = 
167 Ind. Cas. 861 , 

— — Ss. a 99 .^ 300 and 30a — Circumstantial evi- 
dence — Sufficiency — Question of fact. 

In a murder case where an accused has failed to 
give any explanation of the suspicious circumstances 
against him, it is better to treat the circumstances as 
establishing a crime as a point of fact. Evidence of 
this nature would certainly in England be left to a 
jur>' by a Judge. The question in each case is whether 
circumstantial evidence of ihis nature satisfies a jury 
of the guilt of the accused under S. 302. The question 
is not one of law. .■\. 1 .R. 1937 Lah. 127 = 17 Lah. 
547— 3^^ P'L.R. 1018=38 Cr.L.J. 472 = 167 Ind. Cas. 


Ss. 299 » 300 and 302 — Circumstantial evidence. 

A Police enquiry is alwav-s regarded as a harass- 
ment, and anxiety to avoid it, is not necessarily an 
indication of guilt; 

Held, after considering all the circumstantial evi- 
dence including iljc post mortem examination of the 
deceased on which mainly the guilt of ilic accused 
rested, that it was not certain that the accused com- 
mitted the murder. A.I.R. 193G Pat. 423=2 li.R. 
396 = 37 Cr.L. J. 339= ibi Ind. Cas. 939 (2). 

299 i 300 and 30a — Recovery of dead body 
from bouso of accused. 

\S’here the <,nly fart which was proved in a case of 
murder was tli.it the body of th^ deceased was 
rccovcrc<l from the house ol tlic nccu.scd buried in the 
floor ot a ro(nn inside the house, and it apjKarrd 
that the accused was away in jail at the lime of (he 
recovery ol the corpse aiid hr; could not be called 
upon to explain how the corpse came to be buried in 
(lie house; 

Held, that there was no evidence worth the name 
to connect iV- accused with the murder. A.I.R. 

Ourlh 362=11 O.W..N. 581 ^33 Cr.L.J. 1042 = 
<j l.uck. 636=* I Ind. Cas. 203. 

Ss. 299, 300 and 302 — lllcgicimate child — 

Posscsbion of opium by mother — Death of child 
due to opium —Inference. 

Where tlic iiLCuserl who harl contracted illit it rela- 
tions with a tiian and was delis’cred of a child was 
« harged with having put the infant to death and it 
apjjearr-d that sh'- was in pos^'-^s|^,f, of opintn lout rUst 
br-lore the tliild'a hirth and tfii- ih-ath ol the child was 
iouiid to be due to opium : 


Held, that the only reasonable inference was that 
the accused had caused the death of the child by 
administering opium to it. A.LR. 1932 Lah. 297= 
33 P.L4R4 — 33 Cr,L» J. 448 = 137 iad« Cas4 iSQp 


^ — Ss« 299 » 300 and 30a — Circnmstaadal evidence. 

Where the only evidence against the accused was 
that they were on the morning in question at or near 
the place of occurrence and there was no evidence to 
show that they conspired to kill the deceased or to 
cause him any injury; 


Held, that the evidence was not sufficient to convict 

them. A.I.R. 193a Lah. 254=33 Cr.L.J. 375-33 
P.L.R. 145 — 137 ind. Cas. 65. 


— Ss. a 99 » 3®o and 30a — CirccimttaBdal evidence. 

ihc facts, that the evidence disclosed grave 
suspicion of guilt but that it did not raise that high 
degree of probability on which with due prudened a 
conviction for murder should be based. [Conviction 
under S. 201, I. P. C., substituted for that under 
S. 302, I.P.C.) A.I.R. 1931 Lah. 529=32 P.L.R* 461 = 
32 Cr.L.J. 1032=133 Ind, Cas. 446. 


Ss. 299, 300 and 302 — Murder of child— 

Accused showing place where jewels were 
hidden Conviction for murder— Sufficiency of 
evidence. 

A boy was murdered. 'I'hc accused took the 
Police next day to where the jewels of the boy were 
hiddden and at the time of the discovery of the jewels, 
made a long statement to certain neighbours in the 
presence of ihc Sub-Inspector of Police who was also 
one of the signatories to that statement: 


Held, (j) that the statement of the accused was one 
^dc to the Police Officer within the purview of 
o. 162, Criminal P. G., and could not be used except 
m the special manner provided in that section; 

(2) that the staicriicnt could not be used in any 
other manner even at the instance of the defence and 
even if It materially a»sisted the defence case; 


(3) that the accused could not be convicted of 
murder on the «*!<• ground that he had discovered the 

Police. A.LR. 1931 Mad. 779“(l93i) 
M.W.N. 7 ' 5-34 L.VV. 3««= 33 Cr.L.J. 130 = 62 M.LJ. 
7 ‘ — *35 Ind. Cas. 26u. 


'Sa. a 99 » and 303 > Circumatautial evidence 
—Benefit o| doubt. 

In a criminal caie, uhrre n set of circumstantial 
c'MiJcncc is capable of two cor.struciions, one in favour 
of the acciucd, and one against him, he should be 
eniiilcd to (he benefit of the d uibt. In order to 
convict a person charged with murder, there should 
be unimpeachable evidence of reliable witnciset bring- 
ing home th«- guilt to the accused l>cyond rcaionablc 
doubt. If the Court finds that the proof adduced at 
best leads to strong suspicion but falls short of the 
requisite standard, the Court should give the benefit of 
the doubt lo the accused. A I.R. 1931 Mad. 689 = 
(1931) 1 177=54 M. 93'=34 L.W. 128 = 61 

M.L.J. Oo8—3j Cr.L.J. 5J (2)=i34 ind. Cas. 1:43. 

— « — Ss, 299, 300 and 303— Evidence — Clrcomataii* 
lial Complete and incompatible with innocence 
— Admitting of no reasonable explanation-^ 
Death sentence. 
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There is no rule of law or practice to prevent a Court 
from sentencing an accused person to death merely on 
circiimitantial evidence. 

The accused person visited the village in which the 
murdered person lived and was at the shop of the 
decked on the night of the murder, and ^at night 
botlr had slept on cots in front of the shop. In the 
morning the person was found murdered and the 
accused had disappeared. At the time the accused had 
come to the village he was wearing shoes and also 
possessed a tin box of cigarettes. A pair of shoes and a 
tin box were found at the shop, and the accused, who 
was discovered when followed along the foot-pxints 
sitting amongst some crops, was bare footed. When 
the accused was discovered he was in possession of the 
property of exactly the same description as the stolen 
property. Blood-stains were also found on the shirt of 
the accused. 

Held, that circumstantial evidence was incompatible 
with the innocence and incapable of explanation upon 
any reasonable hypothesis except that of his guilt and 
the accused could be sentenced to death. 1929 Cr.C. 
4I4=A.I R. 1929 Sind 179. 

— Ss 299 > 3 ®® *^r»d 302— ‘Circumstantial evidence 
•—Palpably concocted — Improbable — Not suffi- 
cient. 

VVhere the whole case is one of extreme suspicion 
against the accused but in the opinion of the Court 
the separate pieces of circumstantial evidence relating 
to their movements and which converge on their guilt 
bear palpable signs of concoction and do not fit in with 
the conduct of rational persons it would be most unsafe 
to accept them and convict the accused. 122 Ind. 

Cas. 587=31 Cr.L.J. 438=1931 Cr.C. 457=A.I.R, 
1931 Pat. 169. 

S®- 3 ®® and 302 — Suspicious circumstances 

— Alone insufficient. 

B and S. were chaxg. d under S. 302, Penal Code, 
for the murder of R, who, according to the village 
rumour, was in intrigue with G’s wife, M, sister to B. 
S was the brother cf G A tracker follow'd the tracks 
with directions from villegers to the Ahata of S and G. 
Shoes of R were recovered at the instance of B The 
tracker found tracks of B and S, leading to the place 
where the body was later found burierl. Dead body of 
R wd$ found the instance of the confciiion rnadc by S; 

Held, that the evidence was not sufficient to 
establish charge under S. 302 but was ample to estab- 
lish an offence under S. 201, Penal Code. 1 12 Ind. 

347=9 Lab. 671 = 29 Cr.L.J. 1019= n A.I.Cr.R. 
284 = A I.K. 1928 Lah. 476. 


bliihed. In order to justify the inference of guilt, the 
inculpatory facts must be incompatible with the 
innocence of the accused, and incapable of explanation 
upon any other reasonable hypothesis than that of hii 
guilt: A.I.R. 1926 Lah. 88. Foil. 96 Ind. Cas. 849* 
7 A.I.Cr.R. 68=27 Cr.L.J. 993- (Lah.). 

Ss. 299, 300 and 302 — Circumstantial evidence 

—Inference of guilt — When justified. 

Where a case depends entirely on circumstantial 
evidence, in order to ju.stify the inference of guilt, 
the incrjminaiing facts found against the prisoners 
must be incompatible with their innocence and incap- 
able of explanation upon any other reasonable 
hypothesis than that of tbeir guilt. 

The following circumstances, as proved against the 
accused, were held sufficient to prove that he was res- 
ponsible for the murder of deceased; fi) the deceased 
used to live at accused's house until he disappeared, 
(a) accused made no report about the sudden dis- 
appearance of the deceased to the police or to any- 
body else; (3) within a few days after the disappea- 
rance of the deceased his dead body was found in a 
well about half a mile from the house of the accused; 
{4} shortly after the recovery of the dead body the 
accused admitted to a friend of his that he had 
murdered the deceased; (5) and after this confession 
the accused, produced from two places considerable 
valuable propeity worth Rs. 4,000 belonging to and in 
the poscession of the deceased until his death. 89 

Ind. Cas 516=26 Cr.L.J. 1380=23 N.L.R. 62= 
A.I.R. 1926 Nag, 119. 

Ss. 299 » 300 30a — Circumstantial evidence 

— Accused found near door-way — Shoes and feet 
•tained with blood — Deceased was paying atten- 
tions to accused's sister — Evidence inadequate. 

_ Where there was no cyc-witncis of the affair and 
circumstantial evidmee was that the victim was seen 
lying wounded on a charpoy with accused No. i 
standing near him and accused No. 2 standing in the 
door. way of the Kofha the scene of murder that 
accused No. 1 was at that time wearing a chadar and 
a kurta both of which f)orc marks of blood and he 
had blood stains also on his feet and calves that bis 
brother accused No. 2*8 chadar and feet were stained 
with blood, and that the deceased has been paying 
attention to iheir sister and that this conduct on his 
part was rciented by the brothers. 
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found In the field of accused. dence. 


Where the only evidence against a person accused of 
murder consists of evidence of motive and his 
production of the corpse from his field, that evidence 
will not ordinarily warrant a conviction under S. 302 
I. P. C.: A.I.R. 1926 Lah. 88 and A.I.R. 1927 Lah* 
541, Foil. 107 Ind. Ca« 482=9 A.I.Cr.R. 520=20 
P.L.R. 33 = 29 Cr.L. J. 252. 


VVhere the only reliable circumstantial evidence 
against the accused was that he had a motive to 
commit the crime and that he was seen running 
near li.e place of occurrence at or about the time of 
murder, Held, tliat the evide nce merely created a 
suspicion and was imufficicnt for a conviction. i Pat 
L.r. 684-59 Ind. Cas. 858=22 Cr.L.J. 154 


“ Sa. 299, 3<M> “nd 302— Circumstantial evi- 
dence— How estimated. 

The fundamental rule by which the effect ofeir- 
^uouiantlal evidence is to be estimated is well csta- 


--Ss. 299 and 300-Evldence— Murder-Circum- 

atantial evidence. 

Where the accused had an unnatural intimacy with 
the deceased who was murdered by sharp weapons 



332 


331 PENAL CODE (XLV OF i860) — Ss. 299 and 300 — 6. Evidence and proof. 


and It was proved that the deceased was last seen 
alive in the company of the accused near the scene 
of offence and the accused pointed out the place where 
the weapons which could have been used to inflict the 
blows were found. Held, this was sufficient proof Oi 
guilt. 98P.L.R. i9i« = 2oCr.LJ. 305=50 Ind.Cas.481. 

Ss. 299 and 300 — Evidence of — Presamption — 

Accused pointing oot spots where occurrence took 
place. 

A person able to point out several spots connected 
with the murder is presumed to be concerned in it. 
18 P.R. 1917 Gr.= i8 Cr.L.J. 6=36 Ind. Cas. 838. 

Ss. 299 and 300 — Evidence — Accused himself 

showing the spot. 

Wliere in a trial for murder (1) the first report did not 
naiiw the murderert (2) the only cye-wiincss who pro 
fessed to have seen the murder could not identify the 
accused before the police, (3) and the only evidence 
against accused consisted in the production of a blood- 
stained kurta from the house where he and his brothers 
resided and (4) his pointing out a blood stained knife 

concealed in a bush on the way from the 
d6«ased s house to his own, this circumstantial 
evidence IS altogether insufficient to maintain a convic- 
tion in the absence of any direct cvid-nce connecting 
the accused with the murder. 22 P.W.R. 1916 Cr. = i7 
Cr.L.J. 279 = 34 Cas. 999. * 

S«. 299 and 300— Evidence — Murder— Circum- 
stantial evidence, when safficient. 

fn a murder case, where the evidence points to the 
accused alone as the guilty person and there is no 
reasonable doubt about it, a conviction can be based 
on though there is no direct proof and the prosccu- 
non case is infrr^-ntial only. (1914) M.W.N. 718=16 
Cr.L.J, 193 — 27 Ind. Cas. 733. 

299 and 300 — Evidence — Clrcumsiantla! 
evidence, 

A conviction for murder cannot be sustained wlien 
there IS no direct evidccu.e connecting the acruvcd in 
the wjinmission and where this evidence is purely 
< ircufnstantial <*sprcially when the identification was 
ver>- unsaiislatiory. 40 1».W.K. 191.4 Cr. = 16 Cr. L. J. 
89 = 221 I'.L K. i9i5 = '^(> Ind. Cas. 1001. 


Ss 299 and 300— Marder or culpable homicide 

not amounting to murder — Circnmstantial evi- 
dence Presumption. 


Will re the srdr inmatf-s of a house were a in.-in anil 
his two Wives, nntl the elder wife was h.il>itijally ill- 
ireah-il .'jiifl li.ilf-btarved by the hiisb.tnd ami was 
t.ik' n to hospn.d With .i serious injurv- on du* head 
as .1 result ol which she di»-d after three days, and there 
was no indication wheilicr the injury was at<idcntal 
or Ik tetl, and the exp lanati<in of the husb.and 

bring uji-saiislaciory, the prrrumplion was iliai the 
injury was caused by ihe husband. The infliction of 
eufh an injury on the head of a woman already redu- 
ced by ill treatment would bring it under S 'ioa 
par. 2. 3 l>. W. R. ,q,3 0.-14 Cr, I.. J. 2fl3=,30 

1 .L.K . 191 3 = 19 Ind. Cas. 715. 


Hf}. a90 and 300— Evidence — Some clrcumatnn- 

ces favourable. 

An accused cannot be convicted of mur«ler upon 
the only estdencr of the brother of the defeated who 


stated that he saw die accused running away after the 
commission of the offence when ott»er circumstances 
favourable to the accused existed. (i9il> 2 M.W.N. 
349=12 Cr.L.J. 55] = 12 Ind. Cas. 527. 


S». 299 and 300 — Evidence — Morder — Ccnvlc* 
uon on cixcumscantial evldence^Requlrcnftnts. 

A Conviction for murder on pure circxunstantlal 
evidence should be had only if the history of the case 
taken as a whole points unmistakably to the inference 
of the commission of the offence by the accused and 
no other reasonable hypothesis than that of his guilt 
could possibly be deduced from the facts before the 

Court. 16 P.W.R. 1911 Cr.= i2 Cr.L.J. 412=11 Ind. 

Cas. 596. 


S®, 299 and 300 — Murder— Proof of offenco— 
CirciUbsiantlMl evidence — Conviction of one of 
two persons when uncertain who fired the fatal 
shot in the absence of common Intentlon^Penal 
Code, Ss. 34. *49. 

Where the Sessions Judge in a trial on a charge of 
gunshot murder against N found that N and another 
person L were seen immediately after the report of the 
gun at the scene of occurrence each with a gun in bis 
hand but he did not find which of them fired the fatal 
shot, his finding being that either N or L fired the 
shot that killed the deceased and there was no finding 
in the judgment that N and L had a common intention 
and acted in concert aud that the gun was fired in 
furtherance of their common intention, Held: — That 
the Irgal inference from these findings must be that 
neither N nor L was guilty of the oflcacc of murder. 
The fact that an accused person was found with a gun 
in his hand immediately after a gun was fired, and a 
man was killed on the spot from which the gun was 
fired, may be strong circumstantial evidence against 
the accused, but it is an error of law to hold that ihe 
burden of proving innocence lies upon the accused under 
such circumstances. If there arc two persons who 
answer thr above description the circumstantial 
evidence loses its weight very substantially. (1907)11 
C.W.N. 1085 = 6 Cr.L.J. 304. 

See also 13 C.W.N. 680 = 36 C. 659. 


Ss. 299 and 300 — Evidence, circumetantial— - 

Murder— First information and later prosecution 
story. 

The inconsistency of the first information with the 
theory of the prosecution is a very weak feature of a 
rase dcjimding t*n circumstantial evidence. Little, if 
.any, iiiiptiri.-uicc should be attached to an extra 
judid.tl confes'iori often found to bolster up the circum- 
si.inti.-il evidence on which a case depends. (1905)9 

C.\N.N. 474=2 Cr.L.J. 255. 


6 (c) (ii). Evidence and Proof — Circumstantial 
evidence — Accused aeon in company of deceased. 

Ss. 299, 300 and 30a — Accuaed seen In company 

of deceased. 

In a murder case the ev'idence that the accused wm 
in the company of the deceased and the other accused 
prior to the murder is certainly not sulficient in law to 
establish the charge of murder against the accused. 

A. I. R. 1944 Cal. 249=46 Cr.L.J. 131=216 I*iq. 
Cai. 129. 
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Sg. 299, 300 and 303 — Circnmgtaatlal evidence 

— Accost gcen following deceased. 

The deceased boy was not seen after the morning of 
17th October 1942. On the 19th his body was found 
floating in a well. Except for the evidence that the 
ti%o accused were seen following the deceased on the 
rooming of lytb October there was nothing to connect 
the two accused with the murder of boy, except their 
alleged possession of the ornaments which belonged to 
the boy and the statements which, according to the 
prosecution, led to the recovery of those articles. Both 
in the committing Magistrate’s Court and in the 
Sessions Court the two accused denied all knowledge 
of the offence and asserted that they had made no 
confessions at all to the Police: 

Held, that in the face of the production of the articles 
the denials by the accused could not be believed, and 
the Sessions Judge was, therefore, unquestionably right, 
in accepting the evidence that the articles were rerovered 
in consequence of the statements made by the accused. 
Even, however, if the statements themselves were 
ignored, the evidence that the two accused were 
seen following the deceased that morning taken with 
the facts that a few days later the articles which the boy 
bad been wearing were found in the posscss'on of the 
accused in default of any reasonable explanation, wculd 
lead inevitably to the conclusion that the accused are 
guilty of the murder of ihe boy. A.I.R. 1943 Mad. 69= 
55 L.W. 552= 1942 M.W.N. 584 =(i 942) 2 M.L. J. 312 
= 44 Cr.L.J. 299 = 1. L.R. (1943) Mad. 148 = 204 Ind. 
Cas. 545. 


Ss. 299, 300 and 302 — Circametantial 

—Absence of motive. 


evidence 


that the little boy was with the accused as that was 
a common occurrence and where it is not possible to 
say that the accused and the child were seen together 
within a very short time of the murder, it is unsafe 
to infer that the accused must have been concerned in 
the murder. A.I.R. 1938 Mad. 336=47 L.W. 272 
= 1938 M.W.N. 36=40 Cr. L.J. 596=181 Ind. Cas. 
849. 


— — Ss. 299, 300 and 302 — Circumstantial evidence. 

Evidence that accused paid a visit to his aunt, that 
the aunt sent her little girl with food for her father 
to (he garden and the girl did not return, that the 
next day the body was found in a well and the 
surgeon found death by strangulation, that the accused 
had taken the little girl to look for date fruits and was 
not seen far from the well very shortly before her 
death and that the accused sold to a goldsmith the next 
day a pair of silver anklets of a size suitable for a 
child and that this goldsmith was found in consequence 
of a statement of the accused to the Police, though 
circumstantial, an inference drawn from it that the 
accused committed the murder is a fair and reasonable 
one. 1938 M.W.N. 34. 

Ss. 399, 300 and 302 — Circumstantial evidence 

— Accused last seen with deceased. 

Where the accused was the person last seen with the 
deceased boy when he was ^ive and wag observed 
walking with the deceased boy with an axe under bis 
aim and was seen at the actual place where the body 
wag discovered and it appeared that he dug up in the 
presence of trustworthy witnesses ornaments identified 
as belonging to the deceased: 


The deceased, girl aged six years, and her mother 
lived at the h luse of tlic accused who was the girl’s 
uncle. There was some quarrel between the girl’s 
mother and the wife of the accused as a result of which 
the mother had been cooking separately. One morning 
after the mother hid left home for her held, the 
accused took the girl from the house on a false pretext 
and returned without her. On being questioned he 
first said that the girl had been run over by a car but 
later he stated in the presence of the mother and other 
relatives that he had killed her and put her in a 
pond. Ihc dead body of (he girl was subsequently 
found in the pond. A number of witnesses spoke to seeing 
the accused and this litile girl on that morning together 
and, in various places in the vicinity and nut far from 
the pond in which the body was found. 

Held, that if the evidence were only that the girl w.is 
last in the presence of the acruied and in his pn-scncc 
under suspicious circumstances and that her body was 
f^und with a stone tied to it tn the pond, that alone 
would raise a hostile presumption against the accused 
which he would necessarily have to explain, but in the 
circumi'anccB of the case the guilt of the accused had 
been proved beyond any shadow of doubt and the fact 
that the motive for the crime was slight was immate- 
rial. A.I.R. 1941 Mad. 120=1. L.R. (1941) Mad. 340 
= 1940 2 M.L.J. 895=1940 M.W.N. 1229=52 L.W. 
853=42 Cr.L.J. 770=195 Ind. Cas. 679. 

Ss* 299 and 300 — Circwnstaotlal evidence. 

Where an accused is cliarged with murder of a 
child for the sake of its ornaments and the sole fact 
proved against him is that he was seen in the company 
of the child not far away from where the corpse was 
found, lomciime before the murder must have 
faken place, and there was nothing unusual in the fact 


Held, that even excluding a confession which the 
accused made to a large body of wiinesseg (here was 
ample evidence to convict the accused under S. 302 
but (he sentence of death should be remitted, A.I.R. 
1934 All. 132=35 Cr.L.J. 448=1934 A.L, J. 143= 
3 A. W.R. 419=147 Ind. Cas. 630. 

Ss. 299, 300 and 302 — Accused seen with 

deceased ehoriJy before murder — Inference. 

\^’hcre two persons are seen together and shortly 
afterwards one of them is found to have been murder- 
ed, the surv'ivor is not bound to give an explanation as 
to how the riecea-ied met his death. The fact that the 
accused denies all knowledge of the crime or of the 
circumstances connected therewith cannot be treated 
as any evidence of his guilt. A.I.R. 1932 Lah. 243 = 
33 P.L.R. 23=33 Cr. L. J. 41 1= 137 Ind. Caj. 59. 

Sg. 299, 300 and 302— Circumstantial evidence. 

Accused seen last with deceased — Attempt to 
explain bow they seperated — This circumstance alone 
is insufficient to convict him. 1931 M.W.N. 723, 

S«. 299, 300 and 302— Accused last seen with 

deceased - Disappearance immediate after murder 
— Defence that be never knew the deceaved. 

Where the evidence against the accused is that the 
dccea*ed was last seen alive in his company and that the 
accused disappeared immediatrly after the murder 
and the accused set up a palpably false defence that 
he did not know the deceased and was never in her 
company, these facts and circumstances are lufTicient 
to bring the offence of murder home to the accused 
120 Ind. Cas. 529 = 31 Cr, L. J. i38=A.l.R. 19,0 

Lah. 265. 
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Ss, 299* 300 and 3®*“”AcCii8«I fonnd with 
deceased the previous night — Possession of his 

b^oogings — No direct evidence — Nature of 
offence. 

Accused were seen in the company of deceased on 
a previous night. Next morning accused were found 
to be ta possession of clothes and other articles be- 
longing to deceased: 

Hold, that in absence of direct evidence, circumstan- 
ce*, though railing a strong suipicion againit accused 
are not lufficient to convict them either under S 302 
^ or under S. 392. but they arc guilty either under 
S. 411 or S. 379. 112 Ind. Cas, 212=10 L.L.T. 
525 = 29 Gr. L.J. 996— A. I. R. 1929 Lah. 61. 

-- — Ss. 299, 300 and 302— Accused last seen with 
deceased — Accused showing place where corpse 
was buried not sufficient. ^ 

'^c fact that the accused was one of two persons 
with whom the deceased was last seen alive, and the 

fact that he pointed out the spot where the dead body 

^va* ultimately found, arc not sufficient to draw the 
inference that the accused was one of the actual 
murderers. No doubt grave suspicion attaches to him 
in thi* connexion, but grave suspicion is not sufficient. 
103 Ind. Gas. 97=28 Gr. L.J. 641=8 A.I.Cr.R. 254 
“A.I.R. 1927 Lah. 5,ji. 

Ss. 299, 300 and 302^Acca6cd and deceased 

seen together last — Accused unable to explain 
death, ^ 

I he facts that the deceased, and the accused had 
hc^n teen together at about 8 o’clock in the evening, 
that the dead body of the deceased had been dis- 
cov'cred the next morning and, that no explanation 
if” j given by accused regarding the death of 

the deceased, arc alone insufBcient to fi< ilie guilt on 
the accused. In the absence of other evidence, circum- 
stantial or direct, tctuling to <how that the accused 
Was concerned in this crime, he is entitled to an 
acquittal. 67 Iml.Cai. 724 = 23 Cr. L. J. 452 = 20 
A'l-.J. 5 r )4 = A.I.R. 1922 All. 340. 

Ss. 299, 300 and 302 — Accused last seen with 
murderer— Subsequent disappearance— Complicity. 

Accompanying the murderers with the deceased and 
returning the next day without the deceased and 
siihscqueiu <liiappcaran<c of .iccuscd, all these facis 
were held to lx.- not kuiricient to prove accused’s 
complicity m the crime of murder. A.I.R. 1022 
ball. 171. 


299 and 300 — Evidence — Child found in a 
w-*n iridic.ited by accused — Child s»ri[>ped of ornaments 
— l35t seen with ihc child. 

'■Vltere the larts (learly establivlied that the accused 
was last seen with the child alleged to have beta 
murdered, ih.ii he stripped her of most of 
her ornaments an‘l sohl them arid that her body was 
O'-xi found in a well but tiie accused disclaimed all 
Kno.vledae of the ma»ter though the well was indicated 
by him, Held, that the fact* were sufTicient to prove that 
the ar.ccused had committed .a foul murder, jft P \\' *R 
iqtr Cr. I.. J. 167 = 27 Ind. Cas^ 5^,^ 

6 fc) (iii). Evidence and proof— Circumstantial 

evidence — Blood stains. 


were too disintegra- 
ted to determine their origin, the blood stains on the 

blade were extensive. No explanation was offered of 

these stains which were proved to be of blood: 


Held, that 
human blood 
206=45 Cr.L.J 


the possibility that the stains were of 
w« not excluded. A.I.R, 1944 Lah. 

. 660=46 P.L.R. 69=213 Ind. Cas. 355. 


nails. 


299 and 300 — Evidence of blood-stained 


The evidence of blood-stained nails is not only of no 
value but may be extremely dangerous to innocent 
persons. Giving such evidence as corroborating an. ap- 
prover or as circumstantial evidence connecting an accu- 
sed person with homicide may lead to the miscarriage of 
A I R 1939 Lah. 149=40 Gr.L.J. 576=41 
P.L.R. 493— I.L.R. (1939) Lah. 206=181 Ind. Cas. 864. 


• Ss. 300 and 302— Circumstantial evidence. 

Where the only evidence against an accused charged 
wHh murder IS the evidence of the recovery of the 
blood-stained shirt and the blood stained sua and the 
Cl . concealed himself in the reeds at the lime 

ol his arrest, such evidence is inconclusive. Where there 
IS nothing on the record as to the extent of the blood- 
stains on tlic shirt, it is impossible to judge whether 
they were caused in Committing a murder are were ob- 
tained by the accused in the course of his ordinary 
pursuits. The mere recovery of a blood stained sua is 
not sufficient to fix the guilt upon the accused. The 
mere fact that he pioduccd it docs not necessarily mean 
that It was lie who used it. His hiding to avoid arrest 
IS by Itself a circumstance which creates no more than 
a suspicion against him. The accused cannot therefore 
be convicted of murder upon such evidence. A.I.R. 

1939 Lah. 194=4, I’ L.R. 16 (2) =40 Gr.L.J. 697 = 182 
Ind. Cas. 694. -<3/ 


Ss. 299, 30® and 302 — Blood stains on clothos. 

Villagers often have bIo4)d-slains on their clothes. The 
existence of a few small blood-stains on a man’s shirt 
or dhoti IS not enough to fuuqd a conviction on, in it- 
srli, though It is important corroborative evidence 
when the accused is directly implicated by other evt- 
dc.ue or circumstances. A.I.R. ,938 Nag. 52 = 39 
Cl. L.J. 105 — ,72 Ind. Cas. 213. 

Ss- 2O9, 300 and 302 — Recovery of blood-stain- 
ed articles from accused’s house. 

In a charge for mur<ier,. the evidence of the recovery 
Irorn an accused person’s house of a blood-stained 
rhupper and .a blofid-stainrd chadar is not enough by 
uscll to justify his ccmviclion. 1 his is circumstantial 
cvidrtKc the value of which is very great when used to 
corroboraic lUhrr evidence. It cannot by itself prove 
the case fur the C^own. It is possible to imagine many 
an occasion where the mere riiscovery of a blood- 
stained^ weapon or blood-stained cliUhes was due to 
.sometliing other th.m murder, for instance, concealing 
a de.id bo«ly or receiving from the real murderer a 
hlood-siaine<l weapon in onlrr to hi<lc it and so assist 
the murderer. It is iinjjosiblc to s.iy that the discov'cry 
of a blood-stained article is enough by itself to justify 
a ronviction for murder. A.I.R. 1936 Lah. 335 = >6 
Lah. 993—38 I’.L.R. t5 = 37 Gr.L.J. 503 (2) = t6i Ind. 
Cas. O84. 


— Ss. 299, 300 and 302— Evidence of blood 
licains- 


■ Ss. 299, 300 and 302 — Ciccumstantial ev|« 

dence — EWdeocc of alibi w«a|( — ConvleHoPf 
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The Court was satisfied (hat the accused had some 
motive for attacking the deceased and there was no evi- 
dence to show that any one else had any motive for 
attacking her. The prosecution evidence was very 
strong against the accused. The recovery of a blood- 
stain^ shirt from the person of the accused and of a 
blood-stained knife from a room in his house strongly 
corroborated the rest of the prosecution evidence; 

Held, that in view of the strength of the case against 
the accused, it was impossible to treat seriously his 
alibi evidence especially when that evidence was 
given by men belonging to his caste and the person 
with whom the accused alleged he was at the time in 
question was not produced. (1936) 164 Ind. Cas. 154= 
1936 O.W.N. 603=37 Cr.L.J. 932 (D.B.). 


Ss. 299, 300 and 302 — Spots of human blood 

on garments. 

Finding of small spots of human blood on the clothes 
of the inhabitants of the Delta is of very slight proba- 
tive value as they can always be accounted for other- 
wise. If a mosquito bites a man through his clothes and 
it is squashed, as often happer\s, the victim’s clothes 
may have a patch of blood of any size up to three 
quarters of an inch in diameter and it may be imagin- 
ed* that that blood is the blood of the victim which 
has been sucked into the mosquitto’s stomach or what 
corresponds to it, and if that blood is transferred to a 
gannent, from the Imperial Serologist’s point of view 
it is still human blood Its short stay in the mosquitto 
would not greatly change its normal characteristics. 
A.I.R. 1936 Rang. 468 {470) =38 Cr.L.J. 49=165 Ind. 
Cas. 758. 


Ss. 299, 300 and 302~Discovery of blood- 
stained weapons through accused — Injury on his 
person — InsuHicient. 

The mere facts that the accused pointed out a heap 
of tury belonging to tome unknown zamindar which 
wag accessible to anybody and from which were reco- 
vered a hatchet and a dang which turned out to be 
blood-stained and that the accused had some injuries 
on bU. person were held to be not sufficient to prove 
him guilty of being concerned in the murder. 10 
L.L j. 58=A.I.R. 1928 Lab. . 935. 

Ss. 299 and 300— Evidence— Proof of murder. 

The fact that blood-stained garments are found in a 
house does not sufficiently prove that any particular 
member of the family in that house is guilty of murder, 
recently committed in the neighbourhood. 32 P.W.R. 
1916 Cr. = i7 Cr.Lj. 226=26 P.R. 1916 Cr.= J53 
P.L.R. I9t6=>34 Ind. Cas. 642. 

6 fc) (iv). Evidence and proof — Circum- 
stantial evidence — Knowledge where corpse is 

buried. 

— — Ss. 299, and 300— Pointing out place where 
corpse was lying. 

The mere fact that the accused conducted the 
father of the deceased and other persons to the ravine 
where the corpse was found lying, cannot, alone, while 
creating a suspicion against the prisoner, bring the 
gut't home to him. 114 Ind. Cas. 719=30 P.L.R. 269 
= 30 Cr.L.J. 375 = 1929 Cr.C. I02=A.I.R. 1929 Lab. 
558. 


“ — Ss. 299, 300 and 302— Circumstantial evidence, 
sufficiency of. 

The deceased who was believed to be a ‘womanizer’ 
was murdered and there being no eye witnesses suspi- 
cion fell on the accused with whose wife the deceased was 
believed to have illicit intimacy. The accused abscon- 
ded and was found next in another village by a zaildar 
to whom he confessed the crime and his clothes were 
found to be blood-stained. During the course of the 
investigation, he produced a blood-stained hatchet from 
a pond and a pair of shoes from another pf'nd and 
there were impressions of shoes near the bed of the 
deceased which tallied with il.ose of thojc shoes. It 
was found in evidence that the deceased had illicit in- 
timacy with accused’s wife amortg other women but 
the other facts were not proved; 

Held, that the evidence was not satisfactory and 
that the accused was entitled to the benefit of the 
doubt. A.I.R. 1934 10=35 Cr.L.J. 615=148 

Ind. Cas. 164. 


I* a 99 j 3®oand 302— Blood- stains on clothe; 
of accused— Failure to give explanation. 

Although the mere fact that a person has blood ot 
his clothes is not by itself always of much importanct 
yet where he has failed to give any explanation of th< 
blood on his clothes, the circumstance is important 
inasmuch as if it had been due to any ordinary cir- 
cumstances, he would have been able to give such ar 
explanation. The evidence of the clothes will, in such 
a case, be sufficient corroboration against him. AIR 

}933 Nag. 352 = 16 N.L.J. 186 =35 Cr.L.J. 213=146 
Jnd. Cas. 701, o •» 


Ss. 300 and 302— Knowledge where corpse is 

buried. 

The mere fact that an accused person appears to 
have known where the corpse was buried does not 
prove that he was the murderer; 18 P.R. 1917, Foil. 89 
Ind. Cas. 901=26 Cr.L.J. t429=A.I.R. 1926 Lah. 138. 

Ss. 300 and 302 — Knowledge where body is 

buried. 

Even if it be held satisfactorily proved that accused 
did give the information which led to the recovery of 
the dead body, that fact alone would not be sufficient 
to connect him with the murder, because a person may 
very well know where the body of a murdered man 
has been buried without himself having joined in 
committing the murder. 75 Inch Cas. 603=6 LL I 
54=25 Cr.L.J. 5=A.I.R. 1923 Lah. 3.5.^^ 


;-Ss. 300 and 302— Pointing out body— No expla- 
nation of knowledge— If soffxcient. 

The mere pointing out of the body of the person 
murdered would not by itself be sufficient evidence 
for sustaining a conviction for murder; but if the 
appellant has never explained how he came bv his 
knowledge of the place where the body lay, it may be 
sufficient. 68 Ind. Cas. 841 =d Lah T l ^ 

Cr.L.J.6.7=A.I.R. ,9«^ah.^89 “^==3 














Ss. 299 and 300— Conduct of accused. 

Where a person is alleged to have murdered his w 
apd there is no direct or medical or other circumst? 
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tial cvidcncr justifying a conviction much reliance can* 
not be safely placed on the conduct of the accused 
Al.R. rp4o Mad. 1=41 Cr.L.J. 369=»939 M.W.N. 
L.W . 452 = 186 Ind. Cas. 704. 


Ss. 299 and 300 — No counter>story — Evident 
motive — Subscqnenc conduct — Proof of having 
confessed — Sufficient evidence. 

In a case of mur<U r there was no countcr-story 
worth believing on behalf of the accused. The motive 
of the accused in cornmitUng the murder was evident. 
Uis conduct sulwcquent to the crime showed that 
although he knew the truth he put forth numerous 
lulschocxls* And further ihcrc was in evidence the 
statement of the accused’s uncle that the accused con- 
rcssed his crime to him; 


Held, that the cs iclence was sufficient to prove that 
the accused wa.s guilty of murder the only proper sen- 
tence for which was death. 117 Ind. Cas 737=6 

O.U.N 309 = 3^ Cr.L.J. 829=1929 Cr.C. I4=A.I.R. 
1929 Oudh 272. 


her lilc notin the least in the manner described by the 
accused but that by violence to the neck and pushing 
of the cloth into her mouth by the accused, the 
violence amounts to murder and the accused can be 
convicted murder upon his confession. (1040) 187 
Ind. Cas. 481=1940 M.W.N. 169=41 Cr.L.J. 461^ 


— Ss. a 99 » 3 ®® 30a — Confession. • 

In the trial for an offence under S. 302, a confession 
must be taken into account as a whole. A.I.R iq ^ a . 

Lab. 673=35 P.L.R. 559=.36 Cr.L.J, 247=152 Ind! 
Cas. 1077. 

Ss. 299, 300 and 302 — Confession. 

But it is entirely wrong to base the conviction of the 
accused upon their own version of the occurrence, and 
picking holes in that version without having any legal 
evidence adduced by the Crown to support their convic- 
tion on a capital charge of murder under S. 302 of the 

LP.C. A.I.R. 1934 Oudh 427 = 1 1 O.W.N. 

Cr.LJ. 1347= * 3 * Cas. 559. 


Sfl. 299 and 300 — Unnatural conduct. 

Where the person admittedly knew that his wife was 

murdered shortly after midnight and yet he made no 
re;x>ri to the police station, nor ma<lc anv attempt to 
find out who killed his wile, hi.s conduct was unnatural 
and may lead to the conclusion that he himself was the 
murdoTcr. 116 Ind. Cas. O.W.N. 218 = 30 

Cr.L.J. 567=12 A.I.Cr.R. 420- 4 Luck. G79=A.I.R. 
1929 Oudh 190. 

“ 3 ®® ^*><1 30a — Evidence of annatural 

demeanour of accused. 

V\ here the evidence on which tlie accused has been 
convicicfl corisis's inaitily of .statemrnts m.adc by 
wjtncssi's, sugg'^sting ifiat his dt'mranour was some 
wliat too calm wlim aiteiiiion was dr.awn to the fact 
fh.it his lull ol gr.iss was burning which h.id been set 
on fire and in which th«‘ deceased was found lying 
de.ul and .i gun lying h' tween his legs: 

Held: that his conviction is not sustainable and must 
he- set a.sid«\ 09 Ind, Cas. 324^-8 L.L. J. 559 = 28 
(.t.L J, ii(i 28 IM. R. 27 = A.i K. 1927 Lain 51. 

6 fc'. Evidence and proof— Confession and 

retracted confession. 

Ss. 299, 300 and 302 — Confession — Offence. 

I lic .Kiin.ed matlc a confession that the decea.sed 
expifrd it) his prrsf'nce after a struggle for about ten 
Jtiinutes an<l ihi ii he s<-cr< tlv <lisix*secl the corpse along 
with the OtluT accused; 

Held, that (he confession did not amount to an 
admission *A rnunier and ih<- offence fell under S. 201 
l.l'.C. A.I.R. 1041 Mad. 238 = 52 L.W. 420 (2) = 
Kj.jo M.W N. 1045 = 42 Cr.L.J. 654 = 195 Ind. Cas. 53. 

Sb. 299, 300 and 302 — Confession — Accused 

confesKing but introducing mitigating circom- 
stances Conviction for murder. 

Where an accused confesses to having caused the 
lie.jtli uf a woman atui admits having rohbe<l her after 
(I'-.iih Itut during tfi.at cemfession he introduces into it 
cireutii .lanrcs with a view to rxeu.se himself from a 
eonv.ctioii for murder and it is clear from the medical 
I \ idericf and the Ct>uri is satisfn d tli.u the woman lost 


Ss. 299» 3 ®® and 302-~-Evidence — Confession- 
Confession to lambardar insufficlcnC to convict— 
Other facts proving goilt — Conviction. 

A who was charged under S. 302 knew where ^e 
bodies of the murdered persons were. He also knew 
that murder had been committed. The jewellery 
removed by him from the dead body was subsequently 
produced and identified. Moreover be confessed his 
guilt to the lambardar of the village: 

Held: that it was not safe to rely upon the confes- 
sion made to the lambardar and therefore he could not 
be convicted under 8. 302. But the evidence was 
sufficient to convict him under S. 201. 1 1 1 Ind. Cas. 

449=29 P.L R 486=29 Cr.L.J. 8G5 = A.I.R. 1928 Lah. 

85^*- 

■ “Ss. 299. 3 ®® and 302 — Accused pointed oat by 
dying victim— Confession — Struggle proved. 

I he pointing by the decc.ased to the accused as the 
person innicting the injury and the confession of the 
accu.sed that he committed the murder taken along 
with order facts which prove that (here was a struggle 
between the accused and the deceased is sufficient to 
convict the accused of murder. 77 Ind. Cas. 993 = 49 
600= 26 C. W. N. 414 = 25 Cr. L. J. 529 = A. 1 . R. 
1922 Cal. 409. 

Ss. 299, 300 and 302 — Discovery of body — 

Doubtful if before or after confession— Confession 
unreliable. 

Per Kanhaiyn Lai, J. C. and Lyle, A.J.C.: — Where 
there is a reasonable doubt whether the accused gave 
the information which led to a discovery, it would be 
unsafe to rciv on his confession. If the dead body in a 
murder case was discovered in consequence of the con- 
fession, the corroboration would be material but H 
the evidence produced about the time when the dead 
bo<iy was discovered is dicrepant it is difficult, to say 
wliet^er the discovry was made before the confession 
or alirrwards. 68 Ind Cas. 17=9 O L-J* 190=23 
Cr.L J. 48 i=A.I.R. 1922 Oudh 202 (F.B.). 

Ss. 299, 300 and 302— Retracted confoesio® 

Necessity of corroboration for having convictioo. 

The accused who was 48 years old was charged w>^h 
Uic ofTence of murdering bis brother in order to get 
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dec«aied*i wife who was 45 yean old. The case entirely 
depended upon the conteK>i<'n ihe accused to the 
villagers and the Magistrate which be subiequently 
retracted. The accused had stated in his conlession 
that be had murdered the deceased, with wahola 
(a sort of an axe) because he had a liaison with bis 
wife and wanted to marry her and had then cut his 
body into pieces and tbrown the pieces info the river. 
TTie accused bad pointed out the place where he had 
killed the deceased and the place where he had cut 
him into pieces. Some blood was found on the grass 
amd gram crop where the deceased had betn killed 
and some panicles of blood and some bones and 
flesh were discovered where he had been cut into 
piece*. He then pointed out the place where the 
%vahola and a blood-stained t>hirt of th** deceased bad 
been buried. The Sub-Inspector dug them out and 
took them into possession : 

Held, that as the confession was retracted* the 
Court must take it with caution and must look for 
some sort of corroboration before accepting jt and 
convicting the accused upon it. The corroboration lay 
in the discovery of »hc blood at the place where the 
deceased was said to have been killed by the accused 
in the discovery of pieces of flesh and bones at the spot 
where, according to the accused, the deceased was 
cut into pieces and in the digging out of the ^ahola 
and the shirt at the instance of the accused which 
shirt was subsequently found to be stained with human 
blood. The confession was, therefore, corroborated 
and the conviction could be based on it. 

Held, further that to covet the wife of his brother at 
the age of 48 when the woman was 4s and to kill her 
husband in order to get her was a very serious breach 
of one of the ten Commandments of Moses and for 
this reason, the sentence of death was very well 
deserved. A.I.R. 1945 Pesh. 1=46 Cr.L. J. 585 = 219 
Ind. Cas. 317. 

Sfl. 299, 300 and 302 — Retracted coofession 
with corroboration. 

An accused was charged with a murder of a young 
woman. Within a short time aficr the murder, the 
accused confessed to the murder and said that he had 
taken the jewels from her corpse and concealed them in 
the cattle-shed. He went to <he catile shed and 
produced them. The confession was subsequently 
retracted but it was sufficiently corroborated by other 
evidence. The Sessions Judge acquitted the accused on 
the ground of certain discrepancies in the evidence: 

Held, that the acquittal of the accused was a clear 
miscarriage of justice. I he evidence proved beyond 
the possibility of any reasonable doubt that he was 
guilty of the murder. A.I.R. 1938 Mad. 8o6»=i938 
M W.N. 609=48 L W. 150 = 39 Cr.L.J. 1006=178 
Ind. Cas. 115. 

Ss. 299, 300 and 302 — Retracted confession. 

In order to base a conviction under S. 302, a 
retracted confession musi be corroborated in material 
particulars. 1935 M.W.N. 463. 

8b> 399 i 300 ttnd 302 — Retracted confession of 

accased if sufficient. 

In a murder trial, men’s lives and liberties cannot 
be imperilled upon mere probabilities and upon mere 
suspicions engendered in the mind of ihe trial Judge. 
Tbe decision of a Judicial Tribunal must rest upon 


legal evidence based upon legal testimony. Where 
tbe confrssiAn of an accused person is retracted and it 
cannot be used in evidence against his co-accused and 
there is no eyc-wituess of the occurrence and though 
some suspicion may attach against one of the accused* 
yet there is no legal proof of his guilt, the accused, 
cannot be convicted on the mere fluding of blood- 
stains on bis clothes. Where tbe trial Judge has 
allowed his imagination to play upon the facts of the 
rase and he has filled up the gaps in tbe evidence 
adduced on behalf of tbe prosecution by making 
presumptions against the accused, no conviction can be 
based on mere suspicions. A. I- R. 1935 Oudh 33=36 
Cr.L.J. 246 = 11 OW.N. 1540=153 Ind. Cas. 52. 


Ss. 299> 300 and 302— Retracted coDfeasion of 
accused. 

Where the cnly evidence against the accused is the 
retracted confession of the accused himsrlf and the 
mention of bis name in the retracted confessions of his 
co-accused, conviction is not justifiable. A.J.R. 1933 
Oudh 404 = 35 Cr.L.J. 192= 146 Ind. Cas. 905=10 
O.W'.N, 937. 

Ss. 299» 300 and 302— Confession indoced by 

promise of pardon — Subsequently retracted 

Should be excluded — Other fact insufficient 

Guilt not establibhed. 

M was convicted by the Sessions Court under Ss. 302 
and 201, I.P.C., upon bis own uncorroborated con- 
fciSTon M r<*tracted the confession at the first opportu- 
nity alleging that the confession was put into his 
mouth by the police who tortured him in order to 
induce him to turn an approver. The prosecution 
never aUrged that M was the only person concerned 
cither in the murder or in the burial, but admitted 
that after the confetsion efforts were made to induce 
him to become an appro^-er. Tbe proiecution evidence 
did not establish ihe existence of any motive on tbe 
part of M, and there was no independent evidence 
connecting him wiih the murder in material particulars 
except that G, the victim, with other co-accused who 
were acquitted of the charge of being the accomplices 
ofM was seen in M’s company shortly before the 
murder, that the corpse was found upon M’s land 
and that M took the Magistrate to where the corpse 
wa^ buried. 'Ihc police, however, had kne-wn of ihe 
whereabouts of the corpse some days prior to M’s 
confession: 

Held: that in the circumstances, M’s confession was 

probably due to the promise of pardon and, therefore 
should be excluded from ihe < v>clence against M, and 
that if the confession was excluded, the rest of the evi- 
dence could not establish M'k guilt. 104 Ind Cas 
247 = 28 Cr.L.J. 8 o 7 = A.I.R. 1927 Lah. 682. 


6 (f). Evidence and proof — Dying declarat 


ion. 


S®* 300 aod 302 -Dying declaration— Nece*^. 

8ary corroboration. 

In a murder case Ihe only evidence was the oral dvme 
declaration made to the brother of the deceased and 

the two written dying declarations. i.l, maTe to Tht 

Sub-Inspccior on the very day of the occurrence and 
made to the Magistrate on the day following the occur- 
rente, in all these dying declarations, the deceased 
charged the accus^ as the actual person who fired at 
her. She added that the son of the accused armed 
with a gun was with him. In corroboration of the 


343 PENAL CODE (XLV OF i86o) — Ss, 299 and 300 — 6. Evidence and proof, 344 


dying decIaraiions> a fr^'shly fired gon wa« found in the 
possession of the accused. It had been freshly broken, 
and smelt of fresh discharge: 

Held, that the mere absconding of the son of the 
accused could not be taken a* corroborative evidence of 
sufficient value so as to convici him of the offence. 
The evidence, however, was sufficient to convict the 
accused under S. 302. A.I.R. 1940 Pesh. 49=142 
Cr.L J. 254.= i92 Ind. Cas. 179, 

— S«. 300 and 302~Dyiiig declaration. 

It is unsafe to convict a person on mere dying declara^ 
tion w’ithout sufficient and latisfactory corroboradoo. 
*935 M.W.N. 1089. 

— 3®a — Evidence — Dying declaration 
Short aiatemcnt — Answers to leading questions 
— Other evidence insufficient — Conviction. 

Some persons were tried under S. 302 for having 
murdered one B. The occurrence look place on a 
moonless night under a thick tree. The so-called eye- 
wme^scs were disbelieved on the point of identificanoo. 
The only evidence against the accused was the first 
report and the dying deposition of the deceased. The 

deceased was not able 10 make a lone statement. The 
nyiDg d^cJaruiion was not an unaided ^fTort but consistctl 
of answers to leading questions put by the disbelieved 
alleged wiinesi. The family of the deceased had 
deliberately chosen to put the attack back some two 
hours before it actually occurred : 

Held, that under the abo^'^ circumstances it was 

impossible to uphold the conviction. 1930 Cr.C, 156= 

4 Luck. 726 = 6 O.W.N. iOj6=A.I.R. 1930 Oudh 60. 

““ Ss« 299 and ^oo^Statetsaent to doctor before 
death — Independent corroboration necessary. 

Altlmugh the sfaiemcni made by the dcrcaied to the 
iloctor just brfure his dca«h is adinitsible in evidence as 
<lyiiig dcclurutioii. still in ord»T to convict the accused 
ol inur<lcr there must be mdeprndcni corroboration of 
lacts and circuinsiatK<-s to prove the offence. 120 Ind. 
Ca.s. 474 = .\ I.R. 1929 I’at. 249. 

S«. 299 and 300 — Evidence — Murder — Dying 

declaration of decca<3ed. 

W'hfre nt» int>ii\e has been shr>\vn for the crime ami 
(li'Ti- is no reliable es ifh-me to implicate the accu.scd 
it is not s.ifr lo cons’ir t an aceuseti of murder on the 
dying cie( lar.ifions f>f the decoasetl. 3 M.L.T. 217=11 
(.r. I.. J. 193 .j Iml. Cas. 1 127. 

6 (g). Evidence and proof — Evidence of 

Approver. 

S». 300 and 302 —Approver — Corroborative 

ev'idcnce. 

1 be appellant ami tsvo other persons were origin.ilIy 
f ointriitted to the (a)iirt ol .S«-s.si«>ns .Tntl the Onninit. 
ting Magistrate charged all three of iheni under S. 120-Ii 
read with S. 302. I I’.C. Hr also chargc<l the appellant 
iimler S. 302, I. l*.C. ami th<- other accused ur.tlrr 
S. 302-3.4. 1 . P. C:. When the three accused persons 
were brought before the Court of Sc.ssii>n the 
Ihiblie i'roserutor wiihdresv the charges under .S. ’ 302 
and s. 302-34. with the consent of the Court and an 
order w.as recorded atcpiitting the accused on these 
charges. The charge on whieh the trial actu.allv look 
place was under S.120-B-302 and the trial proceeded with 


the aid of assessors. The prosecution case mainly rested 
on the evidence of the approver; 

Held, that the corroborative evidence was not of any 
value with respect to the charge actually framed and 
^uld not be used to justify a conviction on that charge. 
The offence as on facts found was one of pure and 
simple murder ^d the charge of conspiracy substituted 
after withdrawing the main charge was miiconceiv^. 
The practical effect of this alteration in the charge was 
that the appellant was deprived of his right to be tried 
by a jury. In view of the evidence upon the record 
and the nature and quality of the so-called corroborative 
evidence and of the character of the approver himself, 
the case was not a fit one for directing the re-trial of the 
appellant before a jury upon a substantive charge of 
murder. A.I.R. 1938 Cal. 857=40 Cr.L.J. 166=179 
Ind. Cas. 156. 

Ss. 300 and 30a — Approver. 

Where there is no sufficient corroboration of the 
approver's story, the accused cannot be convicted. 
•A.I.R. 1922 Lah. 31 1. 


6 (b). Evidence and proof — First Information 

report. 

Ss. 299, 300 and 302 — First Informatien report 

by accused-.— Admissibility. 

In a trial for offences under S. 302 or S. 201, a first 
information by the accused which clearly deeply in- 
criminates him in the crime though intended to 
exculpate and being in nature of a confessional state- 
ment made to the Police, is inadmissible in evidence at 
the trial either to convict him of murder or of the lessor 
offence under S. aoi. Moreover while accused person 
can undoubtedly in certain cases be tried for murder 
and convicted of causing evidence to disappear, there is 
evidence usually other than the mere statements of the 
aiciised to show that they do cause evidence to disa^ 
pear, though in a trial for an offence under S. 201, the 
fii-si information can be made the basis of a conviction, 
but in such a case the accused is not tried for murder 
•and his first information is not a confession. A.I.R. 
I939iiind 130=40 Cr. L.J. 661 = 182 Ind. Cas. 464. 


— Ss. 299, 300 and 302 — Evidence — First inform*- 
tion — Failure to record — Non-production %vit' 

ne(»8 — Effect. 

I he failure lo record tlie statement of the first infor- 
mant and his non-production before the Sessions Judge 
has the terious roniequcncc of depriving the accused of 
the right ol croic-examinaiion which will make 
the case of the prosecution suspicious. The recording 
of the siaiemcnt of the second informant docs not make 
him the first informant. 71 Ind. Cas. 353=1 Pat. 401 = 
3 P.L.T. 771 = 1923 IMI.C.C. 26=1 Pat. L.R. Cr. 77 = 
2.4-=Cr.L.J. I29 = A.I.R. 1922 Pat. 535. 

Ss. 299. 300 and 302— Delay in report, effect 

of. 

Delay in the report is not sufficient to make the 
<toul)iful when there arc three eye witnesses who« 
itateinents are not vitiated by material oontradic^tu 
or improbabilities, when sufficient motive 
est.al)iHslwd, and the accused absconded immcdiat V 
after the occurrence to find refuge in a foreign couo^ 
for no less than three years. A.I.R. 1936 Pw* W 
(i 07 ) = 37 Cr. L.J. 619=162 Ind, Cas. 30Q. 
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Evidence and proof* 



• — “Ss. a 99 300 — Evidence— First report and 

sabseqnent evidence — Discrepancy — Benefit of 
doobt* 

Grave discrepancies under the first report and »ub- 
sequent evidence threw doubt in the cate and give the 
benefit of doubt. 23 P.W.R. 1914 Cr.= i72 P.L.R. 1914 
= i5Cr. L.J. 530==Q4 Ind. Cat. 842. 


6 (i). Evidence and proof — Medical and other 

expert opinion. 

>——$8. 300 and 302— Strong evidence as against 
chemical examiner’s negative evidence. 

Chemical examiner’s negative report regarding 
absence of trace of blood in the earth, leaves and grass 
taken from the alleged place of occurrence will not dis- 
place strong direct evidence of the place of a certain 
municr. 83 Ind. Cas. 485=28 C.W.N. 561 =26 Cr. L.J. 
5=A.I.R. 1924 Cal. 625. 


— Ss, 299 and 300 (3)— Evidence — Value of 

medical opinion — Injury likely to causo death. 

A Medical Officer’s opinion that the injuries 
inflicted, were not serious, the opinion being based 
upon a mis-conception of facti is ot no weight, when 
the evidence shows that the injuries inflicted were one 
inch deep and they pierced, the pleura which in the 
ordinary course of events is sufficient to cause death. 

16 Cr. L.J. 543^29 Iiid. Cas. 671* (Mad). 


— — Ss. 299 and 300— Homicide or death from 
epilepsy — Scratches on the neck — Medical 
opinion* 

Where amongst other marks noticed on the body of 
the deceased, there appeared certain scratches on the 
front part of the neck running do^vnwards; 

Held, upon a consideration of medical authorities, 
that though, in the opinion of the Civil Surgeon’s it 
was probable that the deceased met with his death from 
throttling, the alternative theory was equally possible, 
that the scratches were self-inflicted whilst the deceased 
was labouring under an epileptic or other fit and of 
which he di^. Having regard to this, as also to the 
nature of the evidence adduced in support of the prose- 
cution the accused who were charged with murder were 
acquitted. The theory of murder upon which Uxe pro- 
secution proceeded in this case was arrived at by the 
Sub-Inspector of Police the day following the night of 
the occurrence. Per Coriam: ’‘It is scarcely necessary 
to say that a theory should succeed and not precede the 
collection of evidence; oihenvisc it is a matter of 
common knowledge that the evidence may be nMcle 
to fit in with the theory such as the Police Officer in 
this case propounded. (>909) 13 C.W.N. (>22 = 4 Ind. 
Cas. 286= 10 Cr. L.J. 548. 


Ss. 300 and 302 — Expert’s evidence as to foot* 

prints • 

Expert’s evidence as to fooi-prints found near corpse 
““Before relying on such evidence, judge should form his 
own opinion as to identity of those f<)Ot-printi with those 
of the accused. A.I.R. 1941 Mad. 88 (90)= 1940 

M.W.N. 761 *«52 L.W. ig8-=-43 Cr. L.J. 316= 192 Ind. 
Cai. 704. 


6 (j). Evidence and proof — Murder by 

poisoning* 

— — Ss. 299, 300 and 3o2-'Arsenic poisoning — 
— Nature of proof necessary. 

In a charge of murder by arsenic poisoning it is 
essential for the prosecution to prove; (a) That the 
person alleged to have been murdered died of arsenic 
poi<oning; (b) That the accused person administered 
arsenic to the deceased with intent to murder. The 
deposition of the Civil Surgeon to the effect that from 
the history and the post mortem appearance of the 
stomach aod intestines, he was of opinion that death was 
due to an irritant poison of the nature of arsenic, is 
not sufficient to prove death by arsenic poisoning. 
The symptoms of arsenic poisoning before death are 
indistinguishable from the symptoms of some natural 
diseases, such as cholera and acute dysentry. Both 
diseases are common in India and both can cause 
sudden death. It is not possible to be certain by a naked 
eye post mortem examination of tbe stomach and 
iutestines that death was due to arsenic poisoning. 
Post mortem appearances similar to ibose observed in 
undoubted rases of arsenic poisoning are also similar 
to those produced by certain natural diseases and other 
irritant poisons. It is just possible too that under 
certain conditions they might be produced by the action 
of the digestive gastric juices of the stomach upon tbe 
tissues after death. 

The rule of law that the evidence of one parly should 
not be received as evidence against another party with- 
out the latter having an opportunity of testing it by 
cross-examination applies with great force to a crimi- 
nal cate where death has been the result. This rule 
of law should be strictly enforced if any weight is 
sought to be attached to a report on the chemical exa- 
mination of suspected material. No person, therefore, 
ought to be put in peril of capital, or any punishment 
on a written report not given on oath and untested by 
cross-examination. To accept such a report^wbatever 
it may contain— as proof of death by arsenic poisoning 
or of anything is an impossible proposition in law. 
A.I.R. 1933 All. 837=35 Cr.L.J. 280=1934 A. L.J. 
173=56 A. 228=146 Ind. Cas. loUg. 

— — Ss. 299, 300 and 302 — Murder by poisoning— 
Points to be proved. 

In a case of murder by poison, tbe following points 
have to be proved; Firstly, did the deceased die of the 
poison in question; secondly, had ihe accu&ed got the 
poison in question in his or her possession; and thirdly, 
had the accused an opportunity to administer the 
poison in question to the deceased. If these three 
points are proved a presumption may under certain 
circumstances be drawn by the Court that the accused 
did administer poison to the deceased and did cause 
the death of the deceased. It is no*, usual that reliable 
direct evidence is available to prove that the accused 
did actually administer poison to the deceased. The 
evidence of rnotivc which is ficqucntly given in these 
cases is of subsidiary importance, and the mere fact that 
the accused had a motive to cause the death of tbe 
deceased is not a fact which will dispense with the proof 
of the second and third points that the accused had the 
poison in his or her possession, and that the accused had 
an opportunity to administer tiie poison. 

In such cases it is not enough for the chemical exa- 
miner to merely state that poison was detected. His 
report should be full and complete and take the place 

of evidence which be would give if he \^cre called to 
Court as a witness. 



347 PENAL CODE (XLV OF i860} — Ss* 299 and 300 — 6. Evidence an^ proof*. 348 


Distinguishing symptoms of arsmic poisoning coosi- 

1913 All. 394=34 Cr. L J. 754=1933 

A. L. J. 1617SI44 Ind. Gas. 357, 

““Ss 299> 3®® and 302 —■GirciimBtantml evidence 
^Dhatura poisoning, presamption. 

Where in the trial of a wife for having administered 
dhatura poison to her husband as a result of which he 
died, the evidence of the only e>e-wilness could not be 
relied on. and although she was suspected ol having 
illicit intimacy with one of the deceased's friends, her 
conduct subsequent to her husband's illness was entirely 
compatible with hex innocence and incompatible with 
her guilt, and in view of certain impossibilities in tiic 
prosecution story, the possibility of suicide could not be 
excluded. 

Held, that the evidence against the accused was in- 
suHicient to connect her dcfioiiely \vi»h her husband’s 
death. 

Held also, that in the case of dhacura poisoning, 
the contention, that in the absence of proof that the 
deceased was subject to a fatal dose of the poison, death 
as a result of that poison cannot be presumed, is 
without force A.I.R. 1033 Nag. 303= 16 N. L. J 35= 
34Cr. L.J. 398=142 Ind. Gas. 714. 

”~“Ss. 299. 300 and 302— Evidence baged on 
scientific enquiry essential — Arsenic poisoning — 
Viscera oxatnination— Vomit and oight-ioii alone in- 
sufficient. 

In view of the common diseases of this country 
whose symptoms are almost indistinguishable from that 
of aricnic poisoning u is very unsafe to convict a person 
without such evidence as can be obtained from a 
proper scientific enquiry. The ])r<»pcr enquiry 
corisistf in the careful examination of the 
viscera of the body and an analysis by a 
com|>eient analyser showing from the amount of arsenic 
found in the viscera that at least a lethal dose must 
have been adminii’ered. Merc examination of the 
vomit or night-soil is totally iniufficirnt and it is 
extremely dang-rous to rely upon sum traces of arsenic 
found in either of iheie two things- 1930 Cr. C. 757 = 
>930 A. L J. 1405= A.I.R. 1930 All. 532, 

— — S® 299, 300 and 302 — Nature of the poison 
not liQowo~~GoiifeSi>ion fal»c. 

riie Civil Surgeon and the .Sub-Assistant Surge m 
were unable to Say what poison wav actually adminis- 
tered and there was no evidence on the recortl to show 
wb.it poimri ha<i been a'lminist-rcJ. The appellant’s 
own confession was not true becautr the deceased did 
not die of aconite poisoning nor was aconite found in 
the pill produced by her. 

Held, tlie evidence on the record was quite insuffi- 
cient to establifch tlie chan:'*. 8s Ind. Ca». 817=- 26 
Cr. I, J. 593= A I K. 1923 Lah. 323. 

• Ss. 299 » 300 and 302 — Poisoning of mintross — 

Rope» stained with blood —Cakes containing 
arsenic — Poisoning not proved. 

\ person svas t ii-iFL-'d of miirderinp and c.iusing 
<lcath by poisoiiing of a woman who w.is hjt mistress. 
The only cvidetice a.'ainst him wa.s that in her room 
wrr«- found two pir« es .,1 lojie staineil with Imman 
hluMl .nnd to whii b w'-rc adhering hnni.in liair, .ilso 
Dajr.i s akes cotiiAHjing ars'-aic ivcrc found. But Uicrc 


was no evidence to show that she was poisoned. 
Held: there was no evidence that would justify the 
conclusion that she was poisoned. The first element 
justifying conviction was absent. No corpus delicti was 
established. 66 Ind. Cat. 422—23 Cr.L J. 278*1 A. I. R. 
1922 .All. 30. 

— Sa. 299 ) 30® ^nd 302— Poisoning by members 
of family — Death shortly after food prepared by 
wife — No eicplanatlon as to cause Ctf death— 
Corpse bidden— Presumption violent. 

A violent presumption that the deceased was poi* 
soned by the members of the family arisesi peibaps 
one of the strongest presumptions known to the law, 
when a man dies in his own house surrounded by bis 
own family, and poisoned sliortly after eating food 
which must have been prepared for him by hu wife, 
and no explanation is forthcoming from the occu- 
pants of the house-hold as to what bad happened to 
him (o cause his death, and where, in addition to su^ 
violent presumption, the persons accused are proved 
Co have been guilty of persistent lying in an attempt 
to account for the absence of the deceased, and arc 
also shoiv»' to have hidden the corpse to save them- 
.selvcs, the presumption becomes a certainty. 97 Ind. 
Cas. 44«4Q All. 57aaa7 Cr.L.J. 1068=7 L.R.A.Cr. 156 
= 24 A.L. J. 958 = A.I.R. 1 926 All. 737. 

Ss. 299, 300 and 302 — Accused displeased wlcb 

mother— Attempt to take away child frustrated— 
Child poisoned — Medical evidence complete. 

Tlic accused who was greatly displeased with the 
wife of his brother, came to get her child from her. 
He look away the child without her consent. Later 
on he was over-persuaded by other men to let the 
child remain. He then proceeded to give the child 
wmc sweets. Directly afterwards the child was taken 
ill and died. The child’s viscera was sent to Cherni- 
es Examiner who deposed that an extract from 
viscera produced tingling sensation when rubbed on 
the tongue and killed frog on injection. He gave as 
his opinion that death was due to aconite poisoning. 
The Civil Surgeon was of opinion from the condition 
of the mucous membrane of the stomach and the 
points of haemorrhage that death was due possibly 
to irritant jxiisoning There were other sympiora* which 
pointed to aconite poisoning. 

Held: that child died under circumstances which 
would be compatible wiih little else than aconite 
poisoning and that the child was poisoned by the 
accused was a good conclusion. 119 Ind. Cas. 87oa»6 
681=30 Gr.LJ. 1118=1929 Cr.C. 604= A.I.R* 
1929 Oudh 516. 

— — Ss. 299 and 300 — Evidence — Murder— Polnon* 
ing. 

Guilt musi be established beyond doubt and that it 
should not be jirobable only. When proof that the 
accused had arsenic or gave anything to cat to the 
ileciMsed is not given, the conviction for murder is bad. 

17 C;r.|. J. 102 = 32 Ind. C;is. 838 (All.). 


6 (k). Evidence and proof — Murder by 

etraugulation. 

Ss. 299 and 300 — Ligature strangulation"^ 

Presumption. 

riuT<" is III* prouiujition in law that a ligature . 
fcif.iiigulaiion mayor must be picsumcj 10 be homicidal 
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and not suicidal. Even taking it as a presumption ot' 
factsuch a presumption cannot be safely made, and a 
finding that a particular strangulation was homicidal 
cannot possibly be made to rest on this so-called pre- 
sumption. A. I. R. 1940 Mad. 1=50 L.W. 452= 1939 
M.W.N. 883=41 Cr.L.J. 369=186 Ind. Cas. 704. 


Ss. 299 and 300 — Murder by tbrottlsDg — 

Absence of injuries to bones or tissues of neck — 
Inference. 

If the object which is employed to compress the 
wind-pipe is broad and pliable, there need be no injury 
to the bony structures of the neck. Pressure by the 
sole of the foot or by the palm of the hand placed 
across the neck of an unresisting victim would cause 
death by asphyxia without necessarily causing injury 
to the bones or tissues of the neck. The absence of such 
injury does not therefore indicate that the approver is 
not telling the truth, when he says that the deceased 
was throttled. A.I.R. 1939 Mad. 737 = 1939 M.W.N. 
6 ii=(i 939)2 M.L.J. 202=40 Cr.L.J. 913=50 L. W. 
920=184 Ind. Cas. 302. 


Sa. 299 nod 300 — Evidence — Strangnlation or 

apoplexy 

A theory as to the cause of death should not precede 
but succeed the collection of evidence which may be made 
to fit in with the theory. Where there arc scratches on 
the throat such as would be produced by the nails of the 
hands one shouM be cautious in coming to a conclusion 
as to the cause of death, as the effects of apoplexy, etc., 
might be mistaken for those of manual strangulation. 
13 C.W.N. 622 = 10 Cr.Lj. 548=4 Ind. Cas. 286. 


6 (I). Evidence and proof — Posgession or 
prodnetion of property of deceased. 

■ ■ Ss. 300 and 302 (Gvralior Penal Code, $. 292) 
'^Evidence of marder— Property of deceased found 
in possession of acensed — Acensed not explaining 
such possession — Inference. 

Evidence to connect the accused with the murder 
is necessary before they can be convicted of it. Merely 
on the recovery of stolen properly of the decca.scd found 
in possession of the accused soon after the murder and 
in the absence of any evidence that the common in- 
tention of the accused was to commit murder in furthe* 
jance of the <x>mmon intention to commit robbeiy, the 
Court Would not be justified in drawing the inference 
that the accused are guilty of murder. 

Merely because the accused arc unable or unwilling 
to explain the poisession of the stolen property and when 
the p^session of the stolen property of which the 
explanation is not true, is the only circumstance appear- 
ing in the evidence against the accused they cannot be 
convicted of murder unless the Court is satisfied that the 
possession of the property could not have been trans- 
ferred from the deceased to the accused except by the 
former being murdered, 51 Cr.L.J. 1265=4 A. I.Cr.D. 
624=A.I,R. 1950 M.B. 76. 

— — Ss. 299. 300 xnd 302 — Proof of offence — Posses- 
bIod. of property belonging to murdered person — 
Evidence Act, S. 114. 

Under S. ii4ofthe Evidence Act, the Courtis 
eniidcd, jf it appears reasonable in all the circumstances 
of the case, to draw an inference that an accused person 
committed a murder or took part in its commission, 
Irom the facts that he is found in poiseiiion of property, 


proved to have been in the possession of the murdered 
person at the time of the murder or is able to point 
out the place where such property is concealed and 
admits haxdng concealed it there and that he fails to 
give any explanation of his possession of the property 
which can be reasonably accepted. 56 M. 231 and 1930 
C. 379 (2), Foil. I.L.R. (1949) Nag. 200 = A.I.R. 1949 
Nag. 277=50 Cr.L.J. 713=1949 N.L.J. 216. 

St. 300 and 302 — PrcKluction of ornaments of 

deceased. 

The mere fact that the accused produced, shortly 
after the murder, ornaments which were on the mur- 
dered woman is not enough to justify an inference that 
the accused must have committed the murder. Evi- 
dence to connect the accused with the murder must 
be there. A.I.R. 1943 Bom. 458=45 Bom, L.R. 884 
= 45 Cr.L.J. 221 = 1 . L.R. (1944) Bom. 25=210 Ind. 
Cas. 362. 

Ss. 299, 300 and 302 — Recovery of deceased’s 

property. 

The fact that the accused were found in possession 
of murdered man’s watch shortly after the murder 
affords strong corroboration of his participation in the 
crime. A.I.R. 1942 Lah, 271=44 P.L.R. 448=44 
Cr.L.J. 77 = 203 ind. Cas. 488, 


Ss. 299 and 300 — Accus«d*s recent possession 

of property of murdered person. 

Where the charge is specific, that the murder was 
caused by throttling and it is not proved and there is 
no evidence to show that the deceased was murdered 
at all, the presumption of guilt cannot be drawn from 
the recent possession by the accused of jewellery taken 
from the murdered person. A.I.R. 1940 Mad. 12= 
1939 M.W.N. 873=50 L.W. 435 = 41 Cr.L.J. 242 = 
185 Ind. Cas. 629. 


Sg. 300 and 302 — Recovery of property of 

deceased. 

Accused in possession of articles belonging to the 
deceased at the time of murder — If no explanation is 
given inference ol participation in murder may be 
drawn. 1935 M.W.N. 954. 


Ss. 300 and 302— Possession of goods recently 

stolen — Stolen articles were jewels worn by 
deceased on the day previous— Presumption. 

The potscssion of stolen goods recently after the 
loss of them may be indicative not merely of the 
offence of larceny or of receiving with guilty know- 
ledge but of any other more aggravated crime which 
has been connected with the theft; this particular 
fact of presumptiiin forms also a material element of 
evidence in case of murder. 

The presmption is particularly applicable where 
there is satisfactory proof in case of a murder of a 
woman that the stolen articles were habitually worn by 
the deceased and that she was actually seen wearing 
it on the evening befi:>re the murder. 34 C.W.N. 256= 
A.I.R. 1930 Cal. 379. 


-—Ss. 299, 300 and 302— Property recovered from 
place pointed out by accusede 


the 


The mere recovery of properly belonging to 
deceased from a place pointed out h\ a per^.n ac- 
cused ol the- murder cannot be regarded as a jn ool that 
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the accused was a murderer; A.I.R. 1924 Lah. loq. 
Foil. 96 Ind. Cas. 849 = 7 A.I.Cr.R. 68 = 27 Cr. L.J. 
993 (Lah.). 

*99. 302 — Productxoo of property 

Stolen from deceased. 

VVhcrc the only evidence against an accused person 
»s that he produced certain property which is identU 
fied as having been stolen frdn) a person proved to 
have been murdered and there is no admissible evi^ 
dence against him to connect him more directly with 
the murder it is unsafe to convict him of the offence 
of murder. 13 Mad. 426 and 21 M.L.J. 1071. Dist.; 
(1887) A.VV.N. J30, Foil. 89 Ind. Cas. 516 = 36 
Cr.L.J. 1380=23 N.L.R. 62=A.I.R. 1926 Nag. 119. 

~ — -Ss. 299, 300 and 411— Evidence — Murder- 
Stolen property of murdered man found with 
accused — Evidence. 

When the only tn-idcnce against an accused person 
IS a bundle of cloth which is identified as having 
been stolen from a murdered man, and there is no 
other admissible evidence on record against him, to 
connect him with murder, he can he convicted only 
under S.411, I.P.C. and not under S. 300. 220 P.L.R. 
1913=23 P.W.R. 1913 Cr. Cr.L.J. 275=19 Ind. 


, Ss. 299 and 3^0— Evidence — Accused in posses* 
6100 of deceaaed*s jewels— Effect. 

In a inuder ease the possession of the deceased’s 
jewels by the accused is not evidence unless it is 
shown that the deceased had them on Iiis person at 
the lime ol the murder and the accused cannot 
explain his possession. (1913) M.W.N. 145=14 Cr.L.T. 
49=18 Ind. Cas. 337. 


6 (m). Evidence and proof— »Proof of death. 

Ss. 300 and 302— Corpus delicti absent — Evi- 
dence of prosecution witnesses as to murder of 
deceased in their presence — The absence of corpus 
delicti not of consequence. 

The prokccuiion case was that accused i and 2 
were on inimical terms %\ith the deceased G and 
therefore on a night they lay in wait with a num- 
IxT of |K* on (h«^ way when G was returning with 
1 *. \Vs. I aiul 4 in a jutka driven by P. W. 3. They 
ktabbetl him .ind rcinov^'d him t«) a place some distance 
away an«l tliat he di*‘d- P. \N’s. 1 and 4 who resisted 
w<:r»’ also beaten. I*. \Vj. i, 3 and 4 reported to the 
Nbau.igar ol th<‘ village after the lapse of four hours 
n'-arly. On the (|u<stion whether when the body ol the 
deceased could not l>r tracctl the accused could l>c 
convicted of murder: 

Held, it is not obligatory for proving the death 
ol an individual that his di:ad body should he 
rccovrr<-d. As there is no justification for not accepting 
the evicJerjre of P. Ws. I, 3 and 4, the absence ol 
corpus delicti could not hr- a matter of conscqu«-ncc 
BO as to prevent the accused being found guilty of 
murder. (i8do' I.L.K. 3 All, 383, followed. 63 L.W. 
315 51 Cr. L J. t‘ib8-A.I.R. 1950 Mad. 452=4 A.i! 

Cr.D. 384= 1930 M.\V..\. 2()o = (ig3o) 1 -M.L.J. 428. 

— Ss. 300 and 302— Death, proof of —Identifica- 
tion of corpse - Discovery of blood-stalnod 
weapons. 
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eases, it is essential for the prosecution to 
esubhsb Aat the person with whose murder the accused 
iS ch^cd, u d^. It is unnecessary that the corpse 
should be identified, but there must be evidence to 
bring conviction to the mind of the Court that the 
alleged victim is dead. 


• discovery of blood-stained weapons does not by 
Itself prove that the person at whose instance these 
articles were discovered, is necessarily connected with 
the murder of a particular person. The discovery mus| 
acfimiely be shown to be connected with the murder of 
AT "'I*® alleged to have been murdered. 

A.I.R. 1935 I^h. 805=37 Cr.L.J. 250=38 P.L.R. 
138=160 Ind. Cas. 187. 


Ss. 3®® and 3®* — Corpse of xnuz^ered person 
not found— Caution. 

'Fbc mere fact that the body of the murdered person 
has not been found is not a ground for rcTufing' to 
convict an accused person of murder, but when the 
body of the person said to have been murdered is not 
forthcoming, the strongest possible evidence as to the 
. fact of the murder should be insisted on before the 
accused is conWeted. A.I.R. 1934 Sind 139=28 S.L.R. 
3 ^ 7 — 36 Cr.L.J. 83=152 Ind. Cas. 376. 


Ss. 3 ®®A®<I 302— Death doubtful— No convic- 
tion for murder — Death established, body not 
foimd« ' 


\Vhen a Court is not convinced that a man is dead 

any one of the murder, but 
if It u convinced that the man is dead, sentence of 
death may be upheld though the body has not been 
found: 93 Ind. Cas. 252=1 Luck. 327=130. L.J. 

^4=3 O.W.N. 204=27 Cr.L.J. 46o=A.LR. 1926 
Ouflh 234r 


-- Ss. 300 and 302 ^£videace— Duty of prosecu- 
— ^Aetual death mast pe proved. 

Where a person was beaten into unconsciousness by 

being brutally attacked with lathiB and was dragged 

up to the bank of rivulet leaving traces of blood along 

the way and was never heard of again, held, that there 

a rcawnalbc possibility of the person being alive, 

ana therefore the accused can only be convicted of an 

attempt to murder. Prosecution must prove the actual 

death of the alleged murdered person. 81 Ind. Cas. 

t^r 340=5 L.R.A.Cr. 59=25 Cr.L.J. 900= 

A.I.R. 1934 All. 662. 

4 - 


6 (n). Evidence and proof — Solitary witness. 

299 •®d 300 — Ill-feeling between accua®d 
and deceased —Solitary evidence of servant, wb®’ 
ther Sufficient. 

On a certain cluudy evening, a zemindar was return- 
ing from certain village to his own village, with a scr- 
yanl who had lantern with liim. In the course of the 
journey the zemindar w.is attacked by certain unknown 
{)crs4ins and kill<‘<t. The servant who was also attacked 
horn behind lost his head and fled dropping the lantern 
wiilioui making any attempt 10 render any first aid to 
his m.isicr or to discover what had happened to him, 
as he was more anxious to .save his own skin than to 
do anything else. As there was ilMccling bct\s’een the 
accused and the deceased, they were suspected of the 
murder and were tried. There was evidence of the 
servant alone and the jury and the Judge relying upon 
his evidence and hi.s rrcngnitioii of the accused convicted 
the accused: 
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Held, that it was doubtful whether the servant 
could recognize the assailants in the circumstances and 
it was unsafe to convict any one upon the evidence of 
the servant. The motive assigned to murder was inade- 
quate and the ill-feeling between the accused and the 
deceased explained how they were implicated on mere 
suspicion. A.I.R. 1938 Cal. 920=65 C.L.J. 423=39 
Cr.L. J. 54' (a)=i75 Ind. Cas. 193. 

Ss. * 99 , 300 and 302 — Testimony of solitary 
witness, if sufficient. 

A charge of murder cannot succeed on the unsatis- 
factoy nature of the defence, unless the protecution 
has positively proved its case to tlie Couii’s reasonable 
Mtiifaction. In such a case the evidence of one person 
is nonetheless sufficient, if that evidence establithci 
the appellant’s guilt beyond any reasonable doubt. 
A.I.R. 1937 Rang. 8=38 Cr.L. J. 299=166 Ind. 
Cas. 840. 


““Ss. 299, 300 and 302 —Evidence of solitary 
witness— Benefit of doubt. 

In a murder case where all evidence exetpt the 
statement of one witness has to be rejected the accused 
should not be convicted on the solitary statement of 
thii witness but should be given the benefit of doubt. 
A.I.R. 1936 Lab. 778=38 P.L.R. 274=37 Cr. L. J. 
1029=164 Ind. Cas. 1056. 

— Ss, 299, 300 and 30a — Evidence of solitary 
witness — Conviction. 

It is unsafe to base a conviction in a murder case 
on the evidence of the only witness who is not believed 
by the Sessions Judge on several points, when no mr>tive 
for the commission of the offence is made out. A.I.R. 
1934 Oudh 373=11 O.W.N. 969=35 Cr.L. J. 1265= 
X5> Ind* Cas. 274. 


6 (o). Evidence and proof— Statement of accused. 

”"“^6. 300, 30a, 201— 'Statement by accused to 
rolice, relied on by prosecution to convict them 
under S 201, if can be osed to prove case of 
moxder — Dnty of prosecution. 

If the prosecution wishes to rely on the statements 
made by the accused to the Police to cunvict them of 
an offence und^r S. 201, then they can only do so by 
showing by othei evidence the falsity of ihcie »tate- 
mems. These siatements thenriselvrs can canainly not 
be used as kubstaniivc evidence m proof of the truth of 
the prosecution case of murder and conspiracy 10 
tnurder in whole or in part. They c;innoi be relied 
on as both true and false. A.I.R. 1030 Sind 130 = 40 
Cr. L.J.66 i = i 82 Ind, Cas. 464. 


•“—Ss. 300 and 30a— Cose under Ss. 302 and 201, 
entirely depending on statement of accus^rd— 
Part of statement false— Coun, if can accept 
evidence that rest was made by accused. 

Where a case under Ss. 302 and 201, depends entirely 
upon the statement made by the accustd and the 

in pursuance of these statements and 
*• 'he Court tre ats half of the statement of the accused 
k*if cannot accept the evidence that the other 

half of the alleged statement of the accused was made 
by him. 

Where the statement made by the accused is “I 
have murdered the woman and buried Ihe dead body,*’ 
etc., the words “murdered the woman” arc not 

12 -.F. Y. D.— 12 , 


admissible only because the rest of the sentence makes 
quite good sense and is sufficient to identify the body 
and to lead to its discovery. The words “murdered 
the woman” are not sufficient to identify the woman 
with one murdered, and this cMdencc is not sufficient 
for convicting the accused under S. 302. The accused, 
however, can be convicted under S. 2o'. (1938} 177 
Ind. Cas. 909=1938 M.W.N. 866=48 L VV. 332=39 
Cr. L.J. 977. 


— Ss. 299 aod 300— Admission of accosed the 
only basis of conviction — His statement should be 
accepted entire. 

VNhen the only account of what happened on the 
night of murder is given by the accused himself and 
it is hin admission contained in that statement that 
forms the basis cf his conviction, the statement should 
be accepted in its enurety and if it establishes any 
mitigating circumstance the accused should be given 
the benefit of it. I2i Ind. Cas. 178 = 31 P.L.R. 35= 
31 Cr. L.J. 226=A.I.R. 1930 Lah. 269. 

S®* h 99 and 300 — Admission of guilt to 
villagers— Subject to sciutiny. 

Although the evidence of admission of guilt to vil- 
lagers is sufficient to justify the conviction, still the 
evidence that such an admission was made must be 
closely scrutinized like all other evidence which is used 
to prove a case of murder. 117 Ind. Cas. 737=6 
O.W.N. 309=30 Cr. L.J. 829=1929 Cr. C. 14= 
A.I.R. 1929 Oudh 272. » » 4 


6 (p). Evidence and proof— Snicide or murder. 

Ss. 299 and 300 — Suicidal or homjc:idal wonnd. 

Held, that the fact that the body of the deceased 
was found lying flat with its face downwards, having 
several throat wouuds by razor, only one of them 
being severe, indicated that the wound was suicidal 
and not homicidal. A I.R. 1937 Pat. 652=18 P L T. 
683=4 B.R- 1*3—39 Cr.L.J. 66=172 Ind. Cas. 171. 


Ss. 299 and 300— Pointing either to murder 

or suicide — No coovsciion. 

A person was accused of having murdered his 
daugbicr. There was evid<-nce to show that one day 
he wera out along with the daughter and rciurned 
alone. The accustd had made a st^tltmcni betore 
the Juge d’ itisiruciion ihat bis daughter was tired of 
life «ntl that he assisted her to commit suicide. The 
accused could lead ii.e police to the place on the river 
where his caughtcr was drowned. Although the de- 
ceased’s hands were tied, there were no signs to show 
any struggle between her and her father. All other 
advrrsc evidence was of iniciested nature. During 
the iiivesiigaiiun by the ‘Juge d» imtruction another 
motive also was disclosed tliat the daughter, who was 
a widow, was intriguing with a nan which possibly 
might have been ihe real motive that led her to 
dC4th: 


, " , ijut uc convicted o: 

murder. 121 Ind. Caa. 157 — 52 Mad. M r W 

645= M.W.N. 383 = . M^.Cr.C. fsLo? Cr L I 

223=A.1.R. 1-929 Mad. 487 = 56 M.LJ%28. ' ^ 


Ss. 29^ 3«w and 302-Evideoce-Suicide and 

murder- Double knotted ligature round tlie ueck. 

Double knotted ligature round the neck of the 
deceased was held to be a clear indication ol the 
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fact that hi) death had been cauied by strangulation 
by some person other than himscit. hg Ind. Cas. 5ib» 
23 N. L. K. b2 — 26 Cr. L. J. i3ao = A. I. K. 1926 
Nag. tig. 


6 (q). Evidence and proof — Miscellaneou:*. 

Ss. 299, 300 and 302 — Mere suspicion. 

A was charged for the murder of B. Sirycbninc to 
sutficieot quantity was found in the post mortem in 
B’s stomacti. People in their village sufpreted that A 
was carryiiig on au lutriguc with B's wife; 

Held, that evndcQce only showed that possibly A had 
some hand in the poisoning ot B but 11 was only a 
suspicion and suipicion could not take ihc place of 
positive evidence. Case against A was> theref<^rc, not 
proved. A.I.R. 1946 Lah. 48 = 47 Gr. L.J. 232 = 221 
Ind. Cas. 638. 


*— — Ss. 299i 300 and 302— Conviction on mero 
subpicioD. 

Suspicion, however strongs fuiniihes 00 legal grounds 
for a conviction on a charge of v'ilful murder. In die 
absence of eyc-wiincsscs, a person should not be con- 
victed on mere suspicion, however strong it be. A.I.R. 
1933 Oudh i 48«34 Cr. L J. 498 (2) = 8 Luck. 301* 
143 lud. Cas. 55= lu O.VV.N. 7. 


Sb. 300 and 302 — Probabilities and suspicions 

~~Insuff icient to found conviction. 

Probabiliti'*'; and suspicions arc not sulHcient grounds 
in law upon which to found a conviction of an ac* 
cused iu a criniiiial trial specially in a murder trial 
where die maximum punishrnent is death- 7 O.VV'.N. 
933= 128 Ind. Cas. 211 = A.I.R. 1930 Oudh 460. 


— Sb 299, 300 and 302"“Evidence of resolution 
to kill — Inference. 


It is seldom that direct evidence of a resolution to kill 
is (-.rihcoming. The dcci ioo as to resolution more 
often rests on legitimate inferences from the prwed 
circum-sianccs and thf conduct of the accusal. .A.I.R. 

ic)45 p.C. 42= i<h 4 A.L.J. 466 = 46 ^9*^* hr ■ 

li R. 258 = 217 Ind. Cas. 381=60 M.L-VV. Ii8-.i9j6 

M W.N I (P C.;. 


• Sb- a99i 300 and 302— Evidence of arrest. 

Evidence of arrest should not only me ition the date 
but al^o ihe place of arres'. An arn-si made soon alter 
di.rorcurit i.ee m the a« cused s own village may pul 
one complexion, while an arrest made long aher in a 
diitant place m.iy have a dilfcrcnt significance, .A.I.R. 
1941 Mad 4d3 = ('9H)a M.L.J. joi =57 LAV. 4^3 = 
I9J4 M.W N. 497= }'> Cr. L. J. 337 = 1. L.R. (1945) 
Mad. 231=217 ind, Qas. 302. 


Ss. 299, 300 and 30a —Evidence of relations 

of deceased. 

Where in a case of nuinler, it ii found that the 
der, asrd and hu parly were «»d inimical terms with 
the parly of the accused, it is a rule oi prudence that 
the cvidc'ice *)f the relati.uis of the deceased should be 
taken with caution. .A.I.R. 1942 Pesh 29 = 43 Cr. I..J. 

Ind. Ca». 878. 

299 , 300 aotl j02 — Prer^iHUtion wltnBBBCM 
rvlativ«B of droeaued — Effect. 


In a case of murder the fact that the prosecution 
witnesses are relatives of the murdered man it no 
valid reason for discarding their evidence. What 
would be ol importance u that the witnesses bad 
enmity with the accused. The interests of the relatives 
is undoubtedly to sec the true criminal prosecuted; 
they have no inicrcbt in accusing any one falsely unless 
they have enmity. A.I.R. 1936 Lab. 233=37 Gr, L.J. 
751 = 38 P.L R. 695= 163 Ind. Cas. 143. 

Ss. 299 suad 300 — Inimical witness. 

It is altogether unsafe in a murder case to place 
rehaoce on the evidence of a witness when the Court 
knows that enmity exixis between him and accused. 
A.I.R. 1940 All. 46=1939 A.L.J. 966=41 Cr. L.J. 
258 = 1939 A.VV.R. 768= 186 Ind. Cas. 192. 

Sb« 299, 300 and 302 — Absence of marks of 

injary on person of accused. 

In the case of fight between two parlies, the fact that 
no marks of injury were found on the person of the 
accused and the other members of his party, indicates 
that the accused were the aggressors. A. 1. R. 194’^ 
Pesh, 29 (2)=43 Cr.L.J. 498=199 Ind. Cas. 878. 


Ss. 299, 300 and 30a — Accnsed charged wUh 

caasing death of her new born infant by drotvn* 
ing— Essentials to be proved by prosecution. 

Where the charge against ihe accused is that the 
iateiitionally caused the death of her new-born infant 
by drowning it in the Corporation syphon, the prosecu- 
tion mu»t not only prove that she was recently delivered 
of a child but also that the body of the child found 
in the cesspool was the body of her child. The accused 
cannot be convicted merely on the evidence that sbe 
was seen in an advanced state of pregnancy and that 
her appearance and the state of the room that she 
occupied on the date of the alleged offence indicated 
that »be had bero delivered of a child, and that the 
dead body of tbe child was found in the syphon. 
A I.R. 1941 Mad. I =» 1940 M.W.N. 1x05 = 52 L.VV. 710 
= 42 Cr.L.J. 677= 195 ind. Cas. 129. 


cliild. 


Ss. 299, 300 and 30a — ^Tesl of live birtb of 


The fact th*t the lung) on suction floated in water 
is not an iiiralliblc test of live birth. A child may 
breathe while its hrad is in Itic vagina, either during 
a prcsrnlaiiun of tlic head or of lUc breach. A.I.R< 
1940 Mad. 294=1939 M.W.N. 1130=50 L.VV. 79'* 
41 Cr.LJ. 579=188 Ind. Caj. 332. 


Ss. 299 and 300 — Absence of evidence. 

Per Young C.J.— Where, there is no evidence upon 
which the Ckiurt can rely, it is not possible to comc 
to a conclusion even that the murder was probably 
committed by anyone. A. I. R. 194® Lah. 457*4'* 
P.L.R. 570 = 42 Cr.L.J 53* LL.R. ('94*1 Lab. 259* 
190 Ind. Cas. 668. 


Sb. 299 and 300— Implication of ixuiocont party 

— Effect OD ocher accused. 


^'hrre the f.^behood is merely an embroidery to s 
y, that would not be enough to discredit ^0 whole 
li< witness's evidence. Put if the falsehood is ob » 
or point in the case, or if otic of the f^***^^ . 
umiiances of the story told Is clearly unfoimd^. 
in enough t»» discredit die witness ahogcthcr. 
implicatioD of a mao iu a murder m whirtJ ne 
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could not possibly have taken part is> io the absence 
of convincing circumstantial evidence against the other 
murderers, a reason for acquitting ihem all. A.I.R 
1940 Lah. 457 =I.L.R. (1941) Lah. 259=42 P.L.R. 570 
=42 Gr.L. J. 53 = 190 Ind. Cat. 668. 


IS only one long cut on the deceased’s body and it 
cannot be pos»ibly determined who caused it, a convic- 
tion lor murder is not sustainable, though a wick^'d 

M9=3‘^Crlj?l9. 


Ss. st99 300 — Discrepant evidence — Acensed 

fouDd to have several wounds — Duty of prosecution in 
expl^niQg such wounds. 

It is surely a discrepancy of great gravity when a 
witness, called to say that a fatal blow was struck and the 
deceased fell in consequence of it is obliged to admit 
that on an earlier occasion he told the Police that the 
deceased fell when he ran into the yokepin of a cart. 

When a man charged with murder in the course of a 
melee is f:>und to have number of wounds, the prose- 
cution ought to be able to do more than merely call 
a witness to say that the deceased swung a da in all 
directions, and then ask the Court to infer that that 
explains the accused’s wounds. A.I.R. 1940 Ran?. S'! 
= 41 Cr.L* J. 373 = 186 Ind. Cas. 719. 

— S». 299 and 300 — Wilneas testifying on oath — 
Inference, 

If a witness goes into the witness box and testifies 
on oath, the jury, unless there is something else to 
operate on their minds, may draw an inference not 
as a matter of law, but rather as a matter of fact that 
he is prima facie likely to be speaking the truth, 
particularly in capital cases. A.I.R. 1939 Cal. 682 = 
=I.L.R (19^9) I Cal. 187=43 C.W.N. *31=41 Cr.L.J. 
59 = 184 Ind. Cas. 614. 


— — Sfl. 299, 3 <M> and 302— Inqueet report. 

The statements in the inquest reports are not 
evidence in a case 177 Ind. <^as. 808=1038 M W N 
868 = (1938) 2 M. L J. 618 = 48 L. W. 615 =‘39 
Cr.L.J. 947. 


Ss. 300 and 302 — Inqaest report filed — Sub- 

Inspcctur not cross-examined — Retrial. 

Where inquest reports have been 6Ied, it is incum- 
bent upon the bub-luspector who leduced the state- 
ments ID in<]uC 5 t report to wriungi iaiaiedtAtcly aficr 
the discovery of the dead b<idies, to explain the 
difference between them and the evidence given by 
him. He should be cross-examined with regard to this 
difference. Where he is not so cross-examined, and 
since the statements in the inquest reports cannot be 
usrd to discredit the evidence ol the Sub-Inspector, 
unless they are put to him under the provision of 
S. 145, Evidence Act, it is nece>sary to order a re-trial. 
(*93 Bj 177 Ind. Cai. 0 o 8 = 1938 M-W N. 868=Iiq'j 8) 2 
M.L.J. 618=48 L.W. 615 = 39 Gr.L J. 947. 


Ss, 299 snd 300 — Evidence. 

It can never be maintained that where the evideni 
for the prosecution points afTirniaiivcly no lurther iha 
manslaughter, the law would enlarge ihe proof an 
transform the case into one presumptively of murdc 
A.I.R. 1036 P.C. 242= 1936 M.W.N. 889= 1936 A.W F 

^ *' 0 » = i 63 Ind. Cai 


■ Ss. 299 * 300 and 309 

Conviction. 


unreliable cviden< 


*“ the Court is obvi. 

not rdUble and the medical evidence show# that 


“^Ss. 299, 300 and 302. 

Person giving threats of death some months before 
murder. 

Held, that such fact is not sufficient to prove that 
the person w^ connected with death. A.I.R. 1936 Lah. 

^ Cr. L. J. 5,97= 17 Lah. 518= 

162 Ind. Cas. 51 1. o 


Ss. 299, 300 and 30a— Alibi. 

Evidence strong against accused — Accused 
found to have motive — Recovery of blood-stained 
garments and knife; 

Held, that the alibi evidence was not to be treated 
seriously and that on the evidence he could be convicted 

(1936) 164 Ind. Cas. 154=1936 O.W.N. 
603 = 37 Cr.L.J. 932 (U.8.}. 

* Ss. 299 , 300 and 302. 

Held, provided that enough points of similarity and 
d^similariiy m two fired cartridges arc taken the 
chances of two different bolls making identically the 
same marks arc so remote as to be to aU intenu and 
purposes non-existent. 

Held, further on facts that the accused was euilty 

Cr.L.J. 889= 


— ^Ss. 299, and 30a — Mode of 
witnesses. 

In a capital Case it is important that the more 
important of the witnciKcs should be examined in such 
way as would enable Uie Court to properly appreciate 
tl eir evidence. The evidence ihould be led in suffi- 
ci»^ni detail and wnh due regard to the sequence of 

witnesses saw or the acts 
which they did and ai.so the reasons which actuated 
them to do the acts being narra.cd in an intelligent 
fashion. It u only by this means that a clear and 
consistent accoum of the whole thing may be presented 

r W '935 Cal ,84 = 39 

S». 299, 300 and 30a— Witnea* xeeilinn from 

previous atatemeoi— Value of evidence. 

in a murder case, to 
rely upon the evidence of witnesses who have resiled 

from thMr prev.ou. staiements. Buf this orincinle . 11. 

no, apply rvbrrc i, i, only .h= cvfd™^ 07°^ 

Witmss who has resiled from hia statement which 

proves ihc case against the accused but there is an 

eyewitness and other witnesses to prove the ca« 

A.I.R. 1934 Oudh 507=11 O.W.N. 1269=36 CrLT* 
86 = 152 Ind. Cas. 331. 9 3 ® ur.L.J. 

Sb. 299, 300 and 30a. 

Where the deceased was about Bn vz-ar. ^ 

inR from rheumatism; the first inform-r? ’offer- 
cbaukld.r mentionrd that U e der^ T 
fallen on a log of wood and died 
th. mrdkal n-idence could not dcfmi,cly”“'ay' wheUoj 
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llic d'^avb wat due to violence or natural: the prose- 
cution evidence was vague and unreliable; all 
circumstances pointed to a natural death: 

Held, that no ebaree under 302 had beco made 
out against ihc a<'cu‘cd. A-l.R. 1934 Oudh '-’86 = 35 
Cr.L. J. 992“ 1 1 Q.W.N 722= 1.J9 Ind. Gas. 473. 

Ss, 299^300 and 303 — Evidenco required, 

A brutal murder couunitted in daylight in a village 
i« bound to go unpunished where saiistaciort evidence 
is not forthcorning at to who were U»e guilty parties. 
A.I.K. 1934 Oudn 13= tt O.W.N. 77=35 
= 148 Ind. Cas. 259. 

S». 299, 300 and 302 — Events to be considered. 

The events pre«~cding and leading on to the assault 
on the deceased have to be considered in approaching 
the evidence led by the pros^-cuticn to prove the guilt 
ol titc accused. A.I.R. 1034 Rang. 44=35 Cr.L.J. 855 
= 148 Ind. Cas. 1069. 


Ss> 299, 300 and 302 — Duty of prosecution — 

Available evidence. 

Though it is the duty of the prosecution to place 
before the Court, especially in a case of murder, all 
the available evidence which is likely to throw any 
light upon the crime and the withholding of such 
evidence is likely to he treated by the Court as a flaw 
in the evidence for the Crown, each case depends upon 
its Own facts and cii ciimstancrs. A.I.R. 1932 Lab. 500 
^33 Cr.L j. 49; (2)-33 P.L.R. 580=137 Ind.Cas. 691. 


^^Ss. 299, 300 and 302— Costom of implicating 
relatives of suspected murderers. 

Where in a trial of four brothers for murder although 
the Magistrate lound the evidence of oil the professing 
cye-vvitncsses to be uniru»tworiby, he acquitted two of 
them and pa.ssrd the seuiencc of death upon the other 

two I 

Held, that having jn vicv/ the prevailing cuitom of 
nialiciously implicating as many of the suspected mur- 
derer s close relations as possible without regard to 
truth, ii would l>c unsafe to confirm the conviction of 
tv20 of the accused upon evidence which as a whole bad 
failed to covincc tii'’ trial Court. A.i.R. '932 Lah. 
42 v = 3jI*L R 475-33 744=^39 Tnd.Cas. 128. 


299. 300 and 302 -Time of post mortem 

examination, importance ol. 

la a murebr case, il is nio»i itscntial that ilic time 
of the post moncm should be reco rded, as in many 
cukCS, It annis the Court in determining v%licther the 
death took place .'St the time alleged oi not. A.I.R. 
1951 Oudh 119=8 O. W. N. 107 = 32 Cr.L. r. 697- 
6 l.uck 475 ^' 3 ‘ Ind. Ca.s 439. 


and 302 — Defence — Tuty 


of 


Ss. 299 300 

couobel. 

Ill a case of rnurd^r, ihe Advocate for the defence 
• hould hr verv *. iref.il in advising the arcu^ed person 
lo dispel, e will, lu def- fKc wi fiesscs especially il those 
vviii,'j»*k veie pi. sent at the time of the ticcunem c. 

A. I K. i 93 « ‘‘“W 163 = 32 Cr. L .j. 1067 = 1 33 Ind. 
Cas. 488. 


- - Sh 299» 300 3^)2 — Pro-ecutloo >vitnvK«ea 

untruibful — l<es.idu« uncorroboraie*! — Conviction 

bad. 


Where the prosecution witnesses are found to be 
untruthful as to the greater part of their evidence, it 
is dangerous to convict the accused on the residue 
without corroboration; 42 Cal. 784, FoU. 7 O.W.N. 933 
= A. 1 .R. 1930 Oudh 460. 


Sg. 299, 300 and 302*— L-atlii blow on (be bcad^ 

Abettor gaygrd the uiouib as desired—No conunon 
intention proved — Abettor not liable for murder. 

P attacked H with a lathi and hit him on his bead* 
P then asked B to press H’s mouih wiib a cloth. B 
did at she was asked. In the post mortem H'e skull 
was found to be shattered into la pieces. Upon medical 
examination it was founa that death was 
due to injuries on the bead caused by P. ^ The 
blows were not struck in furtherance of common ioten- 
tion on the part of P aud B. There was no evidence 
tliat death bad been caused by strangulation: 

Held, Uiat B was not guilty of murder. 120 Ind. 
Cas. 208 = 31 Cr.L.J. 37 = 1930 Cr. C. 6i=A.I.R. 1930 
All. 45. 

$5 299. 300 and 302 — ProgocrutloD evidence on- 

corroborated in maccriel pariiculare — Real mor- 
dcrer concealed — Evidence insufficient. 

The fact of murder admitted of no doubt. The main 
evidence for the prosecution and the sole evidence 
connecting the accused with the murder was that of 
two brothers whose evidence was uncorroborated in 
material particulars and unreliable. Tbc villagers were 
well aware of the identity of the murderers, but whether 
it was because the real murderers were public favourites 
or the deceased was unpopular no evidence vvas 
fortbcorulng: 

Held, that tbc ac<'used could not be conviciedf 
1929 Cr,C. 287 = A.I.R. 1929 Pat. 527. 


'So. 299, 300 and 30a — Evidence — Uar^Uablo 

witncgg. 

Conviction for murder on the strength of the state- 
ment of a witness who was found to be unreliable, 
cannot be supported, too Ind. Cas. 359=7 A I.Cr.R. 
430=28 Cr.L.J. 279= A.I.R. 1927 Mad. 1 iia 

— — S. 300— Evidence, 

When the prorccutioD witnesses arc not impartial 
and the story put forward by them is palpably false 
and <l‘>es not explain injuries caused to the accused, 
ihe High Court should sri aside the convictions of the 
accused under S. 304 12;. ui ind. Cas. 597 “® L»L.J« 
183 = 27 P.L R. 22 = 27 Cr.LJ. 821. 

— '.Sn. 299, 300 and 302 —Evidence— Robbery and 
murdor — Evidence sufficient for robbery— Not 
sufficient for murder. 

In a case of murder tJic following facts were fou nd. 
The accus''d found the deceased playing with ihi^ 
other coinpaTuoiii. gave him a nicloii and took h^ 
away on the promise of giving him more. The 
a;cus«Ml and deceased were afterwards seen together 
near ihe canal by one witness and after that deceased 
was i.evtT seen alive again. The medical nJan who 
conducted tlic poat-mortem exammation wM 
unable to give any opinion as to the cause of death 
because putrefaction was too far advanced. Melon 
seeds vvere found in the deceased’s itoniach at the 
post mortem examination. Ihe accuied ■ inoc# 
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vrcre fouod near the canal brid(;e hidd^’n in some 
rrrds. Dcccated uhrn taken away by the accused 
was wearing 3 nrnamenu and these were not on his 
dead body. The appellant subsequently had know 
ledge of the place in which these ornaments were 
concealed ano himself dug them up during the police 
invesiigation. 

Held, that assuming these findings to be correct 
they do not exclude eveo' reasonable hypothesis other 
than that the deceased’s death was caused by *he 
accused. If the accused can be held to have robbed 
the deceased it doe*- not follow nreessarWy that he 
afterwards killed him. 77 Ind. Can. 4^3 = 4 1 ah. 373 
e=6 L.L.J. 59=25 Cr.L.J 385=A.i.R. 1924 Lab. 
109. 


Held, that the Sessions Judge committed a grave 
error concerning the most important link in the 
chain of circumstantial evidence viz., the place where 
the body was discovered, because as a fact it was not 
/ound in the girl’s house but in a disused catticshed to 
which anybody had access; that no importance to 
the so-callcd motive should have been aitach'-d as the 
liking for sweeis is almost universal amerg children; 
that the evid^iice of her denial of the whcreaboiitR of 
the infant loses all importance as the dead body was 
not found in her house and that the knife and the 
jewels we'C so slightly concealed that ihcv could have 
been found out by anyone wi’hout her aid; and that 
under these circumilances convi« tion of the girl for 
murder was not sustainable. 5 L.L.J. 78=-.A.I.R. 
I921 Lab. 361. 


— — Ss. 299, 300 and 302 — EvMeoce — Value of — 
Evidence of «yc witness failing to inform. 

When a person sees a murder committed and gives 
no information thereof, his evidence is little better 
than that of an accomplice. 76 Ind. Caa. 824=5 
L.L.J. 322 = 25 Cr.L.J. 26.40 A. l.R. 1923 Lab. 391. 

— — Ss. 299, 300 and 302 - Going with a weapon 
on the day of murder. 

The mere fact that the appellant left the house 
with tukm in his hand after the deceased had left it 
on the night of the murder is not a very material 
point. Many zamlndars carry tokas which are used 
for their ordinary work as agriculturists and there 
is nothing significant in the fact that the appellant 
had a toka in hii hand when he left the bouse. 
77 Ind. Cas. 602=25 Cr-L j. 426=A.1.R. *923 

Lah. 539. 

• Ss. 299. 3 ®o and 302 — Cause of death uncer- 
tain— No proof of body being pointed out — 
Accused seen with deceased the day previous 
with bulls sold by deceased — Presumption. 

When the cause of death was uncertain and it ^vas 
not proved that the body of the deceased was pointed 
out by the appellant: 

Held, accepting it as proved that the body was 
discDvcred on the gih some thtce miles from ihe fair 
ground, but from ihtt fact and the facts that the 
appellant was the lait person seen with the deceared 
on ihc 8ih and that he was later on that day in 
poiirsiion of a buPork which ihc deceased had »)frerrd 
to him for sale do not jnsiify the presumption that the 
death of the deceased was caused by the app« llaiit in 
the absence of any evidence of the cause of death. 
Still less could It be presumed tl.at the death was 
caused by the appellant wiih such intention or know- 
ledge as 10 render him guilty of an cfp-nce under 
Section 302, Indian Penal Code. 75 Ind. Cai. 762 = 
25 Cr.L.J. 58=»A.I.R. 1923 Lah. 429. 


■ — Ss. 299 3 oo and 302 — Asse«cors finding some 
guilty and others not guilty — Evidence the eame 
against all — Unsatisfactory — Coaviction of 
some. 

Where the accused were sev^'n in number and the 
assessors were of opinion ihaic some of them were not 
guilty while others were held to be guiliy although the 
evidence agaimt thrm was meicly ilic same and it 
appeared that the evidence was most un»aiisfactoiy 
and that the tru'h had hern k<pt batk. Held, that 
under those circumnarces it was not proper to con- 
vict some of the accused under S. 302, I. P. G. 

per Addison. J — In the Punjab persons who are 
on ihe point of death do srmetimeB implicate their 
enemies without cause. 30 Punj. L R. 536. 

Sb. 299. 300 and 302 — Deermposed body — • 

Identified by clotfaee. fceifbt and age — Conies- 
sion not recorded but deposed to. 

Where the body thouph decomposed was identified 
by the liefp of cloiher, height and ape t f ihe dreeated 
and the accused made confessiors I'cfnjc wi'nciset 
and the T.'ih.'ildar brU're whr m the was produced 
for rrniai.d and vho though had r.ot recordrd the 
coi.festirn under S. 164, C'r. p C depi’scd 10 ii, 
held: that ihc appellant was guihy of ihr offence 
under S. 302, that ilu-ic wat no learon to doubt the 
tetimony of the djuniri csi< d wimcKtes and the 
unanimous verdict of the assessors. 81 Ind. Cas. 271 = 
25 Cr.L.J. 78 j = A.I.R- 1923 1 ah. 40. 


Ss.^ 399 and 300— Evidence— Corroboration of 

— Testimony of love eiigaiiog Oilicer. 

Observationr by Ii venigating Officer made on the 
rpot rrq"ir»“ ihc same rurt i f corn bt>raiion by iricl<“- 
pendanl wiinc'B ihai isnquind in cunncciion with 
the fi.it inspection of ihe co. pre and the nicparaii. n 
ol the inquest r-poit on the »an.e point, i r, A I I 

34 ® ~ .L.J. 10^8^42 ] nd. Cai. 772. 


— — Ss 399 300 and 302 — Evidence — Not saffl- 
cieni— Very young girl chat ged- Infani»« throat 
cut — Body not found in brr bouse — Motive 

ln«uff icieot— JeweCa not effectively concealed 

Evidence not suffici'nt. 

A girl, aged to or 1 1 year# wa# convicted of 
murder of an infant by cutting her throat with a 
knife and wa# sentenced to transportation for life by 
Ihc Session# Judge, The evidence against her was 
purely circumsumi^; 


— — Ss. 299. r»oo 304 and 326 - Evidence- Charee 
— Intention — Essentials ® 

V\hrr' thr charge to the jury omiMrd lo a^k the 
jur\ to cons der ihr mi. r.ti, p of the arci-^.d -he 
charge IS defr.i.ve. The atru ed’s frame of mind 1} , 
nature of w-capon numU r and nature .-f w. u.uK 
examina'ion of ihe c> e-VMine^.t s, to diu^i.oi. of 
he action are considerations in deciding rlic ci.its- 
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Ss. 299 * 3 ®® and aoi Evidenoa — Canslng 

evidence of murder to disappear— Principal and 
accessory after fact — Principal if can be convio 
ted under S. aoi- 

A principal could not be convicted as an accrt»ory 
aHer fact. When it is impov^ibie to say definitely, 
thouf^b strongly suspertrd. that an accused was 
guilty of ntUrd**r, mere suspicion does not bar a 
conviction under S. 201. But if it be arcepted as a 
proved fact ibat the accused disposed of a dead body 
and if the acceptance of that fact completes the chain 
of ci'cumsiantial evidence whi- li proves beyond dnubt 
that the accused were actual prlncii-als present at ihe 
murder and takin? pan in ibe murder, they car not 
be convicted of the minor offence of causing evi- 
dence of ihe murder to disappe.ir, though by on 
order of a Judge or by a misconception of the position 
by the Public Pro»ecut..r, the charge of murder is »ubse« 
quenlly wi'hdrawn Per Chapman, J— It is unsatis- 
factory that one Court chaiges ihe accused as pfricipal 
and the other as acce>soiv after ihe fact. 20 C \N N. 
166=17 Cr.L. J. 4 = 23 C.L.J 333=32 Jnd. Cas. 

132* 

S. 302 — Explosive Substances Act, (>9o8)« 

Ss. 3. 5 and 6. 

White, C J. and Abdur Pahim. J.— A person 
in po'sesnon C'f butnb maierial len da>. ticfue a fatal 
exidoftion Ick k p'ace and who cou d noi explain its 
p<}Me»»i(n, ii guilty under S of the Exp i>uh Act 
and n«.i under S 302, I P C . n* r under S. 3 of 
the Expl. Sub. Act (Benson J.) — He isguil v in drr 
S. 302. I P. C and untier 3 and 5 of ihc Exp. 
Sub. Act. (xjio^ M V\ N. 77=-7 MET 314=11 
tr L J. 222«= 20 M L J- 657 = 6 Ind. Cas. 51. 

Ss, a 99 , aod 3O0— Murder — Proof — Practice, 

\^’here one is charged with the murder of another, 
three fait» « bvt« iicly have to be es'ablished — fi'*i of 
a'l that the person alleged 10 h- murdered ix de»d; 
irrondlv, that he died h\ the mear.i alleged on the 
part of the pioserution; and tlur'^lv, that the 
arcused inieniior>ally t<>r‘k that i® causing hit 

death which i» aitribuird to him l>y the pinsicuiioti. 

{ 7 Bom. L R 9^5= 3 Ci L. J 65* 

Sb. 299 and loo — Plea of loaanity - Melan- 
cholic homicidal mania. 

Held, oil the evidence iu die caie. that tlir prisoner 
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^.411, in respect of C^r lain «»r f»atrieiii> h** li ihe hoy 
was we,,riiiu at tfte liii<e of hts death, a<iiii'iird that 
the boy wax at his h >USe iiiiiuediAlrly hrf..tc hit 
deatli, arirl declar'd he had l.illeu Imm the ro..f ai,<I 
his rrspiraiiuli had stopped, lb* also atlrutiii'd that 

he h.id sub^eq■J' itily tlirowii the h< dy m a tank 

wheie it wa» .iftefv\rtfd» •* und fi v«.as further 

pMived if. at the »■ < lJ^ed f.a<l t'r<Kl”ceH the , rr ainenig 
fioiu a hole near ihe laiik Bill there was n'‘ rvi- 

derite to piOvr that ih. acr used had anvihiiig tn do 
with the death of ihe htjy, and the (riediral evidenec 
wa* lu the effect th^l boy might have been cither 


intentionally or accidentally strangled. Beld, that 
there was not sufficiert legal evidence that the 
accused had killed the boy, and the accused could 
only be found guilty of an offence tinder S. 411. 

(1903) 8 C.W.N. 92 . 

— — So. 399 and 300 — Gnnpowder-^Bum by— 
Explosion of — Deatb by— Marks of. 

A burn from gunpowder mav be recognized not 
only by the scorch but by small particles of gun- 
powder beirg buried in the skin. 4 Bom.L.R- 670. 


7. Exceptions to S, 300. 

Cal Burden of proof 
lb) Duty of Conrt 

(c) Facts may fall within more than one 
Exception. 

7 (a). Exceptions to S. 300— Burden of pioof. 

S 300— Peraen driving epear In abdomen aod 

killing another- Off«‘nce — Burden of proof— ■£>- 
cepiiuos— Pr« avmpfion. 

V^’herr a man iiiieiitii.rially kills another, or mten* 
tlunally inniets bodily injury suificient in the ordinary 
rourxe ofnaiuie to cAU!>e -cieaihi (b> diiving tpear in 
his abdf men) hii art it muid'r. unless the accused ran 
biioB the rate widiin one of the exceptions sperified 
in S. too Undri S. 105, Evidence Act, not only is 
the bi.rrlen of proving ifie rxi>teorc of circumttancei 
bnngii g the case wiihin an rxc'piiun upon the 
arcus'-d pTsons, but the O Ur* iliall presume the 
absence of surh eircumiianees. A. I K 1914 Pat. 

2a Pat. 6 o7=ioB.R. 3^8=45 Cr.L.J 409—9(1 Ind. 
Cas. 532. 

S. 300“O«ua. 

Where an arrtised admits that he took part in the 
killirg, ihe onus is strongly upr-n him to .show that bii 
ra«e correi under une o( ihe ex'epiioi-s under S. 300. 
A 1 k 1940 I ah. 157 = 42 P l-.R. 1 — 4I Cf.L J. 576=* 
i8)i Ind (^1. 326. 

— -S 300. 

Plea that act of arrus'd falls wiih'n exception to 
S 300 — Burden of proof is upon accused under Evi- 
dmre Am. S. 105. A.I.R 19^3 Oiidh 1 48= 10 O U .N. 
7-8 Lu< k. 301 = 34 Cr I. J 40k (2) = 143 |od. Cas 55. 

Sa. 300, 302 — Evidence Aci» S. 105 — Burden 

of proof. 

The burden of proving that the act of an accused 
chaiged wi‘h tiiurder <« me| wiihin ihr purview of any 
of iue exiepiii.tis t«> S. 31*0, I.PC., is up* n the accused 
uridfr S 10., Evidenre A< t and when lie has failed to 
(lixhaiie dial hutden, he it on tin own showing guilty 
of atiofr'‘*(e under S. *'02 ^ I k 1933 Oudh 148 = 

10 O-VN .N. 7 = 8 Lutk. 301 = 34 Cr.L.j. 498 (2)— 143 
liid Cas. 55. 

S 300— Onus. 

Ill a rhaige f«jr murder, it is for the accused to 
prove itir faCi essential for the purpose of briiigiTig ms 
cair wiihin any of the exceptions to S. 300, I.P.C. 
A.J R 1933 Rang. 143*^34 Cr.L.j. 783*^*44 J®”* 
Cas. 420. 
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■ 'Ss. 3 ®o — Murder — Plea of case falling under 
proviso — Onus. 

When accused brutally beat a defenceless man aga- 
inst whom Aey had a grudge, but without an intention 
to kill, and gave him such a blow which caused his 
death, they are guilty of murder unless they show 
that they are protected by one of the provisos to S. 300, 
I.P.C. 17 A.L.J. 985=20 Cr.LJ. 767=53 Ind. Cas.495. 

— Ss, 300 and 302'— Burden of proof — Exceptions. 

When the accused gave such a blow with a lathi to 
the deceased on the head which caused the death of 
the deceased by fracture of the skull it was for him 
to show that it was removed from the category of 
murder by one of the exceptions to the section. 17 
8t6=20 Cr.L.J. 608=52 Ind. Cas. 224. 


7 (b). Exceptions to S. 300— Duty of Conrt. 

■ 'S. 300 — Benefit of exceptions. 

If upon the evidence it appears that the accused is 
enlifed to the benefit of any one of the exceptions of 
the Code, neither the ignorance of the acci>&ed ror 
*abily of his evidence nor any mistake or omission 
of the lower Courts or advocates should deprive him 
of the benefit of it. A.l.R. 1941 Sind 117=42 Cr.L.J. 
786= 195 Ind. Cas, 833. 


“ S. 300 — Duty of Court. 

^ Where the Court finds on the prosecution evidence 
Itself that the accused is entitled to the benefit of one 
cf the exceptions to S. 300, it should give the ac- 
cused that benefit though be may not have relied on 
the exception. A T P 1036 Nar. i fQ= 07 Cr.LJ. io2«? 
r=I.L.R. ('936) Nag, 85=164 Ind. Cas. Q28. 


The facts of a case may be such that it may fall 
within more than one exception to S. 300. 106 Ind. 

Gas* 343=*927 M.W.N. 796=29 Cr.L.J. 7=9 
A.I.Cr.R. 263=1 M.Cr.C. 178=A.I.R. 1928 Mad. 136. 


8. Grave and sodden provocation — S. 300, 

Exception (1) 

(a) Duration. 

(b) Proof and onus. 

(c) Test of sufficiency. 

(d) What amounts to. 

(e) What does not amount to* 

8 (a). Grave and sudden provocation — S. 300, 

Exception (x) — Duration. 

S. 300, Excep. I — Person getting provocation 

— When can be said to have 'cooled down and 
consequently deprived of benefit of exception. 

It is not possible to lay down a hard and fast rule as 
to when a person who has received provocation should 
be said to have had time to cool down and thus to be 
deprived of the benefit of Excep. 1 to S. 200, I.P. C.; 
much depends on the individual characteristics of the 
acensed and that element cannot be ignored in the 
determination of this matter. Information received 
from a reliable penon and believed to be credible as to 
existenre of a provoking act. which is being done 
in the immediate neighbourhood and the extiience of 
which is insianianCOU«ly verified, can within the meaning 
of that exception be said to be provocation given by 
the person committing that act as much as if the person 
provoked had seen it in the first place with his own 
eyes. 



- — S. 300-Benefit of exception, not pleaded— 
Court must give If made out. 

• Court finds On the prosecution evidence 

Itself that the accused is entitled to the benefit of one 
®flhe exceptions to S 300, it should give the accused 
that benefit though accused may not have relied on the 
«ception; tbiii wdiere accused by chance caught his wife 
in the very act of having intercourse with her paramour 
and killed her on the spot; 

W*i*i, that the accused should be convicted under 
S. 304 and not S. 302, though Ijc did not plead the 
cxceptron to S- 300. 81 Ind. Gas. 901=25 Cr. L.J 1077 
=A.I.R. 1925 Nag. 37. J // 

3 ®^ Culpable homicide not proved to 
amount to murder— Necessity of coosiderlne 
exceptions. ^ 

Tlie question a.s to whether the case is within one 
ofttic Excejitions to S. 300 docs not arise for determina- 
tion unless and until ihe prosecution has established a 
case of murder. If the prosecution has proved that 
culpable homicide (under S. 299) has been committed 

by the accused but has failed to prove that such culp- 
able homicide amounted to murder (under S. 300) it 
11 improper, and indeed useless, to consider wheih^r 
any ol the excluding factors are present. A I R. ,qoq 
R ang. 225=40 Cr.L.J. 725=183 Ind, Cai. 145. 

7 (c). Exceptions to S. 300— Facta may fall within 

more than one Exception. 

^® 9 ..and 300 — Overlapping. 


Accused No. I, who w’as the father of accused No. 2 
saw the deceased who had contracted a liaison with 
his daughter-in-law, entering his hou»e in his absence 
from a short distance from his house. Thereupon he in- 
formed his son who was about too paces from the house 
and both father and son .came to the house and seeing 

the daughter-in-law and the deceased in a compromis- 
ing position killed them both: 


Held, that when the accused No. 1 was at a short 
distance from his house, he niust have been provoked 
to such a d.-grce as to loje his senses there and then and 
if he further informed his son of what he had seen and 
came to his house accompanied by his son, he had no 
time to cool down so to say ami thus return to his 
Dormil condition. The whole thir g formed a series of 
one transaction and the provocaiion continued until 
such time as the deed wa» done. The aecv;scd No. i 
therefore, was entitled to the benefit of Excrp. 1. Simi- 
larly, when the son was seen going to m^et his wife he 
too woul^d have at once lost the power of control and if 
aficrwards he iravrlled a ditiancc of 100 paces only it 
could not be reasonably urged that the act that hr then 
did smacked of deliberaiiori or that hc50»ghi ihc pro- 
vcation hm,..lf. He- too, Ihcrrfote, was “nti.kd to iho 

P i R t’ R ' '!H 3 Lai,. . 

45 t .L K. it)2 = I.L.R. (1944) Lah. (*r .r.,- 

= 207 Ind. Cas. 388. ' 44 '-r- 1- JT 595 


f fil— Act need not immediately 

joUow provocauon-Provocation may be con.iilu- 

The rule contained in S. 300, Excep. (,) dors not 
cooicmplalc that m order to eiutr.ie^ an accused lo 
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ram the mitigation provided for, the act mu«t immedi- 
ately follow the provocation. The appellant roniinued 
to be under the infuicnee of provocation until he had 
killed ttie deccaicd and the ca*c fell clearly witt>ui 
S. 300, Excep. ( 0 , I. P. C. 68 Ind. Cas. 403 = 23 
Cr. L.J. 563 = 2 L. L.J. 406. 

4 

■ '“Ss. 3^1 Excep. (1) 302, 3o4“"Gravr and sodden 
provocation — Provoca*ion coociniiiog to influence 
feelings — Murder — Culpable honaicide not anaoun* 
tiog to murder. 

Where the accu^d found a man entering hi* house 
at night at the invitation of hit wife with whom that 
man had criminal iniiniacy and being enraged, caught 
bold of him and took hire outride the house to tome 
distance and there assaulted him so severely that be 
subsequently died of the injuries received: 

Held, that the circumstances under which the decea* 
was found in the house of the acemed on the 
night of the crime were suffirienl to cause grave and 
sudden provocation to the accused and his relation^ and 
that the provocation was of a nature that would ct'n- 
tioue *0 infJuencc the feelings ol the accti«*d for a 
considerable period after the dceeased was caught in 
llie hou*e in the comnanv o^ the wife of the accused. 
(190*) 5 C.VV.N. 7o8 = 2K C. 571, 

8 (b). Grave and sadden provocatloo— S. 300, 
Exception (ij-— Prool and orua. 

S* 3®^* Exccp. (i) — Grave and sadden provo- 
cation — Duty 10 plead and prove. 

Grave and sudden provocation to be an effective 
defence must be expressly pleaded and then supported 

by cogent evidence. 142 lud. Gas. 74 1 =* 15 N L I- 129 = 

34 Cr. L J. 4 ® 4 . 

■ S. 300, Excep ^i) — Provocation mast be pro- 
ved, not presumed. 

Alwenee of premeditation is not in every case a 
sufFicieiit ground for imposing ^ the lesser penalty for 
rour-lcr. 

A tentlency to a««ume that because the mtirdered 
person v,,is thr iniiKlcrer’s wife, he must have received 
provnraiion Irotii her and to supply by corijrctufc 
ihe abrrrue o| evirJerue on the pomt is to be df()rrca- 
led as being ni>t only illogical but also unjust to ibe 
woman. <>< Ind. Ca.s 149=^2 Gr.L J. 613=- 13 M.L.W. 
6 i 2»*A I.R. 19.^1 Mad. 3o;<. 

• S. 300, Excep. (s) — Provocation Proof of 

Lohx of arlt control A<lcrj»ai«> provocation for 
HQcb losfi — Both must l>e proved. 

i;ef.,re .1 prison ran claim the benefit of Fxception 
(1; to Secri.m 300 ol ibr Pen..! Code, he must prove 
(i) th.il he ua» deprived of ihe power of self-ci.iiii, j 
and (lU that tlic provocanoii was so grave and sudden 
a' lo r« afOnably ju. Ills sue h loss of sri* . cr>n!r<d. Jn 
other words, 11 ooght o be disiincly sh'jwn it<,( «,i,jy 
tliai ilic act wii* done under the tiiMuruce ^i„„r 
feeling which to<..k away frtim the pers' ii d<'ir-g u ^11 
Coiitfoi over hi 3 a»U*.|i but ih.sl ih.il hcltiig |,,sd an 
ade<j«iaie t.iuse. In the ahs< n< c «d' uj* b p oof ihe at- 
rooiiv of the <.|Ieiirc wd) luit be (mtig.iirri aj,d the 
oilen-lei v^illnot be able to escape Use leg.il cotisequ. 
enr.e, /,( j,is act. ^ 

A person who flies into a passion without just cause 
and goes al.out slaughtering people may br i^ne but 


8* Gmve and sodden provocation. 368 

if he is sane he cannot defend his action on the ground 
of provocation. 63 Ind Cas. 6 >0=22 Cr.L J. 674. 

— — S. 300. Excep. (x)— Bnrdea of proof. 

Burden of proof of grave and sudoen provocation u 
on defence. Burdeo doc* not lie on prosecution to 
prove want of it. I.L R (1937) Lab. 726=39 P.L.R. 
3 « 3 - 

— — S. 300, Excep. (1) — Barden of proof. 

Xhe burden of proving that the provocation was 
grave lies on the accused. A I.R 1936 Sind. 31^37 
Cr. L. J. 483= 161 lod. Cas. 414. 

* — S. 300, Excop. (1) — Provocation — Barden ©f 
proof. 

The onus of proving grave and sudden provocation 
such as w^uld reduce the offence of murder into one 
of cul ‘able homicide not amounting to murder, is on 
the accused. 03 Ind. Gas 230»6 Lab 171 = 26 P.L.R. 
304 = 27 Cr. L. J. 438*»A.I.R. 1925 Lab. 399. 

8 (c). Grave and aadden provocatloo — S. 300^ 
Excep. — Test of aafficieocy. 

— > — S. 300, Excep. t — '*Grava and sadden provo* 
cation. 

Tn^ test of “grave and sudden provocation” within 
the meaning of exception 1 to S. 300, I. P. Code, is 
whether the prov>>cation given w-as in the circutnitaoces 
of the cAse likely 10 cause a normal reasonable man to 
lose control of himself to the extent of infiiciing the 
injury or iojuries that he did inflicb 4 A.l.Cr.D. 5. 

S. 300. Excep. (i) — Necessity of proving 

loss of self-control. 

Under S- 300, Exeep. 1 of I. P. C. it it not sufficient 
to establish merely grave and sudden provocation bnt 
it tnust abo be »hown that the accused was deprived of 
the power of self-coutrol. 42 P.LR,P8. 

S, 300, Excop. (i, — Requisits provocatlofi. 

Grave and sudden provocation mu*t be such ms wU^ 
upict not merely a hot tempered or bypcrscnsilive 
person but a person «>f ordinary sense and calmness* 
41 P.L.R. 750= I. L R. (1939; Lah. 345. 

S. 300. Excep. fi) — Provocation, «vb«t is* 

In deciding wheiher the provocation was grave and 
sudden it i« not op»-n 10 an accus«'d pc'-ion to show 
that he wa« a person of p«riiculsr rxcitabiluy or of a 
parnctiUr menial in<iab<Jity or of a particularly volatile 
t'-mprrarnent The Court shouldMkc into account the 
habits, luannerr aiid fr'elings of the class or comnnti- 
nity to which the itc* used belonged and not the peculiar 
idtotvncracies ol th** oflending individual. And In 
drirrminii.g whether the provocation was so grave and 
siirirlrn as to deprive the ofTendr r of tJie power of self- 
control the Court will consider whrthcr that provrXja- 
ll•■ll would be ffi grave and smlden as to deprive the 
ordiii.'iry man of ‘he < lavs or community to whicb^thc 
off-ndrr l>»‘l M.grd of the power o' self-control. VVnile 
it II the ihe off* rider whom the Couit regards ^“* 9 . 
eon.idering ihr qiicklioo wh'lhcr he was deprived O 
the power ofsel-coniiol by grave and sudden provc^ttoo 
it derides wheiher this w-ai so by the te»t of th* 
“reasonable man,” the ordinary normal a.mn< of tnc 
commuoity to which the offend'^r belongs. 
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Hcncr, where the accused, a Baluchi, alleged that 
the deceated^ his wife, showed him a booja, that 
11 to lay, made a gesture of coniempi, and urgrd that 
t^ong the Baluchis who ayc excitable people, a 
boojm, ihown to them so eoragc!* »bcm as to deprive 
^em of lelf - coD'iolf he must show that showing a 
booja is to Baluchu so grave and sudden a provocation 
ai would deprive the ordbary normal Baluchi of the 
TOwer of self-control. A.l R. 1939 Sind i82=I.L.R. 
(1939) Kar. 199=40 Cr.L.J. 778=183 Ind. Cas. 389. 

S. 300, Exc«p. (i) — Test. 

The test to sec whether the accused acted under 
grave and luddra provocation is whether the provo- 
cation given was in the circum«tances of the case hkely 
to cause a normal rrasonable man t.. lose control of 
himst^ to the extent or inflicting the injury or injuries 

n r'- ' 914 Lah.(«o = 35 PX.R. 

388—36 Cr.L.J. 3<>6«153 ind. Cas. 204. 

T — Provocation — Question of 

fact-Mrntal condition when provoked must be 
coBSidcrod. 

^ether provocation is grave and suddrn, such as 

to deprive the accuied ol the power of sr If-control, is 

a question of fact to be dcicrmbed up<,n the peculiar 
cucum.tance. of each ca<e. In deciding ,he ^ursti,^ 
^e Court must take into account the cLdhion of the 

mind m which the offender was at the time of provo- 

cat.on: 3 P.R. 19,3 Cr , Foil, mfi lod. Cas 90^2=7o 
A.I.CT.R. 124 = 29 Cr.L.J. 454 (Labj. 

(i)- Provocation— Test ofsufiTi 
dency-FeeUngs aroused iu a reasonable man. 

amount of piovocation as 
^ circumsiances in the mind of 

A ?? ^ r.““* the jury to ascribe ihc 

act to be influenr e of that patiion. 32 C VV N 1022 — 

123 Ind.Cas. 649 = A.I.R.T 93 oCal.?gV' * 

f*)— Rr-ovocatlon— Must be anch 

a. wiU ups„ pereoo of ordinary caJmnesg. 

The provocation contemplaicd by S. 200 Excco 1 
must besuch a; W .11 up.M. U merely a C-tfmpe'^ed 

t>ul one of ordinary ^»ense 
and calmness. 96 Ind. Ca.. 209*-7 Lah. 4881^7 

Gr. L. J. 897=27 P.L.R. 8 o 5.^A.I.R. 1926 Lah. 598. ^ 

Evoked”’ voluntarily 

inorderthat a culpable homicide may not amount 

to murder by virtue of Exception (1) to S 200 it is 

rJdHr Wh P^f^vocaiion must be boih grave and 
or^vol however, the provocation is sougU 

^ sudden. AER. 1945 Sind 42=I.L.R (,944) Kar 
444-219 Ind Gas. 4 i 9 = 4 b Cr. L.J. 614. 


8. 300, Eacep. (i)— Requisite provocation. 

One of the provisos to Excep. t 10 S. 200 is that ih.. 
provocation u not sought. V\ h?rr the acclsed knew that 

p«!rinrhc'rrr''‘i with 


scqucntly, Excep, i to S. 300 did not apply. A.l R 
1937 Lah. 562-LL.R (1037) Lah. 206=38 Cr.L.J.’ 
®37^4o P*L.R. 44 — 168 Ind. Gas. 923. 


S. 300, Excep. (i) — Provocation given bv 
offender. * ' 

Once the provocation is given by the offender him- 
lelf he cannot subsequently urge that the opposite party 
had acted in a provocative manner. A.I.R. jq 2S Pesb. 
*55=“37 Cr. L.J. 87=159 Ind. Gas. 284. 

S. 300, Excep. Cx)— Provocation not given 

by victim within hearing or eight of offender. 

The grave and mdden provocation within the mean- 
ing of Excep. 1 to S. 300 need not come from the 
victim wiibm the hearing or sight of the offender. The 
on^ly questions which would arise under Excep. I arc 
whether the provocation caused by the victim was 
grave enough or sudden enough to deprive the offender 
of self-control. A.l R. 1932 Sind 168=26 S.L.R. 266 = 
33 Cr L.J. 870—139 Ind. Gas. 772. 


—— S. 300, Excep. (x)— Provocation by act done In 
obeOience to law. 

The provocation that will brbg a case within 
Excep. I to S. 300 must, according to the proviso, not 
by provocation given by any.hing done b obedience to 
the law or by a pubhe servant in the lawful exercise of 
hH powers. An arrest or atiemptcd arrest by a private 
penon if not strictly justifiable by law, is thus not 
ou^^*(*r the provocation rocniioncd in Exccd i a T R 


S. 300, Excep. fx)— Provocation 
victim. 


not from 


Where S the brother-in-law of the accused went to a 

pwe under the influence of drmk and not only abused 
the people there in general but challenged ihrrn to fight 
and then the deceased went .0 S and struck h.S on the 

" i‘^“’ accuird appeared and caught 
hold ol the deceased »nd stabbed him on the ittmach as 
a result of which he died: '»inacn as 

Held that the provocation came not from the 

deceased but ffotn the accused s brother-in-law and 

provuo (t), t<> S. 300 did not apply. AIR 1026 
R^g- 1.5 = 37 Cr.L.J. 467=16, Ind. Cae. 578.' 

8 C^). Grave and sudden provocation— S. 200 
Excep. (ij What amounts to. ’ 

“■* ““•'d™ Provoca- 

ist Exception to S. 300, I p Code a* 
ptaveand si.dden provocation.' ^949 A W R "'a J- 
A.l.R. 1950 A. 91 = 51 Cr L. j. 385. ^ 

sudden provocation-c'^^^um°“aDT«— 

waT^he PWchologic^l ^ 

person in certain circumstance* "" 

or a person ha, to Ve-^ath^'d^^^o^^ 
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facts. Where the proved facts arc that the 
accused had devoted hiiuse)/ for years to the 
dereafed and her general welfare, and in return for 
liis devotion and service, she did not only unjustly 
suspect him of infidelity :?ud a*keH him to tjet out after 
starving him for a number of days and finally hurled one 
of the mo»t intolerable implications upon him, the 
circura^ianres are sufi'Icient to deprive a man, in the 
pos tion of the accused, the power of self-control. 
229 Ind. Ca*. 102 = 48 Cr. L. J. 920*1047 A-Cr.C. 
fi')=i947 A.W.R.(C.C) 39=J947 O.W.N. 858=1947 
O.A.(C.C.) 39=A I*K I9 i 7 Oudh 148. 

S. 300, Excep. X — Grave and sadden provoca- 
tion— heverc blow on the bead — Loss of self- 
control. 

A severe blow on the head with a stick very 
frequently causes loss of srif control knd U of such a 
nature as to deprive the person beaten temporarily of 
the power of srjf. control If such a person in the 
heat ol his passion stabs his assailant who dies later 
on it would be a clear case of culpable homicide not 
amounting to murder. 194b A.M LJ. 9. 

— S. 3001 Excep. (i) — Foul abuse* 

Foul abuse may amount to Sudden and grave 
p' vocaii. n and when drath is caused, under sut h 
provOf ation the offence is one of culpable homicide not 
amounting to munlcr. 42 P.L.R. 45. 

— Ss. 300, 302 and 304— Uocbastlty of wife— - 
Otfence. 

If a person sees his wife in the arms of another and 
in the ang.-r of the moment kills ejifier his witeorher 
parainotjr. he i • not guiln of iu<irder. The provocaiiori 
W'^mld be both g'ave and sudtlrn arul would retlucc the 
crime to culpable humicid'- and n<jt amounting to murder 
under S 304- Hut a man who ihinks over what he 
has seen for 6om»’ houis niight still act under grave pro- 
vocation, but such could not be described as sudden. 

[Conviction under S. 302 was set aside and the ac- 
cused was convicted unrier S. 3c>4 and sentenced to 
fiv- yars ngofous iropriconmrnt.j A.I.K. 1040 Pat. 
541=6 H.R. 5oj*=*4t Cr I.. J. 472=»ill7 Ina uai. 
586. 

S. 300, Exception I, S. 304 — Accused killing 

anoilicr m-in found in hii wife's bed in attempt to 
coiiitmi adultery wiih her — Accuicd held entitled to 
l>c-ne('H of hxerp. (0» 

Where an arcuserl seeing another in the art of sleep- 
ing wldi former’s \v*fc with the iniention ol conirniiting 
aduliery. kills him instanianeously, he n cmiiled to the 
Ix nefit o\ hxcep. 1 to S. 300, the provocation in such 
afasc b'itig rxifeim ly grave. He can be convicted 
otily utidcr S. 30}, i»arl I, 

The <-nenc>* of F.xfep. 1 in S. 300 is that the accused 
is dcjuivcd of ihc ptiwer <.f sell-< oiu rol. Obviously, 
it a p''rmn is c]e[)rivetl of 5rlf-coiitrol, the inrrc 
am'Jiiiii of heating wijiih he gives to the person who 
tl'^prives hini of that contr‘*l is not a proper criterion 
to take into a< count in awariimg a sentence. The more 
sclf-r<*nir<il |o>t — and, ihet«:f«jre. the more Kxcep. i 
applies to the case — the iii«*fc likely are numerous 
iiijunew lo Ik: inflicted. 

( I fie ser lenre wAi reduced from three years to three 
monihs). AIR. La*»- 471 = !. L-R. (1939) 

^78=41 r.L.R. 761=4* ^r. L. J. 15= 184 Ind. Gas. 

432. 


S* 300, Ezeep. (1). 

At about lo o' clock at night the accused saw a 
man goioR nut of the chaubartt where bis wife was, 
at the time. He pursued bim but the latter ran away. 
He enquired from his wife who he was and she, instead 
of replying to the question, abused bim whereupon he 
picked the cbhiura which was b’ing close bv. and 
killed her: n 

Hold, Uiat the accused acted under grave and sudden 
provocation and his offence was not murder but fell 
under S. 304, Part I. A.I.R. 1939 Lab. 436=40 Cr.L.J. 
868=42 P.L.R. 42 = 184 Ind. Gas. 186. 

S. 300, Excep. (x)— Adultery with wife of ac- 
cused — Exc«p. 1, if applies. 

The accused and the deceased were steeping one 
night on the same charpai. The deceased then got 
up and entered a room and closed the door. Th«ougb 
the hclc in the door the accused saw the deceased com- 
mitting adultery with the accused's wife. The accused 
waited till the deceased came out, lay down and bp^an 
dozing and then stabbed bim to death with a knife: 

Held, that under the circumstances, there was both 
grave and sudden provocation and excep. i to S. 300* 
applied to ihc caic .^^A.l.R. 1938 5 3 2=1038 A.L. J. 

689=1938 A.W.R. 473=39 Cr. L. J 956 (2) = I.LR. 
(>938; All. 789=177 ind. Gas. 821. 

S. 300, Excep. (1) — Adultery by wlf* — ■ 

Seutence. 

In a rase where a husband finds his wife actually 
romruitiing adultery and kills her or her lover atonce, 
that of course would be grave and sudden provocation, 
but where tlic husband has time for deliberation, Excep. 

I to S. 300, I.P.C., cannot apply. 

( But held, however, that though the offence 
technically fell under S, 302, the provocation was 
great and that the case should be referred to 
the Local Government to consider the reduction of 
the sentence lubstauiially. A.I.R. 1937 Lah. 692 = 39 
P.L-R. 479 = 38 Cr .L. J. 1057 = 171 Ind. Gas. 314. 

— — S. 300, Excep. (x) — Adultery by wife. 

Wife of the accused repeatedly finding fault with hi™, 
thuugh he was devoted to her, did not allow him to 
live in the same Iiounc with her. The husband was 
obliged to slay at his brother’s place. After about some 
months ihr accuser! found hie vsife eight montbs advanced 
in pregnancy. On an enquiry by him whether she 
Cohabited with a certain person, she replied in the 
alhrmaiive. Immediately, ilic accused stabbed her; 

Held, that it was hardly p>o«siblc to imagine grayer 
provocation being received. The accused was not guilty 
«>f the offeiicc of niutder but of culpable homicide 
merely. A.I.R. 1937 Rang. 466=39 Cr. L. J. i 37 =* 7 * 
Ind, Gas. 395, 

S. 300, Excop. (1) — Accused seeing his wlf« 

with her paramour but not in act of intercourse— “Ac- 
cused killing wife — Offence— Sentence. 

Where the accused found bis w-ife who was six 
monihs advanced in pregnancy and her paramour to* 
geiher in h»i house but not in the act of sexual inter* 
course and killed her on provocation: 
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Held, that taking into account the nature and temper 
of these people of the class of the acciisrd, when their 
honour, or perhaps the possetsim of their women was 
concerned, the case fell within excep. 1 to S. 300, 


that the mere fact that when killing his wife he 
substituted a knife for tl.e axe. which he was carrying, 
was scarcely sufficient to prove deliberation. A. I. R. 
*933 Pesh. 38=34 Cr. L. J. 804=144 Ind. Cas. 160. 


Held, however, that this was not a case where the 
provocation was so extreme as to call for a lighter 
sentence. 

[Conviction from one under S. 30a altered to one 
under S- 304 » P^rt I, and the sentence of transportation 
ior life was reduced to lo years’ rigorous imprisonment] 
A.I.R. IP37 Sind 213=38 Cr.L.J. 968=31 SiL.R. 460 
“170 Ind. Cai. 827. 

“■ S. 300, Ezcep. (1) — Grave and enddcn provoca> 
tioa— Criteria. 

On the question of grave and sudden provocation, 
the Court baa to determine what amounti in any 
particular case to grave and sudden provocation, arid 
although the circurosiances have to be viewed carefully 
so as not to extend provocation beyond thr limits which 
the safety of the public requires; at the »iime time 
grave and sudden provocation can be created by words. 
No words arc more grave than a public tau^tlDp by a 
man whom one has suspected bef«»re of beir g the 
paramour of onc’a wife and boat.ts of the fact and 
expresses hi* iiitcniion to take f rr to live with him in 
the house «»r her sister to whom he ik already niarr*eH 
A.I.^ 1936 Rang. 472=38 Cr.L.J. 144 fi) = i66 
Ind. Cas. 192. 


8. 300, Ezcep. (r) Com JooiDg grave sod 
anddea provocation. 

The deceased bad for several years been carrying on 
an intrigue with \^fe of the accused and had been in 
the habit of having sexual intercou’se with that 
woman. He bad also been in the habit of singing a 
song tantamount to a declaration of his intrigue with 
the wife ^ the accused and of a most provocative 
natur^ The accused was convicted undtr S. 304 (1) 
I. P. C. : ' 


Held, that the relations between the accu.«ed. the 
deceased and the accused’s wife were such a.s to con- 
ttitute a continuing grave provocation and the song 
he used to sin^j was of a nature to give sudden and 
grave provocation every time it was i»ung by tlte deceas- 
ed in the presence of the accused The mere fact 
that the accuted had managed to conitol him.cif on 
previous occasions when provoked, was no reason for 
refusing to give him the bcncSl of Excep. (i)to 
S. 300. I. P. C. A.I.R. ,935 Pckh. 78=36 Cr.L.J. 
939 = *58 Ind* Cas. 427. 


S. 300 Ezcep. (1) — Sadden qaarrel and pro- 
vocation. 

Deceased wife found with paramour — Husband trying 
to seize paramour struck wt’h knife by paramour who 
ran away— Wife preventing husband from seizing 
him^Husband consequently striking wife with 
knife — Husband held guilty not of murder but under 
S. 304. II L.L.J. 485=1930 Cr. C. i8o=A.LR. 1930 
Lah. 172, 


Ezeepfjon (i)^— Wife having immoral 

connection — Hu.sbaiid*s protest reiulutig in abui^es from 
her — Husband in agency loses self-control and deals 
fatal blow — Guilty under S. 304, para, a only. 

A woman was leading a rotoriously immoral life 
vvhit h was the c< mmon scandal of the village. She 
bad a young lover who wa* known to the accused, her 
husband. On the night pieviotiS to the murder she 
had a my^sterious and significant di.vappearaticc from 
the bed side of her husband and subsequent protest 
bv ihe husband resulted only in vulgar abuse by her. 
Th-- husband started Ideating her with a shoe, Jo»t his 
control, pick* d up a r* ugh stick which happened to 
be lying clo*e by a» d stiuck a fatal blow to thr err- 
ing wife which re.ul'cd Jn hei death. After murder 
poUrr had no r^ifficulty in finding him out and pro- 
ducing him bef.ic the Court: 


Held, that the whole unfortunate affair should be 
looked at a.* one prol* nged agony on the part of ihe 
hiisbaud which mtist have been preying upon his mind 
and eventually led 10 the fatal assault, bringing the 
case within the purview of Exception. 1, S. 300 mq 

3,3 = ,o P-LR 6-i2 = 8c. Cr.L.J. 1044-194 
Ci.C. 637 = A.I.R. 1929 Lah 861. ^ ^ ^ 


30 ® ““'I 3®4 — Finding wife with paramour 
— Sudden and grave provocation. 

Where S on entering hjs bouse found his wife sitting 
paramo., r on a charpoy and suiprcted thnn 
of having committed sexual intercouric and injured 
the paramour and kdlcd bis wife. 


Held, that S committed the act under a grave 
and s.iddeii r>rovoca*ion and is guilty undex S. 304 (i) 


and not under S. 302. 1,5 |,,d Can 476=10 III 

508-30 Cr.L.J, 481=10 A.I.t r.R. =94.^ 


—So. 300 and 304 — Offence. 

Accused seeing his wife on criminal intimacy with 
a stranger — Murder — Conviction mu«t Ko under S Q04 
and not under S. 302. 1034 M W.N. 688. 

~ S. 300, Excep. (1)— Grave and sadden provoca- 
tloo«-*\l4d^ilog wife pii^amour* 

The accused, a Patban, on returning to his house 

did not see his wife and he went out and law her 

euRaged m love making with another man in the 

tields. He killed the man with an axe and after 

returning to his wife he cut her throat with a kitchen 
knife : 

Held, on the facts, that the accused bad acted under 
grave and sudden provocation within S. 304 (i), and 


— — S. 300 Exception 10- Husband 
wife for immoral conduct — Unrepentant 
— In tt.rsuugkle hngrri of ibe accused 
and ludden provocation . 


reproving; 
braten 
bit If 11“ Grave 


wire inr accused) led an im- 
moral hfc and on the ac< lurd's upbiaidir*g th- deccaved 
his wKc. With her misconduct, imtrad of being rep*'m 

head. Thereupon, he becemr enraged and struck her 

K*- V She Struggled with him and got hold 

of hi« fingers and hit them. He then lost < 

himselt and ,ookout a knif. and .tabbed her with Le- 
ral injuries which resulted in her death: 


Held, that the immediate provocation was sufficient 
to bring the offence within Exception , to S 300 
and to reduce it from murder to culpable homicide- 
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88 Tnd. Cai. 844—26 Cr.L. J. iaa8— 6 L.R.A Cr. 157 
= A.I.R. 1925 All. 6/6. 

■“"■S. 300, Exc^pflon (1) — Finding wife with lover 
at niidnitiht— Chasrd thr lovfr and killed him — Re- 
turning h'^mc killed wife— -Provocation grave and 
sudden. 

Where the accuied came unexpectedly at dead of 
night, as hr entenained a suspicion about his wife, 
and found his wife and her lover, but the lover got 
away and the acrused ran after him as hr was entering 
bis house and killed him wah a knife which he had 
with him and inimediatrly alter returned to bis ow& 
houic and killed bis wife: 

Held, there was grave and ixidden provoeation «*nd 
hence only culpable homicide not amounting to mur- 
der was committed. 85 Ind. Ca*. 37^ = 6 L-L J. 437= 
26 Cr.L. J. 534—26 P.L.R. q6o— A.I.R, 1925 Lah. 114. 

— — S« 300, Exception (1)— Husband indacing her 
Co lead CDorml life— »lDHoleiit defiauce— Provoca- 
tion sufficient. 

When a husband was inducing his wife who had 
gone adrav <0 lead a moral life in future, but the 
insolently replied that if be so attempted she would 
leave him: 


the miligdtfoo provided for, the act inuit Immedlttely 
follow the provocation. The appellant er ntinued to be 
under the influence of provocation until he bad killed 
the deceased and the ease feU dearly within S. 300. 
Exception (1). I.P.C. 68 Ind. Cas. 403-23 Gr.LJ. 563 
— 2 L.L.J. 406. 


— Ss. 300. Excep. (i\ and 304 — Provocation- 
Culpable homicide — Provocation, grave and sudden— 
Adultery. 

Where a person finding bis wife on a cot with a 
stranger with whom she bad previously had intrigues 
murdered her, there is grave and sudden provoraiion 
to bring the case within the exception to S. 300, I.P.C. 
2 O.L.J. 463 — 16 Cr.L.J. 625—30 Ind. Cat. 449. 


S, 300, Excep. (i) — Provocation — Effect — 

Grave and suoden— Husband seeing paramour of bit 
wife leaving his house. 

Where an accused returned home unexpectedly and 
seeing the paramour of his wife coming out of hlf 
house remonstrated with his wife, and was annoyed by 
her rerepiion of his remonstrances, and killed her with 
a hoe which was lying near him; Held, that the act 
w'a» roverrd by d»c first exception to S. 300. s P.R. 
tQi3 Cr. — 209 P.Lr. 1913—14 Cr.L.J. 208—19 Ind. 
Gas. 208. 


Hold, that such a shameless answer is sufficient to 
vive frcih provocation with a suddenness unexpected 
by the husband. 8't Ind. Gas. 482—26 Cr.L.J. 3— 
A.f.R, 1925 Oudh 288. 

— — Ss. 300, 30a and 304— Husband preventing 
wife runnirg nway— Wile ^i^ing fo'il abiife ^Striking 
three blow* lb a chopper on hand — Provocation 
sufficient. 

It was found that the wife of a young Hindu was in 
the habit ofrunnmg away though she was not ill- 
treated. When the hinbard catiyht her riinriing away 
and a^krd her m c<>me hack she gave him foul abuse, 
and thereupon he gave her three blows with a chopper 
which vsas accidentallv in hii hand; held that the 
circunisianr cj of an Indian household where ihc wife 
is expected to olicy and re.prci her hukband should 
alv> be considered in weighing the nature and amount 
of ll»e provocaiioo, arid that the facts of the case dis- 
closed an offence on'y urujer S. 304 and not 302, 
I f'.C. 74 Ind Gas 712— 9 O.L.J. 597 = 24 Gr.L.J. 808 
— A I.R. 1923 Oudh. 112. 

— — S 300, Excep. fiWFlnding wife In flagrante 
delicto ' Grave and audden provocation. 

Where a pers'^n finds his \^ife in flagrante delicto 
with anolhrr man he ji deprived ol ihr i-uwer of srlf- 
coniriil by grave and suddrn provocation and if he 
kills w'ifc aciii'g under that impulse he comes within 
S. 300, 1 P-C., Exception I. 71 Ind. Gas. 993 = 24 

Cr.L.J. 273. 

S. 300, Excep. (i) — Actual adultery may not 

ha%e bee* seen— I'lnduig wile with paramour — Suffi- 
cient provocation. 

Whether the afcu»ed saw his wife or the deceased 
actually toniniiitiicg aduherv or whether he simply 
f.juntl ihMn n griher in (hc Kh'>|a there cannot be ihe 
lean <!• uhl that grave and *ud<leri provo atinn must 
iiave been cativcd ii I’.K. i8yO and 8 P.R. 1899 Cr.jFoll. 
The role contained in S. 300, Except. (i) does not 
contemplate that in order to crititle an accused to ram 


S. 300, Exception (i)— Criterion. 

The qu'rtion of provocation ii a ptychologictU qu«- 
tioo and one cannot appy considcrationa of social 
morality to such a questioo. 

Wlierc a roan sees a woman in the arms of another 
and loses control over himself, the circumstances that 
she was hb mistress and not wife does not make any 
real difference for the purposes of S. 304. A.I.R. 193^ 

Mad. 25(1) — 1931 M.VV.N. 1137—35 L.W. 141—33 
Cr.L J. 273— 13b Ind. Gas. 314.(1). 

But see A.I.R. 1937 Oudh 457 under Noted («)• 


— — S- 300, Excep. fi) — Accused besting hi# 
slater lor imxnorslJiy sod insolence— Dcstli 
caused — Offence. 

The deceased who was the accused’s younger sister 
bad left ber husband and was living under hb care. 
.*ihe was suspected to be of an immoral character. 
On the night of the murder at about 3 A. M-, the 
had gone out in meet a stranger in the warn at 
tie back of the house, for a cUndcstine purpose. When 
Uic appellart asked the deccaicd why she did n<^ 
give up her evil wa^s, »he refused to listen »o him and 
gave an insolent reply. I hc accused then gave ber 
two or three blow's with a hatchet ai'd she died on 
the spot: 


neia, uiai me provocauon rccrivcu ity 
was in the circumstances almost as "grave 
smldrn*’ as it would have been had the _ appcJlant 
seen ilie deceased in the act of sexual intercourse 
with a stranger and it was further aggravated by 'he 
injK'leni repU given by the deceased and the case lell 
wiihin ihe pu»vic*w ‘^1 S. 304, Part. 1, I.P.C. ^ 

19-13 Lah. W 9 — 35 Cr.L. J. 74=34 P L.K. 915— *4® 
Ind. Gas. 357. 


S. 300, Excep. (1) — TrovocatJon — Indeceo* 

overtures. 

If a roan comes home and finds a person 
misbehaving with his relation, bb blpo^l can hwoly 09 
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expected to have cooled in the course of 15 or 20 

is grave and sudden provocation 
WJthin Exception i to S. 300, 04 Ind. Cas. 140=27 

Cr.L.J. 572 =A.I.R. 1926 Lah. 485. 

S. 300, Excep. (x)— Laison with alster of 

accused — Provocatiou sodden and grave. 

Where the victim was found in the house about 
midnight and was fully aware ol the fact that the 
accused did not like his visits to hi» mother’s house 
and it appeared that he bad contracted laison with 
the sister of the accused and was seen by the accused^ 
when he had put his arms round her. 

Held, that accused must have lost his power of 
•elf-control when he saw a stranger in the house at 
midnight taking liberties with hU sister, that the 
cuipnt had received ^rave and the sudden provocation, 
and that be was guilty of culpable homicide not 
amounting to murder. 81 Ind. Cas. 173=*; L.L. I. ao 
“25 Cr.L.J. 683=A.I.R. 1924 Lab. 62. 


met the brother of the woman who seeing her, caught 
her hand and dragged her away from the accused. 
'I'he accused heed at the brother wbc d>ed on the 
spot and ran away with the woman. He was prose- 
cuted under S. 302, tor murder: 


luai me accusea was being forcibly dq>rivcd 
of the company of a woman of mature years who was 
voluntarily livmg with him and be saw that woman 
being subjected to viol*-nce. In these circumstances, 
he acted under grave and sudden provocation and 
that provocation was sufficient in the ordinary courss 
of humari nature to deprive him of his self-control 
so that his action did not amount to murder by 
j^rtue of Excep. to S. 300. Accused, however, must 
be accredited with the intention of causing the 
deceased’s death and hence, since he carried hb inten- 
tion into execution, he was guilty of culpable 
homicide not amounting to murder punishable under 

fifi' '937 P«h. 

86=39 Cr.L. J. 339 = *73 Ind. Cas. 698. 


Sa. 300 and 302— A bania finding daughter- 
in-law with a fakir— Provocation sufficient. 

^ Where a Bania. in a rage, on finding bis daughter* 
10-Iaw with a fakir, backed her to death, the provoca. 
tion was sufficient to remove the act from the cate- 
gory of murder, but the punishment must be detcr- 

341=3 U.P.L.R. 

(All.) 4 i=L.R. 2 A. (O'.) 88. 


S. 300, Excep. (i) — Sadden qnarrel — Logs of 
•elf- control. 

A sudden quarrel arose between the accused and 
the deceased during which the deceased expressed his 
intention of attacking and kicking the accused and 
actu^ly advanced towards him. A sudden fight ensued 
m which the accused used a clasp knife and inflicted 
a serious wound in the chest of the deceased which 
ultimately caused bis death 1 


Held, that the ^uied suffered sudden and grave 
provocation, and in the course of struggle, lost his 
» . . ^ nd d d not inflict the injury 

with the mtcntion of causing such bodily injury as 
was likely to cause death. In the circumstances 
therefore, the proper conviction waj one under S. 304 
Md not under S. 302. A.I.R. 1938 Rang. i5=*o 
Cr.L.J. 300=173 Ind. Cas. 299. 


-- — S. 300, Excep. fx)— Death caused by sinele 
blow in sudden fight. ^ 

Where the accused struck the deceased only one 
blow with a Slick and the other injury was due to the 
dcceaird s head sirikine against something bard when 
he fell and all this was due to a sudden provocaticn 
by the deceased using filthy language, the rffence is 
not murder as it cannot be proved that the accused 
acted with the intention or knowledge described in 
S. 300, I. P. C. (1938) 40 P.L.R. 159. 


S. 3 ®b* Excep. (i)“— Grave and sudden provo- 
cation» 

The accused having heard the cries of a woman who 
was being beaten by her husband on the load came 
to her rescue and rescued her from the husband. 

?,Ii accused and the woman lived 

togclhtf wuh mutual consent but they were not 

was major. While they were 
together passing along the roadside one day they 


S' 3 ®®» ^c«p. (i)— Grave and •udden provoca- 

tion proved. 

Accu^ had been gravely and suddenly provoked 

^ forced into 

a fight; he had then retired ard been followed- he 

had not had time to recover from the effects of the 

provocation, when again being taunted, he killrH 
another person: iv«*eu 

Held, that in these circumstances Excen fi't 

S. 300 should be applied, thus reducing the' o^nce 

to one of culpable homicide not amounting to murder 
A.T.R. 1937 Pesh. 33 — 38 Cr.L. J. 568=168 ind. Cas! 


s. 300, Excep. (I) Provocation, what 

mmoants to. ’ wnas 

Where it appeared that the deceased was a noted 
bad character m the village and behaved in an o\xU 
rageous manner by striking the accused with a stick 
and by striking him with a stick, the deceased gave 

provocation to the accused such as 

would suffice to m akc any person of ordinary- temner 

lo«c bj0 self control and in that moment accused used 
the weapon which he had at hand in reSon^n 
the deceased and stabbed him: ^ 

Held, that under the circumstance* the accused 
was cniuled lo the benefit of Excep. 1 to S. 30^ and 
hence was not guilty of the offence of ^rder 
^.R^. 1936 Rang. 49=^37 Cr.L.J. 4 ii = :6, Ind.' 

S. 300, Excep. (i)— Grave and eadden 

wUh da_Dea.. 

The deceased \\ho was accuficd’ff • t 

struck his child aged only one year 
It rcsrnlcd its toy bring taken ^awav 
accused lost self-control and struck’ 
with a da. The deceased Sied a^ <icc^»cd 

gangrene .citing in one of Uic wound, cau.cd“ 

Held, that the act of »V>,- j-,.. j 

would rouse much resentment in tTe'* iZ*d ^ 
father as to amount to grave and ° ^ 

and the offence was that of^Inrbfe 
amounting to murder puni.hable'^ u'de^ i" 
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clause of S. 304. A.I.R. 1936 Rang. 526=38 Cr.L. J. 
103 = 165 Ind. Gas. 911. 

■ S. 3O0> E>xcep. (x)— What amooste 10. 

Where the deceased who bad t.o particular right 
to intcric«c between tHp accused and hU whe, in'cr- 
tered while the accu-sed wai taking away uis wife by 
hand without handling her roughly, and threatened 
to attack the accused, and m all probability, bit 
hicQ with a cane: 

Held, that such inicrfcrence amounted to grave and 
sudden provocation and tbc accused’s action in 
dealing with the deceased was Covered by Exceps. 1 
and IV to S. 300, especially wbeu tlie parties were 
to some extent drunk. A. I. R. 1936 Rang. 216=37 
Cr.L., I- 569= 162 Ind. Ca*. 277. 

S- 300, Excep. (x)— “Grave and sadden pro- 
vocation, what amooDts to. 

What amounts to grave and sudden provocation 
may vary according to the circumstances of each 
case and ac-:ording to the general standard of self- 
control amongst the people of the class involved. 

The accused had been treated with the gravest con- 
tumely by the deceased and it appeared that the 
assault would never have taken place had not the 
deceased who was drunk, suddenly without any 
cause whatsoever' burst out in filthy abuse and 
insulting accusation: 

Held, that to receive such a grievous iiisult all in 
a moment at the tnr.uth oJ a drunk'*n man whose 
previous offence had been c^mdoned would amount to 
veiy grave provocation even to a mau of the most 
pbiiosuphic icmperaracnt, especially where the 
accused is an orthnary youthlul rustic in whom 
unusual powers of self-control rould not tx: expected. 

A.I.R. 1936 Rang. 40 = 37 Cr-Lj. 4*0= 

1077. 

S. 300, Excep. (I)— Acenaed acting without 

prcmeditatioa and on grave ano^ sudden pto- 
vocatioo— Accused bsaiing complainant’s P**'ty 
- -Actual peThon cansiog fatal InjnO' not kxxosvn 
— Death— Offence. 

Wherr* without premeriitaiiun but on grave arid 
sudden provocation, the accused, more than five in 
number, att ickcd the compUinani’s psriy and beat 
ihetn and as a resuliotihe iiijuiie* r*'Crive<l, one of 
the latter dierJ, aiul whdr H w.i* no? known who of the 
accu*cd party c.iiJ>cd ihr* t.'i'al iiijurio», it wa* found 
that thougfi »hty were not acting in self defence, they 
did not take undue advantage or act in a cruel or 
unusual manner; 

Hold, that all the a* cu?rd were responsible for the 
inj-irics inflicted In.t the < ffence committed was not 
rmirder fiul culpabir homicide not auiouni.iig to 
murder and were piinish..ble under S». 304- I4Q. 

A.I.R. 193*, All. ?i 7 => 9 l') Gr-L.J 

773 = 1935 A.W.R 2 to =• 135 C"**- 5 ^’ 

— S. 300, Excep. fij — Provocarion, what 
umountt^ to« 

I h- arc’ired and his father who were iiloughing a 
(irli liner nion.irjK su.p;>ed plouahing and while they 
svrrr mtifm, the fat^'er noticed that the bnilocko 
ss.re .traying towards th- neighbouring firldi and 
called ari'l aHked ihc ari used, his ion, u* prevent 


them from damaging the neighbouring field. The ion 
refused, whereupon the father threw a clod of earth 
at the son who thcreupun lost his temper and 
arsauhed tbc father with a stick. In consequence of 
this the father died. It appeared that the father 
knew full well that the accused’s intelligence was not 
of a normal kind: 

Held, that in the circumitancea the provocation was 
grave and sudden so as to bring Excep. i to S. 300, 
1 . P. C., into play and that conviction under S. 304 
was proper A.I.R. 1935 Pat. 506 = 2 B.R. 157=37 
Cr.LJ. 221 = 160 Ind. Gas. 18. 

— — S. 300, Excep. (1) — Deceased catching hold of 
accused’s tuft. 

In an altercation the deceased returned the abuse 
and caught hold of accused’s tuft bair, and gave 
him a blow with his fist on the back. The deceased 
and accused then closed with each other and accused 
caught bold of deceased’s tuft also and stabbed the 
deceased to death by a knife: 

Held, that the offence came under $. 300, Excep. l 
as there was grave and sudden provocation. A.I.R. 
1934 Mad. 722=40 L\V. 777 = 67 M.L.J. 674=1934 
M.W.N. 1358=36 Cr.L.J, 79 o =«55 Ind. Gas. 408. 

S. 300, Excep. (i). 

Where the husband and wife were not on very 
good terms and on one occasion, the husband asked 
for pan and the wife refused pun and threw dirty 
rice wa'er in las face whereupon the husband beat her 
with stone and killed her: 

Held, that the refusal of hU wife to give him pmn 
was liable to make him angry but the throwing of 
dirty water in the face was an act which would cause 
a husband to lese control of himaelf and would be a 
grave and sudden provoeatioo and therefore the 
offence wa« nut one of murder but of culpable homi* 
cide not amounting to murder. 117 Ind. Cas. i64** 
30 Cr.L.J. 72 o=A.I.R. 1929 Pat. 201. 

S. 300, Excep. (t) — Provocation— “Al»aao“ 

Sudden and Grave. 

Accuird, who was abused by the deceased, abused 
the drecased in return and dclird the deceased and 
told tiicu to come on. Tlic drerased caught hold of 
ttic accused by die tult and gave him two blows 
wifh liis li*t. Th< rc w-*» a stiugvlc and ihc deceased 
held ac( used firm by ihc tuft aiui went on beating him. 
Tlic accuicd then gave the dci-ea»rd a blow on the 
leli side with a **baku'’ (a dagger) which he bad to 
his hand. Tbe blow proved laial; 

Held: That the first exception to S. 300,1. P- C » 
applied and that the offence was culpable homicide 
not amounting to murdrr. 

Jackson, J. — The offence wa* one of murder. 106 

Ind. Gai. 1927 NI.W.N, 796=29 Cr.L.Jt 7*9 

v.l.Cr.K. 263 = 1 M.Cr.C. i78=A.I.R. 1928 M*a. 

136. 

S. 3€>o, Excep. (i)— Girl married to 

f^krn away on the day of eeremony— Accused abu»cd 
— Iluit with pen-knifc— 111 exception applies. 

The occused had been married to a girl and the 
i.4*icrnoiiy t»f tmbdll parebat was to take place On U»C 
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day of ibe occurrence. On that day accused fo\md 
the deceased taking the girl away from the village 
where the ceremony was to take place and when he 
remonstrated with her she told him that the girl 
would not be married to him that day and abused him. 
The accused thereupon attacked both the girl and the 
deceased with pen-knife and inflicted one injury on 
each in the abdomen. The girl however survived. 
Held, chat the accused acted without premeditation, 
used only a pen-knife and gave each women only one 
injury and therefore there is a very strong pre»umptioD 
that he neither intended to cause death nor such 
bodily injury as he knew to be likely to cause 
death and the provocation given to him by the 
deceased was sufficiently grave and sudden to bring 
him within the first exception in Section 300. Held 
further that when the accused wounded the womdn 
in the abdomen with pen- knife he certainly intended 
to cause them grievous hurt. 73 Ind. Cas. 695 = 24 
Cr.L.J. 663=:A.I.R. 1924 Lab. 234. 

3001 Excep. (1) — Sodden provocation — 
Offence is one under S. 304. 

On the night of the crime in question the accused, 
together wito Vir Bban, his first cousiu, M*. Tulsi 
Bai, the wife of Vir Bhan, L^cbman Das, son of Vir 
Bhan and the murdered man, were sleeping together 
on separate ebarpoys in a Court-yard. The accused 
woke up in the course of the night to see Mt. Tulsi 
Bai and Jassu Ram l)ing together on the came 
c^rpay. He thereupon reproached Jassu Ram for 
his conduct who rctori'*d with an indecent gesture. 
The accused enraged at what be had witnessed, and 
inflamed at the insult, struck Jassu Ram a blow on 
the neck with a hatchet which was lying near band 
and killed him. Mt. Tulasi Bai suggested to the 
accused to put the blame on some unknown person. 
The acojsed, however, instead of falling in with this 
suggestion decided to admit the crime, and be made 
bis statement before the Committing Magistrate within 
two days of the murder and before be was legally 
represeoted: 

Held, thart the theory of premeditation cannot be 
accepted. 

Held, further that the murder was the result of 
sudden and grave provocation. A.I.R. 1923 Lah. 31a. 

S. 300, Excep. (i) — Provocation, effect of. 

A, came to B, io a challenging manner when they 
had a fight in which A b^at B, as well as B’s father. 
B, then crave a blow to A when A died. Held, that 
B, was guilty of culpable homicide not amounting to 
murder at ^erc was a grave provocation enough to 
deprive the accused of self-control. (1911) 1 M.w.N. 

M.L.T. 480=12 Cr.L.J. 235=10 Ind. Car. 262. 

8 (e). Grave and sadden provocation— S. 300, 

Exception (x}'^Wbat docs not amoont to. 

— 8. 300, Excep. z-~ Grave and sadden provoca- 
tion — What does not amount to. 

Whether or not there it grave and sudden provo- 
cation in a particular case i» essentially a queition of 
fact and no universal rule can be laid down. Ibe 
test is whether the accused was subjected to such 
rovocation as to cauic a reasonable man to do what 
e dWj and whether the provocation was such that it 
influenced him to do the act which he did. Mere 


— 8. Grave ^ad sadtlen provocatibil* 31)12 

verbal provocation, however, even if it be by threats 
or gestures or by the use of abusive and insulting 
language, cannot induce a rea&onablc man to commit 
an act ol violeurc; and mere threat which may induce 
a desire for revenge cannot constitute provocation 
within the meaning of Exception 1 to S. 300, I.P. Code. 
I.L.R. (1950; Cut, 293=16 Cut. L.T. i 02 = A.I.R. 1950 
Orissa 261. 

S. 300, Excep. i^Grave provocation — Abusive 

or Vulgar language. 

The use of mere abusive or vulgar language cannot 
be regarded as a grave provocation. 225 liid. Cai. 567 
= 47 Cr.L.J. 747 ~ 4 ^ P.L.R. 26=A.1.R. 1946 Lab. 278, 

S. 300, Excep. (i)— Vulgar abase— Nature of 

provocation. 

Mere vulgar abuse is not such a grave and sudden 
provocation as is contemplated by Excep. 1 to S. 300. 
But provocation though not grave and sudden may 
be a sufficient reason for not imposing the capital 
sentence. 

Vulgar abuse may amount to provocation even though 
the parly abused is a mere kamio. A.I.R. 1932 Lah. 
369=33 Cr.LJ. 338=33 P.L R 382=136 Ind.Cas. 715, 

S. 300, Excep. (ij — Provocation — Abuse — 

Accused called *pig’ — Accustomed to abusive 
language — ProvocaUon not grave but sndden. 

R a Bbarai by caste and an agriculturist by occu- 
pation was accused of murdering his wife in a quarrel 
by means of an axe. He pleaded grave and sudden 
provocation and in support of the plea produced a 
witness who bad heard the deceased calling the 
accused “a pig, son of pig’*: 

Held, that such abuse could not constitute grave 
provocation specially in ihe case of a low caste man 
of the class of the accused accustomed to the use of abu- 
sive language. But thr accused could be said to have 
acted without pi eni( dilation under tome provocation 
which though not grave was sudden and deserved 
lesser sentence than sentence of death. A.I.R, 1930 
Lah. 344. 

— — S. 300, Excep. (i). 

Even when there is no evidence as to previous 
existence ol any serious enmity and the affair arose 
out of a petty quarrel of the moment, this is hardly 
an extenuating circumstance in f.ivour of accused 
using a weapon like a chbavi on so slight a provoca- 
tion which shows a callous disregard of human life 
for which he must suffer the consequences. 85 Tnd. 
Oas. 822—26 Or.L.J. 598 ”^'I’^* * 9^3 Lah, 326, 

S. 300, Excep. (1) — Provocation must be grave 

and sudden to reduce the offence of murder to 
that of Calpable homicide. 

In order to remove a culpable homicide from the 
category of murder, the provocation must not only be 
grave but also sudden, and must have by its gravitv 
and suddenness deprived the acci-sed of the power of 
self-control. Where a piovocation ripens into rrsent- 
inent and malice, and the person aggrieved delibcratelv 
determines to take the lives of the persons who 
offended him, breaks into their houses in the nieht 
time, si^prises them in tbdr sleep and attacks th^m 
with a deadly wrapon with intent to kill them and 
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doe» cause the death of two of them and toflicb tpri^v- 
ou( injuries to the third, he b cleariy guilty of 
murder and of au attempt to murder, 83 iud. Cas. 
7iass26 Cr.L J. I52 = A. 1 .K. 1923 Lab. 493. 

S 300, Excep. fx"* — PfovocatloD — Grave and 

soddco pTovocarion, 

Mere abusing a mau’s relatives can never cause 
sad<len and grave prnvccattou so as to cause injuries 
with a knife, 58 Ind. Gas, 158=21 Cr.L.j. 734 (/Ui.). 

S, 300, Excep. (1) — PruvocatioD soflicient Co 

mitigate offence. 

A who had hied a crimind complaint against B had 
got into a lorry at the moror«itand to proceed to the 
Court. B also came to the motor-stand and got into 
another lorry. On ►eeing A «n the other lorry B got 
out of his lorry and ciiirrcd the oilier occupied by A 
probably to give A a bit of his mi 1 i. .\u altercation 
probably ensued in the course of which B took out his 
kirpao and stabbed A as a result of which be died. 
None of the cyc-witncsscs was able to explain how the 
attack by B on A started; 

Held, that the offence came within S. 302 and that 
the mere sight of an cnetny travelling in another lony 
was not grave and sudden provocation sufiicicni to 
reduce the offence of culpable homicide from S. 302 to 
S. 304, l.P.C. A.I.R. 1942 Lah. 301 =44 P L.R- 457=*44 
Cr.LJ. 117— 203li)d Cai. 605. 

S. 300, Excep. X — Sudden and grave provoca- 
tion, whac ■*» —Held that act of deceased did not 
fall under Excep, x to S. 300. 

The question of what is grave and sudden provoca- 
tion is a question of fact and one must consider the fact 
of each ca*e and apply the prtivisions of $• 300 to 

these tacts The facts in one case are not aJwa>'S of 
assistance in another case. 

.Vfter the accused refused to accompany the deceased 
and the four others, all of whom were unarmed, to ilic 
paochayat, be dragged him by his hand and pulled 
him away from the steps oJ his house where he was 
them scaled. 1 be at' used iheieupon took out his knife 
and inflicted the injuries upon the deceased which 
shortly afterwards proved to be fatal. 

Hidd. per Gentle, J., and Pataujali Sastri, J. contra 

— That ahitoiich pulling hy tbc lian<l was exercising sonic 
fort«.‘ and VNa>d/nr in ord'T to ui.ike ibe accused goto 
v>me place against his will an I may be provocative 
yet, as it vvas done by an unanu'-d man the act did 
not fall w'thin hrst exception to b. 300. A.I.R. I941 
Mad. 251 - i9}o M.W.Sl, 811=42 O.L J. 668=195 
Ind. ('as. bp 

- — S. 300, Excep. I— Accuticd attacking deceased 

aud two othera Dcccabcd while doing hia 
utraobt to prevent accused from continuing 
attacks Atabbed by accused to death — huoie 
violence by deceased in attempting to take 

knife from accused— such uct of violence held did 
not amoui*t to sudden and grave provocation 
witUiuExccp. I to b. 300 Seotroco of deaib held 
proper. 

Tbr d''ce;Lcrd having wen the attacks made by the 
accu»r«l on two others and stutained an earlier attack 
upon liims'df^ di<i hin utinust to prevent the atcuted 
from comifiuing theatiatkf upon hirnsclf nr upon any 
other persons, hut w«ts iiabbcd by the accused and 


died as a result. The deceased in trying to take the 
knife from the accused threw or flung the accused 
against a wall and thus bad no doubt used some 
violence: 

Held, that the ofTeoce committed was murder, that 
any violence used by the deceased io wrestling with 
the accused and throwing him against the yrall could 
not amount to sudden and grave provocation within 
tbr exception to S. 300, l.P.C., so as to reduce the 
offence committed, Irom murder to culpable homicide* 
The sentence of death was proper in the circumstances, 
A.I.R. 1941 Mad. 251 = 1940 M.W«N. 811 = 43 Gr.L.J. 
668= 195 ind. Cas. 64. 

Ss. 300. and 304 — Slapping on back. 

Merely being slapped on the back by a person may 
be a sudden provocation but is not a grave' provocation 
sufiicicni to deprive the person slapped, of bis power of 
self-control especially when the person slapping bat no 
weapon in his hand while slapping. A.lJl. 1939 Rang. 
325=40 Cr.L.j. 725 = 183 Ind. Cas. 145. 

S. 300, Excep. (i) — Reqoieite provocation— 

Absence of provocation — Sentence. 

The accused and the deceased Ixlonged to two diffe- 
rent religious sects. Tbc deceased exhibited a poster 
containing loine matter against the leader of the 
accused’s sect. The accuced who had the knowledge 
of this poster attacked the deceased two days later and 
stabbed him in tlie chest which resulted in bis death: 

Held, that there was no sudden and grave provoca- 
tion as accused had knowledge of the poster two days 
before and that he was guilty of murder. There was 
premeditation to commit murder, and in the circum- 
stances, the sentence of death was proper. A. I. R« 
1938 Lah. 355=40 P.L.R. 119=39 Cr.L.j. 695 —I 76 
Ind. Cas. 89. 


S. 300, Excep. (1) — Accused not betrothed to 

girl but having intrigue with her — Sanction by 
Custom — Accused eerlog her in act of sexual inter- 
course with deceased — Accused killtag deceased— 
Offence. 

The mere fact that a perron’s desires arc thwarted 
do« s not in law justify his killing the person who is 
ihw.utiiig him. 1 he provocation which is mentioned 
in Ivxcrp. 1 to S. 300, is something which is recognized 
us provocaiiori in law and not merely something which 
a^ou^c^ the iincoiitrollahlc anger of a particular in- 
dividual. A man in love with a woman who bM 
r* pulsed his suit might l»c so angry a* to lose control 
of himself at the sight of her cnitaged in sexual inter- 
course \>.ich another hut, if he killed one or both of 
tli<-m, he couUl certainly not plead grave provocation m 
niiiigation ol his offence. In the case of a wife the 
position is rniirrlv different. The law rccognires that a 
huNhaiid 15 entitled 10 exfKct fidelity from her. It u 
even ixusiblc lliat the provocation might be held to be 
grave in the cos'* of a man who finds m the arms of 
anther lover a ini,>trrsi whom he maintains and from 
whom thrreforr, he might rea. 5 onably expect falthfulo^* 
But this is not so even in the case of a girl betrothed 
to the assailant mueb If's# in ca»e a person who was 
not even betrothed to the girl but having between them 
only an intrigue sanctioned by the custom of the 
community In which they lived but in no way 
ijil? the nhligat'oii of marriage unless and until the 
girl would become pregnant by the man, 
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Where, therefore, luch a persnn kills another who is 
discovered in the act of sexual intercouric with the girl, 
the offence is murder. A.I.R. 1939 Pal. 443=18 Pat. 
101 = 20 P.L.T. 802=5 B.R. 955=40 Cr.LJ. 786= 
183 Ind. Cas. 499. 

S. 300, Exception i^Miscondnct of mistress. 

The accused and the deceased were both carrying 
on an intrigue with a certain widow. On the night in 
question, the deceased visited her, and shortly after- 
wards the accused arrived. While he was still outside 
her room the deceased went out of the room. The two 
men had some words, and then started struggling with 
each other. In the end the accused dealt the deceased 
two blows on the head with his lathi and the deceased 
expired while he was being carried to the hospital. 
There was a fracture of the skull, death being ascribed 
to shock and intra-cranial haemorrhage resulting from 
fracture. The accused was sentenced under S. 302: 

Held, that although the accused was doubtless pro- 
voked by Bnding hit rival at his mistress's house, that 
provocation could not be described as grave and sudden 
BO as to entitle him to the benefit of Exception I to 
S. 300 and that it must be held that the accused in the 
present case must have known that by striking the 
deceased three times on the head with a lathi he was 
at least likely to cause his death. A.I.R. 1937 Oudh 
457 = 38 Cr.L.J. 938= 19,37 O.W.N. 917=170 Ind. 
Cm. 341, 

Bat see A.I.R. 1935 Mad, 25 (i) under Note 8 (d). 

“ — S. 300, Excep. 1 — Husband witnessing 
adaltery of wife— ^Man^slaaghter — Rule res- 
tricted to man and wife. 

If a husband discovers his wife in the act of adultery 
and thereupon kills her he is guilty of man-slaughter 
only and not of murder. But that rule has no applica- 
tion where the relationship between the parties is not 
thatof husband and wife. 124 Ind. Gas. 8i8=A.I.R. 
1930 Cal. 199. 


S. 300, Excep. (x)~— Provocation not grave and 
sodden — Offence. 

Where the provocation was not in the nature of im- 
mediate and grave provocation, but was the culmina- 
tion of a long period of swaggering and insult which 
finally made the accused lose hii temper, the offence U 
murder and does not fall within the exception which 
may reduce the offence to one of culpable homicide 
A.I.R. 1937 Rang. 4=38 Cr.L.J. 366=166 Ind. Cas. 
994 - 


“ “"S. 300, Excep. (i) — Drunkenness — Effect of. 

Held, that among person! of dais of the accused a 

slight Keating of a wife, such as the deceased gave to 
bit wife is an ordinary event which would not be likely 
to rouse severe resentment, but no doubt the accused 
did resent seeing his aunt being beaten by the deceased 
and in his drunken condition his passions were probably 
easily aroused and he resented this occurrence more 
than he would have done if be had been sober. 
Although the provocation w^s not of a kind such as to 
reduce the offence of the appellant to culpable homicide 
Dot ^ounting to murder, yet there was provocation 
which ought to be taken into account in deciding 
whether sentence of death should be passed, and in 
assessing this provocation, the Court was entitled to take 
into account the drunken condition of the accused at 
tnc time and the effect of this drunkeoncii upon his 

12 — F. Y. D.— 13 . 


sensibilities. A.I.R. 1936 Rang. 325=37 Cr.L.J. 902 = 
164 Ind. Cas. 206. 

S. 300, Excep. (x) — Provocation grave but not 

Sadden. 

The accused of 18 years admiiiisteriog rebuke to the 
deceased on seeing bim lying with his brother’s wife — 
Accused slapped by the deceased leaving the house and 
when returning home after some time meeting the 
deceased — Deceased beating accuied with a stick, 
whereupon accused stabbing the deceased with the 
knife — Held, that the provocation was grave but not 
sudden so as to attract Excep. i to S. 300. 1035 

M.W.N. 1198. 

S. 300, Excep, (x)— Grave and sudden provoca- 
tion, what amounts to. 

Mere invitation to the accused to accompany the 
deceased to the fields does not necessarily mean that 
the deceased meant to invite him for unnatural inter- 
course and if the accused deduced from it a suggestion 
to that effect, and used his dagger on the deceased 
with fatal results, it cannot be »aid that be had received 
grave and sudden provocation in the matter, as such, 
his case is not covered by Excep. i of S. 300, l.P.G. 
A.I.R. 1935 Pesh, 59=35 Cr.L.J. 914=156 Ind. Cas. 6. 


S. 300, Excep. (x) — Accused knowing of his 

sister’s going to deceased for illicit conoection — 
Accused going to the spot with the intention of 
killing — Provocation, not sudden. 

The accused knew that bis sister bad gone to see the 
deceased with whom she had illicit connection and 
deliberately went there to kill the deceased if be fund 
bim with his sister: 

Held, that the provocation was no doubt grave but 
not sudden. The accused expected to find at the spot 
before he left his house what be afterwards found there. 
There was, therefore, no suddenness about the discovery 
of his sister in the company of deceased and the 
accused cannot be said to have been deprived of the 
power of self-control. On the other hand, he sought 
the provocation by deliberately going to the scene of 
the meeting. A.I.R. 1934 Lah. 103=35 Cr. L.J. 1378= 
151 Ind. Cas. 751. 


S. 300, Excep. (i) — Deceased carrying on 

intrigue with girl— Accused lying io wait and 
killing — Offence. 


Where the accused were lying in wait armed with 
spearf, expecting the deceased to come that side to 
prosecute his intrigue with the girl who was betrothed 
to one of them, and intended to murder him, if he did 
come, it could not be said that the provocation was 
suddden or that it deprived the accused of their power 
of self-control and thus impelled them to commit the 
offence. The accused were guilty under S. 302 
Penal Code. A.I.R. 1934 Lah. 239=35 Cr.L.J, 1476 
= 151 Ind. Cas* low* 


— S. 300, Excep. (i)— Mother of accused running 
away with her paramoar -Paramour killed— Pro- 
vocation not ‘grave and sudden.’ 

Where the accured’g mother eloped with her para 
mour on several occasions and had prior to the incident 
under tnal, run away with her daughter aged 16 or 17 
years, and the paramour on being suspected to br at 
the bottom of the whole affair, was murderca b\ tne 
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Held, that although the accused mutt have beca 
baviug paogt of sbaiue aacl iiumtiuiioa lor many year« 
owing 10 tne dugracetul beuaviour of hu muihcr and 
the wickedness ot me dei:ea»cd, auJ nis patsioni muit 
have been roused to a wnite neat when iiis kuicr bad 
aiio been taken away by ihe moihcr, yet, having regard 
to the proviiiuns of bxcep. i to 6. 300, the provocation 
to the accused could not be said to have been *giave 
and sudden’. A.l.R, 193a Lah. 4311=33 P.L.R. ^11 = 
34 Or.L. J. 94= 141 Ind. Cas. 40. 

■ S. 300, Escep. (i) — Suspicion — No exteoaation 
of wifC'Xnurder, 

Merc suspicion of a wiTc’s conduct is no extenuation 
of deliberate wifc-murder and so in spite of sucb 
suspicion death is the only proper sentence. 1 16 Ind. 
Cai. 142=1929 M.W.N. 269=30 M.L.W. 229-2 
M.Cr.C. 157 = 30 Gr. L.J. 630 = 13 A.I.Cr.R. b5 = 
A.I.R. 1929 Mad. 495. 

— S. 300, Excep. (1) — Wife refusing to give ap 
parnnaour — Quarrel ensued^^Accased lost temper 
and killed wife'— Not grave and sudden provoca- 
tion. 

Where the husband asked the wife to sever her con- 
nexion with her paramour but she declined to give up 
her lover, thereupon there was a quarrel between the 
husband and the wife in the course of which he 
lost his temper and killed bis wife; 

Held, that the accused did not receive any grave 
and sudden provocation, which would bring his c ase 
within the ambit of Excep. c to S. 300, but that the 
wife's persistent immorality coupled with her refusal to 
sever her connexion with the lover provoked the 
husband and prompted the assault which resulted in 
her death and that (he extreme penalty of the law 
should not be exacted. 108 Ind. Cas. 166 = 29 Cr.L*J. 
347 = 10 A. I Cr.R. 36=A.I.R. 1928 Lab. 544. 

S. 300, Excep. (i) — Provocation — Domestic 

difference. 

Where the accused caused death of his wife, being 
annoyed with her because she opposed him in some 
domestic matter and there was no grave and sudden 
provocation. 

Held; that the ofTericc committed was murder. 100 
Tnd.Cai. 2^6=7 A.I.Cr.R. 371 — 28 Cr.L.J. 258 = A.I.R. 
1927 Lah. 729. 

S. 300, Excep. (i)'Findlog wife with lover— 

Grave but not such as to deprive self-control. 

Accused’s wife left the house after giving her husband 
his midday meal. She went to a grove and (here ihc 
met her lover. The accused hniihcd his meal, look up 
a banka and went in search of his wife. He luund her 
stltiiig with the lover and killed her with the banka; 

Held, that th** provocation was grave but nut »u 
grave and sudden as to deprive (he accused nf his 
sell control, and that ExCep- i of S. 300 docs not 
apply. 91 Ind. Cas. 241=27 Cr.L.J. 65=A.I.R. 1926 
Uudii 272. 

— — Ss. 300 and 302— A c c u s e d fiodiog wife 
t>'pr<iaching ro-wite about the immoral conduct of her 
• laughter — Killed in cpiick su<'cessi(,n his two wives 
and daughter— I'ruvocaiiuii nut sufticieut. 


On the morning of the day in question the appel- 
lant returned to bit house from hu held aud foubd his 
one wile rcpruacbiog bis second wife ibat ber daughter 
was a loose womau and bad contracted an intimacy 
with a Mocbi. On hearmg this conversation between 
^e two women tbe prisoner who was holding an axe 
in his hand attacked and killed in quick succession bis 
two wives and daughter; 

Held, that the facts did not coiutiiute any grave 
and sudden provocation sucb as is contemplated by 
law, and therefore the appellant had been rightly con- 
victed of murder. 81 lud. Cas. 826=5 L'db. 67=25 
Cr.L.J, io 50=A.I.R. 1924 Lah. 450. 

—— S. 300, Excep. ^i) — Provocation— Petty qoar- 
xel— Loss of temper. 

Where, as a result of a petty quarrel the accused 
lost bis temper and struck his grandlathcr on the head 
with a lathi causing extensive fracture of the akuif of 
which the man died within a few hours; 

Held, that the offence of murder was committed. 
90 ind. Cas. 159=26 Cr.L.J. 1503 = A.I.H. 1926 Oudh 
27 - 

— — S. 300, Excep. (i) — Attack with fork on pro- 
vocation — Going and fetching a Chhavi to strike 
again — Not sudden. 

VVhere it appears from the evidence oisome of the 
witnesses for tue prosecution that the accused got en- 
raged when tbc acccaied abused him and that after 
attacking the victim with a fork, the accused went and 
fetched a Chhavi tn order to strike the deceased 
agaui: 

Held, it L not possible to hold that the provocation 
tlidt be received can be regarded as sudden within the 
meaning of the hrst exception to Section 300, lodiao 
Penal Code, aud dial the abuse uttered by the deceased 
dues not amount to grave provocauou $0 as to re- 
duce the ulfence 10 one of culpable homicide. 76 Ind. 
Cas. 970=25 Cr.L.J. 29b=A.I.R. 1923 Lah. 408.. 

S. 300, Excep. (i) — Over diverting cootae of 

chanoel ^Noc grave and sudden provocation. 

Where the deceased remonstrated with the accused's 
fatlicr for diverting liic course of the old water chan- 
nel which led to a quarrel, and then die accused came 
to luppoii his fatlier and assaulted the deceased: 

Held, there was no giavc and sudden provocation, 6 
L.L.J, 424 — A.I.R, 1924 Lah. 742. 

^"’Ss. 300, 302 — Accusation repeated on challeng* 
— Not suflieient provocation. 

Tlie provocation caused by the repetition by die 
diccascd of an accusation which the accused knew sbe 
had already made and which she again made on a 
challenge by him 10 do so, cannot 1^ called sudden 
provocation. 73 Ind. Cas. 266—24 Cr.L.J. 570=8 
N.L J. 56=A.I.R. 1923 Nag. 251. 

*— — S. 300, Excep. (1) — Wife — Woman off loose 
diaracter — Long known to husband— Access often de- 
nied to him -Act not done under provocation. 

Where the accused killed hit wife who had long 
been known to him to be a woman ol loose character 
and who had again and again denied access to bin), 
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the act cannot be said to have been done under grave 
and sudden provocation. The Court, however, reduced 
the sentence ot' death to one of transportation for life. 65 
Ind.Ga8. 572 = 23 Cr.Lj. *40=4 U.P.L.R. (Lah.) 49 = 
I P.W.R. 1922 (Cr.). 


to cause death. The same reasoning may apply to 
cates where the blow is so severe that a limb is se- 
vered. But knowledge cannot always be so presumed^ 
A.l.R. 1940 Rang. 259=1940 Rang. L>R*44i™43 
Cr.LJ. 124=191 Ind. Gas. 306 


— 'S. 300, Ezeep. (1) — Provocation — Snaplclon 
and uocliaaciiy — Grave provocation. 

Mere suspicion of unebasUty of the sister does not 
amount to grave provocation. 15 Cr.L.J, 501 = 7 S.L.R. 
118=24 Itid. Cas. 589. 

9. Intention. 

(a) Ascertainment of 

(b) Distinction between intention and know' 

ledge 

(c) Drankenness 

(d) Poisoning 

(e) Proof and onos 

(f) Requisite inCeniion 

(g) Snfficieut 

(h) Not sufficient. 

9 (a). Intention*— Ascertainment of. 

Ss. 299 and 300 — Ascertainment of intention 
to cause death. 

To beat a person after he has fallen down does not 
necessarily prove the intention of causing his death. 
Certain iactors will have to be coniidered, such as for 
instance the number of blows, the nature of blows 
and the parts of the body on which these blows have 
been inflicted. It may also be of importance to know 
what the condition of the injured person was when be 
fell down. If there could be no doubt about the serious 
condition, for instance, if blood was flowing from his 
head or body and he was apparently unconscious, the 
striking of further blows even on his body, though 
such blows might not ordinarily be dangerous, would 
indicate an intention on the part of the assailants to 
cause him more injury than would be caused by an 
ordinary beating, 1944 O.W.N. 342 = 1944 A.W.R.C.C. 
225. 


Sb. 299 and 300*— Question of fact. 

Questions of knowledge, intention, and the like are 
always essentially questions of fact falling to be de- 
cided solely upon the particular facts and circum- 
stances of each individual case. A.l.R. 1939 Rang. 225 
=40 Cr.Lj. 725 = 183 Ind. Cas. 145. 

Ss. 300 and 302— Question of fact. 

A question of intention is a question of fact. A state 
of a man’s mind it as much a question of fact as the 
state of bis digestion. A.l.R. 1938 Sind 63=31 S.L.R. 
480=39 Cr.L.J. 460 = 174 Ind. Cas. 497. 

$ 

— ' — Ss. 299 *tnd 300— Inference. 

A person is considered to intend the probable con- 
sequence of act, and a person who hits another on the 
bead with such force as to cause a complicated 
fracture, must be considered to have intended to cause 
such bodily injury as would, in the ordinary course of 
nature, cause death. A.l.R. 1937 Mad. 792=46 L.W. 
486 = 1037-2 M.LJ. 490=1937 M.W.N. 1124=39 
Cr.L.J. 139=172 Ind. Cas. 382. 

■ ■' Sa. 299 and 300— Determination of intention. 

« 

The intention of the man who kills another is a 
matter of fact which has got to he determined in or- 
der to decide whether the offence is murder or merely 
culpable homicide. A.l.R. 1936 Rang. 421=37 Cr.L.J. 
1050=14 R. 716 = 164 Ind. Gas. 884 (F.B.). 

Ss. 299, 300 and 302— Intention — Inference of. 

When an unarmed person is assaulted by two 
persons armed with formidable weapons and death is 
caused, the inference in the absence of anything to 
rebut it, is that the intention must be to commit 
murder. (’36) 38 P.L-R. 265. 


—— Ss. 299 and 300— Ascertainment of inteatioo. 

The law looks as regards intention to the natural 
results of a man’s act and not to the condition of his 
mind. From a legal point of view a person intends 
whatever be gives others reasonable grounds for suppo- 
sing that he does intend. (’32I 9 O.W.N. 350= 137 
Ind. Gas. 817 = 33 Cr.L.J. 537 ‘ 


■ Sa. 300 and 302— Inference from acts* 

There is no reason why in a murder case as in other 
cases, a man’s inicntion should not be inferred from 
bis acts. A.l.R. 1941 Sind 117=42 Gr. L. J. 786=195 
lud. Cas, 833. 


— Ss. 299 and 300— Inference from injuries. 

Knowledge of the effects of a blow or intention to 
cause those effects can be presumed from the 
nature of the injuries actually inflicted when those in- 
iuries are to a vital part of the body, such a§ the head, 
ncart liver or abdomen. The reason is simply that a vital 
part of the body is a part, serious injury to which is 
known to be sufficient in the ordinary course of nature 


Ss. 300 and 302 — Inference. 

The ordinary rule in criminal cases is, and must be, 
that intention is to be inferred from a person’a acts* 
A.l.R. 1934 Bom. 156=36 Bom. L.R. 210 = 35 Cr.L.J. 
629=148 Ind. Cas. 1004. 


S. 300— 'Intention— Striking on head with 

sharp edge of axe. 

A person who strikes another on the head with the 
sharp edge of an axe with sufficient force to break 
it, must be held to have acted with the intention 
described in S. 300, secondly and thirdly, and if the 
victim succumbs to the injury, the offence commitied 
is that of murder. A.l.R. 1932 Lah. 5=32 P.L.R. 810 
=33 Cr.L.J. 184 = 135 Ind. Cas. 670. 


Ss. 299 and 300— Intention— Presumption of. 

The accused must be assumed to have intended the 
natural consequences of ihcir act and the burden lies 
heavily on them to prove that they had some other inten- 
tion. A.l.R. 1930 Lah. 491= 1 1 Lah. 460 = 126 Ind, 
Cas. 573 * 3 > P 797. 
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Ss. 299 and 300 — Intention — Nature of the act. 

S. ?{oo, I.P»C., says nothing about deliberation or 
previous preparation, It speaks only of intention and 
knowledge. If the act by which death is caused is done 
with the intention of causing death, the offence is mur- 
der unless it falls within the exceptions. The intention 
must be gathered from the nature of the physical act 
Committed; that is to say, that whoever strikes a fatal 
blow must be taken to have intended the injury which 
he actually inf licced. 91 Ind. Cas. 238 = 27 Cr.L. J. ba 
= 2 O.W.S^. 862 = A.I.R. 1926 Oudh 148. 

’ "Ss- 299 and 300— Murderer’s intention and 
wish. 

A person who inflicts injury on aoother which cnd< 
fatally and wJiich the former knew was likely to 
cause death, is guilty of culpable homicide amounting 
to murder though he had no wish or motive to cause 
death. In such a case the law will presume an inten* 
tion to cause death and the burden is on the accused to 
show that he had no such intention. (1913) M.W.N. 
5 'i 6=I4 Cr.L. J. 115 = 18 Ind. Cas. 675. 

9 (b). Intcntton*— Distinction between intention 

and knowledge. 

Sb. 299 and 300 — Dietioction between intention 
and knowledge. 

‘Intention' is one thing and ‘knowledge’ a different 
fbing. In order to fwssess and to form an intention 
there must be a capacity lor reason. And when by 
some extraneous force the capacity for reaion has been 
ousted, the capacity to form an intention must have 
been unseated too. But knowledge stands upon a different 
fooling. Some degree of knowledge must be attributed 
to every sane jxirson. Obvioutily, the degree of know- 
ledge which any particular person can assumed to 
possess must vary. A.I.R. 1940 All. 486= 1940 A. L. J. 
rj63=42 Cr.L.J. 148=1940 A-W.R. 488 = !. LR. 
(1940) All. 647 = 191 lud. Cas. 328. 


9 (c)> Intention — Drimkenncag. 

Se- 300, 302 and 304 — Drunkennessi effect of. 

The accused and his companion C were drunk. C 
accoitrd and pulled at the Huri of H’« concubine who 
li.id a (liildiii her arms and was awaiting H a little 
distance from tlie liquor siiop, vsherc H and his com- 
panions F and S had gone to drink after (tie accused 
and C had left it. H's concubine cried out. There- 
upon the accused stal>brd her w'ith a knife inflicting in- 
jiirirs l)oth on lier and the child. Hearing the outerv 
F. S. and il came out to protest whereupon the accused 
stabbed in quick succe ssion, first H, iheu F and then 
S. H h.'ul a stab wound fur iiu hes deep vertically 
<lowr*\vard from the right clavicle entering and punc- 
turing the right lung. 1 his wound was the cause of 
death and the niedical opini<*n was th.tt such wound 
was sufiicicnl in the ordinal y course of nature to cause 
death : 


Held, that each one of the injiirieg w.is iiiflicterl 
with the intention • f Causing Ixidily injury, he tlic 
assailant drunk or sober, llaiihe accu>e<J been sober 
the nature? of the injury, a penetrating wv.und dincied 
.It ilte chest ai.d in the direction of the lungs and heart 
inii-hi ^yell have IcJ to the inferenrr that il.e iiitciition 
ol the accuird was to rautr death ilsejf. and that would 
I'ave le-fl to the coiu hnion tli.it the act ainounird to 
murder within para. i ot S. 300, l>ut in the case of 


a drunken man it was doubtful whether in a deliberate 
intent of causing death wa* formulated in his mind. 
Coruequcntly, the accused was entitled to the benefit 
of doubt BO far as b. 300, para, 1 was concerned. 
A.I.R, 1942 Pat. 420 = 43 Cr.L.J. 883=21 Pat. 250=2* 
P.L.T. 725 = 9 li-R. 36=202 Ind. Cas. 637, 


— — S». 300 and 30a. — The drink taken by the accused 
bad apparently induced a spirit of bravado in him and 
made him violent. He was drawing lines on the ground 
and challenging people to cross them on p ain of being 
attacked with a kirpan. He did actually attack the 
deceased when he crossed the lines and inflicted seven 
injuries with bis kirpan out of which three were on the 
bead or on face. Four of the injuries were 
grievoui. 

Held, that any sober person who inflicted such 
injuries must be presumed to have the intention to cause 
death or such bodily injuries as >vnuld result in death 
in the ordinary course of nature. The same intention 
would, therefore, have to be attributed to the accused 
unless he could prove that he was incapable of forming 
the requisite intention. 


Held, also that this conduct of the accused might 
look fool'Sh, but it did not show that he was incapable 
of forming the criminal intention necessary for the 
offence ©f murder, viz., the intention of causing death 
or such bodily injury as was sufiicicQt in the ordinary 
course of nature to cause death. The fact that the 
accused was shout mg that he would kill or die showed 
tliat the accused fully understood the nature and con- 
sequence of hii act. Therefore, the accused wa* guilty 
of murder under S. 302, Penal Code. A.I.R. 1941 Lab. 
454 = 1. L.R. (1943) I-ah. 39 = 43 = Cr. L.J. 332=43 
P.L.R. 698=198 Ind. Cai. 252. 


Ss. 300 and 30a — Dronkenness, effect of. 

Insanity^ whether produced by drunkenness or other- 
wise, is a defence to the crime charged, but the evi- 
dence of drunkenness which renders the accused incap- 
able of formintr the specific intent essential to constitute 
the crime should be taken into consideration with the 
other facts proved in order to determine whether or not 
he had this intent. Evidence of drunkenness falling 
short ( f a proved incapacity in the accused to form the 
inlcni nrccstary to constiiulc the crime and merely 
esiablii>hiDg that his mind was affected by drink so that 
he more readily g.ive way to some violent passion, doe* 
not rebut the presump ion that a man intends the 
natural consequences of his actc 

Held, on facta, that there was no doubt that the 
accused w.'is not so drunk as to be bereft of bis power* 
of reason or of furniiug an intent. His actioai although 
anti social were logical, and that two rupees worth of 
country li(|ijor. which was not illicitly d'.itilled liquor 
but Governtreut liquor divided among five person* 
would not l><- jufEcient to induce intoxication which 
would tlcprivc ihe accused of all powers of ratiocination. 
Cons' qticoily, he could not escape the imputation of 
having intended the natural consequences of his acU. 
A f.R. 1937 Nag. 386=39 Cr. L j- 72=1. L.R. (i93®) 
Nag. 305=172 Ind. Cas. 1C7. 


— Ss. 300 and 302— Accu*od challongdog decoa**^ 
to fight —First blow struck by deceased — Both drunk 
— Fatal injuries inflicted by accused — Offence. 

Where the accused challenged the deceased to 
with bim and on the latter's refusal asked the deceased 
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to mssault him whereupon he gave accused a blow and 
immediately, the accused drew his knife and inflicted 
woimds which bad a faud result: 

Held, that the fact that 10 many fatal injuries were 
inflicted tells strongly in favour of an intention to cause 
death and the accused was guilty of murder. 
A.I.R. 1934 Rang. 10—35 Cr. L.J. 1065=149 Ind. 
Cat. 1176. 

■ ■ S». 300 and 30a — Darnkea brawl^Accused 
assaulted retaliated with stab at the throat— Ran about, 
•aying he bad killed deceased — Knowledge and 
intention. 

In the course of druken brawl accused was struck by 
the deceased and knocked down, whereupon the ac- 
cused struck the deceased with a knife in the throat, 
which resulted in killing the deceased. After commit- 
ting the crime the acettsed ran about saying that he 
had killed the deceased, and was going to be hanged. 
Of the two, the deceased was the bigger man. 

Held, that the accused had knowledge and inten- 
tion wtuch would make him liable under S. 302 and 
was guilty of murder, but the case was one in which 
extreme penalty was not called for. 121 Ind. Cas. 

452=8 Pat. 911=31 Cr.L.J. 243=A.I.R. 1930 Pat. 
1084 


stupefying the victim, but there is no doubt that if a 
person consciously administers dhatum and administers 
a fatal dose, that person is guilty of murder for the 
intention to cause Ixidily injuiy is clear, and knowledge 
of the results of the poison can safely be imputed. 
A.I.R. 1938 Nag. 318=39 Cr. L.J. 405— I.L.R. (1940) 
Nag. 125=174 Ind. Cas. 886. 

Sa, 300 and 30a — Woman administering fatal 

dose of dhatura to hosband to get rid of — 

PrcBomption. 

If one deliberately administers a common poison, the 
effects of which arc well-known, it is no defence to say 
that one failed to grade the exact dose correctly so as 
to cause some injury short of death. The question 
whether a person knows what he is administering and 
knows what its effects w«ll be, is of course a question 
of fact in the particular case. Where it is proved that 
one person bad administered poison to another causing 
his death by mixing it with bis food, the question is 
whether bis explanation raises a reasonable doubt as to 
his guilt. A-I.R. 1938 Nag, 318=39 Cr. L.J. 405= 
LL.R. (1940) Nag. 125=174 Ind. Cas. 386. 

Ss. 300 smd 30a — Intention to stupefy by 

IDbatura — Intention to caQse deatb — Knowleoge of 
likelihood. 


"“S** *99 and 30o^lntent]0a — Drunkenness — 
Not amounimg to incapacity to intend— No particular 
mdividual intended— Firing at general mass of people — 
Cl. 4 applies. 


Where the intention of the accused was certainly 
primarily only to stupefy his victims by Dhatura and 
to come back when the poison bad begun to take effect 
and rob them, and the poisoning w^ fatal; 


Evidence of drunkenness falling short of a proved in« 
capacity in the accused to form the intent necessary 
to constitute the crime and merely cgtabliihmg that hii 
mind was affected by drink so that he more readily 
gave way to some violent passion, does not rebut th< 
presumption that a man intends the natural consequ< 
cnees of his act. And even if he did not intend to fire 
at any particular mdividual at the time but merely fired 
at the general mass of villagers and killed some of them 
lus^t would still come within the category of murder 

Cl. 4, S. 300 of the Penal Code. 116 
Ind. Gag. 707=30 P.L.R. 357=30 Cr.L. T 662=1929 
Cr. C. 188— 13 A.I.R. Cr. 75 — A.I.R. 1929 Lah. 637. 


’ *99 Md 300 — Intoxication and Intention. 

Where a person who was drunk struck another on 
me head with a wooden billet which dazed him and 
immediately struck a third person who died at once 
thereby, the accused must be deemed to have intended 
to cause an injury which be knew would be likely to 
cause death but it is not onc to impute to him an in- 
tmtion of causing injury which in the ordinary course 
of nature would cause death. Per Twomey, J. Inten- 

tion in culpable homicide is a persumption of law. A 
person is taken to have intended the natural consequ- 
ences of his act though he is drunk. 4 Bur. L. T. 

— 12 Cr. L.J. 524=12 Ind. Cas, 292. 


9 (d). Intontion— Poisoning. 

j. 300 and 302 — AdministerlDg fatal dose 
dhatura. 

Dhatnra is a common poison, frequently used 
cause death and the effects of dhatnia, plants 
which are often to be found in villages, are wcll-kno 

“ lomedr 

•Ommistcrcd m fairly large doses with the intention 


Held, that there is no ground for bolding that be 
intended to bring about their death, but he must have 
had knowledge that he was likely to cause death and 
the conviction under S. 302, was correct. 98 Ind. Cat. 
7*2=7 L.R.A.Cr. 188=27 Cr. L.J. x400=A.l.R. 1927 
All. 104. 


— — Ss. 300 and 302 — Intention — Necessity of— 
Love potion— -Causing death — Intention to cause death 
absent— Adminisiered at the instance of paramour 
mimical to husband — Liability. 

Wh^rc the intention to cause death cannot be clearly 

found without any other possible explanation of the act 

of the person giving poison a conviction for muider 
cannot stand. Unless it is shown clearly and without 
possible doubt that the intention was to cause death 
where a substance is administered as a love potion, the 
accused cannot be convicted of murder. The mere 
administering of a love potion or drug which a person 
thinks might be beneficial is not in it»elf an oflVnce but 
when it ii supposed to have effect upon persons with 
whom the paramour of the accused had enmity, and 
when she administers it without due care and caution 
or any enquiry as to what it really is her act falls 
within S. 304-A. 77 Ind. Cas. 801 = 1924 p.H C C i« = 
25 Cr. L.J. 449=A I.R. 1924 Pat. 635. ^ 


Ss. 299 and 300— Murder— Dhatura poison— 

lotentioii. ^ 

In a case of murder by Dhatura poison it is to be 
determined with what object it is administered Its 
use may be rnerely in order to facilitate the commission 
of robbery Tt doe* not per se and necessarily import 
contemplation of the victim s death as a means tow^ds 
or as incidental to the main end of that offence. Tlie 
point has to be decided with regard to the circumstances 
of each particular case and the best indication ol the 
intention of the offender can be gathered from the 
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Amount of Dhaturm which he admioitter*; if a very 
large quantity of Dhatnra if adminiitered. the offender 
shall be presumed to intend to cause death of the victim 
for the lucces&ful termination of hii crime. P.W.R. 
igao Cr. = 4 P.L-R. 1920=21 Cr.L. J. 319=2 U.P.L.R. 
(Lah.) 21=55 lod- Cas. 479. 

■ Sa. 299 300 — Intention — Murder by 

poison. 

On a charge of murder by poison, it wa* proved that 
the^ poison was administered by the accused as a drug 
which would bring the deceased under her control 
and that she Hid not know it was poison. The circum* 
stances were not inconsistent with the innocence of the 

accused who mu’t be acquitted. 18 C. L. T. i;QO=ia 

Cr. L«J. 586=21 Ind. Gas, 378. 


Ss. 299 and 300 — Intention— Poisoning, 

Daughter gave birth to a child and her mother only 
attended her. The infant while in their custody, died 
of sulphate of copper poisoning soon after its birth. 
Both of them must be presumed to have administered 
the poison and they are guilty of murder even in the 
absence of clear motive for committing the crime. The 
fact of their taking no step towards saving the infant’s 
life is evidence of intention and negatives the defence 
of accidental poboning. Such a circumstance is suffi- 
cient to corroborate their confession of guilt retracted 
by them at the time of trial. 43 P.W.R, igio Cr = u 
Cr. L. J. 7 « 7=17 P.L R. 191 i« 8 Ind. Gas. 815. 


9 (e). Intention'— Proof and onas. 

Sb. 099 Bod 300 — Intention to commit ofifonco 
mnsC be proved and cannot be assumed. 

Whrihcr an accused person intended to commit the 
murder is a matter which has to be proved in the case 
and cannot he assumed. The inference of intention or 
otherwise has to he Hrawn after consideration of the 
circutmlances which preceded, attended and followed 
the crime. A. I. R. 1946 Nag, 321=1. L.R. 1946 Nag. 
046= 1946 N. L- J- 65(3=226 Ind. Gas. 377 = 47 Cr. L. J. 
9»d. 

““ — Ss. 299 and 300— Onaa — Criterion 

In murtler cas^s in other cases, a man's intentions 
are to t>e judged by hi* arts in relation to the surround- 
ing cirt um».ian( fs, btit the provisions of the law of cul- 
pable homicide in India are merciful. I'hc burden of 
|)ro<jf in these cascK as irt other c-ises i* on the prosecu- 
tion and tiie distinction between knowledge anil inten- 
tion in S. 299 and again S. 304 allows the Judge when 
he thinks the prosecution have proved not intrniion hut 
only knowledge to convict <'f the lesser off,*nre. Thr 
interiti HI of tlie aceuicd .should be judged at the lime of 
striking the blow, wliich i* the material time, but not at 
the time they left the house which is not the material 
time. A.I.R i939=Sind 57 = 32 S.L..R. i 8 e.^o 

Gr L j 375 (2)= iBo Ind. Gas. 418. 

9 (f). Intention — Reqoisite intention. 

.S«. 299, 300 and 30a- Murder— Intention 

requisite. 

In order to conslifite an offence of murder not only 
must bodily injury be intended to he inflicted, hut it 
inmt be intended Uiat such l>odily injury Bhoiild lx.* 
juifTicient in the ordinary course of nature to cause death. 
A.I .R . 1941 Rang. 3 i 9“43 Cr. L. J. 366=107 Ind! 
f .it. 7O6. 


” — Sa. 300 and 30a — Requisite intentloa. 

An injury sufficient in the ordinary course of nature 
to cause death is not by itself sufficient to support a 
cooyictioo of murder unless the accused iotended that 
the injury should be sufficient in the ordinary course 
of nature to cause death. A.I.R. 1939 Rang. 225=40 
Cr. L.J. 725 = 183 Ind. Gas. 145. 


9 (g)« Int«ntioo'-~SaffIcicnt. 

— — Ss. 299 » 300 and 302 — Intention or knowledge 
of offender— Number of injuries'— If mateiisd 
consideration. 

The most relevant point in a ca*c in which a person 
is charged with an offence punishable under S. 302 of 
the Peoal Code b whether or not he bad any such 
intention or knowledge as b mentioned in S. 300, and 
though the number of injuries b one of the circum- 
stances which the Court may take into account for 
coming to a ffuding about the intention or knowledge 
of the offender, it u not the only circumstance that b 
to be considered. The mere fact that only one blow, 
fatal by itself. i» given, cannot take the case out of the 
provisions of S- 300, if the requisite ingredients of that 
section are proved. Pak. L R. (1950) I^ih. 349=51 
Cr. L.J. i 368=A.I.R. 1950 Lab. 169. 


Ss' 999 300 (1) — Intention — Hitting another 

with axe on head, neck and back. 

A man b presumed to know the natural result of hi’ 
act when a man hits another perron with an axe on 
bis head, neck and back, he will be presumed to have 
intended to cause his death. The act would amount to 
murder when the person so bit dies and the case would 
fall under Cl. (i) of S 300. I. P. Code. A.I-R. 1950 
Ajmer 75. 

— Ss. 299 i 300 and 30a Intention to canao in- 
jory resoliiog In natural coarse In death — Info* 
rence from facts. 

When a single blow is struck by a person on 
the head of another in the heat of a quarrel, without 
giving any thought to the result, it might be possible 
to argue that there was neither intention to kill nor 
knowledge that death wai likely to result in the mind 
of tlic striker. But in a case where two >ouog men 
pursue a much older man for a considerable dbtance 
end then getting in front of him they each give hixn 
one blow on hit head with sufficient force to crack his 
skull extensively, an intention to do something serious 
it clearly evinced by such conduct, and even chough 
it is pogtible there was no intention to kill him 
outright, there is no earape from the conclusion, 
having regard to the repeated blows, that there 
was an intention to break the head and the 
result of such injury in the natural course is death. 
In such circumstances the offence falls under S 302, 

I P. Code. 49 P l-R. 305=A.I.R. 1948 Lah. 74=49 
Cr. L J. 106. 

— ^S». 299 » 300 and 302— InCeorion lo kiU preaent 
—Series of acts — Odc Cransactlon. 

If the intention is to kill and the killing results, the 
accused mcceed in doing that which they intended to 
do .'uid if the acts follow cloiely upon one another and 
arc intimately connected with one another, then th® 
offence of murder has been committed. The series 01 
acts would be one transaction. The mere fact that the 
earlier assault on the deccoped did not result m her 
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death but that ibe was killed by the passing train, on 
the railway lines, where on her unconscious body was 
kept thinking her to be dead, would make no diflTercacc. 
A.I.R. 1945 Pat. 470»24 Pat. 131. 

Sf. 299, 300, 302. 

Where the other injuries on the deceased clearly 
show the determination of the accused to cause the 
death of the deceased, the fact that the spleen which 
had ruptured by the blows given by the accused, was 
enlarged, makes no difl'erence. The accused can be 
convicted under S. 302. A.I.R. 1942 Oudb 193=1941 
O.W.N. 1946=43 L. J, 243=17 Luck. 376=1941 
A.W.R. 354= 197 Ind. Cas. 701. 

■ ■ — Sa. 300, 302, 34 — Intention to cnase death — 
Series of acts of violence — Mere fact that Court can- 
not determine at wbat precise point deceased expired, 
if material. 

Where the intention to cause death has been pre- 
sent, it will make little or no difTcrence that the Court 
cannot determine at what preciie point in the course 
of a series of acts of violence the victim of the crime 
expired. A.I.R. 1941 Pat. 550=92 P.L.T. 1035=7 B.R. 
802 = 42 Cr. L.J. ^3 = 194 Ind. Cas. 622. 

■ Sb. 299 > 300 > 302 — Inference. 

Where a man inflicts a wound in a vital spot such 
as on the head causing the substance of the brain to 
protrude from the bead and death ensues, it it no 
defence to a charge of murder for the accused to say 
that be did not intend the injury to be fatal. A.I.R. 
1941 Rang. 319=43 Cr.L.J. 266=197 Ind. Cas. 786. 

Se. 300 said 302 — Accused sissaalting deceased 

with intention of causing his death and after render- 
ing him unconscious placing him on railway line 
where death is caused by running train — No evidence 
that accused carried deceased to railway line under 
belief that he was dead. 


■■ — Ss. 300 and 302 — Injuries fractorlng skull—' 
Piresumptlon as to iDteniion. 

Injuries on the head which have fractured the skull 
are sufficient in the ordinary course of nature to cause 
death, and the person or persons who inflicted them 
must be presumed to have bad the intention of causing 
injuries so sufficient. A.I.R. 1936 Rang. 46=37 Cr. 
L.J. 290=160 Ind. Cas. 459. 

Ss. 300 and 302^Blo'%vs on head in quick 

aaccession — Inference. 

A man who delivers two blows in quick succession 
on or in the neighbouthood of the bead with a heavy 
weapon such as a rice pounder must be regarded, in 
the absence of any extenuating circumstance, to intend 
to cause injury sufficient in the ordinary course of 
nature to cause death. A.I.R. 1935 Rang. 427=37 
Cr.L.J. 181 = 159 Ind. Cas.go2. 

— Ss. 300 and 302— Blows inflicted on abdonsen 
with heavy sharp-catting weapon — Death — • 
Offence. 

Where three or four blows arc inflicted on the 
abdomen with a heavy sharp-cutting weapon like a 
gandasm or chopper, it is sufficient to make manifest 
the intention of the asiailar<t that he intended to cause 
such bodily injury as he knew was likely to cause the 
death of the victim and the offence is murder and not 
culpable homicide not amounting to murder. A.I.R. 
1934 Oudh 405— 35 Cr.L.J. 1113 = 11 O.W.N. 851 = 
150 Ind. Cas. 619. 

— — Ss. 299 j 300 and 30a — Accused striking 
deceased — Deceased chased and struck with second 
weapon on breaking of first weapon — Intention. 

Where the accused struck the deceased with such 
determination that when the suck broke, be armed 
himself with another weapon and chased the deceased 
into another man’s compound and assaulted him further 
with the secoDfd weapon, with the* result that death 
ensued : 


Where an accused has assaulted the deceased with 
the intention of causing his death and after rendering 
him unconscious by lathi blows has placed him on 
railway line where death is actually caused by being 
run over by a train and there is no evidence that 
when the accused carried the deceased to the railway 
line, be was under the belief that the victim was 
dead, the offence committed by the accused is 
murder, for the acts so closely following upon and so 
intimately connected with each other cannot be separa- 
ted, assigned the one to one intention and the other 
to another, but must both be ascribed to the original 
intention which prompted the commission of those 
acts and without which neither would have been done. 
A.I.R. 1939 Pat. 625=18 Pat. 485 = 6 B. R. 316 = 41 
Cr. L.J. 276=186 Ind. Cas. 256. 


Ss. 300 and 302 — Killing with beating on all 

parts of body. 

Where men armed with weapons like spears, refrain 
from using the sharp end but beat to pulp the victim 
with the lathi end, th^ can be found guilty of 
murder. Where people kill a man by beating him on 
all parts of the body with weapons like lathis, the 
inevitable inference is that they intend to kill or know 
that such a beating is likely to cause death. A.I.R. 

1937 Lah. 632 = I.L.R. (igS?) Lab- 231 = 38 Cr. L.J. 
1077=171 Ind. Caf. 353. 


Held, that the accused’s action in so following up 
the injured man and repeatedly striking him with 
these weapons showed that, apart from any intention 
which the second assailant may have shared with him 
he himself bad the intention of causing the death of llie 
deceased, or at least of causing injury sufficier^t in the 
ordinary course of nature to cause death and that 
the offence committed by the accused was the offence 
of murde^ A.I.R. 1933 Rang. 978 = 34 Cr. L J. 1245 = 
146 Ind. Car. 216. 


S»- 300, 302, 304— Accused firing shot eoo 

with fatal effect — Offence. " 

Where it is proved that the accused fired a shot 
gun at such a close range that it could not have had 
other than a fatal effect aqd it is indicative of the 
intention ol the accused that after firing at one 
person he re-loaded the gun and fired another shot 
at another person, there is a clear indication of his 
intention to commit murder and the offence falls 
under S. 3^.2, and not under S. 304. A.I.R. 1933 
Pat. i 47=.34 Cr.L.J. 1071 = 145 Ini Cas. 771 


Ss. 299 and 300— Intention— Presamptlon. 

Where a man strikes another on the head with a 
sharp mstrurnent with such force as to pcnciraic to 
tpe brain^ the ou\y poi$ibIe intention that can be 
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inferred ic an intention to ciuse an injury >s*bich the 
accused knew would be likely, ^^and indeed bound to 
cause death. A.I.R. 1934 Bom. 156=36 Bom. L. R. 
210 = 35 J* C29— 148 Ind. Ca.*. 1004. 

““ S®- 3^ ®nd 3 ® 2 — Intention — Presomption of. 

Where the action, which ultimately results in the 
death of a person, is continuous and it is impossible 
to resolve the different incidents into wholly separate 
actions, inspired by different motives and committed 
for different reasons the person, who did that act, must 
be deemed as having done it with the intention of 
causing death and as having succeeded In carrying out 
hts object and must therefore be held to be guilty 
of murder. 1931 Cr. C. 9t=A.I.R. 1931 Lah, 27. 

— S®. 300 and 302 — lateDtlott — Presamption of — 

Previoos gradge— Stabbing at vital part — Inten. 
tiOD to caoge fatal injux^ presamod. 

It must be aiiumcd that a person who goes armed 
with a stabbing weapon to assault another person 
agamst whom he has a previous grudge and actually 
strikes that person at a vital part of bis body and 
causes his death, intends to cause such bodily injury 
as IS immjpently dangerous to life and such person 
rai^tbe held guilty of murder. 129 Ind. Cas- 280= 
A.I.R. 1930 Lah, 534. 


S®. 3^ and 302— Intention— Evidence— Accused 

provoked by resolve of deceased to report bis 
offence to police — Sudden and heavy blow with 
chopper— Intention established. 

K seized the accused in the act of stealing; but the 
accused escaped from him. K convened a panchayat 
consisting of several members of whom J was one. 
The accused admitted his offence and asked for par- 
don as it was a trivial offence. J, however, insisted 
that the matter must \x reported to the police. On 
hearing this the accused suddenly struck J a heavy 
blow with a chopper which be had carried with him. 
J died of the hc.ivy blow: 

Held: that the accused either intended to cause J'j 
death, or that he intended causing bodily injury to J 
and the bodily injury which he intended to be inflicied 
was sufllcicni in the ordinary course of nature to cause 
dcaih. lao Ind. Gas. 274=1930 Cr. C. 28=31 Cr.L.J, 
79 = A.I.R. 1930 Lali. 6o. 

— 300 and 302— Previous enmity — Assault 
lyinff io wa*(— ’Lathi blows*- Serious injuries^ 
Intention to cause death preaanied. 

Where four persons delilx-raiely lay in w.iii for 
the derrased intending to beat him with lathis on 
arrount roimity in regard lo a grr.ve- there was 
evidence of eye-wiinessei, one of whom accompanied 
deceased and others who were close to the scene of 
occurrence, who staled that they had wifneased the 
assault and that all the four accused l>eat the deceased 
wth latljis. The first report, made without delay, 
natnrd the four as asiailani,s. In the dying declara- 
tion the deceased named all the four as his asiai|an«s. 
The medical evidence showed that the deaih was 
due to injuries to the lung caused by the fracture of 
six ribi, anti haertiorrhage of the brain produced by 
contused wound on the head, and that there were 
numerous other injuries: 

Held, that ilie inteniiori of the accused must liavc 
]>ern to cause dcatli or such injuries as would in the 
ordinary course of nature cause death, ijfi Ind. Clas. 
roo— lo L.R.A.C^r. 138= 1929 Cr. C. 291 =30 Cr. L. 

JO, 0=12 A.I.Cr.R. 339^A.I.k. 1929 All. 707. 


S®. 299 •od 300— Armed robbery ^Intending 

use of gone in case of obstraction — lotendon to 
kill presumed. 

Where t^uin persons, armed with gum, go to 
commit robbery ana it was their intentioD to use the 
guns in case obstruction was offered to them, it would 
be legitimate to presume that they had the intention 
to kill anybody who would stand in the way of the 
attainment of their object, 120 Ind. Cas. i8o=H 
L-L.J, 20=31 Cr.L.J. 4I = A.I.R. 1929 Lah. 292. 


Intention presumed. 

A blow on the bead with a lathi is certainly likely 
to cause death and the person who inflicts lathi blow 
on the head of another person must be presumed to 
have the intention of causing such bodily injury at 
is likely to cause death. But it does not necesiarily 
follow that a lathi blow on the bead is always 
sufficient io the ordinary course of nature to cause 
death. 106 Ind. Cat. 433=7 Pat. 638=29 Cr. L, J. 
17 = 9 A. I. Cr. R. 330 = 9 P. L. T, 286=A.LR. 1028 
Pat. 169. 


299 ®nd 300— Stabbing In the abdomen^ 
Force enough to pierce — Intention presumed. 

If a person stabs another in the abdomen with 
sufficient force to penetrate the abdominal walls and 
the internal viscera, he must undoubtedly be held, 
whatever his station in life, to have intended to cause 
injury sufficiect in the ordinary course of nature to 
cause death. The offence would then fall under the 
third clause of S, 300; A.I.R. 1924 Rang. 93, Foil. 
108 Ind. Cas. 268=10 A.I.Cr.R. 37=29 Cr,L.J, 
369 (Lah.). 

S®. 299 and 300— Violent blow with dang on 

valnerable part — Intention preeamed. 

A person delivering a violent blow with a lethal 
weapon like a dang on a vulnerable part of the body 
sucli as the bead must be deemed to have intended to 
cause such bodily injury as he kne^v was likely to cause 
death of ihe person to whom the injury was caused. 
105 Ind. Cas. 678=26 P.L-R. 363=28 Cr. L.J. 966- 
A.I.R. 1928 Lah. 93. 

S«. 299 and 300 — Violent blow on neck sever- 
ing spinal cord — Intention presamed. 

A person givii g such a violent blow on the neck as 
to sever the spinal cord must be presumed to have the 
intention of killing bis assailant. 99 Ind. Cas. 93=21 
S.L.R. 159=7 A.I.CrR. 454=28 Cr.L.J. 6i=A.LR. 
1927 Sind loO. 


S®. 299 and 300— Intention — Violent blow® on 

head causing fracture — Proving abaence of Inten- 
tion on the accused. 

A perron who struck another on tlic head such 
violent bloM-s as lo cause the fracture of temporal and 
parietal bones and consequent deatli, must ordinarily 
accept the onu® of prosing that his intention was not to 
cause such bodily injury as would in all probability 
cause de.-ith or that he <lid not know that the Injury 
inflicted by him would in all probability cause death. 
9«j Ind. Cas, 77=28 Cr.L.J. 45 = 7 A.I.Cr.R. 220= 
A-LR. 1927 Lali. 63. 


•— — So. 300 and 30a— Accoaed ran off after canalng 
injuries — Blood stains on bis clothe®— Plows perforated 
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beftri and divided intestines — Intention to came fatal 
injuries. 

Where, in continuation of an altercation which bad 
taken place between the accused’s mother and the 
deceased’s wife the two men were struggling in front 
of their bouses when the accused suddenly struck tlie 
deceased with a weapon who collapsed and died at 
once whilst the accused ran off to his house where he 
was shortly afterwards arrested with blood-stains on 
bis clothes, an the medical evidence showed that the 
person of ^e deceased bore two wounds of a penc- 
trating nature one of which completely perforated the 
heart; the other penetrating the abdomen on the left 
sideniid divided the intestines and death was due to 
shock and haemorrhage and the accused himself bore 
no mark of injury upon his person: 

Held, that intention of the accused was, if not to 
cause death, at least to cause such bodily injury as 
was likely to cause death. 92 Ind. Cas. 222=7 LX.J. 
582 = 27 Cr. L. J. 238 = 26 P, L. R» 829=A. I. R. 1926 
Lah. 143. 


■* — S». 300 ctnd 302 — Accused frenzied by ill- 
treatment of elderly husband — Avenging on him by 
murderous attack on infant step-son — Intention. 

Where accused, a young woman of Bfteen years of 
age being roused to frenzy by the ill-treatment of her 
husband who was 40 years of age and whom she did 
not like, seized a stick lying by and made a 
murderous attack on her step-son in order to avenge 
herself against her husband and caused the death of 
the infant ion: 

Held, that her intention was to cause death and 
she was therefore guilty of murder. 89 Ind. Cas. 461 
= 26P.L.R. 550=26 Cr.L.J. 1373=A.I.R. 1926 Lab. 
144. 


— — Sa. 300 and 30a— Ferocious cut on the leg- 
intention to cause Injary cansing death. 

A man who cuts another, even on the leg with 
ferocity and with such a weapon as to cause such an 
injury as causes death within a few hours must be 
presumed to intend to cause injury sufficient In the 
ordinary course of nature to cause death, and if death 
results, is guilty of murder unless the case is shown 
to fall within the exceptions provided in the Code. 
76 Ind- Cas. 575=2 Bur. L.J. 103=25 Cr.LJ. 207 = 
A.I.R. 1923 Rang. 247. 


— Ss. 300 and 30a — One club blow —No excuse — 
Imminent danger not known— -Murder— No inton* 
tlon to kill. 

Where accused gave one blow with a club but when 
committing the act did know that it was so 
imminently dangerous that it must in all probability 
cause death, and he did commit that act without 
any excuse: 

Held, he committed murder but as there was no 
intention to kill the deceased, the accused should be 
given the lesser punishment of transportation for life. 
74 Ind. Cas. 257 = 21 A.L. J. 316 = 4 L.R.A.Cr. 89=24 
Cr.L.J. 753 = A.I.R. 1923 All. 355. 


300 and 3oa^Q,aarrel over tbe enticement 
•ieter of deceased — Blow with spear— Inten* 
fion to cause death. 


Accused had enticed aw^y the sister of the deceased. 
The deceased and the accused with bis brother who 
were armed with a spear met at Brst before the bouse 
of the deceased near a mosque where abuse was 
exchanged and demand was naade by the deceased to 
tbe accused to return his sister. At tbe persuasion 
of a relation the accused retreated being followed by 
tbe deceased and between the two Mohallas where 
each lived at a spot at a considerable distance from 
tbe bouses of each the accused' struck a blow with the 
spear to the deceased who in no time succumbed to 
tke fatal wound. Held: the accused did cause ihe 
death of tbe deceased intentionally and he is not 
entitled to the benefits of any exception to section 300, 
I.F.C., but under the circumstances it w^ not neces- 
sary to impose the capital sentence- A.I.R. 1923 
Lab. 195. 

^S». 299 and 300— Intention — Seveiral blows. 

The fact that a person is killed by repeated blows, 
negatives tbe plea that there was no intention to kill 
the deceased, isy P. L- R- 1911 = 12 O.L.J. 2i7‘=56 
P.W.R. 1911 Cr.= ioInd. Cas. 119. 

Ss. 299 j 300 (x) and {2) — Knowledge or inten- 
tion. 

Persons making an attack of violent and determined 
character followed by 16 wounds rupture of healthy 
spleen and death, are guilty of murder whether they 
attacked with tbe intention to cause death or in a 
brutal manner regardless of consequence. 37 Cal. 315 
= 1 1 Cr.L. J. 417 = 6 Ind. Cas. 921. 

— — Ss. 299, 300 (x) (a), 302— Murder — Intention 
to cause death or such bodily injury as is 
likely to cause death. 

Held, that an attack of a violent and determined 
character which caused 16 wounds on the deceased’s 
body and ruptured a healthy spleen carried with it 
the inference that the accused had either intended to 
causr* death or attacked the deceased in such a brutal 
manner, regardless of the consequence, well knowing 
they would be likely to came death. (1908) 6 Ind. Cas. 
921=37 C. 315=11 Cr.L.J. 417. 


9 (h). Intention — Not sufficient. 

Ss. 300, 302 and 304— Death by rupturing of 

spleen — Offence. 

Where the accused voluntarily caused hurt to the 
deceased who was suffering from an enlarged spleen 
but without his knowledge it cannot be said that the 
accused had the intention of causing death or of 
causing an injury sufficient to cause death in the 
ordmary course. A.7.R. 1945 Lah. 43=46 Cr. L.J. 736 
=46 P.L.R. 379=220 Ind. Cas. 325. 




Where during the course of a quarrel an accused 
iniugates other accused to attack and knock down the 
deceased and the language used for instigation does not 
mean subbing, the accused cannot be convicted fnv 
murder. 1941 M.W.N. 872. ° 


Ss. 300 and 302 — Motive inadequate Minor 

injuries — Neither intention nor knowledge. 

Where on a charge of murder the evidence of the 
motive was inadequate and the majority of the iniurte.i 
infJicted were slight; ^ j 
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Held, that the gafrr inrerence to draw tn such a case 
is that the ascailaots 0^“ the deceased neither intended 
to cause death nor knew that they were Ukely *0 
cauic death- 93 Cas. 1043 = 27 Cr.LJ. 547= A.I.R- 
1926 Lab. 419. 

— Sa. 300 and 30*— No vital part strock— No 
inteotion to kill or canao fatal la|nry. 

Where so far as the eytemal marks of violence afford 
an indication, assailants had desisted from striking on 
any vital part of the body, and the only serious 
injuries above the waist were those inflicted on the 
two cheeks. The medical witness, however, found 
the soft tissues of tbc bead aod the lining of the brain 
congested but he did not disclose the exact cause of 
this congestion. 

Held, having regard to the nature of the injuries 
aod in view of the fact (hat the assailants scrupulously 
avoided the vital parts of the body they did not intend 
either to cause death or to cause such bodily injury 
as they knew was likely to cause death. Nor does the 
case come within the purview of clauses ^‘thirdly" and 
‘‘fourthly*’ of Scclion 300. 6 L.LJ. 533=A.I.R. 1923 
Lah. 319. 

Sa. 299 and 300— 'Intention — No evidence of- 

Where there is no evidence that the accuj^ed intended 
to cause tbc death of the deceased, or that he intended 
to caute such injuries as were likely to re«ult in death 
or that hr intended to cause such injuries as would 
in the ordinary course of nature cause death, the only 
legal conviction which could be bad would be under 
S. 304, Part II, of the Indian Pena] Code. 102 ind. 
Cas. 558 = 28 Cr.L.J. 590 = 9 L.L.J. 36‘i=8 A.I.Cr.R. 
340 = 28 P.L.R. 631 = A.I.R. 1927 Lab. 526. 


— — Sa. 299 and 300 — Intention— Beating to death— 
r.xorclsing evil spirit. 

Accused professing to be a specialist in witchcraft 
beat a woman believed to be possessed by an evil 
spirit with the object of exorcising the spirit. The 
VN-ornan died of the beating, protesting that she was not 
pos.'iesscd and refusing to be beaten. Held, that the 
accused was guilty of an offence under the second part 
of the S. 304. I P C. Iniemion is a question of fact 
which must be decided on the circumstances of each 
parti'’*dai case. 19 Cr.L. J. 375—3 C.B.R. (* 9 * 7 ) 54 ®® 
Ind. Cas. 679. 

S6. 299. 300, 304 and 395 — Intention— Dacolty— 

Stuffing cloib >0 ebe deceased’s mootb in order 
to Hilence bim— Likelihood of death. 

Where, in committing a dacoity the appellants 
stuffed a cloth into the deceased's mouth in order to 
silence him and not with any idea of killing him: Held, 
that thev roiniuilted offences under Ss. 304 and 395, 

I.P.C. 18 M L.T io3=(ioi3) M.W.N. 621 = 16 Cr.LJ. 
614 = 30 Ind. Cas. 438 ' 


exhaustive in thcmselvcf, for the purpose* of the Code. 
of the offence of culpable homicide. 106 Ind. Caa 
213=3 Luck. 244=1 L.C. 57 o= 2« Cr.L.J. i02q=q 
A. I. Cr. R. 2I7 = A.I.R. 1928 Oudb 15. 


S. 300 — Clanses and lUasCradons— biterpreta- 

tion. 

Per Wazir Haasus, J,— In interpreting several clauses 
or explanations in S. 300, aid must be taken from the 
illustrations enacted in the section. Though there ar« 
not express words to show that a particular UlusCra- 
tion in a section apj^lies to any particular clause of the 
same section yet if the clause* and illustrations of 
S. 300 arc read as a whole, it can at once be inferred 
that a particular illustration applies to no other but a 
particular clause. 106 Ind. Cas. 213=3 Luck. 244= 

I L.C. 579=28 Cr.LJ. 1029=9 A.LCr.R. 2I7=:ALR. 
1928 Oudh 15. 


zi. Killing nade-r officer’s order, 

S*. 299 And 300 — Soldier killing another 

under illegal orders of snperior. 

Even when a soldier obeys the orders of a superior 
officer, if the order is obviously improper or illegal, 
the soldier is not excused even though be may be put 
in the awkard predicament of choosing whether he 
will risk being shot by order of a Court Martial for not 
obeying the order, or being banged by the Criminal 
Court for murder of obeying it. Obedience Co an 
illegal order can only be used in mitigation of 
punishment. A.I.R. 1940 Lah. 210=41 Cr.L.J. 639= 
I.L.R. (1940) Lab. 521 = 188 Ind. Cas. 440. 

— — Ss. 299 and 300 — nnder Officer's 

orders — Shootiog under llJegal orders of 0Dp*^t»' 
officer no excuse — Officer and Subordinate 
equally guilty. 

A Police party with six prisoners went to a village 
and demanded water and food and when they did 
net receive the attention to which they thought them- 
selves entitled, (be head constable lost bis temper 
and struck one of (he villagers. Other villager* alio 
joined (hem: the Head constable asked one constable 
to tire. He hesitated but later on tired at a man S 
who died of the shot; 

Held, that they were both equally guilty. The 
command of the Head constable cannot of itself 
Ju-siify the subordinate in tiring, if the command was 
illegal, for he and the Head constable had the 
opportunity of observing what the danger was, and 
ju<{ging what action the necessities of the case re- 
quired. The order, the second accused obeyed, was 
manifestly illegal, and (be second accused must •uffer 
the consequences of bU illegal act. 21 Mad. 249, roll. 

Held : however, that there should be a differen^ m 
the sentences awarded to the head constaHc and the 
constable. 83 Ind. Cas. 702=17 S. L- R« 182 — 20 
Cr.L.J. 142 = A.I.R. 1924 Smd 33. 


10. Interpretation — Claaees of and lllastratlona 

to S. 300. 

S. 300— Interpretation — Clauses — Exhaustive 

in ihemsctvea. 

Before the exceptions begin and immediately prece- 
<}in« the illustrations, four clauses are enacted. Those 
clauses must be taken to define the limits and deemed 


la. Knowledge. 

Ss, 299 300* 

The knewledgc referred (o in Ss. 299 and 3^ *• 
personal knowledge of the person who struck the bl^ 
and it cannot be shared by his co-assail^l*. 

1939 Oudh 207= 1939 O-W.N. 576— 40 Ck'W* 722-^ 
14 L^ck. 660— 1 82 Inti- C**- 3451 
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— .gg. 299 aa<l 300 — Knowledge, •affJ' 

clent to establish murder. 

An intcniion to cause death is a part both of S. 299 
and also of S. 300. But intention is not a necessary 
ingredient of murder. If the act is done with the 
knowledge that death is Itkely to be caused thereby, it 
is culpable homicide; and if it is done with the further 
knowledge that the act was so imminently dangerous 
that it mult, in all probability cause either death or 
such bodily injury as was likely to cause death, then 
that culpable homicide is murder. Thus knowledge is 
sufBcient to establish murder without any intention, 
whatever, being proved. A.I.R. 1939 225=40 

Cr.L. J. 725 = 183 Ind, Cas. 145. 

Ss. *99 and 300 — Offence of murder or culpa- 
ble bomicidei when constituted. 

It U not only an intention to kill that constitutes an 
offence of murder or of culpable homicide. If a person 
does an act with the knowledge that his act is likely to 
cause death, or such bodily injury as is likely to cause 
death, he can be guilty of culpable homicide or 
even of murder in that case also. A.I.R. • 9 '^® Oudh 88 
= 1938 O.W.N. 184=39 Cr.L.J. 330= 173 Ind. Gas. 339* 

Sa. 399 and 300— Hitting on bead with iron rod. 

If one man hits another on the head with a heavy 
iron rod, even if it is only a comparatively gentle tap, 
he must be held to know that death would be a natural 
and probable result of his action, if that tap does in 
fact cause the death of the person injured. A.I.R. 
1937 Rang. 401 = 39 Cr.T .J. 79=172 Ind. Cas. 134. 

Sa. 299 and 300 —Presumption. 

Men who go to attack their opponents with speari 
and vaholas must bo held to have, if not the definite 
intention of killing, at least the knowledge that they 
are likely to inflict such injuries as will result in death. 
A.I.R. 1933 Lah. 296=35 Cr.L.J. 626 (2)=zi48 Ind. 

Cat. 36. 

Ss. 399 and 300 — Bomb throwing — Knowledge 

of causing death or injury likely to cause death presumed 
—No intention to kill any body in particular — No 
excuse. 

From the definition of murder in Cl. (4), S. 300, it 
follows that if a person docs an act of the nature des- 
cribed in the clause, he is guilty of an attempt to 
murder. 

Any person of average intelligence knows that the 
explosion of a bomb in a crowded room, however 
carefully it may be thrown, is an imminently dangerous 
act such as he must be deemed to know would in all 
probability cause death or aileast such bodily injury as 
IS likely to came death. Accused, de.?cribed by their 
counsel as persons of exceptional intelligence must, 
therefore, be presumed to know that their act was 
dangerous and likely to cause death. The fact that 
accus^ bad no deliberate intention of killing any 
particular individual does not take their case outside 
Cl. (4), S. 300, when they had no excuse for ^oning 
the risk. It is no excuse to say that they were sincerely 
and passionately actuated by the desire to alter the 
present order of things. The defence of an anarchist 
is no defence to the charge. 121 Ind. Cas. 726 = 31 
Gr. L. J. 290=31 P.L.R. 73=A.I.R. 1930 Lah. 266. 

S«. 099 and 300 — Strikiog with knife in the 

throat— Knowledge presumed, 


A man who strikes another man with a knife in 
the throat must know that the blow is as imminently 
dangerous that it must all probability cause death 
and injury intended to be inflicted is sufficient in 
the ordinary course of nature to cause death. 121 
Ind. Cas. 452=8 Pat. 911=31 Cr.L.J 243=A.I.R. 
1930 Pat. 168. 

— — Ss. 299 and 300 — Assault with dangs— Thighs 
mnch bruised and legs fractured — Minor injuries on the 
trunk and no injury on the head— Injuries likely to 
cause death — Knowledge presumed. 

Five persons armed with dangs assaulted the deceased 
and beat to such an extent that one of his thighs 
became a mass of bruises, fractured both his legs 
below the knee and also gave him various other minor 
injuries on the legs and on the trunk which 
caused death. But no injury was caused to the head 
and the injuries on the trunk also were minor; 

Held, that the offence would not come under any 
of the clauses of S. 300 but would come under third 
part of S. 299 as the assaulting persons must be credited 
with a knowledge that the beating that they did 
actually give to the deceased was likely to cause death. 

1 13 Ind. Cai. 333=10 Lah. 477 = 30 P.L.R. 674 = 30 
Cr.L.J. 141 = 12 A.I.Cr.R. 87=A.I.R. 1929 Lah. 157. 

Ss. 299 and 300 — Knowledge — Presumption as 

to natural consequences — Presumption as to 
knowledge. 

No doubt a man u presumed to intend the natural 
and inevitable consequences of bis own act, but the 
pukumption of intention must depend upon the facts 
of each particular case, and 'knowledge* as used in 
Ci. (2), S. 300, I.P.G. is a word which imports a 
certainty and not merely a probability. io6 Ind. 
Cas. 433=7 Pat. 638 = 29 Cr. L.J. 17=9 A.I.Cr.R. 
330 = 9 P.L.T. 286 = A.I.R. 1928 Pat. 169, 

Ss. 299 and 300 — Avoiding vital parts • — 

Prolonged and deliberate thrashing — No intention to 
cause death — Knowledge that ordinarily death must 
result present. 

If a man is killed as a result of innumerable blows 
none of which itself is sufficient to cause death and 
if the assailants have deliberately avoided striking any 
vital parts, under some circumstances the inference may 
be drawn that by avoiding dealing blows upon vital 
parts of the body they showed that they did not intend 
to cause death but rather, carefully avoided causing 
death. But on the other hand, if the circumstances show 
that prolonged thrashing has been deliberately 
administered with the knowledge of the assailants that 
such a thrashing must in the ordinary course of nature 
result in diath, the astailants arc guilty of murder. 
They may avoid striking vital part deliberately so 
a.s to put themselves in a position if the assault is 
brought home to them, to plead that they never 
intended to do more than administer a thrashing. 
103 Ind. Cas. 842 = 8 A.I.Cr.R. 562 = 28 Cr.L. J. 763 = 
A.I.R. 1927 Lab. 654. 

Sa. 399 and 300 — Administering dhatura poison 

to facilitate robbery— Knowledge presumed. 

Where the accused administered Dhatura poison lo 
five men in order to facilitate the commission of robbery 
and in consequence there of three rnen died. 

Heldt the accused must be presumed to have know- 
ledge that their act was so dangerous that it was likely 
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to cause death and the offence would fall under S. 

AH. 568, pi»a.; A.I.R 1994 Patna 635, Dist. 
All. 143; 3* AJl. 148 and 40 All. 360, Foli. 


300; 

30 


Per Madfjavkar, J.— The qucition of knowledge it 

a qurstioD of fact in ihc circumstances of each case. It 

u impossible for the Courts to lay down a rule of 

Jaw to deprive the jur>% for instance, in each case, of 

their right to pronounce on the question of the presence 

or absence of fatal knowledge or intention. 97 Ind, 

^"1*^54=28 Bom. L.R. 1003 = 37 Cr.LJ. 1I34=A.1.R. 
1936 Bom. 518. 


Ss. 399 and 300 — Knowledge that act U likely 
to cause death. 

Knowledge that the act is likely to cause death is 
msut^icnt for conviction under Clause 4 of S. 300 but 
11 sulScimt for conviction under 3nd part of S. 3oa. 2 
Bur. L- J. 99— A I.R. 1924 Rang. 33. 

—— Se. 2^ 3^ — Accused grappled from 

behiod — Striking with pocket knife— No Intentioa 

Bot koowlodge presamed. 

Where the deceased in the course of a ccruin fight 
grappled wilh the accused Irom behind and ihc accused 
thereupon struck him with his pocket knife without 
auy deliberate aime 


Held: that the accused did not intend to cause death 
or to inflict such injury as was likely to cause death 
but as he must have known that a blow with a weapon 
of that kind was likely to cause death, the offimee com- 
muted was one under Cl. (2) of. S. 304. 99 Ind. Cas 
119 = 8 L. L. J 51=37 P.L R 6=38 Cr. L .J. 87. 


Ss. 299 and 300 — Quarrel over a pumpkin — 
Provoked by abase — Striking with a lunap of 
limestone weighing 3 ibg.— No Intention— Know- 
ledge presnmed. 

There was no enmity between accused and deceased. 
The accused 3 wife and the 'leccased who were the wives 
ol two brothers were quarrelling about sharing a 
pi.nnpkin. The accused toming along broke the pumpkin 
into two ai^ain^t the wishes of the deceased wherefore 
she abtiscd him. He tl»f*reijj>ori struck her with a lump 
hiiicstoiie weighing pounds. This resulted in the 
i-jury. 

Held: Accused acted from impulse of moment and 
had no intention either to kill her or to fracture her 
^kull; but that as the lump of limestone weighed 3 
P'>unds it must be taken ib.it he knew that 
ih'-re was a probability of Ijtal injury being 
irifJictrd. Oi Ind. Cai. 330=5 L.R.A.Cr. 175=25 
Cr. L. J. 8oo = A.I.R. 1925 All. 4. 


Ss. 299 and 300 — 12. Knowledge. 408 

“*gligent act— If not, Culpabl* homicide, thouh 
no intend on or knowledge present, ^ 

Accused who professed to be able by tattooins to 
r^dcr perioDs tattooed by him immune from the 
effect of snake-bite, tattooed a number of villager* 
and then allowed a poisonou* snake, which he was 
himself handling, to bite one of them. The man who 
was bitten died at once* 


Held, that the burden of proving that (he accused 
wa* justified in believing, and did really believe, that 
tU5 tattooing gave immunity was on him. If the 
accused proved that he honestly believed himself to 
be able to produce immunity, he would be guilty 
merely of a rash and xirgligent act not amounting 
to culpable homicide. But otherwise he would be 
guilty of culpable homicide not amounting to 
murder because he caused death by an act done 
with the knowledge ihas it was likely to cause death 
but had neither the intention nor the knowledge 
nece^ury to make his offence murder. 64 Ind. 
Cas. 843 = 11 L.B.R. 56=A.I.R. 1921 L-B. 26. 


— — Ss- 299. Exp. (i) and 300 (a) — Knowledge or 
Intention — lojory accelerating death — Knowledge 
of disorder— Offence. 

Expl. (1) lo S. 299, I. P, C., assumes that the 
bodily injury was inflicted with the intention of 
causirg death or the knowledge that it would be 
likely to cause death. It was intended to repeat the 
English rule that an injury which acclerates the 
death of a dying man is deemed to be the cause of 
it. Where death has been caused it is no defence 
that the deceased was sufRring from a complaint 
which would have caused his death in any event. 
S. 300 (2) of the Code makes it clear that offender 
is not responsible for death in such a case unless he * 
knew that the condition of the deceased was such 
that bb act was likely to cause death. ii S.L.R, 

81= 19 C.L.J. 322-44 Ind. Cas. 338 (F.B.). 

— -S*. 299 and 304 — Knowledge or intention. 

A person striking another on a vital part with a 
cutting instrument should be presumed lo have inten- 
tion of canting bodily injury amounting to death but 
the striker need not be found guilty of murder because 
his act may fall under one of the exception* to 
S. 300, I. P. C. The parts of Ss. 299, 300 and 304 
dealing with knowledge do not apply where bodily 
injury has resulted in death. The question of what 
knowledge must be attributed to the accused comes 
in only as a means of arriving at hb intention and 
not for deciding whether a case fall* within last part 

S. 3«4. 7 Bur. L T. 290=15 Cr.L.J. 513=24 
Ind. Cas. 601. 


Ss. 299 and 300— Knowledge — No* presozned 

— Viciim already suffering — Injary accelerating 
death —Knowledge cannot be presamed. 

If a person suffering from an injury which 

would render injuries, which would not have a fatal 
effect to an ordinary man, fatal to that person, it 
doc* not ncceisarily follow that the person inflicting 
the fatal injuries knew it to be likely that deatli would 
»>e caus'-d thereby. 66 Ind. Ca*. 1000 = 34 C. L. !. 
5I5 = A.I.R. 1931 Cal. 64. 

So. 299 and 30o--AMowliig snake to bite to 

prove efficacy of tattoo— Belief in efficacy 

Onus on arcased— If proved guilty of rash and 


— — $8. a99» 300 and 301 — Knowledge or Intention 
—Death of the deceased not intended. 

The death of the person killed need not be 
intended to constitute the killing a murder. (1912) 
M.VV.N. 136=11 M.L.T. 127=13 Cr.L.J. 145—22 
M.L. J. 333 = *3 lod. Ca*. 833, 

— — ■ Sa. 299 and 300— Knowledge or intention. 

Where the accused suspecting hi* wife of iofidelity 
•tabbed her four times and when *he ran and sought 
the protection of her aunt who begged him not lo 
stab bis wife, plunged the knife into the aunt'* back 
which killed her. Held, fex Abdpr Rahim and 
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Snndara Aiyyar, JJ.*~thal the ofTence amouated only 
to culpable homicide not amounting to murder as he 
had no intention ofkilliag the deceased or cauring a 
vital injury though the wound was sufficient to cause 
death in the ordinary course of nature. Per Spencer, 
J. That rhe accused is goUty of murder as the accused 
must have intended or known to be likely to have 
caused bodily injury sufficient to cause death in the 
course of nature. (1912) M.W.N. 193 = 13 Cr.L. J. 
129=13 Ind. Cas. 817. 

- S> 300 — Knowledge or Intention — Teat to 
find ont — Esaentiale. 

In order to be guilty of the offence of murder it 
if sufficient if the accused commits an act which 
even if not committed with intention of causing death 
or bodily injury likely to the knowledge of the 
accused or in the ordinary course sufficient to cause 
death was so imminently dangerous that it must in 
all probability cause death. .32 P.L.R. 1911 
Cr.L.J. 125=9 Ind. Cas. 731, 

S. 300 — Knowledge or Intention. 

Where Dhathara poison is administered by the 
accused so as to cau»e death he must be held guilty 
for an offence under 5 . 302* I. P. C., because though 
there was no intention to cause death he must have 
known that it was likely to cause death. 3 1 All. 
148=6 A. L.J. 129=9 Cr.L.J. 383=1 Ind. Cai. 765. 


13. Motive, 

— Ss. 299, 300 30* — Motive — Need for proof. 

In a murder case it is not obligatory for the 
prosecution to prove adequate motive for the crime. 
A.i.R. 1942 Gal. 36=74 C.L. J. 208=43 Cr.L.J. 277 
= 197 Ind. Gas. 815. 

— Ss. 299 and goo^Materiality of motive. 

In a case where there is direct evidence of the act 
of the accused, the question of motive is not material 
if the acts themselves are sufficient to disclose the 
intention of the actor. A.I.R. 1939 Pat. 443=18 Pat. 
101=20 P.L.T. 802 = 5 B,R. 955=40 Cr.L.J. 786= 
183 Ind. Cas. 499. 


crime, the proper course to adopt is to examine the 
evidence as to the commission of the crime. The 
motive may never be discovered and the suggestion of 
a motive, possibly wrong motive, may well lead the 
Court astray. A.I.R. 1931 Oudh 119=8 O.W.N. 
107=32 Cr.L.J. 697=6 Luck. 475 “* 3 * Ind. Cas. 
439 * 

Ss. 299, 300 and 302 — Motive — Proof of motive 

— Immaterial. 

Where no sufficient motive for the assault on the 
deceased is shown the mere fact that the prosecution 
does not establish any additional motive for the 
assault cannot be taken as a fatal defect in the 
prosecution case. The accused may be the only 
surviving person knowing the cause of enmity with 
the deceased and the failure of the prosecution to 
elicit it is not a sufficient reason to disbelieve the 
eye-witnesses. 126 Ind. Cas. 572 = A.I.R. 1930 Lab. 
490 - 

Ss. 299, 300 aod 302 — Absence of — Poweafnl 

influence or homicidal tendency — Not Inferred. 

The circumstances of an act of murder being 
apparently motiveless is not a ground from which the 
existence of a powerful and irresistible influence or 
homicidal tendency can be safely inferred. 112 Ind. 
Cas. 222 = 29 Cr.L .J. 1006. 

— Ss. 299, 300 and 30a — Failure to prove motive 
— Immaterial — But relevant to prove intention. 

Per Gaming, J.— When in a case of murder facts 
are clear, it is immaterial that no motive has been 
proved. The motive which induces a man to do any 
particular act is known to him and to him alone. At 
the highest the prosecution can only suggest what is 
or may be the motive for any particular act. It may 
be known only to the accused or possibly to the 
deceased and it is quite impossible to prove. 

Per Mukerji, J.— Motive though not a eine qua non 
for briaging the offence of murder home to the accused 
IS relevant and important on the question of inten- 
tion. log Ind. Cas. 482 = 47 C.L.J. 240=32 C W.N 

345 = 29 Cr.L.J. 546=10 A. I.Cr.R. 259 = A.I.r! 1928 
Cal. 430. ^ 


— Ss. 299, 300 and 302. 

In a murder cate it is not necessary for the prose- 
cution to prove motive of the accused. 1937 
M.W.N. 993. 


■ ■ Ss. 299, 300 and 3O2. 

Case of murder depending entirely on circumstan- 
tial evidence — Motive should be found out; 

Held, on facts that where the case entirely depended 
on circumstantial evidence, the failure of the Judge 
to give a definite finding on the point of the motive 
can be explained only on the ground that he had 
failed to discover, from the evidence on record, any 
motive whatsoever, on the part of the accused to 
have committed the alleged diabolical murder. A.I.R. 
1936 Nag. 88=37 Cr.L.J. 821 = 163 Ind. Cas. 319. 


— — Ss. 299 , 300 and 302 — Motive— Duty of Court. 

In criminal cases it is not proper to consider first 
whether the evidence establiihei a motive for the 


■ — Ss. 299 and 300— Motive irrelevant. 

Adequacy or inadequacy of motive is irrelevant 
when the offence alleged is murder. 100 Ind Can 
226=7 A.I.Cr.R. 371 = 28 Cr.L.J. 

Lah. 729. 


— — Ss. 299 and 300— Motive — By itself insuffi- 
cient to convict. 

In this country and among Jats, murders arc actu- 
ally commiiu-d from motives of pride to avenire wHai 
appear to be comparatively harmless insult^ but 

where the eviilence of the alleged eye- witnesses cannot 

be relied on. the presence of motive only will not be 
sufficient for a convmdon under S. 300. 92 Ind. Cas. 
417-7 L.L.J. 442-26 P.L.R. 791=27 Cr.L.J. 241. 


Ss. 299 and 

prove — Failure 
positivo evidence. 


300— Motive-Unnecessary to 

to prove cannot outweigh 

4 
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that the crime was committed. Wljen however the 
proiecution put forward a substantive case as to tiic 
motive for the c:ime, the evidence regarditig the 
motive has got to be considered in order to judge of 
the probabilities. Failure to prove motive however 
cannot outweigh the positive c\'idcncc to the crime. 
86 Ind. Cat. 453 = 41 C.L.J. 35=26 Cr.L.J, 805 = 
A.I.R. 1925 Cal. 525. 

Sa. 299 “od 300 — Deceased failed to negotiate 

divorce proceedings — Gave evidence against 

accused^ Motive sufficient. 

Where the accused had engaged the deceased to 
carry on negotiations for the divorce of a woman 
whom accused had abducted, fiom her husband but 
the deceased bad failed to settle the matter to the 
satisfaction of ihc accused, and the deceased gave 
evidence against accused in an enquiry under S. 202, 
Criminal Procedure Code. Held, there was suffi- 
cient motive for the crime. Oi lud, Ciis. 64=25 
Cr.L.J. 576=A.I.R. 1923 Lah. 6ig. 


— Ss. 300 and -302— Proof of motive— Co- accused. 

Though the motive for murder for oiie of the 
co^accuicd is proved satisfactorily while for others 
there is no satisfactory evidence, the High Court can 
uphold conviction without assigning motive. 17 
Cr.L.J. 386 = 35 Ind. Cas. 818 tCaJ.) 


14. Marder and culpable homicide. 

(a) Distinction between 

(b) Culpable homicide, when amounts to 

murder 

^c) Culpable homicide, when does not 
amouoc to murder. 


14 (a). Matdcr and culpable homicide— Distinc- 
tion between. 

Sb. 299, 300 and 304— Murder and cnlpable 

homicide noc amounting to murder, distinction- 
injury to vital part not necessary for murder — 
Death need not be an 'almost certain result* to 
maUe injury one ‘suificient in ordinary coarse of 
nature 10 cause deatb'—Person mercilessly beaten 
to death — OfTeoce is murder. 

In order to constitute murder under S. 300 it is not 
necessary tl»at the injury inflicted must l>c one ©f 
which death will be an “almost certain result.*’ Where 
a person kn'jwingly causes inJurit'S which are more likely 
than not in the ordinary way to cause death, his offenee 
fallfc under <1. 2 or cl. 3 of S. 300 and amounts to 
murd'-r. Tlic inlliction of injury on a vital part of the 
body is not essential to make the oiTence a murder. 

Where a person is mercilessly beaten %%ith heavy 
sticks and dies as a result ol the injuries rccci\cd, the 
offence is one ol murder, 

(Per Pollock. J.) — Clause (3) of S. 299, Penal Code 
and Cl. (4) of b. 300 and second part of S. 304, arc inlcn- 
ded to apply, piimani) at least, to cases in which there 
was no ini*-iiiMin to rauie death or bodily injury .such as 
reckless driving or shooiinp, and Cl. (2) ol S. it 
intenried to .ipply, primarily at least, to cases in which 
the cosed knew that the p.sriicular person was likely 
Iroin srinie peniliarity ol constitution or other special 
ausc, to die of an Injury that would not ordinarily 


cause death. Where there was an intention to cause 
bodily injury and death has ensued, the question wUl 
ordinarily be whether the injury which the accused 
intended to inflict was sufficient in the ordinary course 
of nature to cause death or was merely likely to cause 
death, and that will depend mainly on the weapon 
used, the force with which it was used, the number of 
blows struck, and ihe part of the body injured. 
A.I.R. 1946 Nag. 120=1. L.R. (1945) Nag. 93 I-m 212 
Ind. Cas. 389. 


Ss. 299 aad 300 — Culpable homldde 

murder — Scheme of Code stated. 

The scheme of the Code is first to define culpable 
homicide in S. 299, (ben to lay down in S. 300 that 
one of tbe three definitions of culpable homicide given 
in S. 299 [^99 (a)J and other fresh definitions ef culpa- 
ble homicide amount to murder if the exceptions 
given do not apply, then to give the punishment for 
murder [S. 302] and finally to give the punishment for 
the residuary cases of culpable homicide not amounting 
to murder, irrespective of whether they do not to 
amount by reason of the exceptions of S. 300 applying 
or whether they are offences of culpable homicide pure 
and simple which do not so amount because they are 
not hit by S. 300. Cates where death is intended can 
only be merely culpable homicide by reason of the 
exceptions to S. 300 applying. (Jn (his one instance 
S. 304 (1) refer* back to S. 300.). Tbcy are mentioned 
in (he first part of S. 307 pari passu with cases falling 
under S. 299 (b), merely because the same maximum 
punishment was thought suitable in both cases. A.I.R. 
1940 Rang. 259= 1940 Rang. L.R. 441=42 Cr.L.J. 
124=191 Ind. Cas. 306 (F.B.). 


Sa. 399 2Dd 300 — Murder or culpable homicide 
—Test. 

According to the scheme of the I.P.C. ‘murder* is 
merely a particular form of culpable homicide, and one 
hat to look first to sec in every murder case whether 
there was culpable homicide at all. If culpable homi- 
cide is preicnc then the next tiling to consider il 
whether it is of that type which under S. 300, I.P.C, 
i» dcsiguaied ‘murder’ or whether it falls within that 
residue of cases which arc covered by S. 304 and are 
designated ‘culpable homicide not amounting to murder.’ 
AJhK. 1940 All. 486'= 1940 A.L.J. 563—42 Gr.L.J. 
rjS^TX.R. (1940J All. 647 = 1940 A.W^R. 488*»I9 i 
I nd. Cai. 328. 


— -“.Ss. 299 and 300— Act done with knowl^dgo 
of consequcncca ia not murder— Act, when 
becomes murder. 

U is iiut murder merely to cause death by doing an 
act with the knowledge that it is so imminently danger- 
ous that it must in all probability causu death. In 
order that an act done with such knowledge should 
cun.stt(ute murder it i* necessary that it should be 
committed without any cxccuac for incurring the 
of causing the death or bodily injury.’ An act done 
witti the knowledge of its consequences is not prlsna 
farie murder. It becomes murder only if it can be 
positively affirmed that them was no excuse. The 
requirrmcati of the section are not saiiiAed by the act 
of homicide bring one of extreme reckleMncii. It 
must ill addition be wholly inexcusable. A.I.R. 194° 
All. 486 = 1940 A.L J. 563*==42 Cr.L.J. i46 = I.L.R. 
(i()4f>) All. 647=1940 A. W. R. 488=191 Ind, Cas« 
328. 



4ij f£^iAL £iOD£ (x8do} — Sfl. 399 

— — S«, 2^ and 300 — Gulpabla homicide under 
S. S99 wlUk intention of causing bodily injury 
likely 10 cause death, can exist independently of 
S. 300. 

Per Full Bench (Mackney, J. in order of 
reference contra.) — Before deciding that a case oi 
culpable homicide amounts to a piima facie case of 
murder, there must be proof of lutentiou sufficient to 
bring it under 300. Culpable homicide under 
S. 299 with the intention of causing such bodily injniy 
ai is likely to cause death can exist consistently with 
the other sections of the Code dealing with the causing 
of death and bodily injury, even m the case where 
none of the execepiions set out in 5. 300 apply. 
A.l.R. 1940 Rang. 259=1940 Rang. L.K. 441=42 
Cr. L>J* 124=191 Ind. Cas. 306 U'.B.) 

Ss- K'ig, 300, 304 — Essentials of culpable 

homicide and murder— Degrees of Culpable homi- 
cide. 

Section 304 divides the offence of culpable homicide 
into two degrees of guilt, the graver of which depends 
on the intention proved or to be inferred from all the 
circumstances and the less serious of which does not 
depend on intention at all. But though the absence or 
presence of intention is the criterion to be adopted in 
deciding on which side of the line an offence under 
S. 304 falls, that is, whether on the graver or on the 
less serious side, there arc cases m which there is an 
intention which makes the offence, the graver offence 
of culpable homicide but which would yet fall short 
of the intention requisite to satisfy b. 300. Where no 
higher intention be imputed than to inflict an in- 
jury which is in fact likely to cause death, there is 
graver degree of guilt in culpable homicide, but there 
are no elements which bring the case under S. 300. 
Section 300 would only apply if it were possible to go 
a step further and say that the off'endcr intended the 
ihjury to be sufficient in the ordinary course of nature 
to cause death, or knew that in the special circum- 
stances of the case, not death onercly, but the death 
of the particular person to whom the barm was caused 
likely. If he knew that, be had knowledge from which 
the intention to cause that person’s death could ^ 
ferred, confusion is reached if S. 300 is looked to when 
deciding under which part of b. 304 the offence of 
culpable homicide falls. The section to be regarded m 
ihil conocction is S. 299 which alone deiioci the ^ sepa- 
rate offence of culpable homicide not amounting to 
murder. A.l.R. 1940 Rang. 259=1940 Rang. L.R. 
441:242 Cr. L.J. 124=191 Ind. Uas. 306. (F.BJ. 

^S«. 099 and ^00— Question of morder, when 

arises. 

The basis of murder under S. 300 is culpable homi- 
cide asdehned in S. 299. /herefore, it is necessary in 
every case in which one person by his act has caused 
the dcaih of another to enquire whether culpable 
homicide hat or has not been committed by the accugedi 
for unless it has been, no question of murder can arise. 
A.l.R. 1939 Rang. 225=40 Cr.L.J. 725 = 183 Ind. Gas. 

145- 

““ “-Sb. 299 and 30o^Crllerion, 

Per Davis, J.C. — Generally speaking, the proposition 
that murder is killing with the intention of killing or 
inflicting a fatal injury will cover broadly els. i, 2 and 
3 of S. 300. Cases under cl. 4 of S. 300, I.P.G., are 

so rare that Judges can in each case well refer to the 
Words of that clause and Ulus, (d) as a sufficient guide. 


Murder and culpable bomici^ii* 4^4 

While deciding whether a particular offence is culpable 
homicide amountmg to murder or not amounting to 
murder. Sessions Judges should not allow themselves 
to be confused by over- much analysis, but to turn to 
the words of ibc law themselves. They should look at 
B. 300. If the killing comes within any one of the four 
clauses, it is, exceptions apart, murder. It on referring 
to S. 300, the Judge is oi the opinion that the killing 
does not come witiiin one oi the four clauses he can 
then refer to B. 299. If the killing comes within tjic 
second part of S. 299, that which relates to the inten- 
tion of causing a bodily injury likely to cause death, 
it comes under B. 304, Pan I, aud if there is no inten- 
tion but only knowledge, that is 10 say, if there is no 
intention to cause death or a bodily injury likely to 
cause death, but only knowledge that death is likely to 
be caused, the offence is under B. 3®4> P^^ 2* Cases 
under the excepuons to S. 300 will tall under S. 304, 
Part I. 

In murder cases, as in other cases, a man’s inten- 
tions arc to be judged by his acts tn relation to the 
surrounding circumstances, but the provisions of the 
law of culpable homicide in India are merciful. The 
burden of proof in these cases, as in other cases, lie® 
on the prosecution, and the distinction between 
“knowledge” and ‘Tnicniion’* made in B. 299 and 
again in B. 304, in Parts I and II, allows the Judge, 
wucn he thinks the prosecution have proved not 
uitcnliou but only knowledge to convict of the lesser 
offence. The intention ol the accused should be judged 
at the time of striking the blow, which is the material 
time, but not at the time they left the house, which is 
not the material time. 

Per Lofao, J. — If Judges would lay more emphasis on 
the wording oi the sections themselves and less on judi- 
cial pronouncements, which are almost invariably 
coloured by the lads of the particular case, there 
would be no room for confusion. If death is caused 
by an act done with the intention of causing death or 
done with the intention ol causmg a fatal injury, the 
offence is murder and is covered by cl. i or cl. (3) of 
S. 300. Clause (.2) ol S. 300, 11 clearly intended to cover 
what may conveniently tc classified as “spleen cases” 
such as arc referred to lu lllus. ^b) to S. 300. A case 
under cl. (4) ofS* 300 is very unusual aud lllus. (d), 
is a Sufficient indication to what class ol cases it is 
intended to apply. Qi'dinarily, therefore, the exceptions 
to S. 300 apart, the test to be applied in any particular 
case oi culpable homicide is whether the intention 
specibed m cl. (1) or cl. (3) of S. 300, is established on 
the evidence and circumstances. 11 it is, the offence is 
murder, U it is not, the offence is culpable homicide. 
If the offence is culpable homicide and the offender's 
intention was to cause such bodily injury as is likely 
to cause death (secondly of deffniiion in B. 299,) the 
offence is punishable under Part I of S. 304. Jf the 
offender had not such intention but bad knowledge 
that bis act was likely to cause death, (thirdly of 
dctmition in S, 299), 'he offence is punishable under 
Part 11 of S. 304. 

Held, on facts that the offence was clearly one of 
culpable homicide amounting to murder and fell under 

S. 300 “Thirdly’*. A.l.R. 1939 Sind 57=32 S.L.R. 
18 = 40 Cr. L.J. 375 ( 2 )=i 8 o Ind. Gas. 418. 

Ss. 299 and 3<x>— Criteria. 

Cases of homicide cannot be decided by adherence 
to mechanical rules; the decision in each case 
must depend upon the knowledge and intention with 
which the injuries were iuliicted, aud the knowledge 
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and the intention of the culprit must be judg^ with 
rcfcrMce to the particular circumstances oi each case, 
and in arriving at a decision on this crucial point 
reported cases can be of very litic assistance. To establish 
the offence of murder, it is not sufficient that the 
injury inflicted was in fact sufficient in the ordinary 
course of nature to cause death: it must further be 
proved that the assailant intended to cause an injury 
of this kind. A.I.R. 1938 Rang 156=39 Cr. L.J. 561 
= 175 Ind. Cas. 345. 

Sa. ag9 and 300 — Diatinction — Effect of 

drunkennesa* 

To constitute the offence of murder, there must be 
the intention to kill or to iniiict such bodily injury as is 
known to be sufficient in the ordinary course of nature 
to cause death. It is sufficient to constitute the offence 
of culpable homicide if the offender causes death by 
doing an act with the knowledge that he is likely by 
such act to cause death. Section 86, I. P.C does not 
say that the offender shall be liable to be dealt with as 
if he had the pme intent as he would have had if he 
bad not been intoxicated, but only as if be had the same 
knowledge. Inio.xicatiou should be taken «nlo consi- 
deration in cases where intention on the part of the 
accui>ed is necessary to constitute the offence charged 
and the intention which would be ascribed to a sober 
man in connection with that act must not necessarily 
be ascribed to an int ^ica(ed man who docs the same 
act. If the arcus, wav so drunk as to be unable to 
fuim the intent to kill tJic offence would be one of 
man-slaughter only, i. c., culpable homicide only. A.I.R. 
1938 Rang. 2I9«39 Cr.L.J. 689=176 Ind. Cas. 103. 

Ss. 299 aod 300 — Accused killing while drunk 

— Offence. 

Although in appropriate cases drinking may negative 
intention, it docs not negative knowledge and S. 299, 
I.P.C. speaks of lulcmion, or knowledge in the alterna- 
tive. Therefore, where a person who is drunk kills 
another he is still guilty of murder. 1937 M.W.N. 

*329. 

Ss. 299 and 300— Culpable homicide, when 

committed. 

In order that a person should be guilty of culpable 
homicide it is indispensable that the dcaiii of deceased 
should be connected with tiie act of violence or other 
primary cause, not merely by a chain of causes and 
cll'rci,but by such direct inriucncc as is calculated to 
produce the cficct without the interventiou of any 
comidcra)>Ic change of circumstances. A.I.R. 1935 
Kanij. 418 =37 k^r.L.J. 205 = 159 Ind. Cas. 1032. 

— Ss. 299 and 300— Criteria. 

lu every case where the death rcsultv in consequence 

blows given on the head with a blunt weapon such 
.i» :i stick, the intcluioii of the a»sailani muht be ju<Jged 
by ih- eircumstancei; under which die blows were 
tlrjivcred, the weapon used, the force ^vi^h which the 
blows were inflicted, and the extent of ihe injuries 

caused. A.I.R. 1034 *^3ing. Cr.L. J. iii2=z 

150 Ind Cas. 599. 

Sh. 299 and 300— Diatinction. 

I he provisions relating to murder and culpable 
homicide are prob.iblv die most complicated in the 
I .P.(^ and ate so te« bnii al as (Veriuently to le.nd to 
confusion. IS’ui onK doe» the Coih- draw a distinction 


between intention and knowledge but fine distinctions 
are drawn between the degrees of intention to inflict 
bodily injury A.I.R. 1934 Sind 145=28 S.L.R. 953 
= 36 Cr. L. J. 22= 152 Ind. Cat. 271. 

Ss. ago, 300, 301 and 304— Dlstlnctloii. 

Roughly, the distinction berween S. 302 and S. 304 
is this. Where the mtention to kill b present, the act 
amounts 10 murder; where such an intention b absent 
the act amounts to culpable homicide not amounting to 
murder. To determine what the mtention of^the 
offender is, each case must be decided on its own 
merits. No hard and fast rule can be laid down. 
A.I.R. 1933 Rang. 338=35 Cr. L.J. 43=*46 Ind. Cas! 
3t5. 

““Ss. 299 *od — lojariefl in- 

flicted on old man with intention of ennsing 
death — Knowledge of sufficiency of injury to 
caugc death — Offence. 

\Vhetlier an offence b culpable homicide or murder 
depends upon the degree of risk to human lilc. If 
death is likely result it u culpable homicide. If it b 
the most probable result, it is murder. 

Injuries were inflicied on an old man of 50 years of 
age aud it appeared that tne act was done vrith the 
intention of causing such bodily injury as the offender 
knew to be likely to cause bis death or that ihe act was 
done with the intention of causing bodily injury suffi- 
cient in the ordinary course of nature to cause death. 

Held, that the offence was of murder falling with* 
in els. (2) and (3) of S. 300 and punbhable under 
S. 302. 

Murder and culpable homicide dbtinguished. A.I.R. 
1932 Oudh 186 = 9 O.W.N. 285=33 Cr.L.J. 561 = 7 
Luck. 634=130 Ind. Cas. 123. 

~~~Ss- 299 ttud 300— Culpable homicide or mur- 
der — Distinction becweeu. 

The elements which constitute the offence of cul- 
pable homicide are expressed and explained in terou 
of four explanations enacted in S. 300. If an act which 
an accused person is said to have committed does not 
fall within any of those explanations, and does not 
iaii within any of the exccptioni, the act is murder, 
but if it does fall under one or other of those expla- 
natiorii and also falls wiihin any of the exceptions 
enacted in S. 300, the act is one of culpable homicide 
not amounting to murder. loG iod. Cas. 213=3 Luck. 
244=1 L.C. 579 = 28 Cr-L-J. 1029 = 9 A.I.Cr.R. 217= 
A.I.R. 1928 Oudh 15. 

Sb. 299 and 300 — Culpable homicide or mur- 
der — Esseocial requsices of. 

Where there was a struggle between two girls for the 
possev&ion of some gram, and one of them hit the 
other with a vtick, whereupon the uncle of the latter 
came running with a latlii in his hand struck the other 
girl on her head, and after she had fallen down, alio 
struck her on the thigh; 

Held, that the accused can be convicted only of 
cultiable homicide not amounting to murder and not 
of murder. 

Per Kulwant Sahay, J. — The essence of crime of 
murder under Cl. (2), S. 300, I.P.C., is that there 
must be the intention of causing such bodily injury 
as the offender knows is likely to cause death, ana in 
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order to convict a perron of the offence of murder 
under Cl. (2) of the lectton^ it has to be found that 
be bad the mtention of causing the injury, and also 
^at he had the knowledge that such injury which he 
intended to inflict was likely to cause death. 

A blow on the head with a lathi is certainly likely to 
cause death and the person who inflicts lathi blow on 
the bead of the another person must be prcjumcd to 
have the intention of causing such bodily injury as is 
likely to cause death. But it does not necessarily 
follow that a lathi blow on the head is always suffi> 
cient in the ordinary couise of nature to cause 
death. 


If a person causes death by doing an act with the 
intention of causing such bodily injury as is likely to 
cahse death, his offence comes tmder S. 299, and it is 
only if the intention was to cause bodily injury, which 
injury was sufficient in the ordinary course of nature to 
cause death, that the offence would come under 
S. 300, Cl. (3). 

The difference between culpable homicide and 
murder is merely a question of different degrees of 
probability that death would ensue. 106 Ind Cas 
433“=7 Pal. 638=29 Cr. LJ. 17 = 9 A.I.Cr.R. 330=0 
P.L.T. 386=A.I.R. 1928 Pat. 169. 


Sb. 299 and 300 — Culpable homicide or mar* 

»«» — Point for consideration. 

Culpable homicide is not murder unless the act by 
which the death is caused is done with the intention 
stated, in one or more of the four clauses to be inter* 
preted in the light of the four illustrations appended 
to 11 one for each cause. If the question is whether the 
injuries caused in a case were sufficient in the or- 
dinary course of nature to cause death, the Courts 
have to take into cemideration the nature of the 
w-apon used and the injuries caused. If it was so 
light that even if used with sufficient violence, no 
lethal blow could be inflicted with it, it would follow 
that it was used to give a thrashing and not to inflict 
fatal or da* grrous injuries. Where the number of 
blows given were not less than 50, but no blow was 
inflicted on any vital part with sufficient, violence 
to cause serious damage such as fracture of the 
skull. 

Held, it cannot be said that the injuries which the 
appellant intended to inflict were sufficient in the 
ordinary couise of nature to cause death. All that can 
be inferred frrm his act of prolonged heating is that 
he knew that the injuries that he was inflicting might 
cause death. 7S Ind.Cas. 689=25 Cr.Lj. i=A.I.R. 
1923 Lab. 317. 

Sfl. 299, 300 and 304— Murder of culpable 

homicide — iDtention to cause injury^ Bofficienc io 
ordinary coarse of nature to caose death — Inten- 
tion to cautte injury likely to cause death — 
Distinction. 


murder unless one of the exceptions applies; if there 
was probability in a less degree, of death ensuing from 
the act commuted, the finding should be that the ac- 
cused intended to cause injury likely to cause death 
and the conviction should be ofculp^ble homicide not 
amounting to murder. 5 L.B.R. 80= to Cr.L. J. 359 = 
3 Ind. Cu 710. 

S. 300 — Murder or culpable homicide. 

An act amounts to culpable homicide if the provoca- 
tion be grave and sudden. It is murder when the cle- 
ment of suddenness is wanting in the provocation. 18 
A.L.J. 851=21 Cr.L.J, 607=57 Cas. 175. 

Sa. 302 and 300, Excep, x— -OfTence. 

The act of the accused being covered by the first 
exception to S. 300, I.P.C., the offence was converted 
to one under S. 304, I.P.C. 14 Cr.L.J. 208—3 P.B. 
1913 Cr. = 209 P.L.R. 1913—19 Ind.Cas. 208. 


14 (b). Murder and culpable homicide — 
Culpable homicide, when amounts to murder. 

Ss. 300* 302 and 304 — Attack on deceased 

planned and carried out deliberately. 

Where as a result of a previous enmity between the 
accused and the deceased the former deliberately 
armed themselves with lathis and arranged to waylay 
the deceased and did actually waylay him and beat him 
severely with the lathis all over the body including 
the bead and the deceased died within a few hours 
thereafter; 

Held, in the circumstances, the only inference to be 
drawn was that the accused intended to cause such 
injuries as they knew were likely lo'causc death and 
that hence the case was covered by S. 300 (2), Penal 
Code and they should be convicted under S. 302. S. 304 
could have no application 10 such a case. 1950 A.L.J. 75. 

Ss. 300 and 302 — Sudden exchange of abose 

^Rice-pounder — bkull fractured with rice-pouo- 
der — Offence. 

There was no hght between the accused and the 
deceased. 'Ihcre was only an exchange of abuse and 
accused picked up a rice-pounder and hit the deceas- 
ed wiih such force as to cause an exstensive fracture 
of tlic skull. 

Held, that even if there was no intention to kill, 
there could be no doubt that he intended to inflict 
the injury which be aclually inflicted; and he must 
have known that such an injury is sufficient in the 
ordinary course of nature to cause death. A.I.R. 1044 
Mad. 251=57 L.W. 1 1 =(1944) 1 M.L.j. 14=1944 

M.W.N. 130=45 Cr.L.J. 733 = I-L.R. {1944) Mad. 818 
= 214 Ind. Cat. 123. 


The distinction between the intention to cause injury 
sufficient in the ordinary course of nature to cause 
death, and th»- intention to cause injury likely to 
cause death, depends upon the degree of probability 
of death resultirg (rom the Act commiiied. Apart 
from case* falling wuhin the second clause ofS. 300 of 
the Penal Code, if from the intentional act of injury 
comrniitcd, the probability of death is high, the find- 
ing should be that the accused intended to cause death 
or injury sufficient in the ordinary course of nature to 
cause death and the conviction should Ijo of 

; 2 —F. y. D.-U. 


— ^S. 300 and 302-~Death caused by blood 

pOlBODiog, 

The d« ceased man in spite of his physique wliich 
was exceptionally robust, died as a direct result of the 
injuries inflicted upon him by the accused who intend- 
ed his death. The result was not as immediate as he 
intended and not^ perhaps quite in the manner that he 
intended. But in the processes of nature, in spiie of 
medical attention one of the well-known peril* from a 
wound supervened, namely Mood poisoning, and the 
deceased died; 
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Held, that in order to decide whether the offence ii 
murder or a ^►ser one, the test is whether the cause of 
deatti it to be directly associated with the act and in 
this case the chain of causation was direct in view of 
the injuries iuflic'cd, even had the intention to cause 
death not been clear. The accused roust be prcsumetl to 
have known that the injuries were such as were likely 
to cause death. The acrused should, therefore, be 
convicted of murder. A.I.R. 194+ Mad, i 57=*943 
M.W.N. 797=ft943) 2 M. L.J. 66o = I.L.R. Ci 944 ) 
Mad. 437^45 Cr. L.J. 513=212 lod. Cat. 12. 


is sufficient in the ordinary course of nature to cause 
d^’ath. Where the blow given to the deceased was so 
heavy as to cause such a severe injury resulting in 
extensive fracture of the tkuU and death, the accused 
must be presumed to have intended the probable conse« 
quence of such a blow. The injury so caused being 
sufficient in the ordinary course of nature to cause 
death the accused commits the offence of murder and 
should be convicted accordingly. A.I.R. 1942 Mad. 
227 = (i94t) 2 M. L. J. 9 <J 9 = 194 * M.W.N. 1025-43 
Cr. L.J. 521=199 Ind. Cas. 133. 


Se. 300 and 30a —Two persons attacked a woman 

with the intention of causing death. After the intention 
was apparently carried into effect but in fact was not, 
the body of Uie woman was thrown in a well. The 
injuries on the body of the woman were sufficient to 
cause death. 

Held, that there was at the beginning an intention 
to cause death. Even if at the lime when the woman 
was thro'.vn into the well ibe was alive, and even if 
the accused then thought her dead, he would be guilty 
of murder. A.I.R. = 1943 Mad. 57 i = i 943 M.W.N. 
342 = 56 L.W, 340= (1943) 2 M. L.J. 13 = 44 Cr. L. J. 
790 — 2 oB Ind. Cas. 487. 

— — Ss, 300 aod 302- 

Where the accused attacked an unarmed person and 
caused his death, case is prima facie under S. 3^2, 
I.P.G. and charge should be framed under tliat section. 
AI R. 1943 All. 27t= 1943 A.VV.R. »'7 = t 943 A.LJ. 
207 = 44 Cr. L.J. 624=207 Ind. Cas. 158. 

S 300, — If two persons set upon an unaimed man 
and beat him with sticks so severely that he d«es within 
a few minutes, there is no doubt that the offence is 
one either under the first or second clause of S. 3^* 
'I'he circimstancc that ihc sda was not used from its 
sharp ctlgr does not alter the nature of the offence com- 
mitted. (’43; 45 |*.L.R. 12 c. 

S 300 — Death by merciless beating. 

If a person knowingly causes injuries which are more 
likely to cause death than not in the ordinary way his 
ofFciice f.ills tin<lrr either cl. (2) or cl. (3} of S. 300. 
\Vlien a person dies as a result of what is iisuahy calb'd 
a “merciless beating’’ tiie offence is one of murder. 
A.I.R. 1942 Lab. u35 = 43 Cr. L, J. 812— I-L-R- (1942) 
Lah. 143=202 Ind. G;u. 315. 

~S. 300 — Sudden and smpremeditaCed attack. 

The fact that the accused found the decea.srd in a 
cornjjrornisiug position with his wifi-, is not stifficient to 
lake the offence outside the category of murder where 
Iw; had made a murtlerous attack on him seeing it. It 
only shows tliai the aliair wa.s a sudden and ttnprr- 
me<liiated one, calling for iraiisportaiion for life and 
not death. A.I.R. 1942 l^ah. 37=43 1 *-L R- 6-'2=^43 
Cr.L J. 370 = 1 L H. (1943) Lah. 77=196 Ind. C.is. 

44 *• 

— — -S. 300 --Death not noccMsary consequence of 
blow — I'ersou giving it, when can be guilty of murder 

— Heavy blow on head fracturing skull and pioving 
filial — Offence. 

A person c.in be guilty of murder even though death 
is n'Jl a uccess.iry c<>ti'>e<juenct* of the blow given. A 
p< 'Son r orn'nits tlje offenc e of murder if the act he does 
1^ done with the jn'ention ol causing h'^dily injury ui 
(t persuii and the bodily injury intended to be inflicted 


S- 300 — Acensed striking with heavy atick 

fractaiing temporal bone — Offence. 

Where the accused being in bad temper and irritaed 
by the interference of the deceased, an old womaa of 
55 years, picked up a heavy stick and gave her such a 
blow on the head so as to break her temporal bone 
into several pieces resulting in her instantaneous death; 

Held, that the offence fell within the purview of 
S. 300 {'}) and not S. 304, Second Part. A.I.R. 1942 
Mad. 213=1941 M.W.N. 1028=43 Cr. L.J. 516=199 
Ind. Ca^. 139. 

Ss. 300 and 302,— Where the injury with a 

hatchet was a deliberate blow on the chest, struck 
with violence causing a mortal injury the offence 
committed is murder. A.I.R. 1942 Sind ii=I.L.R. 
(1941) Kar. 525 = 43 Cr. L.J. 308=198 Ind. Cas. no. 

^Ss. 300 and 302. — The accused haWng already 

attacked lour persons, was running in the street armed 
with a knife and the deceased attempted to take it from 
him or to stop him. Thereupon, the accused stabbed 
him in a vital pan of bis body in such a way that he 
died immediauly: 

Held, that only offence which could be committed 
under tlicse circumstances was that of murder undw 
S. 302 and the proper sentence was that of death. 
A.I.R 1941 Mad. 251 = rgjo M W.N. 81 1 = 42 Cr. L.J. 
668= 195 Ind. Cas. 64. 


Ss. 300 and 302 —Victim’s leg severed close 

below koee — Man dying from loss of blood— 
Offcnco committed. 

Everybody knows that if a man’s leg is severed 
below the knee the man must die from loss of blood 
in a very short time, urilcis some skilful person appears, 
who can stop the arl'-rial bleedings, _ It is not 
possible for a jjerson who inflicts an injury like this to 
say that he did not intend to cut Uic arteries^ or to 
cause the m.rn to bleed to d<ath. The case is 
diff- renl from ilie frequent case of stabbing witb a 
knife of dagger. I| a mari armed with a knife or daggw 
stabs another in the arm or in the leg it can general V 
be urged on his behalf that he was not trying to kUl, 
and tliat he was trying to inflict such bodily 
as sufficient in the ordinary course of nature to 
death. ,\n ordinay person is not presumed to kn 
the preciv location of the arteries in the human Jwo. 
If. therefore, a stab with a knife or dagger aimed at 
art armor a leg, severs an artery and the lojurea 

man dies as a result it may be quite 
argue that the off* ncc is not one of culpat^e ho“ 
Cldc .and that the .assailant can only be presumed to 
have intended to cause hurt, or S^^'^ous hurt wm 
daiierrous we.ipon. The c.asc is quite 


a weapon line a sword is used in order to chop off or 
to hack at .iliinb. The person who uses 
aruval chopping at an arm or a leg, and by 
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leveri the ^cries of the arm or the leg, must know 
that he is inflicting an injury which in the ordinary 
course of nature it sufficient to cause death. The 
offence it clearly one of murder. A.I.R. (1940) Mad. 

745'=*940 M.W.N. 479=^940-2 M. L-J. 92 — 52 
L»W. 224=41 Cr. L. J. 900 = 190 Ind. Cat. 360. 


“““Sb. 300 aod 302— Blow with axe in the region 
of abdomen and spine— Offence. 

Heldj on facts that though the blow might have 
been struck In a quarrel, yet the circumtiances were 
such that the accused cuuld not possibly pray in aid 
any of the exceptions to S. 300. The blows were ex- 
tremely vicious and savage ones, and the person who 
struck them must have either intended to cause death 
or cause such bodily injury as woi Id in the ordinary 
course of nature result in death. Even the most 
illiterate and ignorant person would realise that a 
savage blow with an axe in the region of the abdonsen 
and spine was bound to cause death or injury which 
would result in death. The accused, therefore, was 
guilty of the offence of murder. A.I.R. 1940 Pat. 605 = 
41 Cr.L J. 5tt7*=6 B.R. 693=188 Ind, Cas. 429. 


S. 300 —Merciless beating resaltlog In death. 

Nine accused armed with danga and hatchets who 
were lying m wait for the deceased knocked down the 
deccaicd as he passed that way and attacked him while 
lymg prostrate, and began to shower blows but they 
assiduously avoided hitting him on the bead or in the 
region of the chest. As many as 34 wounds, one of 
which w^ a multiple contusion, were inilicied. The 
bones of both legs and arms were broken at several 
places. The victim died shortly afterwards. The 
doctor’s evidence showed that there were only ten per 
cent, chances of saving the life of the deceased had he 
been brought to the hospital within half an hour from 
the receipt of the injuries. 


Held, that all persons who deliberately joined a con- 
certed beating of this character would be covered by 
cl. (1) of S. 300. Even assuming that cl. (1) did not 
cover the case, cl. 3 did. Even if it be held that none 
of the accused intended death, or knew that death 
would follow ‘he beating, they did intend a beatine the 
almost inevitable result of which was death. All the 
accused who took part in the beating were, therefore 
guilty of muider and the mere fact that they avoided 
injuring the viul parts of the victim’s body did not 
save them fr.m conviction of murder. A.I.R lOio 

Lah 245=1. L.R. (1939) l ah. 77 = 41 P.l.r. 443 = 40 

Cr. L- J. 7i2— 182 Ind. Cas. 900. ’ 


*939 Oudh 49=1939 O.W.N. 7—40 Gr.L.J. 187=1939 
A.W.R. 27=14 Luck. 1378=179 Ind. Cas. 338 

S, 300 — Striking on head with great force — 

Offence. 

The accused during an altercation between him 
and the deceased deliberately went outside and fetched 
a yoke-pin and returned after more than five minutes 
had elapsed and struck the deceased on the head with 
it with great force, causing injury resulting in the 
death of the deceased shortly afterwards: 

Held, that the accused must be taken to have knowD 
that his act was imminently dangerous that it must, in 
all probability, cause death, or such bodily injury 
as was likely to cause death, and was guilty of 
murder as he had no excuse for incurring such a bodily 
injury. A.I.R. 1939 Rang. 225=40 Cr. L. I 725 = 
183 Ind. Cas. 145. 

■ “S. 300 — Death caiued hy ctusnlative effect of 

multiple injorlea. 

^e deceased bad received no less than 28 injuries. 
Of these 12 were punctured wounds on the legs and 
arms; both the legs and the arms had been frac- 
tured at several places; the right ulna bone had been 
dislocated and^ one of the incisor teeth in the upper 
jaw was missing. There were also two contused 
wounds skin-deep on the head, and contusions on 
other parts of the body. Although none of these 
injuries individually might have been sufficient to 
cause death, yet the death was due to the cumu- 
lative effect of the multiple injuries: 

Held, that the accused had assaulted the victim 
with the intention of causing such bodily injuries as 
were sufficient, in the ordinary course of nature, to 
cause death. Their case, therefore, clearly fell w'thin 
clause thirdly of S. 300. I.P.C. A.I.R. 1938 Lah. 834= 
40 Cr.L-J. 314=180 Ind. Cas. 62. 


S. 300 — lojorles inflicted several and very 

serioas — Offence. 

Where the injuries inflicted by the accused on the 
deceased were several in number and of a very serious 
nature and one of them cut the neck and severed the 
f-*urih cervical vcriibra and another wound cut the 
skull and exposed apart of the surface of the brain 

A* A 9 


Held, that there was intention 
committed was murder. A.I.R. 
Cr.L.J. 49-178 Ind. Cas. 298. 


to kill and the offence 
1938 Rang. 331=40 


S. 300— Death caused by single lathi blow— 
Ocher injuries not indicating determination to 
beat deceased to death — Offrnco. 

In a case where death has been cauicd by a linelc 

blow With a lathi, ^d the other injuries found on fhe 
body of the dcceaied do not indicate a determination to 
beat the deceased to death, such as is indicated in 
many cases, a IS not possible to hold that death was 
caus^ by doing an act with the intention of causing 
Ucaih or wiih the intention of causing such bodilv 
injury is likely to cause deaih, but ii may be held 

caused by the doing of an aet wiih the 
knowledge that by such act the person who did it was 

a^ of Ih S. 299J. In such a case, the 

thi « brought within 

11 ba«H ‘J"* in S. 304, which clause 

« based not upon intention but upon knowledge. A.I.R. 


— Sb- 300 and 302* 

The accused who was a boy of i8 veam, on his 
wedding day, being excited by some incident and 
^ing inflamed to some extent by drink, struck a heavy 
blow on Uic top of the head of the deceased who was 
already lying prostrate owing to the afsault on him by 
other person, which caused his death. The stick was 
a heavy one but there was no evidence that it was 
specially picked out from other slicks. The medical 
evidence was that the blow was necessarily fatal: 

Held, although the case was somewhere near the 
border line between culpable homicide and murder 
yet I was not [or the Court to invent a defence 
which would bring the accused within the ambit of 
culpable homicide merely. The size of the stick by 
Itself was not necessarily a fair indication ol the 


4-^3 penal code (i860) — 8s. 299 and 300 — 14. Ktordsr and culpable hdbiicidei 4^4 


accused*! intention, but the injury was inflicted 
upon a person who was already lying prostrate which 
was necessarily fatal, and as such, the offence was one of 
murder. A.I.R. 1938 Rang. 63=39 Cr.L.J. 403=174 
Ind. Ca*. 442. 

“S. 300-~>Deach caused by single blow* 

Where the deceased intervenes during the struggle 
between the accused and another person, and is 
fatally struck by the accused on the bead with a 
blow of a f icc-poundcr, so heavy as to require ordinarily 
the use of both the hands for its use, the accused 
can be convicted of murder, even if the death 
results from a single blow. A*l.R. 1937 Mad. 634 
"=1937 M.W.N. 456=45 L.W. 698 = (i 937) i M.UJ. 
743 — I L l^- (• 937 ) Mad. 684=38 Gr. L- J- 1109= 
171 Ind. Cas. 69 

S. 300 — Blow caasiog fraemre of akuU— ^ 

Offence. 

Where the deceased fell immediately on receiving the 
first blow Iroin the accused which was inflicted with 
sufficient Ibrce to produce a fissured fracture of the 
skull and a clot of blood was found present in the brain 
underneath the skull, the offence committed is one of 
murder. 1937 M.W.N. 1129. 

— — S. 300 — Killing with sword — Offence. 

Where an accused cut the deceased with a sword 
several limes and then spread hay around her when she 
was unconscious and set fire to it he is guilty of murder. 
1937 M.W.N. 93. 

Sfl. 300 and 30a. 

Where the wife of the accused was living with the 
deceased for some lime and the accused himself sought 
out the deceased and stabbed liiin when he was unarm- 
ed, the offence committed is one of murder. 1937 
M.W.N. 94. 

S. 300 — Accused wilfully and wxthoat juatifica- 

lion inflicting wound rcaaJCingln death. 

Wliere g pcrton wilfully and without justifiable 
excuse inflicts a wound which is ultimately the cause of 
death of another person, he shall be deemed to have 
caused the death of ih.at otlicr person. Though in fact 
an injury may be sufficient in the ordinary course of 
nature t(i cau^e death, it is nr>t murder unless it was 
intended that the injury should be sufficient in the 
ordinary course of rtature to cause death. Where there 
was such an intention, it is murder. A.I.R. 1937 Rang. 
396=1937 Rang. L.K. 384=38 Cr. L. J. 1097=171 
Ind. Cas. 574 (r.U.). 

S0* 300 and 302. 

If a person intending to cause an injury to another 
person strikes him on the head with a heavy wooden 
bar with the knowledge that it is likely to cause death it 
cannot be held that he did not intend to cause the 
injury that he knew he was likely to cause. There ig no 
alternative but to convict the accused of murder 
punishable under S. 302, Penal Code. A.I.R. 1937 
Rang. 540 = 39 Cr. L.j. 255 = 173 Ind. Cas. 92, 

— — Sb. 300 and 302 — Death caased by iaterveiu 
ing diBcasc — Offence. 

When the dUra.se wliich actually causes deatlt is 
mniingltii, peiiionitis, tetanus, pneumonia, etc. etc.. 


and it is natural and probable result of the iiyury 
which the person inflicting the injury has caused, 
the person who inflicts the injury must be held ra- 
ponsible for the disease arising from the injury. 
A.I.R. 1937 Rang. 429=39 Cr.L J. 217=172 Ind. 
Cas. 926. 

■ Ss. 300, 302 and 34 — ReaponsiblUty. 

Where each assailant mercilessly belaboured a 
prostrate victim, dealing more than one blow on the 
head resulting in fractures of the gkull and breaking 
of ribs with laceration of a lung and a kidney, it is 
murder and not culpable homicide not amounting to 
murder on the part ol the assailants, although it can- 
not be aicertaiocd which of them was actually res- 
ponsible for the particular fatal blows, and the con* 
viclioD for murder under S. 302 read with S. 34, 
Penal Code, is correct. A.I.R. 1937 Nag. 335=39 
Cr.L.J. i 3 i = I.L.R. (1937) Nag. 388 = 172 Ind. 
Cas. 367. 

— — S». 300 and 302. 

Wlien death is caused by a stab inflicted with 
great force, offence committed is one of murder and 
not culpable homicide not amounting to murder. 
1936 M.W.N. 525. 

Ss- 300 and 302 — Depth of woand not lean 

chan five inches — Blow deliver^ with great 
force — PresompcloQ. 

Where the total depth of the injury from the point 
of entry into the body was not less than five inches, 
and it is obvious that (he blow with which the wound 
was inflicted must have been delivered with great 
force and the injury was nccesiarily fatal, the 
presumption arises that (he person who inflicted it 
intended to cause death, and, therefore, prJma 
facio that that person is guilty of the offence of 
murder. A.I.R. 1936 Rang. 474=38 Cr.L.J. 183=166 
Ind. Gas. 419. 

*“ — S* 300— Blow with da on forehead — Intention 
—Offence. 

It is idle lu say that a blow with a da on the 
forehead could have been delivered without the 
accused’s knowing that it was sufficient in the ordinary 
Course of nature to cause deatJi. The offence in such 
a case is murder. A. I. R. 1936 Rang. 477**38 
Cr.L. J. 52= 165 Ind. Cas. 762. 

S. 300— Death caased by koife. 

VNhcrc the knife was used on the abdomen with 
force enough to cut the intestines and peritonitis 
set in: 

Held, that the accused committed murder with the 
meaning of Cl. 4, S. 300. A.I.R. 1935 Pesh. I 55 "* 
37 Cr.L. J, 87=159 Ind. Cas. 284. 

Sb. 300, 302, 304 — Accased strongly sospec- 

ling fidelity of bis wife — Sammoniog of para- 
mour— Accused acting with deliberation — Con* 
fessloD of wife in paramour’s presence— Accused 
stabbing paramour to death — Offence. 

The accused strongly suspected that his wife had 
gone wrong with the deceased. Acting with consider- 
able deliberation (he accused sent for the deceased 
and when he arrived he asked liis wife as to whether 
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Ae was amuiing herself with the deceased, and 
ihc confciSfd her misconduct wuh the dccc^td* 
Then he aakrd ihe deceased if n were troe and 
without wait. ng iot a reply, drew a knife from his 
waist and stabbed him in his chest which proved fatal: 

Held, that the accused was guilty of murder and 
not of culpable homicide not amounting to murder* 
that it wu not the matter of any suaden confession 
on the wife’s part that surprised him and took him off 
ms balance but only a confirmation of that which he 
hacUalrcady suspected, if he had not really believed it. 

Held farther, that in view of the fact that the 
accused was a man who was wounded in his tenderest 
part, that he bad been brooding over this matter and 
that at the moment of ihc ciimc what he was already 
leeliog was intensified by ihe way his wife replied to 

* u nature of her replies, the sentence 
might be reduced to one of traniporation for life. 
A.I.R. 1934 Mad. i76«=i 933 M.W.N. 543=^39 L-W. 
190-66 M.L. J. ai 3=33 Cr.L j. 694-148 Ind. Cas. 

“ S. 300— Calpable homicide, when amonnta 
to marder. 

n homicide i. murder 

c'*'? •‘’y '*'0 u caused i. 

^ the mtemioQ of causing deaih but also in 

h donrwi,h .'ll c'' which the death is caused 

as hodily injury 

as tbe offender ^ew to b<* likely to cause the death of 

caused, and also 

If the act wag done with the intention of causing 
bodily injury to any person and the bodily iniurv 

co^e of nature to cause death. A.I.R. 1934 Oudh 
cLi!Vi9, "‘ 3 “" OW.N. 851-150 Ind. 


canalng 


Sa. 300 and 30a — Injory with 
fracture of skull. 

deceased is 

inflicted with an axe cn tbe tight side of the top of 
the head and there 18 a clean-cut fracture of the 

skull along the whole length of the wound nearly 2 

of about 2 inches 

right inio the bram. the accu.ed is guilty of murder 
A.I.R. 19^4 Pat. 601=1 B.R, 85 = 36 Cr.L T 184 
ta)= 152 Ind. Cas. 636. ^ ^ 

— Ss. 300 and 30a. 

Criminals who assault and kiU officera of the Jaw 
who interfere with them in the commission of a felony 
are guilty 0/ murder A IR. .934 p3t. 603=3^ 

Cr.L. J. 184 (a) B.R. 85=152 Ind. Cas. 636.^ ^ 

“u** 3®“ -Accused stmngllDg deceased 
and placing her on railway line— DecapiiaUon 

h« Offence-Murder or capable 

homicide not amounting to murder. ^ 

It cannot be laid down as an invariable rule that if 

"do of another or oibcri*^ 

“fdlfes intention, which 

cause the death of that person or 

caused 

«»«°i perions do another act for 

of hiding the traces of their 

wwpi DC convicted of murder but of some lesser 


ofifcnce. ^ If the acts follow closely upon one another 
intimately connected with one another, then 
the offence will amount to murder so also when the 
lacu suggest that the accused acted with a reckless 
indifference and ignorance as to whether the body he 
bandied was alive or dead. 

Where it appeared that the two accused delibe- 
rately intended to kill the wife of one of them, that 
they decoyed her to a certain place and after an 
attempt to strangle her, dragged her immediately 
Cither in an unconscious or stznNconscious condition 
on to the railway line and placed her in front of the 
tram and she was decapitated by the train: 

Held, that the accused were clearly guilty of 
murder. The two acts were intimately connected 
with each other and ihe latter act followed immedia- 
tely upon the former, that both the act* of the 
appellants must be treated as being only one transac- 
tion, the transaction being to kill the deceased. A.I.R. 
1933 Mad 798=1933 M.W.N. 745=38 L.W. 522= 
34 ^r.l-.T. 1109-65 M.L. J. 597=57 Mad. 158 = 
145 Ind. Cas. 953. 

Ss- 300 and 30a. 

Where a person was killed by ast^b wound between 
the Qih and loih ribs which punctured the liver and 
diaphragm: 

Helsl, that in view of the nature of the wound, 
there was no doubt that in the absence of extenuating 
circumstances the man who inflicted the wound wm 
guilty of murder. A.I.R. 1933 Rang 423 = <ix 

Cr.L. J. 434=147 Ind. Ca.. 4^r ® ” 


S. 3 oo>-'Death with lathi blow on head. 


Where the accused struck lathi blows on the head 
of the deceased and practically killed him on the spot: 

Held, that the accused were guilty of murder and 
that the fact that the deceased zemindar was harsh 
in his treatment towards ibe accused tenants would 
not affect tbe raiurc of the crime (1932J ii? Ind 
Cas. 817 = 33 Cr. I.. J 537 = 9 O.W.N. 350 


— Sb. 300 and 30a. 

Attack on an old man of 70 causing many injuries 
resulting jn death is a murder. 1931 M.W.N. 132. 

Offence “ ^*^'“*Aitated aseanlt— 

The rule that were a tingle blow is inflicted and it 
IS not she wn that It was the intention of the accused 
to cause death the offence ctinmitted by him if his 
blow results in the death of his victim would be 
capable homicide not amounting 10 murder or an 
offence under S. 3^5. does nof appir to 

where the aisault w.as picmcdiiaied and not 
committed on a ludden quatreJ AIR 1 u 

308 - 33 P.L.R. 279=33 2 rX.l- 58 oif 38 Ind" 

4 * V* 

S. 300 — Thrashing with oxaoad T**ki ui 

felling down - 

pio''ug™uitousi;7T.^^^ 

brother. A demurred saving ,ha? h 

work ,0 at„„d .0 and Uiat hr could not c„m‘ Ih™ 

S ^ 
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day, but he promised to come andwork fo** the two 
brothers on the following Hay, The ^cniecs of A 
were to be taken gratuitously though the zamiodar 
was not entitled in any way to exa^t those services. 
When A refused to come, the zaasindar seized A and 
commenced thrashing him with an oxgoad, which he 
had in his hand. He struck A with lathi a blow over 
the head which felled him to the ground. After he 
had struck him this. blow on the head the zamiodar 
hit him again more than one blow which caused the 
death of A. 

Held, that the zamiodar bad been rightly con- 
victed of murder. xi^Ind. Cas. 481 =»5 O.W.N. 391 
— la A.rCr.R. 2S-30 Cr.L.J. 173— A.l.R. 1928 
Oudh 282. 

Sg> 300, 30a and 304. 

The accused made friends with three young men 
Tika, Gopal and Ragbbar, who were returning to 
service and got int'^ cvnversaliun with them; and in 
the evening they proposed to cook dal and rod for 
them and did 10. Shortly after partaking of this food 
all three became more or less insensible. Tika died 
eventually. Gopal and Raghbar were takers to hos- 
pital and ultimately recovered after treatment. The 
cause of Tika's death was dJ^tora poitooing. 
The property which ib'se persons had, had been 
removed by the accused which was subsequently 
recovered from their possession : 

Held, the accused were guilty under Section 302 
and not Section 304. 75 Ind. Oas. 361 =45 All- 557 = 
24 Cr.L.J. 937 =sA.I.R. 1923 AU. 608. 

S. 30<^— Drag poisoning. 

Administering poisonous drug in the form of purga- 
tive — It amounts to murder as the accused must know 
that the drug in all probability would cause death. 
«935 M.W.N. 1230. 

Ss. 300 and 30a— Doatb by dbatura poisoning. 

Once it is esiablished that a woman with a motive 
to get rid of her hijsband in order to facilitate her 
intrigue wiih her param<^<iir has administered in his 
food a fatal dose ol dhatura, ih** conc|u»ion to be 
drawn is that ihe has committed murtler unless her 
explanation is such as to cteale soire doubt in the 
mind of the Court. A.I.R. 193B Nag. 1-8*39 Cr.LJ. 

405=1. L.K. (1940) Nag. 125- J 74 Iiio* Gas. 3«ti, 

<59. ^00 and 302— Caaslog death by arKOnlc 

polnoniog — f fence • 

Although very strict proof is neces.sary b<'fore it can 
l)e found as a fact that a person has died of ar:>rnical 
poisoning and without a quantitative anal> 5 is, it is 
tlillicuU to prove positively tlut death has been due 
to arsenic, yet where having regard the medical 
evidence, the result of 'he po»*t mortem examina* 
tion, and the nature of the chemical exanimer’i 
report, there is do room for reasonable doutji that 
the deceased did in fact die from arsenic poisoning 
by drinking milk into which the arsenic had hern put 
by thv ac.userl and which the accused gave hmi to 
drink, a conviction uinler S. 302, is proper. A I.R, 
>933 Ou<lh 38^=10 O.W.N. 771 = 35 Cr. L J. 189 
(2) 14G Ind. Cas. 817. 

. — -i-Sa. 300 and 302 — Murder or calpable bomi* 
ctde — Wife miziag amenlc io milk — Husband 
■iica — Offence ig pmrdor. 


Where S who was on bad terms with her husband 
admioisicrcd arsenic poison to him in milk by way of 
niediciue and the husband died, and was convicted 
by the Court of Sessions under S. 304 of Penal Code 
and an appeal was made on behalf of Government: 

Held, that S was guilty of culpable homicide 
amounting to murdrr and should have been convicted 
under S. 302, Penal Code. 40 All. 360, Foil. 7 
O.W.N. 98 o=A.I.R. 1930 Oudh 502. 

Sa. 299, 300 aod 302 — Unprovoked and siir> 

prized aesanJt — Ooo blow fractured the skoU— * 
Offence ie murder. 

Where the accused committed an unprovoked and 
cowardly assault upon the deceased rushing out at 
him by surprise and striking him one blow and one 
blow alone upon the head with a lathi and the 
blow fractured the skull of the deceased from temple 
to temple, the offence ii murdert A-I-R. *923 All. 
592 Foil. 95 fnd. Gas. 286—13 O.L.J. 646-3 
O.W.N. 451 =27 Cr.L.J. 766. 

S. 300 — Provocation grave but not sudden — 

Offence. 

A person who kills another under provocation which 
is grave but not sudden is not entiiled to claim the 
benc6t of Excep. i to S. 300. (‘ 93 *) *34 Gas. 

596 12) *=32 Cr.L.J. 1244 = 8 O.W.N. 528. 

14 (c)« Murder and culpable homicide — 
Calpable homicide, when does not amoiuit 

to murder. 

Ss. 300, 30a and 304, Part a — Accused strik- 
ing deoem«cd on bead elagle blow witb piece 
of wood and rendering her unconscloos — Accused 
wrongly believing victim dead and placing body 
on Pyre and setting fire Cq eame-~Death caaso^ 
Oifence— Plea of mistake of fact^lf available. 

In the course of a heated quarrel, the accused 
struck the deceased, a woman, on the bead, a single 
blow with a piece of firc-vvo id. The deceased fell 
down bleeding from her nose, and did not regain 
consciouinest (hough the accused sprinkled water on 
her face and wiped the blood witb a piece of cloth 
and tried to restore her to her senses. Wrongly 
surmising her to be dead the accuied, with the 
object of screening hirnseJf from the consequences of 
the crime, placed the deceased on a wooden 
made by lum, poured ghee and set fire to it. The 
iitedical evidence showed that death was caused not 
by the blow but by the bu'ns which were of the 
thii<l degree. 

Held; (‘) that the accured had no intention to 
cause the deaUi of the deceased, and was tberc- 
foie not liable to be convicted on the charge of murder 
under S. 302, 1 . P. Code; 

(2) ihat the accused could not be allowed to 
plead mistake of fact as in burning the deceased the 
arcu»e«l was n<>t peiforming a prlma fad® innocen 
act, b'li perpnrating a wiongful act. if not a crime, 
viz , delilicraialy casing disappearance of bis previous 
crime; 

(3) that on the principle that when an act U 

done with gross negligence the la«^ imputes to he 
offender the necessary knowledge, or meoa r®a, tnc 
ijccuscd must be known that nu act 
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wa* likely to caute the death of the victim, and it 
therefure folln\\ed that he wat guilty of an offence 
under S. 304, Part. 2, I. P. Code, »nd Hahle to convic- 
tion thereunder, Pat 67=29 P.L.T. 277«-A.I.R. 
*949 Orissa 48 = 50 Cr. L. J. 1013. 

■ — Sa. 300. 302 and 304 — Exchange of abusive 
langoage— Attack with knife on unarmed deceased 
—No previous enmity— S. 30a, if applies. 

A was charged with murder of B. A and B CTchang- 
ed abusive language of ordinary type. A thrust a knife 
of ordinar> size, which was lying by his side and 
which was used bv him in ordinary course of business, 
in the abdomen of B who was empty handed, resulting 
in B’s death. There was no previous enmity between 
A and B. 

Held, that A’a offence did not fall under S. 302 but 
under S. 304, Part II. A.I.R. 1946 1 ah. 41=47 
Gr. L. J. 234=48 P.L'R. 56=221^ Ind. Gas. 675. 

— Ss. a 99 , 300 and 304 — Death caused by 
strangulation. 

When a man kneels on the body of another and 
presses his throat with great violence be knows he is 
likely to cause death and if death results of strangu- 
lation, the knowledge merues into intention and he is 
guilty of murder under S. 300 firstly, unless he can 
obtain the benrfii of any of the exceptions to S 300, 
But when during the act of strangulation the viciim 
dies luddenly due to rupture of the enlarged spleen and 
the enlargement of the spleen was not known to the 
accused, the accused’s knnwhdge stops short of inten- 
tion and the case comes under S. 304, part 2. A.I.R. 

1 043 All. 344=1943 A.L.J. 4^6=45 Cr. L.J. 97=1943 
A. W. R. 215 = 1. L. R. (1943) All. 853=209 Ind. 
Gas. 205. 

Sa. 299 and 300— Ill-treated wife eodeavourlng 

to escape from hu&band jumping into well— 
Offence. 

Where an ill-treated wife who was in dread of her 
husband, in entlcavouring to escape from her husband 
gets into a panic on seeing him behind her anti jurr*ps 
into an open well with her baby in her arms, the 
offence committ' d is culpable hf*niicide not amounting 
to murder. A.I.R. 1Q40 AH. 486 = 1940 A.L.J. s63 = 
42 Cr L.J. i 46-*I.L.R. (•940) All. 647 = 1940 A.W.R. 
468= >91 Ind. Gas. 328. 

S* 299 smd 300— Effect of Exception 4 to 

S. 300. 

Where Exc/^ption 4 to S. 300 is brought into play, 
the cffi-ct is It) reduce whai would otherwise be mur- 
der to culpable homicide not amounting to murder. 
A.I.R 1939 Rang. 225 = 40 Cr.L. J, 725=183 Ind. 
Gas. 145. 

— Sa. 299 xnd 300. 

Where in a case it has not been shown that any 
constitutiunal or oiher peculiarity exi»ted in the case of 
the decraicd which would have made it likely that in- 
juries which t»rdinarily would not cause death, would 
be fata! in his case nor hai it been shown that his 
assailants were aware of it, the ca»c d“C8 not fall under 
Cl. 2 of S. 300. A I.R. 1938 Lah. 831=40 Cr. L. J. 
314=180 Ind. Gas. 6a. 

^Sb. 300, 30a, 304 — Acenxed Injuring deceased’s 

■•8 above aokle with dah — Bones and arteries 
P»t“0|fenc*. 
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Held, that where the intention of the accused wap 
to cut the deceased on the leg, and the cut inflicted 
was quite low down near the ankle, a mao who 
directed a blow in tliis direction as a general result 
would be a man who did not intend to cause injury 
sufficient in the ordinary course of nature to cause 
death, because most cuts on the leg are not injuries 
sufficient in the ordinary course of nature to cause 
death. 7 *hough the blow was delivered with grea 
force, and cut the bone and arteries, and even 
residents in the jungle must be held to know that a 
violent blow of this nature with a formidable weapon 
was likely to cause death whcre\’ei the blow may 
fall, no intention higher than this could be imputed 
against the accused. His conviction, therefore, under 
S. 302, I. P. C., must be altered to one under S. 304 
Part. I. A.I.R. 1938 Rang. 17=1937 Rang. L R. 393 ®= 
39 Cr. L.J. 244=173 Ind. Gas. 87. 

Ss. 300, 302, and 304 — Death caused by one 

blow of hatchet. 

Only one blow wjih a hatchet was struck suddenly in 
ctrcumsiar>ccs which wcie in doubt There was pro- 
bably no intention in the mind of the accused either 
to kill or to cause a fatal injury; 

Held, that the act was sudden; and it was proper 
under the circumsiancck to impute ic him ‘knowledge’ 
rather than ^intention ’ The offence, ther^foie, would 
fall more probably under S. 304, Part II, I. P. C., than 
under S. 302 or S. 304, Part I. A.I.R- 1938 Sind 63 = 
31 S.L.R. 480=39 Cr. L J. 460= 174 Ind. Cai 497. 

— — Ss. 299 and 300— Injory not ordinarily fatal — 
Offence. 

Where an injury caused to the deceased was one 
which does not ordinarily result in dea'h e. g., in 
the thigh the accused cannot be held guilty of 
murder. 1937 M.W.N. 333. 

Ss. 299 and 300 — Death not probable result 

of action — Offence. 

When the death of the deceased was not the most 
probable hut only likely result cf the action 'f the 
accused he is only guilty of culpable hom'cidc not 
amounting to murd**r. *936 A.L»J- 73' 

— S®. 300, 302. 304-1— Accused xlving only one 
blow on ooD-vical pare of borty— Offence. 

Where the accused gives onl\ one blow arid that on 
a non-vital part of the bod>, the accused cannot be 
attributed the intention to cause cither death or a 
wound iiifficicnt in the ordinary coiir»e of nature to 
cauf death and wh»^re death ha* en'ued as a result 
of such blow, the coiiviciion under S 302, Penal Code 
should be altered to one under S 304, first part' 
A.I.R. 1936 Bang. 112=37 Cr. L.J. 4:3=161 Ind] 
Gas. 515. 

S®. 299 «“d 300 — Culpable homicide not 

amounting to murUer — Disciocilon. 

An offer, re may amount to culpable homicide but 
not murder ev<-n ihouah none ot the exc-p-ioni in 
S. 300 are applicable to the case. The clauses of S qoo 
imply a direct mental intention and a special degree 
of criminality. ° 

Held, on facts, that although the accused, when he 
strangled the deceased, might be imputed the intention 
pf causing such bodily injury as was likely tp cause 
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death, it could not be said that he acted with the 
intCDtion of cauiicg such bodily injury at he knew to 
be likely to cause death, or as is sufficient in the ordi- 
nary course of nature to cause death and that there 
was CO intention to cause death and that the bodily 
injury was not sufficient in the ordinary course of 
nature to cause death. A.I.R. i9'}5 Oudh 239=10 
Luck. 664= 1935 O.W.N. 140 = 154 Ind. Gas. 93. 

~ ' Ss* 299 and 300 — Culpable homicide not 
amoanting to murder. 

Section 299 clearly defines ‘'the offence of culpable 
bomicide.** Culpable homicide may not amount to 
murder: fa) where though the evidence is sufficient 
to constitute murder, one or more of the excepiton$ 
lo S. 30 O» apply, or (bj where the degree of men* 
rea specified under Si 299, is present but not the special 
degrees referred to by S. 300. A.I.R. 1934 Sind I45“» 
36 Cr.L.J. 22 = 28 S.L R. 353 = 152 Ind. Gas. 271. 

— Ss. 300, 302, 304— Striking with formidable lathi 
and fracturing skull — Persons giving only one 
blow each — Offence. 

When a man strikes another on the head with a 
formidable lathi and fracture* the skull, it may safely 
be assumed that he intended to cauie such an injury 
ai would be likely to cause death and he should be 
dealt with under S. 302. Other persons who give 
only one blow each should be convicted only under 
S. 304. Part II. A.I.R. 1933 Lah. 930 = 35 Cr.L.J. 101 
= 146 Ind. Gas, 496. 

^Ss. 300, 302, 304, Part n — Intention of accused 

not to commit mardcr-— Sentence. 

Where the circumstances and evidence showed that 
all that the accused intended and all that he had 
knowledge of at the time was to strike a dang blow 
on the deceased who refused to pay him: 

Held, that the offence fell under S, 304. Part II and 
a sentence of transportation for life was excessive. 

A.I.R. I9t2 Lah. 372=33 Cr.L J. 445=33 P ^^ 474 “ 

137 Ind. Gas. 239. 

Se. 300, 30a, 304 — ScrangUng with turban on 

sudden provocation — Offence. 

The dreeaseti was grazing his sheep. The accused 
came along wiih a dog. The deceased hit ihe dog of 
the accuied with a stick for having molested his sheep 
whereupon the accused »cizcd hold of him in a sudden 
temper, took the lurhan of the deceased from his head 
and strangled him to death. There had been no 
enmity between the two and it was a sudden and 
unpremeditated attack: 

Held, that tlie accused was guilty of the offence 
of culi)able hnmicirle punishable untler S. 304, Part II 
atul not of murder punidiable under S. 302, inasmuch 
as tlic injury which the accused intended to irdlict 
was nf*t sufficient in the ordinary course of nature lo 
cause death, but the art of the accused was done with 
the knowledge that he was likely to cause death. 
A. I P. 193' Lah. 189=32 Cr.L.J. i2o5*=»J34 Ind- 
Gas. 583. 

S*. 300 and 30a — Death caused by random 

blow. 

Where death is due to a random blow inflicted in 
the heat of a fight the offence commilierl is culpable 
boiiikidc and not murder. 1931 M.W.N. 1320. 


" " *d 9 «od 300 — Namerona Injuries — £ach 

nothing more than aUnple hart — Culpable homi> 
dde not amoonring to marder. 

Where the deceased was given an unmerciful beat- 
ing, but although the injuries iaflicted upon him were 
so numerous, no bones were broken and not a single 
one of the injuries individually amounted to more than 
simple hurt. 

^ Held, that if it had been the accused’s intention to 
kill him or to cause him such injury as they knew 
to be likely to cause his death or such as was sufficient 
in the ordinary course of nature to cause bis death, 
they would have inflicted wounds of much more 
serious nature. Therefore, the offfcnce committed by 
them is not murder, but culpable homicide not 
amounting to murder as they must be deemed to have 
known (bat by giving the accused such a beating at 
they did they were lil^ly to cause his death 91 Ind. 
Gas, 6 i = 7L.L. J. 524^26 P.L.R. 702 = 27 Cr.L. J. 29 
= A.LR. 1925 Lah. 621. 

Ss. 299 and 300 — Injory likely to cause death — 

No intention — Not murder. 

The Sessions Judge held that a stab wiih a down- 
ward direction in the lower part of the body given 
with kufficicDt force to penetrate the abdi^minal cavity 
is known even by an ignorant Coringhee cooly to be 
an injury likely to cause death. 

Held, that it is not a sufficient finding to constitute 
the offence culpable homicide amouniing to murder. 
There must allways be a finding in such cases that the 
act which caused death was done with the intention of 
causing death, or with the intention of causing bodily 
injury sufficient, in the ordinary course of nature, to 
cause death. An injury (hat is merely likely to cause 
death docs not of necessity amount to murder. 
75 Ind. Gas. 295=1 Rang. 285=2 Bur. L.J. 94=24 
Cr.L.J. 9i9=A.i.R. 1923 Rang. 174. 

Ss. 299 aod 300 ^3)— Death caused by a slogle 

blow ^ Cnlpablo homicide not amooniiog to 
murder. 

Owing to a quarrel between (he deceased and the 
accused, tbe latter struck one blow with an iron shod 
stick on the head of the deceatrd which caused his 
death. He was convicted of murder, Held, that the 
blow struck hv the accused may have exceeded in 
violence, the injury he had in view at the moment of 
striking therefore the conviction should be altered 
from mnrder <0 culpable homicide not amounting to 
murder. 41 Bnm. 27=18 Bum.L.R. 793 = 17 Cr.L.J. 
530=36 Ind. Cas. 576- 

Ss. 299, 300, 30a and 304 — Murder or culpable 

homicid*'— '^tabbiog with intODtJon of caueiBg 
injury — Likely to cauee death resulciog iu death. 

Where the arcuted stabbed a person with the 
tion of causing such injury as was likely to cause death 
and death followrd. Hold, that he should be con- 
victed under S. 304 and not under S. 302, I. P. C. 
17 Cr.L.J. 544=36 Ind. Cai. 592 ^L-B.). 

Ss, 299. 300 and 304 — Murder or culp^Ble 

homicide — Distinction 

Culpable homicide may not amount to murder, fi) 
where notwithstanding that the mental stale is sufficient 
to coniUtute murder, still one of the exceptions to 
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S. 300 applies or (2) where the mental state though 
witmn the deicription of S. 299, is not of special 
degree of criminality required by S. 300. 19 C W.N. 

653=21 G,L.J. 377 = 16 Cr.L-J. 561 = 30 Ind. Gas. 113 
(F.B.). 

Sg. 299, 300 (3^ and 304 — Injariea not sufficient 

to cause death — Offence 

Where the injuries inflicted were found not suffi- 
aent to cause death in the ordinary course of nature 
but quite likely to have produced death, Held, the 
offence did not amount to murder but only to cul- 
pable homicide not amounting to murder. 8 S.L.R. 
337=16 Cr.L* J. 472=29 Ind. Cas, 104. 

Ss. 299 and 3oo~'Murder or culpable homi- 
cide — Sc rangulation— Sentence. 

The accused and the deceased quarrelled over the 
stealing by the deceased of some crops and proceeded 
to 6ght and in the hght the accused got the decea»ed 
down and strangled him to death with his hands. Held 
that the accuicd was guilty of an offence under S. 304, 
Penal Godc, and that the sentence of four years rigo- 
rous imprisonment was quiic suffreient to meet the 
ends of justice in the case. 68 P.L.R. J9«2 = 6 P.W.R. 
1912 Cr.= i3 Gr.L.J. 4^8=15 Ind. Cas. 318. 

Sa. s 99 and 300 — Murder or culpable homi- 
cide — Difference. 

All murder is culpable homicide but all culpable 
homicide is not murder. Every act falling within S 299 
and not falling under S. 300 is culpable he micidc not 
amounting to murder. !i Cr.L.J. 295=6 Ind. Cas. 
251 (Cal.)., 

— —8. 300. 

If a murder is not premeditated but committed, 
under grave and sudden provocation, it is culpable 
homicide not amounting to murder, 1935 M.W.N. 
1161. 

— — 8. 300— Sadden and grave provocation. 

Where in a sudden and unpremeditated 6ght under 
grave provocation injuries bv a knife are caused re- 
sulting in death of the injured v^howas the apgretsor, 
the offence committed is culpable lx nuoide not 
amounting to murder and not murder. 1929 Cr.C. 
Q78=A.I.R. 1929 Pat. 518, 


15. Morder and hurt. 

(a) When amounts to murder. 

(b) When amounts Co hart. 


15 (n). Murder and hurt— When amounts to 

murder. 

Ss. 3©Ot 302 and 326— Severe injories inflicted 

by accused— Victim dying due to gangrene 
caosed by injuries — Offence. 

Where a person is seriously injured by the accused 
and as a result of the injuries a gangrene rets in and 
becomes the immediate cause of death of the victim^ 
jbe (iccuicd is guilty of an offence under S. 302. 


(Held, however, that the question whether the 
accused were guilty under S. 3 ®® was more or 

less academic as, even if the accused were found to be 
guilty of offence punishable u^^dcr S. 326, only they 
would deserve nothing lew than transportation for life, 
considering the number and nature of injuries inflicted 
by them on their viciimj. A.J.R. 1938 Lah. 31=39 
Cr.L.J. 265= *73 I**d. Cas. 30. 

— S. 300 — Absence of injury on bead — Offence. 

It is wholly unnecessary to injure the bead of a 
person in order to bill bun. One of the meihods of a 
killing in this country with a sharp weapon is to attack 
the stomach. And an accused inBictiog no less than 
44 injuries on the body of the deceased can be convicted 
of murder, even though there is no injury on the head. 
A.l.R. 1037 Lah 692=39 P.L.R. 479 = 38 Cr.L.J. 
1057 = 171 Ind. Cat. 314. 

Se. 300 and 326. 

The common intention referred to in S. 34, is an 
intention to commit ihe crime actually committed. 
Consequently, where the crime committed is held to be 
murder, it is wrong to convict the accuicd under 
S. 326, Penal C« de read with S. 34 of the Code. 
A.l.R. 1935 Rang. 299=36 Gr. L.J. *380= 158 Ind. 
Cas. 441. 

Ss. 300 and 325 — Single blow with axe — Slight 

injury — Blows caused by others resulting In 
death — Offence. 

During the course of an altercation between two 
parties, the deceased, who was aged 17, was biton 
the thigh with an axe by the first accused. The 
deceased sustained a trivial wound but fell down. 
Thereupon, the two other accused persons set on him 
with their dangs striking him serveral blows on the 
head and fracturing his skull. He died the next after- 
noon: 

Held, that the first accused who had dealt the trivial 
blow was guilty only under S. 32s, but the others were 
guilty of murder. 134 Ind. Cas. 2050 32 P.L.R. 401 = 
32 Cr.L.J. 1 127. 


Sb. 300 and 325 — Continuous act of striking on 

head, throwing jn pool and removal of dead body 
-—Offence. 

The accused struck the deceased two or three times 
on the head and when the laitcr fell down unconscious, 
threw him face downwards into a pool containing a 
few inches of water, removed the contents of his pockets 
and covered the body with the branches of a tree. 
Later on the accused earned the body of the deceased 
in a dhoti and threw it into a canal. The Sessions Judge 
holding that the offence of murder had not been made 
out. convicted the accused under Ss. 32 t and 2 ?q 
P enal Code. On appeal: * 

Held, that the action being continuous and it being 
imposMblc toresolvt the two incidents into two wholly 
separate actions, impired by different motives and 
commuted for different reasons, the accused must be 
treated as having done one act with the intention of 
causing death and as having succeeded in carrying out 
his ^ject and he was therefore, guilty of murder. 
Aj.R, 1931 Lah. 27»32 Cr.L.J. 483^=^130 Ind. Caa, 
321. 
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15 Murder aod hart — When nmonnts to 

hurt. 

S9. 300, 30a, 307 and — Throwing of acid 

on another caasiog barns of a simple nature^* 
Development of complicatioos on occoant of pnea« 
monia resulting in death — Offence made ont. 

Where the accused arc found to have thrown acid 
on the deceased which caused only burns of a simple 
nature but death resulted as a consequence of complica- 
tions durinc the course of the illness, it could not be 
said that the accused intended to cause the injuries 
which be knew were likely to cause death and oenee 
he could be convicted ^nly under S, 324, Penal Code 
and cannot be convicted under S. 302 or S. 307, 
Penal Code. 4 A.I.Cr.D. i25=aA.I.R. 1950 Ajmer 21 
5* Cr.L.J. 905. 

— —Sa. 300, 302 and 326 — Offence under — Acensed 
partlcip<(iing in assault along with others — Death 
due to multiple injuries. 

\Vhcrc the accused participated in an assault along 
with others and there was no direct evidence as to 
how many injuriri were caused by him and there was 
no proof that each injury on the head was sufficient in 
the ordinary course ofnatuie to cause death and the 
cause of death was stated to be the multiple injuries 
inflicted on the deceased: 

Held, that in the circumstances it was diflBcult to 
say that death had been cauied by the act of the 
accused or that injuries attributable to him could 
result in death in the ordinary courre, but tJiat as 
injuries on the head of the deceased was on a very 
vital part, each one of them could prove dangerous to 
life and it would therefore be safer to convict the 
accused under S. 320. I. P. Code. 3 AJ.Cr D. 343 = 
A.I.R. 1949 Ajmer 29 = 50 Cr.L.J. 583. 

S«. 300. 302 and 325 — Death caused by fracture 

of skull —Two injuries collectively RuffIcirnC to 
cauic dt'ath — AHsaihtnt armed with ordinary 
stick and aged ooly 18 years— 'Lik'dihood of fatal 
injury being due to koorking against hard sub- 
fltaoco when falling -Offence. 

The drcrascd had received two injuries, both of which 
cullcclively, were ?ulfit i^ni, ill the opirdon of the 
doctor, to caiiif tleaili in the f.rtlinary course of nature, 
hut one of wh'di wav tiot tufficirni so to cause death. 
The poHt mortem ex^»iiiinaiion revealed that the 
•V iill r.f ili<- drce.Lvrd had been frartur<-d and that death 
v. .i» flue *0 the consecpjenf e» re*ultirig froni tire frariure. 

It appeared that the atsail^int facru»ed) was only a 
l.i<l of 18 and h.ifl only an ordinary sti'k. It was not 
fl'-ar tliat more ilian orre blow w-aa dealt bv the acorred. 

■] her<r wa» a posvibih'y that the ficcrasrd fell dowm and 
in falling sustained an injury at a result of knocking 
a^'dinil a hard substance. 

Held, that it could not be held that the accused 
had the intention of causing death or of causing ii, juries 
niffiricut to cause death in tfie or«linary course only an 
inieiiii')ti to cause gnevou* death or an injury likely 
to result into grievous hurt could be prefumrd and ihe 
accused was ther«:fore liable to convirtion only under 
S. 3^5 and not urnler S. 302, I.P. Code. 229 lad, 
Cas. 203 = 4« Cr.L.J sOy. 

Sfl. 300, 325 and S 34— Four person* beating 

<leceasi'<d witb lathie— Uocercainiy as to who struck 
fatal l)low — Common intention not to kill 


deceased bat to caase only gHevoos hurt— Con- 
viction changed from S. 30a to S. 325-34. 

\\ herc out of the four accused who beat the deceased 
with lathis it was not certain as to who struck the fatal 
blow and the common intectioD of them was, as 
shown by the circtimstances, ooly to break him up in 
such way as legally amounted to grievous hurt and not 
to kill the deceased, the accused cannot be convicted of 
murder but only under S. 325 read with S. 34. A.I.R. 
1946 Oudh 250 = 1946 A.W,R.C.C. 162=47 Cr.tj. 
714=1946 O.W.N, 249 = 21 Luck. 527=225 Ind. Cas. 
308. 

““ — Ss* 300 and 325. 

Theft of jewels by cutting nostrib — Death of the 
woman atucked — Deceased of feeble health and elderly 
in age: 

Held, that the charge of murder must fail and tha^ 
the accused must be convicted only uoder S. 325? 

I.L.R. {1945) Mad. 73 = («944) * M.L.J. 281=57 
L.VV. 211 = 1944 M.W.N. 233. 

Ss. 300 and 323 — ContusJoDs on head — 

Offence. 

The causing of contusioDi on the bead not resulting 
in the fracture of any of the bones of the skull and 
though these are by no means small, in the absence of 
anything to show that they were caused by a blow aim- 
ed with a weapon which can be called deadly or 
with an unduly violent force, does not amount to 
murder but only a simple hurt. A.I.R. 1944 Mad. 223 
= (>944) * M-LJ. 25=57 L.W. 13=1944 M.W.N. 29 
= 45 Cr L.J. 729=1. L.R. (1944) Mad. 763=214 Ind. 
Cas. 113. 

— Ss. 300 and 328— Giving aconite to msske mad 
— Death cansed — Offence. 

Where a woman gives aconite powder to her 
husband by mixing it with hb food, not with the in- 
tention of causing his death but with the intention of 
maaing him “ntad’* .ind the husband ultimately dies, 
the vvoman is not guilty of murder but of offence 
under S. 328 A.I.R. 1943 Mad. 396 = 56 L.W. 19= 
(1943) I M L J. 51= 1943 M.W.N. 128 (2) = 44Cr.Lj. 
550— I.L.R. {1943) Mad. 679=206 Ind. Cas. 633. 

— — Se. 300, 302 and 326. 

There was no premeditation about the matter. The 
party did not go to attack armed in any way. They 
had gt)ne there to rescue the cattle from the deceased 
who was taking them to the pound. The attack was 
only a seulflr between the rescuers end the decc.’ised 
except that one of the rescuers suddenly inflicted a 
blow with his knife on the deceased which proved 
fatal : 

Held, that it was clear (hat grievous hurt endanger- 
ing ht'c was caused to the decea.'cd and there could be 
M" doubt that the accused voluntarily caused hurt to 
i)im and intended or knew himself likely to cause hurt 
endangering life. He was, thcrelore, clearly guiliy 
under S. 3 6, while there was room for doubt as re- 
gards the charge under S. 302. A.I.R. 1942 Cal. 426 
= 43 Cr.L.J. 455= 199 Ind. Cas. 55. 

— — Sa. 300 and 328 — Accused sidxnlnJsteriag dha- 
tura wUh food so ibreo poraons — All of them 
found lying In open next day — Two of th®m fo- 
covering from poisoning but one dying after a 



437 


PENAL CODE (XLV OF x86o)->Ss. 299 and 900 — 15. Mnrder and hurt, 438 


after developing pneamonia — Death held 
not dn# to poiaoaJng- Oflcnce held fell not 
onder h. 302* bat under S. 328. 

On the night of December 6, the accused gave some 
food wtfh which dhatara w3s mixed to three Mala> 
yalees in order that he might rob them of whatever 
they had on their person. The three men were found 
next morning lying out in the open in a stale of coma 
or unconsciousness and they were taken to the hospi- 
tal. The medical evidence showed that all of them 
bad been given dhatara. Two of them recovered 
completely. The third developed pneumonia and died 
on December 13: 

Held, that the conviction of the accused for the 
offence of murder could not be sustained, since it was 
not shown that pneumonia was a likely consequence 
of the administration of dhatnra nor was it established 
that the pneumonia was caused by the exposure or 
n probable consequence of sleeping out. The 
accused must therefore, be held to be puiby under S. 3^8, 
Penal Code. A.I.R. 1942 Mad. ioo = {i94t) 2 M.L.J. 
661=43 Cr.Lj. 320=1941 M.W.N. 1038=198 Ind. 
Cas. 225. 

— ■ Sa. 300 and 326. 

Accused stabbing deceased with knife on forearm 
during altercation between them — Death resulting due 
to haemorrhage— -Accused held guiliy under S. 326 
only and not under S. 302. A I.R. 1939 Mad. 269= 
1938 M.W.N. I274=(i939) i M.L.J. 123=40 Cr.L.J. 
308 (i)=i79 Ind. Caa. 982. 


Sa. 300, 302 325 and 34. 

Several accused attacking deceased with lathis and 
beating him — Death caused by two serious injuries on 
vital part while other bodily injuries simple — They arc 
guilty of off>nce under S. 325 read with S. 34 and 
not under S. 302. A.I.R. 1939 OuHh 254=1939 
O.W.N. 662 = 40 Gr.L J. 754=1939 A.W.R. 96=183 
Ind. Gas. 265. 

Sa. 300, 302 and 326. 

Where the common intention of the two accused 
was to efl^’ct an attack on some ^one with dahs, and 
they bad knowledge that ihc probable result ol that 
attack at least would be to cause grit'vous hurt with a 
deadly weapon, but there was no sufficient proof to 
show that there was a common intention of the two 
accused to cause dea'h or injury sufficient in the or- 
dinary course of nature to cause death; 

Hold, that the accused could be convicted only 
under S. 326, and not under S. 302. A.I.R. 1939 Rang. 
263=40 Cr.L.J. 871 = 184 Ind.Cas. 78. 

S. 300— No Intention to caose grevloas bnrt bat 

knowledge sbat eueb hurt it> likely to be caused--. 
Injnred person dyiog — Offence, 

A person can be guilty o^ voluntarily causing grie- 
vous hurl ‘Aho does not intend to caij>e grievous hurt 
but only knows himself likely to cause grievous hurt; 
and it he did not intend to cause grieveus hurt hut 
only knew himself likely to cause grievous hurt, it 
would probably not fall under any of the clauses of 
S. 300, and so would not be murder. A.I.R. 1937 Mad. 
79«“46 M.L W. 486=39 Cr.L J. i39 = (*937)2 M.L J. 
490=1937 M.W.N. 1124=172 Ind. Cat. 382. 


— — S. 300. 

Where there was no evidence that the accused 
caused the injuries which were sufficient in the ordi* 
nary course ofnatuie to cause death, the accused 
cannot be held to be guilty of murder, but only of 
causing grievous hurt. A.I.R. 1936 Rang. 444=37 
Cr.L.J. 1022 (2) = i64lnd. Cas. 967. 

S«. 300 2nd 326. 

Where there is nothing to show which of two 
accused persons committed the crime or that there 
was any common intention to commit the crime of 
murder, one of them must have committed it, but it 
cannot be said that the other man abetted the 
crime of murder by his mere presence, in the absence 
of any evidence to show that be instigated the murder 
or intentionally ccmmiited it or engaged in a conspi- 
racy to commit murder or, what is much the same 
thing, that the murder was committed in pursuance of 
a common intention. The mere fact that the accused’s 
companion tried to commit an assault on the deceased’s 
companion is not sufficient in itself to show that the 
accused's companion contemplated murder being 
committed. The accused were held guilty under 
S. 326. A.I.R. 1936 Rang. 131=37 Cr.L.J. 531=162 
Ind. Cas. 6. 

S». 300, 302, 304 and 323. 

The deceased who was 65 years old received a 
blow on the chest and died of cerebral haemorrhage 
du<‘ to excitement. 

Held, the offence fell under S. 323 and not under 
S. 302 or 304. 1935 M.W.N. 812. 

— — Ss. 300, 302 and ^5 — Five pereons beating 
two — Death of one five days after by grievone 
faatt — Offence. 

Five person? took part in beating two persons one 
of whom sustained grievous hurt and the other died 
five days after. Tlir motive for ihf; beating could 
not be ascertained. 'I'be deceased had received seven 
injuries on the head ard one injury fracturing the 
ulna bone and the other had received only one 
grievous injury: 

Held, that the conviction under Ss. 302-149, Penal 
Code, for causing death was wrong and that the 
proper conviction was to be under Ss. 325-147 as 
regards boih. A-l R. 1934 Lab. 486 = 35 Cr L. J. 
‘ 355 = » 5 » Ind. Cas. 391. 

Ss. 300, 302 and 326 — Fight daring drunken 

brawl — Blow resaltiog 10 death — Offence. 

Where there was a fight at the accused’s house in 
which he, his brothers and the dcceaied t< ok part and 
in the course of this drunken brawl the accused 
gave one blow to the deceased, which ultimately 
resulted in his death; 

Held, that a conviction under S. 302 or S 304, 
Prnal Code, could not be passed but that S 32^ 
Penal Code, applied. A.I R. 1934 Lah. 477-36 
P.L.R. 88=35 Cr.L. J. 1407 (2j= 151 Jnd. Cas.^760. 

Sa. 300, 302 and 325. 

_ Where the only inference possible from all the 
circumstances of ihe case was that the acrused did 
not intend anything more than causing grievous hur 
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to the deceased under sudden impulse when he 
found that another person Ijad escaped due to the 
accused having been brought on one side by the 
deceased, aud ihc accused struck him on the head 
by a daog lying near by; 


Held, 

S. 302. 
36 P.L-R. 


that S. 325, Penal Code, applied and not 
A.I.R, 1934 Lah. 335 = 35 J. 1348= 

3 > 3 => 5 t Cas. 390. 


Fit of texnpor— Dang lying close by— Picking np 
a blow — No intencioia to cause death* 

The accused, who was chagrined because bis 
melons were not purchased, went into a fit of temper 
and lost self-control. The daag, with which the blow 
on the uncovered head of the deceased came to be 
inflicted, was lying close at band. The accused 
picked it up and at aoce dealt the blow which 
resulted in the fatal injury to the deceased* 


Ss. 300. 302 and 32G— Injories not necessarily 

sufficient to c:aQ«e de«tb— D'atb doe to meoln" 
gitis and compression of brain — No connection 
between this and injorics — Offence. 

Where in a trial for murder, the medical evidence 
was that the injuries inflicted on the deceased were 
not ne-'cssarily sufTicirnI in the ordinary course of 
nature to cause draih, and that deaih was due to 
roeuingiiis and compression of the brain but this 
had no direct connexion with the injuries: 

Held, that the offence fell under S. 326, Penal 
Code, and not under S. 302. A.I.R, 1934 Lah. 
368 = 35 Cr.L.J. 1283 = 151 Ind. Cas, 238. 

■ Ss. 300 and 3*6. 

Death caused by seven accused — No clear evi- 
dence as fo who inflicted the l^atal wound and of 
coninion ititcntion to murder — GoovictioD only 
under S. 316. 1934 M W.N. 729. 


Ss. 300. 302. 304, 326 — Deceased given ono 

blow with takwa Injury not daugeroaa to life 
— Deceased dying of septocaemia — Offence. 

The acciKccl struck one blow with a takwa on 
the head of Oie drr^’irs-d fr< m whom the provoca- 
tion had proceeded. No funher advantage was 
taken (»f the fallen man- The medictil evidence 
diich;sed ihsi ih'" injury was not by itself dangerous 
to life anri it was more probable tlian not that a 
man would normally recover from such injuries. 
Further, it was impovii^ Ic to say whether the poison 
was introduced at the time wound was inflicied or 
subsequently. deceased died of septocaemia 

long aUer the wound w*s inflicted .after keeping a 
normal lemperaiufc for a number of days: 

H^ld, that the offence committed was neither 
niurd^T nor culpable homicide not amounting to 
inijrd*T but one under b. 3^6. A.I.R. 1931 Lah. 
103=33 Cr.L.J. 183=135 Ind. Cas. 068 . 

Ss. 300, 302 and 326 — On© blow with spear 

on fleshy part— Not fatal in ih© natural course. 

A.B C.D. as.'eniblcd together, three of them armed 
with sp«-ars with the int<i<iion of attacking another 
party of men. A save only one blow with a spear 
on flrshy part of the body of one of his opponents. 

Held, that such injury was rot neressartlv fatal 
and A couhl not he convicted under .S. 302, and his 
case fell within (hr ptirview of S. 326, but as there 
bad been a Ion of life in the fight, a severe sentence 
was called for. A’s conipani* ns having been arjing in 
furtherance of a common intention were also guilty 
uririer S. 326, read with S. 34. 1930 Gr. C. 1046 = 

A I R. 1930 I^»- 9 SO. 

Ss. 300, 302 and 325— IntentloD — Absence of 

— Accused chagrined at hJs znrloos not brought- 


Held : (hat there was no inteDtion on the part of 
the accused to cause the death; 


Held further, that the case fell with in the purview 
of S. 325 instead of S. 302. 1929 Cr.C. 630=A.I.R. 
1929 Lab. 863. 


— — S. 300 — Death dae to shock from mnldplo 
lejarics—No single injaty fatal — Not kiio^vn who 
inflicted which injury — No common Iniendon— ■ 
Guilty of grievons hart only. 

Three persons were accused of having iDjured a 
person and thus causing his death. The deceased 
died of shock from multiple injuries which included 
a fracture of five ribs. None of the injuries in itself 
was such as could be called a fatal injury. They 
were believed to have been caused by a blunt wea- 
pon like a sou. 

Held : It was not possible to attribute any parti- 
cular injury to any individual assailant. Nor could 
it be said that any particular injury was a. direct 
cause of death. The common intent of the aiiailants 
could not be held to have been to cause such injury 
as ihry knew was likely to result in death. The 
accused could not therefore by safely convicted of * 
murder. They were guilty of grievous hurt. 114 
Ind. Cai. 704=30 P.L.R. i7i«3o Cr.L j. 368 = 
1929 Cr.C. 8=A.I.R. 1929 Lah. 456. 

S. 300 — Murder or hort — Dnmken man 

shooting at point blank range — Injury not ixs the 
ordinary course causing death ^ Supervenhig 
cauHes leading to death — Gnllty of grievous 
hurt. 

The accused, when he was full drunk, fired at the 
dcceawd and cauicd a wound on the upper portion of 
hii thigh with a shot which was fired at point blank 
range. I'he irjjury was not fatal and was not such as 
in the ordinary course of nature would cause 
death. After nearly two months the injured person 
died, the wound having become septic and dysen- 
tery having supervened a few days b^ore hU death. 

Held: that neither 300 (3) nor (4) applied to the 
case, and (be accused was not guilty of murder: be 
wai not also guilty under S. 304. But he was guilty 
under S. 326 and as the shot was fired at point 
blank range on the upper portion of the thigh 
maximum sentence should be passed. 120 Ind. Cas. 
183^=11 L.L.J. 44 = 3J Cr.L.J. 44 = 1929 Cr.C. 4= 
A.I.R. 1929 Lab. 433. 

^ Ss. 300 and 325 — Hitting with hockey stick 

in return for injuries received the previous 
day — Death by internal bleeding and clotting 
ot blood on the surface of the brain — Guilty of 
grievous hurt only. 

The accused and the deceased were both youog 
men of about 18 years. The deceased and a 
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of his gave a beating to the accused. The next day 
the accused unexpectedly met the deceased* and 
forthwith formed the design of hitting him in 
return for the beating which he had received. Then 
he struck him a violent blow on the back of his 
head, with a hockey stick which he was carrying 
and ran away. The deceased walked on for about 
30 paces and sat down* He was taken home where, 
half an hour later, he was unconsicous. The blow 
caused internal bleeding and a clot of blopd on the 
surface of the brain. This caused death. 

Held, that the accused was not guilty of murder, 
but of an oSence under S. 325 as it could not be 
said under the circumstances of the case that the 
accused knew that the blow was so imminently 
dangerous that it must in all probability cause 
death or that the bodily injury which he intended 
to cause was sufficient in the ordinary course of 
nature to cause death. 88 Ind. Cas* 286=7 L. L* J- 
573=26 Cr.L.J. 1118=26 P.L.R. 430=A,I.R, 1925 
Lah. 559. 

— — S. 300— Quarrel among young boys living 
near each other — Lathi blow found on dead body 
—Guilty of grievous hurt only. 

Where a quarrel began with young boys calling 
each other by perverted names and it ended in the 
death of one mao, but it was found that both the 
parties were peaceably living near each other but 
that lathi wounds were found on the body of the 
deceased. 


put down anytniDg he or she was carrying in order 
to have both hands free. Threfore the offence 
appears to be equivalent to striking the woman and 
nothing more. Conviction altered from S. 304 to 
S. 325* 71 Ind. Cas. 52 = 5 L.L.J. 228 = 24 Cr.L.J. 4 
=A.I.R. 1924 Lah. 47. 

— — Ss. 300 and 326— Boyish quarrel— Stab with 
pen-knife— Offence is one under S. 326 only. 

In a case where as a result merely of a boyish 
quarrel just a short time before, the accused 
stabbed the deceased with a peo*knife four inches 
in length, there can be no conviction for murder 
or culpable homicide not amounting to murder 
where the ‘corpus dclicili’ is not established. The 
offence of which the accused is guilty is voluntarily 
causing grievous hurt by an instrument used for 

cutting. 63 Ind. Cas. 450=3 L.LJ. 581=22 Cr.L.J. 
658=A.I.R. 1922 Lah. 26. 

— — Ss. 300 and 325— Murder or hurt. 

In a case where it is found that there was no 
intention of the accused to cause death or to deal 
such a bodily injury as is likely to cause death and 
if the injured party succumbs to death due not 
directly to the blows struck by the accused but the 
disease havitig supervened, the conviction ought 
to be either under S. 304 or 325 but not under 
S- 302 as the case would not fall within the defini* 
tion of murder. 42 All. 302 = 18 A. L.J. 224=21 
Cr.L.J. 783=58 Ind. Cas. 463. 


Held : the accused should be convicted of causing 
grievous hurt only aud not of murder. 83 Ind. Cas. 
636 = 26 Cr.L.J, 76=A.1.R. 1925 Oudh 284. 


— — Ss. 300 and 325— Swinging sideways blow of 
lathi — Intention ^ or knowledge of rupturing 
liver proved— Guilty of grievous hurt only. 

Where the accused did not lift his lathi above his 
bead, with both hands and bring it down on the 
head of the deceased but struck a swinging sideways 
blow and it was not proved that the accused intend- 
ed to rupture the deceased’s liver or even knew 
that he was likely to do so. Held, the offence 
committed was one under S- 325. 81 Ind. Cas. 969 
= llO.L. J. 563=25 Cr.L.J. 1145 = A.I.R, 1925 
Oudh 135. 

'■ ■■ S8.300 and 325— Blow aimed at woman trying 
to close the door — Child, the woman carried, 
was struck and killed— Guilty of grievous hurt 
only. 

The accused with three others, came to beat the 
owner of the house. His wife who had her small 
son, aged I, in her arms, tried to close deorhi door 
but the three men forced it open and the accused 
aimed a blow at her which struck the little child 
and killed it. It was doubtful whether he ever knew 
that the owner’s wife was carrying the child. The 
affray took place at half past seven in the evening 
on the threshold of the deorhi which was a roofed 
building. The sun had set at 6 o’clock and it was, 
therefore, dark. The woman was trying to shut the 
door to keep out the three men who had come to 
attack her husband, and the accused struck at her 
as he forced the door open. 

Hold: A woman or anybody else closing a door 
sgsmst a person trying to get in would naturally 


— Ss. 300 and 323— Murder or hurt — Interven- 
tion of woman with a child in a scuffle — Death 
of child — Offence. 

A woman with a child interfered unexpectedly 
in a scuffle between her husband and the accused 
in a dark night. The blow aimed at the husband 
missed its aim, but fell on the head of the child 
causing severe injuries, from the effects of which 
it died. Held, that as the blow, if it had reached 
the complainant would have caused simple hurt, 
the accused was guilty of simple hurt only. 21 Bom. 
L.R. 1101 = 54 Ind. Cas. 485. 


Ss. 300 and 326— Murder or hurt — Intention 
to cause death — Grievous hurt. 

L who had a stick attacked B, Learning that G 
was coming to help B, L, entered his house whence 
he fetched a chopper and renewed his attack on B, 
inflicting, more than one injury, B was sent to the 
hospital where he died of sceptic pneumonia. Held, 
that there being no intention to cause death, L 
could not be convicted of murder but only of 
having caused grievous hurt under S, 326. 17 

(fie-) 42=20 Cr.L.J. 137 = 

49 Ind. Cas. 169. 


Ss. 300 and 320— Murder or hurt. 

Where a person squeezed the testicles with a 
considerable force for a considerable time in a 
sudden quarrel and the medical evidence showed 
that undtr normal conditions it would hot endanger 
life. Held, it was a simple hurt and not an offence 
of culpable homicide not amounting to murder, 

since the offender did not know that the injury 

wou d endanger life or under normal conditions 

Bom. L.R. 823 = 18 Cr.L.J. 

1010=42 Ind, Cas. 754. 
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— Ss. 300 and 32S>-'Murder or hurt—Provoca* 
tion — Anger. 

Where being provoked by the conduct the 
deceased and his son coming armed w.th a pitch 
fork and stick respectively and abusing accused’s 
sister and sinking on her head the accused 
in a moment of anger and without premeditation 
struck a blow on the deceased’s head, w<th a pitch 
fork, rot knowing it was likely to cause death, she 
was guilty of an oifence urid?r S. $25 and not 
under S. 304, I.P C 69 P.UR. 1916=17 Cr. L-J. 
270=48 P.W.R. 1916 Cr.=34 Ind. Cas- 990. 

Ss. 300, 302 and 32S — Murder or hurt— 

Grievous hurt. 

Where the chemical analysis did not disclose 
how much arsenic was found and there is no 
evidence otherwise, it is doubtful whether the case 
would come under S. 302 or S. 32'*, I.P C. 20 
C.W.N. 512 = 23 C.L.J. 477 = 17 Cr. L. J, 188=33 
Ind. Cas. 823. 

Ss. 300 and 326 — Murder or hurt— Causing 

death by dhatura— Commission of robbery. 

The accused who had caused the death of two 
persons by administering to them dhatura in order 
to facilitate the commission of robbery, were 
guilty of offence under S. 326 of the Pena! Code 
and not under S- 302, 31 All. 148, not foil. 

19 P.R. 1916 Cr. = 20 Cr.L J. 510=51 Ind. Cas. 670- 

Ss. 300 and 325— Murder or hurt. 

No adequate motive for the murder was proved. 
A perusal of the medical evidence showed that 
aUliougli tfien- were two contused wounds on the 
head a bruiSe on the lorehead and a bruise on the 
neck, there was no fracture of any bones of the 
skull. Nor was there any fracture &f any bone 
ot the body. Drath probably resulted from 
direct violence. NotiC of the injuries taken 
alone could be termed mortal but taking all the 
injuries into consideration it might be inferred 
that they caused death. Held, that the accused 
cannot be held to have intended to cause the 
death. Tiic hurt* caused having actually resulted 
in dealli amounted collectively to grievous hurt. 
The accused caused griev'^us hurt and either he 
intended to cause or knew that he was 1 keJy to 
cause grievous iiurt when he gave the deceased 
sal'll a severe beating and he committed an offence 
under S- 325, l.P.C. I Lah, L. J. 247* 

Ss. 300, 304 (2) and 320(8) — Murderer hurt — 

Death cau:^ed by injury with weapon— Grievous 
hurt — Mis-dircction. 

Where death lias bceu caused by a blow which 
doi s not necessarily suggest an intention to 
cause such bodsly injury as would ordinarily 
cause ilcath, and it is presumed in accused’s 
favour that he had no knowledge that the 
injury wliich he intended to cause was likely 
to cause death, it is not unreasonable to infer 
intention to cause bu't dangerous to life and 
conviction should be bad under S. 320 (fl). S. 304(2) 
is not appropriate to a case where there was, 
deliberate intention to inflict bodily injury to the 
person wfiose death resulted from such injuries. 
6 S.1..IM16=13 Cr.L.J. 750=17 Ind. Cas. 62. 


— S. 300 — Murder or hurt. 

la a riot the accused gave blows one of which 
fell on the temple of the deceased of which he 
died 4 days after. The accused did not commit 
culpable homicide but only an offence of grievous 
hurt. (1911) 2 M.W.N. 188 = 12 Cr. L.J. 528=12 
Ind. (2as. 296* 

Ss. 300, 302, 304, 325, 328, 329— Adminis- 

tration of dhatura for the purpose of facilita- 
ting robbery^Dcath of person to whom dhatura 
is so administered — Offence not murder, but 
only causing grievous hurt. 

Where for the purpose of facilitating robbery, 
dhatura was administered by two persons to 
certain travellers in consequence of which one of 
the travellers died and others were made seriously 
ill, it was held that in respect of the traveller who 
died the offence committed was that punishable 
under S. 325 viz., grievous hurt; and in respect 
of the travellers who did not die the offence 
committed was that defined by S. 328* 20 A. 143, 
not foil. 1908 A-W.N. 243 = 30 A. 568- 


16. Murder with consent of Victim— S. 300, 

Exception (5). 

— — S. 300, Excep. (5)— Accused killing deceased 
with her own consent — Offence. 

The accused and the deceased who was his con* 
cubine were on affectionate terms and there was 
no motive whatever for tlie accused to encompass 
the death of the deceased. In his confession to 
the Magistrate, the accused stated that he killed 
tiie deceased at her own request and with her glad 
Consent. 

Held, that tlie offerp'e amounted to culpable 
homicide not amounting to murder. A.I.R. 1940 
Mad. 138 = 1939 M.W.N. 1132=50 L. W. 784=41 
Cr.L.J, 322 = 1 .L.R. (1940) Mad.428= (1940)2 M.L.J. 
89=186 Ind. Cas. 479. 


— — S. 300, Excep. (5)— Accused killing pcfSOU 
above 18 years of age with deceased’s consent— 
Offence. 

Where the accused killed a woman above the 
age of 18 years, at her request and with her 
consent: 

Held, that the accused was entitled to the beoe* 
fit of Excep. 5 to S. 300, and was guilty of 
culpable homicide not amounting to murd<^» 
punishable under tlie earlier part, 5*304. A.I.R. 
1931 Mad.436 = .^3L.W. 218 = 1931 M.W.N, 393=32 
Cr.L.J. 659=60 M.L.J. 616 = 54 M. 504 = 131 Ind. 
Cas. 147. 

Ss. 300— Exception (5). 

The accused strangled liis beloved aged 16 years 
to death upon their decision to d>e together rn 
despair of ihc future separation and feeling that 
they could not live apart, 

Held, that this was essentially the case where 
the spirit, if not the letter, of Exceptions may 
be applied and, though convicted of murder, 
sentence should be transportation fpr l»fi« 
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117 Ind. Cas. 890=30 Cr. L. J. 855=A. I. R. 1929 
Lah. 50. 

300, Excep. 5 — Murder or culpable homi- 
cide — Murder with the consent of victim — 
Liability for. 

Applicant killed his step-father, an infirm old 
mao and an invalid, with the latter*s consent with 
the object of getting 3 innocent meo (his enemies) 
hanged. Held, that the offence was covered by the 
fifth exception to S. 300, 1.P.C., and was punisha* 
ble not under S. 302 but under S. 304. 45 P.R. 

1917 Cr. = 19 Cr.LJ. 125=43 Ind. Cas. 413. 

S. 300, Exception 5 — Murder or culpable 

homicide — Essentials — Onus of proof. 

A person claiming the benefit of exception 5 has 
to show that the person, whose death he caused, 
consented to have the particular act done upon 
him, knowing that it would cause his death or 
knowing that his life would be endangered there 
by. It is not sufficient to show that the person 
voluntarily took the risk of death. 3 Bur.L.T. 64 
= 5 L.B.R. 160=11 Cr.L j. 345 = 5 Ind. Cas. 988. 


17 . Nature of weapon. 

Ss. 299, 300 and 302 — Weapon used — Infe- 
rence of offence. 

A man who drives a spear into the stomach of 
another and causes that man*s death, commits 
murder, and should be charged under S* 302. 
A.I.R. 1943 Pat. 397=22 Pat. 338=10 B.R. 168=45 
Cr.Lj. 213=210 Ind. Cas- 210. 

— — Ss. 299 and 300— Inference from weapon 
used. 

When a rifle is aimed at the head of another, 
accompanied by words of abuse which cannot be 
spoken in jest, and the rifle is one not liable to 
sudden or accidental discharge, and the person 
with the rifle had full knowledge that the rifle 
was loaded, it is impossible to hold that the rifle 
was fired without an intent to inflict such hodily 
injury as would in the ordinary course of nature 
result in death. A.I.R. 1937 Nag. 274 = 39 Cr.L.J. 
92 = 172 Ind. Cas. 204. 


Ss. 299 and 300. 

If weapons like lathis or the blunt side of 
axes are used in order to break every limb of 
a man’s body, it is just as surely a murder as 
if the head had been smashed. A.I.R. 1936 Lah. 
233=37 Cr.L.J. 751 = 38 P. L. R. 695 = 163 Ind. 
Cas. 143. 

— — Ss. 299 and 300 — • Severe blow with deadly 
weapon fracturing skull — Offence. 

Where a servere blow was delivered by the 
accused on the head of the deceased and the 
weapon used was a deadly one causing extensive 
fracture of the skull as not to leave much hope 
of recovery, even if skilled treatment had been 
applied from the beginning. 

Held, that the accused was guilty of murder 
and that the fact that the deceased died 
only a month after the commission of the 
offence was immateiial. A.I.R. 1935 Lah. 94=26 
Cr.L.J. 1335=16 Lah. 589 = 37 P.L.R. 705 = 158 Ind. 
Cas. 336. 


““Ss, 299 and 300 — Inference from weapon 
used. 

The use of a pocket knife in a sudden fight 
does not necessarily mean that the accused intends 
to cause death or that he knows it to be likely 
that death will follow. Every case is to be decided 
on its own merits. It depends on the way the 
weapon is used and part of the body selected for 
the purpose and not only on the nature of the 
weapon. The violent use of a pocket knife on a 
vital part of the body would necessarily imply 
the knowledge that the act committed was so 
imminently dangerous that it must, in all probabi- 
lity, cause death or such bodily injury as is likely 
to cause death as is laid down in cl. 4 to S. 300, 
and would therefore be murder. A.I.R. 1935 Pesh, 
155 = 37 Cr.L.J, 87 = 159 Ind. Cas. 284. 

— Ss, 299 and 300— Causing death by wounds 
on head with sharp cutting weapon. 

Causing of several wounds on the head and neck 
with sharp cutting weapon should be presumed to be 
done with intention of causing death, the crime in 
such cases, is murder. A.I.R. 1934 Sind 172=36 
Cr.L.J. 223 = 29 S.L.R. 1 = 152 Ind. Cas. 1032. 


■ Ss. 299 and 300 — Accused hitting deceased 
with lathi — Fracture of skull — Death — 
Offence. 

Where the accused hit the deceased with a lathi 
first on the arm when he attempted to ward a 
blow off his head and then when his arm was 
disabled, gave him two blows on the head on 
which the deceased’s skull was fractured and 
he died as a result of the injuries* 


““Ss, 299 and 300 — Inference from weapon 
used. 

If a man, who is armed with a deadly weapon 
like a sela, thrusts that weapon into the chest of 
his Victim and causes instantaneous death, he can 
have only one intention, namely, intention to 

murder. A.I.R. 1934 Lah. 741 = 35 P.L.R. 715 = 36 
Cr.L.J. 696 = 155 Ind. Cas. 275. ^ 


Held, that there was no reason for supposing 
that the accused intended to cause death or to 
cause such injuries as would be sufficient in the 
ordinary course of nature to cause death or to 
do an act so imminently dangerous that it must 
in all probability cause death and that the 
offence was one of culpable homicide not amounting 
to murder. (1936) 164 Ind. Cas. 662 = 1936 A. W.R. 
327 = (1936) a.L.J. 383=37 Cr.L.J. 1020. 


~“Ss. 299 and 300— Nature of weapon, 

A pen-knife which has a blade 4 inches in 

length is not only a dangerous but a deadlv 
weapon. 1933 M.W.N. 1420. aeaaiy 


Ss. 299 and 300— Inference— Wooden handle. 

Where the accused gave a blow to the deceased 
\vitn the wooden h&Ddle of d hoe oiessurio^ 
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3**X10’* and weighiDg 82 toUs, and it appeared 
that the accused gave only one blow on the spur 
of the moment on the thinner part of the head: 

Held, that the weapon could not be said to be 
a formidable one and that as the mtention to kill 
could not be presumed, the offence was culpable 
homicide not amounting to murder. A-I.R. 1933 
Rang. 338=35 Cr.Lj. 43 = 146 Ind. Cas. 315. 

— — Ss. 299 and 300— Inference from weapon 
used. 

A person who thrusts a knife into the abdo> 
men of another must be presumed to have intended 
to^inXlict an injury which he knows to be likely 
to cause the death of that person. A.I.R. 1933 
Lah. 434 = 34 P.L.R. 255=34 Cr.L.J, 711 = 144 Ind. 
Cas. 292. 

Ss, 299 and 300 . 

Violent stabbing with a chhuri on tbe chest 
with death resulting therefrom, constitutes the 
offence of murder and not merely of culpable 
homicide not amounting to murder. A.I.R. 1932 
Lah. 302 = 33 P-LR. 154=33 Cr.L-J. 577 = 138 
led. Cas. 321. 

Ss. 299 and 300 — Inference from weapon 

used. 

A person plunging a dangerous weapon like a 
knife into a vital part of the body of the victim, 
is to be deemed to have intended to cause such 
injury as he knew was likely to cause death. 
A.I.R. 1932 Lah. 254 (2) = 33 Cr.L.J. 375 = 33 P.L.R. 
145 = 137 Ind. Cas. 65. 

Ss. 299 and 300— Violent blow on head with 

lethal weapon. 

A person inflicting a violent blow on the head 
of his victim with a lethal weapon such as an iron- 
shod dang must be presumed to inieiid to cause 
such injury as he knew was likely to cause death. 
A.I.R. 1932 Lah, 244 = 33 P.L R. 130 = 33 Cr.L.J. 378 
= 137 Ind. Cas. 86 (1). 

Ss. 299 and 300— Death by blow with heavy 

stick — Offence. 

Where a person strikes another on the head with 
a heavy stick and thereby cau:»e$ the death of the 
latter he is guilty ol murder, as he must be taken 
to have known that wiiat he was doing must in 
all probability cause the death of the deceased. 
A.I.R- 1931 Mad. 420 = 1931 M.W.N. 266 = 32 Cr.L.J, 
623 = 34 L.W. 631 = 130 ind- Cas. 847. 

Ss. 299 and 300 — Violent blow with lethal 

weapon at vital part— Intention roust be pre- 
sumed. 

The best criterion of the for<-c and character of a 
blow is to r‘*gard the result wliich it has effected. 
A person delivering a violent blow witii a lethal 
weapon like a lathi on a vulnerable part of the body 
as the head must be deemed to have intended to 
cause sueli bodily injury as he knew was likely to 
cause the death of the person to whom the injury 
was caused. 

Where therefore there arc no indications that the 
accused dealt any other kind of blow or tp cause 


any other sort of injury he can be held guilty under 
S. 302. 126 Ind. Cas, 572=A.I.R. 1930 Lah. 490. 

— — Ss. 299 and 300— Fatal wounds with knife 
— Intention to cause death presumed. 

A person who inflicts on the deceased * fatal 
wounds with a knife intends nothing short of inflic- 
ting Heath and so the offence in the absence of 
extenuating circumstances, is murder. 1930 
M.W.N 681=32 M.L.W. 220'=129 Ind- Cas. 228= 
53 Mad. 861 = A.I.R. 1930 Mad. 972=59 M.L.J. 
939. 

— — Ss. 299 and 300— Fight with lathis — know- 
ledge of probability of death presumed. 

When meo who expected a lathi fight use their 
lathis with the result that a man is killed, it must 
be taken, in the absence of special circumstances, 
that they knew that they were doing an act so 
emienently dangerous (hat it must in all probability 
cause such bodily injury as is likely to cause death. 
116 Ind. Cas. 19=1929 A.L.J. 244=10 L.R.A.Cr.47 
= 11 A.LCr.R 299=30 Cr L.J. S59=A.J.R. 1929 
All. 160, 

Ss. 299 and 300— Plunging knife into sto- 
roach— Intention to cause death or fatal injury 
— If can be presumed— Rule of intending natural 
or probable consequences of act— If applicable 
to Indian Criminal law. 

Per Cuming, J. — The natural result of plunging 
a knife into a man's stomach is death or such bodily 
injury as is likely to result in death. The m&u 
who plunges a knife into another man's stomach 
must know that it would cause death or such bodily 
injury as is likely to cause death and that hence 
death would be tlic probable result of his act* The 
man who docs such an act therefore must be held 
to intend to cause death or such bodily injury as is 
likely to result in death, for a man is presumed to 
intend the natural consequence of his action. _ If he 
had not that knowledge or intention in the circum- 
stances and he did tlic act with some other know- 
ledge or intention then it is for him to prove 
it, for that is a fact peculiarly withia his own 
knowledge. 

Per Mukerji, J.— .The presumption that one must 
be taken to intend the natural or probable conse- 
quences of his act— a rule of English criminal law 
which, originally but a rule of evidence, has novr 
acquired the dignity of a legal axiom— is not 
always quite easy to apply to the Indian Criminal 
Law in View of the distinction that the Indian 
Penal Code makes between intention and know- 
ledge, On the question of knowledge much 
d*‘pcnds on the intellectual capacity of the actor. 
109 Ind. Cas. 482=47 C.L J. 240=32 CW.N. 345 
= 29 Cr.L.J. 546=10 A.I-Cr R. 259= A.I.R. 1928 
Cal. 430. 

Ss. 299 and 300— Nature of weapon— Club 

wound. 

Where a person gave the deceased a club-wound 
suflicient to cause tlie death of a man in the ordi- 
nary course of nature: 

Held, that person v/as guilty of murder 
pective oHntention to cause death. 90 Ind. La*» 

147 = 26 Cr.L.J. 1491 = A.I.R. 1926 Oudh 184. 
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Ss. 299 and 300~Organised fights with 
lathis — Combatant using fire-arm# 

Organised fights with each side armed with lathis 
are grave infractions of the law and frequently 
result in the death of one or more combatants* The 
introduction of the pistol is an added aggravation 
and in such cases transportion for life is the only 
appropriate sentence that could be passed against 
the combatant who uses the fire-arm and brings 
down a man to the ground though not dead, at least 
wounded* 87 Ind. Cas* 597=20 Cr.L.J. 997=6 
L.R.A.Cr, 81=A.I.R. 1925 All, 664. 


— Ss. 299 and 300— Striking blow with deadly 
weapon— Knowledge of probability of death 
presumed. 

A man, who deliberately strikes a blow with a 
weapon such as a takwa, on the head of another 
who is held in position so that he can make no 
mistake as to what he is doing, must know that 
his act is so imminently dangerous that it must in 
all probability cause death, and the circumstances 
are aggravated when the murderer is not one of 
those taking part in the original quarrel. 69 Ind, 
Cas. 439=23 Cr.L.J. 711 = A.I.R. 1923 Lah. 68, 


——Ss. 299 and 3t^0— Violent blow with takwa 
cutting through skull— Intention presumed. 

A takwa is a deadly weapon and a person who 
strikes a blo«' on the bead with such a weapon and 
with such violence as to cut through the skull 
should be presumed to do so with the intention of 
causing death or such bodily injury as is likely to 
cause death. 88 Ind. Cas. 995=7 L.L.J. 175=26 
P.L.R. 221=26 Cr.L.J. 1251=A.I.R. 1925 Lah. 373. 


— — Ss. 299 and 300 — Striking with wooden pestle 
on head — Knowledge presumed. 

Where the accused killed his wife by striking her 
on head with a wooden pestle: 


Held, that he must be presumed to know that 
he is likely to fracture her skull and to cause her 
death. 84 Ind. Cas. 942=6 L.LJ. 527=26 Cr.L.J. 
398=A.1.R. 1925 Lah. 244. 


‘Ss. 299 and 300— Slab in the stomach— 
Sufficient in ordinary course to cause death — 
Intention to cause injury sufficient to cause 
death presumed. 

Common knowledge and experience tell us that 

any cut into peritoneum and stomach, is sufficient, 

m the ordinary course of nature, to cause death, 
unless done by a ski<ul surgeon under sale-guards 
discovered dunng comparatively recent years. The 
tact that persons have under medical treatment, 

recovered from wounds in the stomach affords no 
ground for noldii.g that a stab in the stomach, is 

not sufficient m the ordinary course of nature to 
cause death- If a person stabs another in the 
abdomen with sufficient force to penttra»e the 
abdomrn walls, and the internal viscera, he must 
undoubtedly be held (whatever hjs station m life) 
to have intended to Ccuse injury sufficient in the 
course of nature to cause death A 1 k 

1W2 AM 487 D.s 27 M ,,9. KoM. %6 Ind Cal: 
711-1 Rang. 436 = 25 Cr.L.J. 247=A.1.R. 1924 

V«5» 

- -Ss. 299 and 300— Attack with chhavia on 
head — Inientjon presumed. 

W'hen two persons armed with dangerc 

weapons like chhavisatlacned their enemy on t 

head, they were deemed to intend to cause his dti 
and sentence of death was passed. 

Where a person is convicted under S. 302 
murd( r, sentence of death should ordinarily 

12— F. Y. D.— 15. 


— Ss. 299 and 300— Striking with blunt edge of 
cbhavi— Not killed outright— Death by the super- 
vension of erysipelas — No intention to kill o^ 
cause fatal injury. 

The deceased was not killed outright but sur* 
vived for eleven days. The Assistant Surgeon was 
moreover doubtful whether the deceased would 
have died if erysipelas had not supervened. Had 
it been the intention to kill deceased, Jalal would 
naturally have struck him with the sharp edge of 
his chhavi and the other men also would have 
inflicted more serious injuries than they did. 
There was nothing to prevent them from despatch- 
ing him at once. 

Held, taking all the circumstances into consi* 
der:»tion, it has not been «hown that any of the 
appellants intended to kill deceased or to cause 
such injury as they knew to be likely to cause his 
death. There is, however, no doubt that they all 

knew that grievous hurt was likely to result from 
an assault of so serious nature, as dangerous 
weapons were cmploy€d. A.I.R. 1923 Lah. 441. 


— Ss. 299 and 300— Single blow on head with 
hollow bamboo— Factors for consideration. 

It would be most unsafe to suggest .that in all 
cases where death is caused by a single blow from 
a hollow bamboo, the offence is not murder i e., 
that the sole criterion is the nature of the wea- 
pon used. 1 he size, and the weight of the stick, the 
manner in which it is used, and the actual injuries 
caused by the blow must all be considered. 65 Indi 

Cas. 495=11 L.B.R. 115= A.I.R. 1921 L.B. 4. 


Ss. 299. SO*^, 301, 304 and 304-A— Use of 

deadly weapons. 

A person is not absolvr-d from the charge of 
culpable homicide even w.thout intention of causing 
death or such bodily injury as would likely to 
cause it, in cases where tlie offender commits lurk- 
ing house trespass by night and strikes the inmates 
with a dangerous weapon to evade his arrest and 
the inmate dies eventually, simply because his 
guilt is far more serious than mere rash and negli- 
gent act not amounting to culpable homicide. 12 

P W.R. 1911 Cr. = 12 Cr.LJ. 591 

= 12 Ind. Cas. 967. 


Ss. 299 and 300 — Use of deadly weapons— 
u ^ attack- Dangerous wounds followed 
by blood poisoning and fever— Whether murder. 

Whenaperson dangerously wounded by a savage 
attack with murderous weapons was detained in 
ospital where he developed blood poisoning and 
fever and died, the accused were found finally 
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guilty of murder. 7 SX.R. 83 = 15 Cr.LJ. 376=23 
Ind. Cas. 744. 

“ — Ss. 299 and 300 — Use of deadly weapons — 
Nature of offcnce—How found out. 

Where death is caused recklessly and without 
premeditation, the safer criterion to decide the 
nature of the oflencc committed is the nature of 
the weapon used. 1 B. 342, Foil. 7 S L.R. 29=14 
Cr.L J. 459=20 Ind- Cas- 6I9. 

— Ss, 299 and 300 (4) — Use of deadly weapons — 

Fight. 

Trespass on other’s lands with dangerous 
weapons and a fight with those weapons 
with the object of asserting a supposed right 
which ended in death of a person makes the tres- 
oasscrguilfy under S. 300 (4). 11 Cr. L.J. 295 = 6 

lod. Cas. 251. 

18. Private defence. 

(a) Onus. 

(b) Plea in appeal. 

(c) Right exceeded— Offence— S. 300f Except 

tion (2). 

(d) Right, when affords defence. 

(e) Right) when does not afford defence. 

18 (a). Private defence— Onus. 

— — Ss, 300 and 302 — Onus. 

Where in a murder case the accused sets up the 
lea of sell-defence, the burden lies on him under 
. 10^, Evidence Act to prove it and in the absence 
of proof It is not possible for the Court to pre- 
sume the truth of plea of self-defence. A l-R. 1941 
Mad. 280=52 L.W. 884 = {I 940 ) 2 M.L J, 1018 = 42 
Cr. L.J. 305 = 1940 M. W. N. 1236=192 Ind. Cas. 
525. 

— Sb 300 and 302 — Private defence— Right of 
—Onus. 

In a murder case, the burden of proving right of 
private defence rests on the accused who lakes 
such a plea. A. I. K. 1941 Sind 1 1 7 = 42 Cr. L, J. 786 
= 195 Ind. Cas. 833. 


18 (b). Private defence — Plea in appeal, 

Ss. 299 and 300 — Plea of self defence in 

appeal. 

There is nothing to prevent an accused from 
raising the plea of scll-defcncc in appeal if the 
fact* on record would justify such a plea* A.l.R. 
19 j 2 Lah- 606 = 33 P.L.R- 718 = 34 Cr. L.J. 462=142 
Ind. Cas. 901 • 

18 (c). Private defence -Right exceeded — 
Offence— S. 300, Exception (2). 

— S 300, Excep. 2 — Applicability— Conditions 

of. 

In order that Exception 2 to S. 300, I. P. Code, 
should apply, it is essential that tlie person causing 


hurt in the exercise of his right of private defence 
should act ‘‘without any intention of causing more 
harm than is necessary for the purpose of such 
defence.’* 231 Ind. Cas. 462=48 Cr..L. J. 809. 

— Excep. 2 — Applicability and scope 
— Damage to crops by cattle grazing — Owner 
of crops hitting owner of cattle with bhala on 
chest — Death caused— Offence. 

Exception 2 to S- 300, I.P.Code, is a necessary 
corollary to S. 99. A person whose ripe crops 
are about to be damaged or being damaged by 
cattle grazing in the held, is not entitled to 
kill the owner' of the cattle who grazes them in 
defence of his property. If he strikes a blow on 
the chest of the grazer with a bhala and inflicts 
an injury which is sufficient in the ordinary 
course of nature to cause death, be is guilty of 
murder under S. 307, I. P. Code, and his case 
does not fall under Exception 2 to that section, 
26 Pat. 49=48 Cr.L.J. .565 = 230 Ind. Cas. 167= 
13 B. R. 462=AJ.R. 1948 Pat. 62. 

S. 300, Excep, 2— Applicability — Attempt at 

bouse>breaking by persons armed withlorh and 
deadly axe — Aiming of axe at face and head of 
pursuer— Death caused— Offence, 

Where two persons armed with a lorh and a 
deadly axe with a blade 8 1/4 inches broad, pro* 
ceed upon a house-breaking expedition, and in 
order to escape capture, the man with the axe 
uses that axe aiming his blows at the face and 
head of a pursuer armed only with a lathi or 
lorb, it cannot be held chat he is bona fide exercis* 
ing the right of private defence without premedita* 
tion or without the intention of causing more 
hatm than is necessary, so as to reduce his act 
of killing from murder to culpable homicide, 
I.L.R. (1916) Kar. 443=A.I.F. 1947 Sind 107= 
48 Cr.L J. 823. 

^Ss. 30(1, 304 and 99, 

Right of private defence — Extent of— Deceased 
armed with weapon — Accused snatching it from him 
and causing his death by inflicting several wounds 

—If exceeds his right- See Penal Code, bs. 99 
and 304 . 223 Ind. Cas. 99=47 Cr.L.J. 358 = A.l.R* 
1947 Lah. 37. 

S. 300, Excep. (2) — Exceeding right of 

private defence* 

The accused and the deceased were the landlords 
of a village. The deceased who was a lambardar, 
on being informed that the accused had prevent- 
ed his tenants from paying revenue direct to the 
deceased) went to thedcraof the accused with a 
nurnber of unarmed persons with the object ol 
remonstrating the accused. On seeing these men 
the accused got frightened and lost contreu oi 
himself and in that confused state of mind nc 
picked up a gun and fired without havii^ Bny 
intention to kill, as a result of which the de- 
ceased and one other man of his parly diedi 

Held, that the accused was not justified to 
pick up the gun and fire, as he could not have 
reasonably expected to be killed by the P* 7 
which was coming up to his house or to re- 
ceive grievous injuries from them, iaut as 
was undoubtedly overawed by the number ol tnc 
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members of the party and must have felt that 
thc]^ had come to his dera with the iotention 
of insulting or annoying him, he might have 
been justihd to use a much lesser force> He 
was not in any case entitled to use his gun. 
The accused, therefore, exceeded his right of 
self*delence and was guilty of culpable homicide 
not amounting to murder under the first part 
of S.304. A.I.R. 1Q44 Lah. 97=45 P.L.R. 393= 
45 Cr.L.J. 634=212 Ind.Cas. 440. 


— Ss. 300 and 304 — Using dagger in the 
eaercise of right of self-defence — Death 
caused— Offence. 

Where the accused, in exercise of their right 
of private defence of property, use daggers 
and cause injuries to the members of the other 
paity resulting in death of some of them, not 
because they felt it necessary to use the daggers 

for the protection of their person or property 
but were actuated by the desire to punish those 
who tried to enter upon their land, they must 
be deemed to have exceeded the right of private 
defence and must be held 10 be guilty under 
S. 304. A.I.R 1942 Mad. 58=1942 M.W.N. 42= 
201 Ind. Cas. 390. 

~“S. 300, Excep. (2) — Accused seeing his 
brother struck by deceased with cart prop, 
stabbing deceased and killing him— Case held 
fell under Exceptions 1 and 2 to S. 300. 

What is due care and attention depends on the 
position in which a man 6nds himself, and 
varies in different cases. The question here 
must be whether the offender acted honestly, or 
whether he used the opportunity to pursue a 
private grudge and to inllict injuries which he 
intended to be inflicted regardless of his rights. 
Section 300, punishes a criminal act in excess 

private defence, and it is impos- 
sible to regard “due care and attention” in the 
sense which is usually ascribed to it as an 
element m such criminality. 

The accused seeing his brother struck on the 
head by the deceased with a bamboo implement, 
described as a cart prop, and felled to the ground, 
stabbed the deceased which resulted in his 
death: 


Held, that the accused was so provoked as 
to be deprived of the power of self-control and 
there was no reason to suppose that the accused 
was actuate! by any impuUe but that of exercis- 
ing the right of private defence of t^'e body. 
The exceptions I and 2 to S. 300, therefore 
applied. A.I.R. IQjQ Rang. 129-=l9>0 Rang. L.R. 
109 = 41 Cr.L.J 634= 1«8 Ind. Cas. 578. 

r 

-Ss. 300 and 304— Exceeding right of private 
fence and killing — Offence. 

Held, on facts that the accused had a right of 
private defence but in hitting the deceased on 
head with axe and killing him, he exceeded that 
fignt. ( The conviciion was altered to one under 
second part of S. 304). A.I.R. 1939 Lah. 534 = 

‘-*'’.2.7 = 42 P.L.R. 




Where, in a course of fight, a person from one of 
the parties runs away but is chased by another from 
the opposite party and is over taken at a considerable 
distance and is killed, the person chasing would 
be deemed to have exceeded his right of private 
defence and is, therefore, guilty under S. 304 
(1). A.I.R. 1939 Lah. 393 = 41 P.L.R. 360 = 40 
Cr.L.J. 904 = 184 Ind. Cas. 27O. 


— — S. 300, Excep. (2) — Accused acting cruelly 
— Right of self defence. 

An accused cannot ^ plead the right of self- 
defence, if his action is cruel and unusual, and 
he is guilty under S. 302. He has no right of 
private defence, because he has no occasion to 
apprehend death or grievous hurt. Few* scratches 
on his back do not give' hi£h this right, the 
burden of proving which, is on him. A.T.R, 
1937 Pesh. 101 = 39 Cr.L.J. 142=172 Ind. Cas. 
499. 


— Ss. 300 and 304 — Exceeding right of private 
defence and causing death — Offence. 

Where, while the deceased and others were graz- 
ing their cattle on land in the ownership of the 
accused, the accused came with lathis and began 
to drive the cattle away towards the pound and 
on the deceased and his party rescuing the cattle, 
there was a lathi fight between the accused and 
the deceased and his party during which the 
deceased received fatal injuries; 


Held, that although the accused had a right to 
drive the cattle that had strayed into their land 
to the cattle pound, that right did not extend to 
the causing ot the death of the deceased. But 

as It appeared that the deceased and his men did 

attack the accused, while the accused were not 
free from blame, in awarding sentences considera- 
tion may legitimately be given to the fact that 
they were really m the right at first and were 
performing a legitimate dutv in taking the cattle 
of the deceased and others to the pound which 
had strayed into their land, although m doing so, 
they exceeded the rigiit of private defence 
of person and property. Constquentlv, the convic- 
tion for offences under Ss. 147 and 304, J.P.C 
wouhl stand their sentences might be reduced’ 
A-l.R. 1V37 Oudh 54 = 37 Cr. L !• 031=1 O'Ia 
O.W.N. 766 = 164 Ind.Cas. 151. ^ ^>^1=1936 


—-S. 300, Excep. C2)-Right of self-defence 
when not available. 

Under the first two paras, of S. 99 the right of 
private defence is not available against acts done 
or direclrd by public servants acting in good faith 
under colour of their offirc, everi though such 
acts may not be strictly justifiable by law^ Unlike 
the second proviso to Excep. I the exclusion of 
the n-ht of private defence is not confined to 

148 Ind.Cas. 574. ^^^-14 P.L.T. 464 = 

;Ss. 300, Excep. 2, 3n4,Part. I— Deceased in 

vroler/” A determined “ use 

had been carrying nn l.a.son 

With the deceaseds wife and the deceased came 
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ID a state of excitement brandishing a lathi 
determined to use violence against his wife 
while the accused snatching the lathi from his 
hand struck the deceased twice on the head 
which resulted in his death: 

Held, that the second exception to S. 300 
applied and that the conviction should be alter- 
ed from one under S. 302 to one under $.304, 
Part 1. A J.R. 1933 Lah. 144 = 34 P.L R. 886 = 
34 Cr. L. J, 1160=145 Ind- Cas. 921. 

Ss. 300 and 304 — Right of self-defence 

exceeded— Offence. 

Whereof two persons A and B, A was armed 
with a dang and B with a knife, A tried to strike 
B and missed the stroke and the two then grappled 
with each other, in the course of which A was 
unarmed but threw down B who then struck A 
with his knife and A collapsed and died under 
the shock: 

Held, that B exceeded the right of private 
defence which he had and that he should be con- 
victed under S* 304, Part I» I P.C A.I.R. 19J3 
Lah. 10-18 = 35 Cr.L.j. 639= 148 Ind. Cas.243 (2). 


Seizure of the person and dragging a debtor to 
his creditor by the peons of the creditor against 
his will, constitutes an offence of abduction 
within the meaning of S. 362 thereby giving the 
person so dragged the right of private defence 
of his body even to the causing of death subject 
to restrictions mentioned in S. 99. If while 
defending himself such person strikes the person 
against whom he was defending on a sudden 
irrational impulse thereby exceeding the power 
given to him under the statute and causes death 
of the other person, the offence comes not under 
S, 302 but under S. 304. 11 P. L. T. 381=A.I.R. 
1930 Pat. 347. 

Ss. 300 and 304. 

Right of killing offender found committing 
burglary given by S. 103 is subject to provisions 
of S. 99— Deceased beaten to death by lathi blow 
while found coming out of hole in wall after 
committing burglary — Accused held gudty of 
offence under S. 304— S. 300, Excep. (2) held 
applicable but accused held to have exceed^ 
right of private defence of property. 1930 Cr. C. 
948=7 O.W.N. 797=A.I.R. 1930 Oudh 408. 


— Ss. 300 and 304 — SoHden quarrel — Alterca- 
tion in relation to tree to which accused had 
right— Accused hitting deceased with iron-bound 
stick — Death— Right of private defence exceed- 
ed. 

The accused was an occupancy-tenant of a field 
adjoining the field of the deceased. There was a 
kikar tree near the boundary of the two fields in 
respect of which there was a dispute between the 
parties. One day the deceased and another went 
to the field and lopped off branches from the tree 
and were collecting the leaves and branches when 
the accused arrived* An altercation ensued in the 
course of winch the accused gave a lathi blow on 
the head of the deceased which proved fatal. It 
appeared that the accused was prima facie 
entitled to the tree : 

Held, although the accused had a right to 
prevent the deceased from taking away the branches 
and leaves of the tree, he had no justification 
for going to the length of hitting the deceased on 
the head with an iron-bound stick as he did and 
hence be exceeded his nght of p'lv.itc defence. 
A.I.R. 1933 Lah. 1052=35 Cr.L.j 461 = 35 P.L.R. 
195 = 147 Ind Cas. 681. 

S. 300, Excep. (2)— Excessive exercise of 

right of self-defence. 

Where the excessive exercise of the right of 
private defence results in death, Excep. 2 to S. 300 
Comes into play and the offence committed is 
culpable homicide and not murder. 1931 M.W.N. 
646. 

S. 300, Excep. 02) — Right exceeded— 

Offence. 

Whe« the right of private defence is exceeded 
the offence committed is culpable homicide. 1931 
M.W.N. 606. 

——Ss- 300 and 302 —Private defence — Accused 
being abducted— Striking in self-defence caus- 
ing death— Offence under S. 304 only. 


— S. 300. Excep. (2)— Private defence. 

When a person kills a man without premeditation 
in excess of the right of private defence, he is 
guilty of culpable homicide not amounting to 
murder, 106 Ind. Cas. 213 = 3 Luck.244=9 
R. 217=28 Cr.L.j. 1029=1 L. C. 579=A.l.R. 
1928 Oudh 15. 


— Ss. 300 and 304. 

The deceased went up the roof of the accused's 
house and began to remove the rafters which he 
had no right to do. The accused flung a heavy 
balla at the deceased which fractured the de- 
ceased's skull and caused his death. 

Held, that although the accused had a right to 
defend his property, he exceeded that right and 
was guilty under S. 304 (2) 101 Ind. Cas* 663— 28 
P.L.R. 279 = 8 A.I.Cr.R. 164=28 Cr*L. J. 487= 
A.I.R. 1927 Lah, 730. 


S. 300, Excep. (2)— Enmity between partie® 

—Challenges 10 come out and tight— Accuaeo 
being followed by deceased inside the accused • 
bouse— Encounter occurring inside the accused • 
house where laial injury inflicted— Application 
of the right of private defence. 


Vhere a savage enmity had been growing up for 
ne time between the two accused, and t 
:eascd and his brother who were *hcir next door 
ghbours, and acts of aggression had .been com 
tied on both sides on the evening ol ine 

rurrence, and challenges to come out and ogoe 

i passed from one house to the other and 
s an encounter in the space in fron 

3 houses, in the course ot which coxne 

l.cted and suffered on botli ,.des, and 
ge of that encounter one of the accused ran into 
dahliz of his own house and was _ 

Tcby by the dcccascdi and a sharp 

:urrcdjust inside the entrance door ot inc 

hlir, and in the course of that *be 

nc accused with his spear infiicted upon t « 
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dt^ceased the fatal wound, of which the unfortunate 
man expired almost immediately. 

Held: that as the accused was within the thres- 
hold of his own house when he inflicted the fatal 
injury, though hi$ act was not completely covered 
by the provisions of the law relating to the right 
0f private defence, Exception 2 to S. 300 sufficiently 
covered the case to warrant the altering of the 
conviction to one under S. 304» I.P.C. from under 
S. 302, I.P.C. 89 Ind. Cas. 264=26 Cr. L. T. 1320 = 
6 L.R.A.Cr. 113 = A.I.R. 1925 All. 753. 




■S. 300, Excep. (2) — Private defence* 

Continued attack after the opponent has fallen 
down is not exercise of private defence. 6 L. L J, 
483 = A.l.R.-4925 Lah. 230. 



, 300, Excep. (2) — Exceeding right of— No 
apprehension of being killed— Aggressor killed 
in defence— May be guilty under S- 304* 

If a person in defending himself exceeds the 
right of private defence and intends to cause death 
of his assailant he must not be held to be guilty 
of murder. A person in order to defend himself, 
ma> kill his adversary provided he has a reasonable 
apprehension that otherwise he hims'»lf would be 
killed. But if he exceeds the right of self defence 
where thefe is no reasonable apprehension of his 
being killed but only had reasonable apprehension 
of grievous hurt and in defending himself exceeds 
his right of private defence and kills the otheV, he 
IS guilty of an offence less than .murder. His act 
may amount to an offence under S. 304, Indian 
Penal Code. 88 Ind. Cas. 455 = 26 Cr. L. J. 1143^ 
A.I.R. 1925 Mad. 1069. 


— S- 300, Excep. f2) — More harm than neces- 
sary caused — Accused cannot claim bcnefli of 
exception. 


the benefit of Exception 2 to Section 
300 the accused must show that they had no 
of doing more harm than is necessary. 
When the person killed was not merely disabled 
but was beaten to death by opponents in consider- 
able numbers, with a sharp weapon held the offeree 
of murder was committed, Ind. Cas. 347 = 25 
Cf.L.J. 81 1 = A.I.R. 1923 Lah. 232. 


300, Excep, (2) — Killing under grave 
provocation and in belief that murderous assault 
by deceased not otherwise be prevtmed— 
Accused are not guilty of murder. 

If some persons were acting in the exerciseof 
their rights to defend their master against what 

was certainly a murderous assault, and with such 

care and attention a.s was humanly possible at the 
moment and in the circumstances, they did believe 
that they could not protect their master from that 
assault otherwise than by striking the deceased 
fheir lathis, even at the moment imminent ri«k 
of hitting him on the he?d and crack-ng his skull 
they acts then amply satisfy the conditions required 
to bnne them within the terms of second exc* prion 
the definition of murder in S. 300 of the Penal 
(ode. An assault by a mahar tenant on a Rajput 
Acrnindar, even supposing not bkely to result in 

anything worse than grievous hurt, would undoub- 

«dly give so grave a provocation to the Zemin- 
follower* as tq deprive ordinary menpf 


their self-control and if they suddenly and 
immediately assault the tenant 't must be held * 
that they acted while they were still under the full 
influence of the passion engendered by the provoca- 
tion. 66 Ind. Cas. 665 = 23 Cr. L.J. 313 = A. I. R. 
1922 Nag. 141, 

— S. 300, Excep. (2) — Lathi aimed at the head 
of a thief trying to run away — Exceeding the 
right of— Offence under S. 304. 

Accused a servant employed to watch the crops 
of a field, went round one night and saw a man 
cutting the crop at midnight. The thief on seeing 
the accused tried to run but accused, who was 
armed with a lathi at once strirck him a blow 
on the head felling him to the ground; the victim 
of the blow eventually died. 

Held, that under Exception 2 to S. 300, Penal 
Code, the accused exceeded the right of private 
defence of propeity. The conviction of the accused 
should be under S. .304 and rot under S. 325, 
I.P.C. 64 Ind. Cas. 133 = 22 Cr.L.J.741. (All). 

~S. 300. Excep. (2)— Private defence — Death 
caused by stone throwing — Wound on the injured 
person — Liability— Grievous hurt. 

Owing to long standing erm’ty and fresh 
altercation, two parties encountered and hurled 
stones against each other. One of the party was 
struck by a stone of considerable weight which 
ruptured hisltverand immediately caused his 
death. As he fell down and lay on the ground, the 
accused belonging to the other party, caused a 
serious wound in his leg with a sword. Held, that 
the accused was not gu'ltv of muidcr, as there 
could be ro intention tokill. The stone-throwing 
by his party was resorted to by way of defence to 
a similar act by the other party and the causing of 
the death in stone-throWing was an unusual 
incident which could not be repardr d as likely to 
result in injuries which caused death in the ordinary 
Course of nature. In cau^iing the wound by a sv o^d 
the accused was guilt' of ii flirting grievous lurt. 
19 Bom.L.R. 902=19 Cr. L. J. 93 = 43 Ind. Cas, 253. 


— — Ss. 300, Excep. (2), 96 and 99 (4)— Private 
defence— Excess of— Right of private defence— 
More harm than is necessary. 


G while running away met the accused who tried 
to stop him. G hit the accused on th.e head with 
a bamboo, and the accused in return gave O a 
fatal blow on the nerk and caused his death. The 
accused exceeded his right of private defence and 
should be convicted under the first part of S. 304 
hut not under the second pan. 18 Cr. L. T. 284 = 38 
Ind. Cas. 316 (L. Bur.). 








Accused beat the deceased with chairs and dargs 
and caused his death as the latter wa< cutting the 
rice crop belonging to the former. They exceeded 
the right of private defence of property and as 
they inflicted more harm than necessary and caused 

« i murder. 

35 P.R. 1916 Cr. = 18 Cr.L J. 367 = 38 Ind. Cas. 751. 


S. 300, Excep. 2 — Private defence— When 
arises— Sentence what ig proper. 
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When a man is seen with a stick trailing in his 
hand and for purposes of committing tl»cft, the 
right of private defence arises but when the person 
exercising the right has an armed companion on 
his Side he should warn the man with the stick» to 
drop it and surrender, the failure to give the 
proper warning brings the case under S. 300, 
Exception 2 , I.P.C., and in such cases long terms 
of imprisonment are not called for. Firing the 
hrst shot in the air is not a sufficient warning. 17 
Cr.L j. 335=35 Ind. Cas. 511. 

— ~^S. 300, Excep. 2— -Private defence — Pro* 
claimed of fender murdering a Police Ofticial 
trying to arrest him— Publication of proclama- 
tion not proved— Cr. P. Code, S. 87 ( 3 ). 

A proclaimed offender was tried for murdering 
a Police Officer trying to arrest him The prosecu- 
tion failed either to file the statemi^nt referred 
to in cl. 3, S. 87, or to adduce any other evidence 
of publication. 

Held, that the accused was entitled to the benefit 
of Excep. 2 to S. 300, I.P.C. and was guilty of 
culpable homicide not amou'iting to murder. 17 
Cr.L.J. 78=32 Ind. Cas. 670 (Mad.). 


—— S. 300, Excep. 2 — Private defence — Firing at 
a person mistaken for thief. 

Where the accused had no reason to believe that 
the person shot at was doing anything more than 
theft of certain fruits, the mere fact that the shot 
was fired under the mistaken impression that the 
person was the thi'cf^ would not entitle the accused 
to the benefit of exception II to S. 300. 13 Cr L.J. 

782 = 17 Ind. Cas. 414 (Mad.). 

S. 300, Excep. 2— Private defence — Excess 

of. 

Wlicre the accused who was wanted by the police 
on being seized by the deceaseO, in order to r«scuc 
himself struck two severe blows on the head in 
consequence of which the deceased expired within 
a week, held, llic accused excredid his right of 
private defence in that he caused more harm than 
was necessary. 12 Cr.L.J. dl=9 Ind. Cas. 452 
(Smd). 

S. 300. Excep, 2— Private defence — Plea 

not put forth in defence. 

A man was assaulted at night hy three men- He 
did not expect any danger of death or grievous 
hurt, hut he believed that he could not escape 
without using a hnitc which he picked up ai.d used, 
stabbing one to tkaih and wounding the other. On 
his trial for murder the accused did not plead hiS 
self-defence. 

Held, that .as it was in evdence that the accused 
had to struggle against three persons, the Court 
was hound to consider the accused's right of scJi- 
d'‘f«-nce and to decide the case on the facts proved 
in his favor tlicuvh he had not Set up those facts 
in his <iffcnce. Held, furllicr, that the accused 
had exceeded his right of private defincr, but 
heitig within the second exception to S 300 was 
only guilty of rulpahle homicide not amounting 
lo murder 8 M.L.T. 462=12 Cr.L.J. 18 = 8 Ind. 
Cas. 1088. 
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18 (d). Private defence— Right, when 

affords defence. 

““Ss. 300, 302, 97,— Police constable on duty 
going to station premises aod waking up beggars 
sleeping on ground, without using force — One of 
beggars entering into argument and suddenly 
hitt.ng constable on forebrad with heavy imple* 
meni — Constable striking beggar on head with 
hatchet he was carrying, while reeling from effect 
of blow received by him— Act of constable held 
could not be said to be voluntary so as to render 
it criminal — Even otherwise there was held a good 
case for exercise of right of private defence. 
A I.R. 1942 Lab. 33 = 43 P.L.R. 721=43 Cr.L.J. 439 
= 198 Ind. Cas. 860. 

Ss. 299 and 300. 

The deceased who had two das in his possession 
threw one at the accused and advanced to attack 
with the other, whereupon the accused becoming 
alarmed and finding that the only wav in which it 
wa« possible to defend himstlf was to ward off* 
struck at the deceased with his spear and inflicted 
the wound which ultimately became fatal. 

Held, that the accused acted under the right of 
private deferce of the body. A.l.R. 1941 Rang. 17S 
=42 Cr. L. J. 661 = 195 Ind. Clas. 71. 

Ss. 299 and 300 —Right of private defence, 

if can afford complete defence to culpable 
homicide and murder. 

The possibility of murder being reduced to culpa- 
ble homicide throuch the exercise of right of 
private defence is also bound up wth the possibility 
of such right going so far as to afford a compkta 
defence not only to a charge of murder but also to 
a ctiarge of the lesser offence of culpat'Ie homicide. 
A.l.R. 1939 Rang. 225 = 40 Cr.L.J. 725 = 183 Ind. 
Cas. 14S. 

— ■ — Ss. 299 and 300— Police investigation— Sus- 
pect subiecied to torture — Suspect's right to kill. 

When during the investigation of a crime the 
suspect is mercilessly tortured and this is carried 
on for a length of fme he has every reason to 
that he might either be k'lled and would be justified 
even to the extent of killing, in endeavouring ^ 
s'op the tortures to wtiich he is being subjected. 
(1938) 40 P.L.R. 104. 

Ss 300 and 302- Death caused in free fight 

in private defence of property. 

Where both sides were prepared for battle and 
both sides were equally responsible for fighting, 
but the party of the accused had a right to turn the 
complainants rut of the land which had been in 
their possession for a long t’me, and the complai- 
nants were the provekmg party, were in 
and were in force and armed and it needed fore 
and arms to turn them out, and in the course ® 
exeirise of their r*gh(. the accused urforjunatciy 
k'lled a person receiving ihtmselves serious injuries. 

Held, that np criminal liability could be pul wp®” 

the parly of accused at all and in these mat 

it was impossible to judge exactly ^he right am^ 
of force to be used. (*37) 169 Ind. Cas* 829— 59 
P.L.R, 131 = 38 Cr. t. J. 807. 
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— -Ss, 299 and 300 — Extent of right of self 
defence. 

The accused who were in possession of land were 
attacked with dangerous weapons and while defend^ 
/' ing themselves, they inflicted fatal injuries on 
^ome of the attackers which resulted in their 
leath : 

Held, that so long as the accused were confront- 
ed by an untawf ul assembly, they were entitled to 
deal with that assembly as a whole, so long as it 
continued to be dangerous to them. Though the 
accused inllicted fatal injuries on members of that 
assrmhly. they thcmsdves had hecn dangerously 
attacked and were entitled to take all measures 
necessary for their own safety and they could rot 
be expected to judge too accurately what was the 
exact amount of force necessary for that purprse 
and that thev were entitled to acquittal. AJ.R. 
1936 Pat. 622 = .38 Cr. L.J. 139=18 P.L-T. 21=3 
B.R. 131 = 166 Ind. Cas. 129. 


—— Ss. 299 and 300“Deceased endeavouring to 
violate accused’s wife— Accused seeing the act 
and striking deceased. 

Where the accused, on seeing the deceased, 
whom he had brought up from his childhood in his 
own house hold lying on and trying to commit rape 
on the accused’s wife, took a gandasa and gave the 
deceased a number of blows as a result of which he 
died, and it appeared that all the injuries were 
inflicted whilst the deceased was in a lying 
position. 

Held, that the action of the accused waa covered 
hy Cl. 3, of S. If^O, I.P.C., and that altbou^’h the 
right of private defence laid down in that ?. 100. is 
a restricted right and has to be read subject to 
the provisions of S. 99, the assault made by the 
accused uDon the deceased while hr was endeavour- 
ing to vi<.btp the accuse'’*s wife brought the case 
within S. 100, even as qualified bv S. 90 and the 
accused w;,s entitled to an acquittal. A.I.R. 193.3 

A.L.J. 472 = 34Cr.L. J. 882=144 

Ind. Cas. 1010. 


Sa. 300 and 302 — Accused*s attack on deceased 
while protecting himself and porsors in whom he 
was interested — t^onvirtion un«lcr S5. .^0?, is not 
ju.tifiahle. A.t.R 1933 Lah. 1053 = 35 Cr.L.J. 468 
= 147 Ind. Cas. 705. 


Ss. 300 and 304,— Where the accused were 
attacked by a strong and powerful adversary who 
dealt them blows \v th an iron-bound lathi and 
they, in order to protect their lives, attacked the 
deceased and caused his death: 


c f'oM not be convicted under 

5.304. AJ.R. 1933 Oudh 59=9 O.W.N. 1146=34 
Cr. L. J, 243 = 141 Ind. Cas. 751. 


304— Person inflicting wounds in 
defending himrelf is not guilty. 


The law does not require a citizen to behave H 
a rank coward on anv occasion. The right of se 
defence as defined bv law must be fostered in t 
citizens of every free country. If a man is attack 

; run away and he would be prefeci 

J^ustified in the eye of law if he holds his ground a 
qeitycrs a counter attack to his assailants provid 


always that the injury which he inflicts in self- 
defence is not out of proportion to the injury with 
which he is threatened. 

Where the accused is attacked by a party of men 
armed with dangs and having no alternative but to 
defend himself to the best of his ability retaliates, 
he acts in private defence although iu doing so he 
inflicts injuries some of which prove fatal. 1930 
Cr.C. 109 = A.I.R. 1930 Lah. 93. 


— Ss. 300 and 304.— One person, charged with 
lathis by five men, killed two in exercising right of 
self-defence — Exact number and force of blows 
necessary for .such right is impossible to decide in 
such situation. 117 Ind. Cas. ^07=30 Cr. L. J. 863 
= 1929 Cr. C. 58= A.I.R. 1929 Lah. 494. 


Ss. 300 and 302 — Free fight over the village 

bandh— Resisting trespasser of rival villagers 
— Death caused — Right of private defence 
exercised— Of f( nee under S. 326 only. 

People of the village S not heeding the Sub-Ins- 
pector’s warning, having ass< robled, proceeded to 
cut the bandh. People of village K resisted but 
were turned back. Meanwhile a large crowd 
collected on both sides, armed with lathis, spears, 
and garases. People of K, seeing that the people 
of S were not likely to listen to their remons- 
trances, proceeded in a body to prevent them from 
cutting the bandh and to drive them away. A free 
fight ensued; ore man from village S received 
mortal injuries and died on his way to the hospital. 
The Sessions Judge convicted the accused, who 
were residentB of K under S. 302 read with Ss. 147 
148 and 149, l.P. C: 

Held also, that under the circumstances of the 
case and keeping in view tbe fact that moral injuries 
were caused to the dt ceased in a free fight and in 
tbe exercise of the nght of private defence of 
person and property, the conviction of the accused 
appellantis under S. .^02 could not be sustained, 
espcciaMy when the deceased had received injuries 
from several otlier assailants. The conviction was 
therefore altered to one under 5. 326, and the 
stntence of transportation for life passed was 
nducedtoone of three jears* rigorous imprison- 
ment. 1929 Cr. C. 283 = A.1.R. 1929 Pat. 523. 


Ss.300 and 304— Deadly assault on wi^c of 

accused— Accused struck witharuval and killed 
—Private defence. 

A dispute occurred about the headship of a 
family under whom the deceased and liis sister 
were joint tenants, and in cons* quence there was 
^ between them over taking charge of 

paddy stored in a store room- During the quarrel 
the sister cried out that she was being killed. The 
accused, her husband, ran to the place and saw 
that his wife was he ng wounded and gave a blow 
with an aruval to the deceased. Arolher 

^nd^h^dTed accused was also wounded 


Held, that the accused acted in private defence 
and was «uilty under Ss- 302 and 304. 94 In 
Cas. 361 = 27 Cr. L. J. 617=1926 M. W.N. 2l?., 
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18(e). Private defence— Right, when does not 

afford defence. 

Ss. 300 and 304— Private defence — Free fight 

between persons unknown to N— Firing by N— 
N cannot claim right of private defence of 
person or property. 

It is notorious that the countryside in the 
province of Sind is infested with dacoits and 
criminals. N, who was permitted by the authori- 
ties to kcepa gun and use it freely when any occa- 
sion arosC) fired his gun on his own initiative at a 
crowd engaged in free fight with out knowing the 
identity of the person^ with the result that one A 
was killed. N pleaded the right of pr vate self- 
defence of person and property and futher 
contended that his case fell under S. 304-A. 

Held, that as N fired at a crowd of persons 
engaged in free fight there was no question of a 
mistake of fact which occasioned the exercise 
of the right of private defence cither as regards 
person or property. 

Held, also that N must have known when he 
fired his gun at a crowd that if the shot hit one 
of the persons, that person would be likely to die 
of the injury caused to him. The proper section 
applicable was S. 304 and not S. 304-A. 

Held, further that having regard to unsettled 
Conditions prevailing m country side, N should 
be given the liberal interpretation of his act* 
The act of N, while amounting to culpable 
homicide, was not one which amounted to murder 
and he should be convicted under S. 304 Part 11. 
A.I.R. 1945 Sind38 = I.L.R. (1944) Kar. 420. 
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There was an altercation between the accused 
and the deceased who was armed with hatchet. 
The accused first wrested the hatchet from the 
hands of the deceased and then stabbed him to 
death while the other accused held the deceased* 

Held, that the accused were not acting in the 
exercise of the right of private defence but were 
guilty of murder. A.l.R. 1941 Lah.45<^42 Cr.L*J» 
450=193 Ind. Cas. 594. 

Ss. 300, 302, 325 and 34. 

Dispute between deceased and accused who were 
brothers, over right to possess certain land*~ 
Land admittedly in posseesion of accused*— Deceas- 
ed attempting to plough land — Accused and his 
party arriving on the spot— -Sudden quarrel arising 
between parties and accused and his party inflicting 
injuries on deceased with sticks— Accused held 
to be guilty under S. 325''34 and not under S. 302 
— No right of private defence of perron or 
property held to exist. A.l.R. 1938 Pesh* 1^=39 
Cr.L.J. 627 = 174 Ind. Cas. 678. 

* Ss. 300 and 302. 

An accused began a Quarrel by acting in an 
improper manner towards the deceased's wife, 
and when he was asked by the deceased and the 
deceased's wife to leave the scene peacefollv, he 
declined to do so. ConsequcotIy» a fight ensued 
in which the accused stabbed the deceased with 
a knife, who died as a result. 

Held, that the accused had no right of Yofo 
defence and was guilty of murder, AT.R. 1938 
Rang. 441=40 Cr.L.J. 59=178 Ind. Cas. 413. 


S. 300. 

One K established her title to a certain plot of 
land by a decree against one H, one of the 
accused, arid obtained delivery of possession m 
execution of the decree. She then executed a 
sale-deed in favour of the Chaudhuris. The 
Chaudhuris had gone with laboureri* to plough 
the field when they were opposed hy the Mahathas 
the party of the accused, who demanded that the 
Chaudhuris should slop plouglung hecuuse II said 
“the land Inrlongs to me.*' On the Chaudhuris 
objecting that they had tak?n the land by a 
registered deed the party of the Mahathas made 
a violent attack on llnm w th d^-adly weapons 
with the result that three persons from the party 
of the Chaudhuris were kdled and two injured- 

Held, that on the facts there was no right of 
private defence and the party of tlie accused were 
fortunate in escaping from a conviction on the 
charge of rioting. 

Held, also that the injuries ascribed to the 
accusid were inflicted with the intention of 
causing death or at least injury Sufiicieni to cause 
death. The accused were, therefore, guilty of 

murder. A-T.R- 1942 Pat. 96 = 8 IhR. 43 = 43 Cr.L.J. 
41 = 23 P.L.T. 438=196 Ind. Cas. 587. 

Ss. 300 and 302— Accused during altercation 

disarming deceaKcd and slabbing him to death — 
No right of private defence can be claimed — 
Qifcnce held murder, 


Ss. 3OO and 302 — Parties going armed to the 

scene of fight expecting fight— Death of one 
member of one party— Offence, 

Members of faction A went to a scbool armed 
with sticks with the intention of causing injuries 
to three men of faction B who had already gone 
there. The partisans of faction B, knowing 01 
this came armed with hatchets and spears.^ Ihe 
three persons who had already gone before joined 
their faction B and attacked the members 01 
faction A with the result that one of la ter 
got a spear thrust and died on the spot. Commu- 
ting the death sentence passed on tlic ^ssailant 
to that of transportation for life as the pa ty 
attacked was initially the aggressor: 


■leld, that the person thrusting the spear ^^uld 
take the plea of private defence. Any of tne 
tion B. present at the assault could .W. 
ted under S. 302. read with S* 34, even 
s found that he did not actu^ly strike 
cased. A.l.R. 1934 Lah. 11 = 35 Cr.L.J. 1441- 


— Ss. 300, 302, 304, 100. 

Deceased assaulting accused's 

iolcntly with ^ w* apori— Accused giving o 
n deceased and f racturing skull— Accu^d g^ g 

.ater and allowing deceased to cetum bo ^ 

'onviction either under Ss. 302 or let’jjjj, 

034 Pat. 588 = 1 B.R. 183 = 36 Cr.L.J. 316-153 luo. 

ras. 301. 
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——Si. 300 and 304. 

Where the accused was not doing a lawful act 
when he was attacked but was himself the aggres- 
sor and cemmenced the beating of his assailants 
which resulted in the death of one of them* he is 
not entitled to claim the right of private defence. 
A.LR. 1934 Oudh 207=11 O.W.N. 425=35 Cr.LJ. 
801 » 148 Ind. Cas. 804. 

'■ Ss. 300 and 302— Rejection of plea of self- 
defence— Effect.. 

In a case where on a charge of inurder, the plea 
of self-defence is rejected* the offence can onI> 
fall under S.302* because if a man stabs arolher 
over the heart deliberately with a knife capable of 
penetrating into the heart, the law would presume 
that he intended to cause his death, and* therefore 
the oflFbnce would be murder. (1932) 138 Ind. Cas. 
217=33 P.L.R. 287 = 33 Cr.L.J. 570. 

19. Proper way to deal with case under Ss- 299 

and 300. 

— — Ss. 299 and 300 — Case under- — Proper way to 
deal with, stated— Stages by which it should be 
dealt* enumerated. 

The proper way, in which those who have to 
conduct criminal trials should approach the facts 
and apply the law in those cases where one person 
has, by doing some act, caused the death of another 
person is to deal with the matter by stages 
following. 

Stage 1: The first stage requires that it shall be 
established to the satisfaction of the Court that 
the accused person has done an act b> doing which 
he has caused the death of another person. This 
IS the starting point. 

Stage 2: The trial Court must next consider 
whether that act on the part of the accused amounts 
to culpable homicide. 

^ Stage 3 : Section 300, DOW, and only now, comeS 
into operation. If it is established that an act 
which Caused death was done either with one of the 
two intentioDS or with the knowledge necessary 
lu ^ amount to culpable homicide. 

S. 300 comes into operation. 
* u 4 U next thing to do is to ascertain 

^tfsfied.*^^ ingredients of S. 300 have been 

culpable homicide is murder • 
It the prosecution has proved that the act either 
(a) was done by the arcused with the intention 
of causing death, or (b) fulfilled one of the other 
requirements of S. 299 and also fulfilled one of 
the other requirements of S. 300, then it must 
further be considered whether, on the facts of 

culpable homicide is 
the higher plane of murder 

of cuIpabiL homidde" ^or'amounting Jrmurde? 

E"x«Vtirn,‘’of's!loT 

.*lo™*cidc is not murder. If 

matte? 's not murder, the only 

? considered at stage 4 is whether the 

^®*®hjishcd (if such is his case) the 
«nder S- 9^*“ ” * complete defepce 


If in a case of culpable homicide amounting 
to murder, it is not established that the case 
comes within one of the Exceptions to S. 300* 
then it remains a case of murder. A.I.R. 1939 
RaDg.225=40 Cr.LJ. 725 = 183 Ind. Cas. 145. 


20. Sudden fight— S. 300* Exception (4). 

— S. 300 Excep. (4)— Sudden quarrel — Death 
caused by a blow with hammer on head. 

If a man, even in the course of a sudden 
quarrel, gives a terrific blow on the head of anotlier 
with a weapon like a heavy hammer or a heavy 
hatchet and the result is that the headbones are 
smashed to pieces, it must, on the principle that 
a man intends the natural consequences of his 
act, be held that he intended to cause such bodily 
injury as he^ knew was likely to cause death or 
that the injury intended to be inflicted was 
sufficient in the ordinary course of nature to cause 
death. The offence thus conrraitted is therefore 
*“urder both under clauses secondly and thirdly 
to S. 30(), I.P. Code, uoltss some exception to 
that Section reduces it from murder to culpable 
homicide. Pak L. R. (1950) Lah. 132 = 51 Cr.LJ. 
962= A.I.R. 1950 Lah. 149. 

— — S 300, Excep. 4 and S. 302-Applicability— 
Quarrel between parties over past incident— 
Accused flushed with drink and getting pro- 
voked— Accused picking up lathi and striking 
bead of deceased— Death— Ofience. 

Where there is no fight, but only a quarrel in 
re.spcct of a past incident between the accused 
and deceased, ard there is no offer of violtnce or 
use of force on the part of the deceased, and the 
accused who is in a state of drir k gets provoked 
and takes up a lath and strikes a f low on the head 
of the deceased, ititciidirc to br^ak liis head, and 
the deceased dies in a few minutes, the offence 
c murder, and Exception 4 to 

b. JOO docs not apply so as to reduce the offence 
to culpable boiti’c’dc, Th(>uRh the accused may 
not intend to ktll the deceased, he must be held 
to intend to break his head, and that is sufficient 

the apph. at.on of S- 302, I- P. Code. 

49 Cr.L. J. 1]0 = A.I.R. 1948 Lah. 75. 

4-AppHcability-Test of— 
Stab by knite fi^Iowing veibal altercation— 

fxcVp.ro° 

A mere verbal quarrel preceding a stab with a 
knife would not ordmanly raise a question as to 
the apphcability of Exception 4, to S. 300 I.P. 
Code. A word or a sticulat'on may he as 
provocative as a blow but such a case is rare. 

Jfn ?; wT 1 ? applicability of Exception 

?hat whether or not the accused shows 

Herin K i provocation engen- 

dered by the heat of a sudden quarred followed 

fight. Where one person picks up a 
knife and stabs another in the stomach mer?W 
folTowing an exchange of heated word« (hr 

attacker has ac!ed 

wtion thnT n" the provo- 

cation that may have been engendered bv the 

verbal altercation. Exception 4 to S. 300^1 P 
Code, cannot be availed of in such a case by the 
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attacker. 25 Pat. 335=A.I.R. 1947 Pat. 168=48 
Cr.LJ. 838. 

— S. 300, Excep. 4~Appl}cability~Quarrel — 
Exchange of hot words and blows— Pai ties 
sepeiaicd and disengaged— Accused goii g home 
and fetching deadly weapon and thiusung it 
in bark of deceased who stands unguardedly—* 
Death caused — Offence. 

Where a‘ler a sudden quarrel in which hot words 
and bluws arc (xchangcd between the accused 
and the deceased, the paities get disengaged, 
being separated by the persons present there, the 
accused runs to his house ricar by and comes 
out ot it with a harchha and thrusts it in the back 
of the decrased who tails down^ and the injury 
is found sufB icnt to cause death in the ordinary 
course of nature, the offei ce is murder. Lxctp* 
tion 4 to S. 300, I. P- Lode, does not apply to 
the case* Tne act of the accused must he held 
to be deliberate and calculated in that he attacks 
the decea<ied who 1$ unguarded. 231 Ind. Cas* 
400 = 48 Cr.LJ. 786. 

S. 300, Excep, 4 — Applicability* — Condi- 
tions — Accused party going out fully armed and 
prepared for fight — Some carrying hatchets — 
Blow on head with hatchet causing death — 
Otfence. 

Exception 4 to S. .300, I. P. Code, can apply only 
if all the tour conditions laid down are satisfied: 
(1) absence of prcmed'talion ; (2) there must be a 
sudden figlit; (3; the kilhng must be in the heatof 
passion upon a sudden quarrel; (4) the offender 
sliould not liave taken undue advantage or acted 
in a cruel or unusual manner* Where a party of 
persons go out full> armed and fully prepared for 
a fwht, some of themafmed with hatchets, and in 
the fight some of them kill one of the persons on 
tue other side who icsist the trespass and aggr»*s- 
sion by the ai cused pai t \ , Exc< ptihn 4 i© S. 300 
cannot apply. Causing death by Caus-ng a fatal 
injury on the licarl with a hatchet is murder. The 
intcolion must le presumed to be to cause death. 

230 Ind. Cas- 277= 18 Cr.LJ. 590 = 48 P.L.R. 526 = 
A.I.R. 1947 Lah. 236. 

Ss. 300, Excep. 4, 302 and 304, Part I — 

Sudden tight— Aecu«ed exceding right of private 
defence — Offence committed* 

Where there was a sudden quarrel leading to a 
siidiUn fmht and without picmcditation, exception 
4 to S* 300, I. P. Code, clearly applies. If when the 
dccc.i’ied was about to strike wth a si ck, the 
accused pave lum a Mow on his head with his 
kulhari and caused his death, he exceeded his 
npht of private defence, and is pu Ity of an 
offence under S. 304, Part I, and not under S* 402, 

I P. Corlc. 226 Ind. Cas 29=47 Cr.L.J. 810 = 48 
P L.K. 39 = A.I.R* 1946 Lah. 275* 

S. 300, Exesp. 4 — Applicability — “Fight** — 

niowe on «ach aide — If necebuary. 

P. r Mohd Sharif. J. — If A l>eat8 B, wliho.it B 
hasimr l.rauri A. it ran iirvrrihcVis hr .t fujlit. In 
oidf-r tc. applv Exr»-]>ti')n 4 to S. 3^0, I.P. C»'<lr, it is 
not «-5s.*nti.d that ih^rr should have bern Mows on 
ea<h side. A word or a gesticuhiiion may be as 
j)r<*voc.»tiv<“ as a blow. 


Per Teja Singh, J. — II a person gives a blow to 
another, ihere will be a fight only if the other hits 
him back or at least he gets ready and attempts to 
aiisault but none if he keeps quiet and does nothing. 
In that case, it will be only a onesided attack but not 
a fight. If blows arc exchanged, the fact that the 
person assaulted bits back in self-defence would not 
make any difference. If, in the course nf a sudden 
quarrel, one of the parties gives a blow to his adver- 
s • ry and that blow results in death, he cannot take 
advantage of Excep. 4 notwithstanding (be fact that 
after he has given the blow, be is belaboured by the 
deceased, before he dies, or by hfs companions, for 
the simple reason that at the time be gave the fatal 
blow , there was no fight. 221 Ind. Cas. 675=48 
P.L.R. 56 = 47 Cr.L.J. 234=A.I.R. 1946 Lab. 41. 

— — Ss. 300, Excep. 30a and 304 — Sadden fight 
— No premeditation— Accttsrd in heat of pagaion 
striking by knife — tnjnry caused near Uvev — 
Conviction held should be altered from one 
onder $. 302 to one under S. 304. 

Something was said in the course of a conversation 
between i^vo men which led to sudden quarrel, and 
that led to a sudden fight. There was no prtmedita* 
(ion, the fight was sudden and it had been the result 
of a sudden quarrel. In the course of the sudden 
fight, the accuicd in heat of passion, took out a 
knife (which was not of a very dangerous character) 
which happened to be with him and struck out with 
out aiming at any particular part of the body. It 
landed on a part of the deceased’s body which was 
not far removed from a vital organ, namely, the liver, 
and caused an injury to that organ which brought 
about (be death of the deceased: 

Held, that the accused did not take undue advan- 
tage or act in a cruel or unusual manner. The convic- 
tion should I>e aliercd from one under S. 30a to one 
under S. 304, jjara. 2. .A.I.R. 1946 All. 19=1945 
A.L.J* 388 = 47 Cr.L.J. 469 = 222 Ind. Cas. 477. 

— — S. 300, Excep. (4';— Fight — Weapon not neces- 
sary. 

(IVr Verma J.) The “fight” contemplated by the 
Exception need not necessarily be wiih weapons. 
A.I.R. 1946 All. 19=1945* A.L.J. 388=47 Cr.LJ, 
•169=222 Ind. Cas. 477. 

S* 300, Excep. (4) and S. 304— niegal seixnre of 

bullocks by person amounting to theft — Struggle 
between owner and such person— Owoer exceed- 
ing private right of defence of person and pro- 
perty and causing death of auch person— Lack 
of premeditation and sudden fight — Held 
accused’s action fell under Excep. 14) to S. 300— 
No Intention to cauae death— Accused rightly 
adjudged liable under Part a of S. 304. 

A scizi’d lomc bullocks bclonning to B which had 
strayed into his field and relased them on B’s asiuran^ 
that the damage caused hy them would be estimated by 
panchas. Two davs later A went Co B and demanded 
coinpensaiion, but B temporised. Next day while uie 
cattle were being driven <0 field by Bs servants, A 
wiib the help of bis brother D seized them and 
to drive them to the cattle pound. Soon B and hw 
brother C arrived on the icene and a quarrel 
B opened the attack against D and in the course oj tnc 
struggle A also joined and struck B who shouted 
help. At this stage F, B’s servant, dashed to S'*?®*?/® 
B and D. Thereupon C struck A on the head witn 
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bis stick which resulted in the fracture of skull and 
death of A. B was convicted under S. 323, Penal 
Ck>de, and G under S. 304 (2). In appeal against their 
convictionst B and G pleaded right of private defence 
of person and property ; 

Held, that ( i ) the seizure of the bullocks by A and 
D after 24 hours after ibe trespass was illegal and 
amounted to theft and therefore gave B andCarisht 
of private defence of property under S. 97, Penal 
Code. But S. 97 is subject lo S. 103 under which the 
right of private defence of property extends to the 
voluntary causing of death or of other harm to the 
thief under such circumstances as may reasonably 
cause the apprehension that death or grievous hurt 
will be the consequence, if such right of private defence 
is not exercised. Section 103 is itself subject to S. 99; 

(2) that so far as the right of private defence of 
person was concerned, S. 97 is subject to restriction in 
S. 99 and the provisions of S. 100 under which the 
right extends to the \oluntary causing of death or of 
any other harm to the assailant if the offence which 
occasions the exercise is imer alia such an assault as 
may reasonably cause the apprehension that death or 
grievous hurt will otherwise be the consequence of such 
assault; 


exception. A.I.R. 1939 Rang. 225 = 40 Cr.L.J. 725 = 
183 Ind. Gas. 145. 

" S* 300, Excep. (4) — Criterion. 

Whether or not the killing was premeditated is not 
the t«t to be applied when considering, whether 
the exception of “a sudden fight in ihe heat of paa> 
sion” is applicable to any given set offsets. The first 
test is whether the act cf the accuted which caused 
the deceased’s death was done without premeditation. 
The distinction is not to be ignored. If the other 
essentials necessary to bring a case within Excep. (4) 
to S. 300 are also established, such as, whether the 
accused acted in the heat of passion or whether the 
accused acted in a manner which was either cruel or 
unusual and the exception is thereby brought into 
play, the effect would be to reduce what would other- 
wise be murder to culpable homicide not amounting 
to murder. A.I.R. 1939 Rang. &25=40 Cr .L.J. 72*; = 
183 Ind. Gas 145. ^ 

S, 300, Excep. (4) — Applicability. 

The fourth exception to S. 300, Penal Gode, covers 
acts done in a sudden fight. 1937 M.W.N. 1129. 


(3) ^ B opened the attack by bitting D, he was 

the aggresior and the question of defending his person 
did not arise. When the struggle was going on there 
were on the scene B and C with F on one side and A 
and D on the other. The odds were very much in 
favour of B and C and as F*s intervention was for 
peaceful purpose C could not have had a reasonable 
cause for apprehending death or grievous hurt cither to 
B or to himself. He was therefore not entitled to 
attack A in the manner shown. Therefore C by strik- 
ing A on the head clearly exceeded any right of private 
defence ’ to which he might have otherwise been 
entitled; 


(4) as C acted in the heat of passion and in view o 
l«k of pnmeditation, the suddenness of fight and <hi 
absence of undue advantage, his act fell within th< 
stt)pc ofExcCT. 4 toS. 300, Penar Code, and he . wa 
nghtly adjudged liable under S. 304 (2), Penal Code, a 

thcact was done with the knowledge that it was likel’ 

to c^se death but without the intention of causing death 

NT Nag. 326 =i94( 

N.L.J. 198.47 Cr.L.J. 348=223 Ind. Gas. 123. 


■S. 300, Excep. (4) — Two accused charged 


wi 


of jury .ha, oneoftKm 
wltbln Excep. 4 to S. soo—Effect. 

Two accused were charged wiih murder. The iui 
acquitted them of this charge but found that one 1 
them brought himiclf within Excep. 4 to S. 300: 

Held, that when once the jury were satisfied th; 
one of the accused had brought himself wiihin Excel 
4, there was no room for the application of S i 

against the other at all. A.I.R. 1940 Cal. 147=, 
C.L.J. 299=41 Cr.L.J. 383 = 186 Ind. Cas. 847!' 


-S. 300, Excep. (4)--8copo. 

In order to bring a case within Excep. 4 to S tc 
It 11 necessary to establish Inter aUa iLal the act ^ 
done upon a sudden quarrel and where, thcrefoi 

there 11 no quarrel either sudden or otherwise it 
unnecessary to look further and enquire whether the 

eWMti^T «tablisbed any of the oxher facts whirh\ 
FSieotial for the purpose of bringing a case within tl 


Ss. 300, Excep. (4), 302, 304— Sudden quarrel. 

Where as a result of a quarrel between the parlies 
which was admittedly sudden, a fight ensued and one 
person was killed and it appeared that in all probabi- 
lity the assailants had run to take part in the fight 
with the winnowing implements which they were using 
in iheir respective threshing floors and had inflicted 
blows with them. 

* 

Held: that the offence was one of culpable homi- 
cide not amounting to murder and fell under S 204 
Pan I of the Penal Code. A.I.R. ,932 Lah. 3 = 33 
P.L.R. 5 T 3“34 Cr.L.J. 535=143 Ind.Cas. 125. 


— -S. 300, Excep. (4)— Blow Inflicted in sudden 
tight. 

A person who strikes a heavy blow on the head of 
another with a v.raprjn such as a penie must be 
deemed to intcml to cause such bodily injury as is 
likely to cause death and even when such a b'ovv is 
given in the course of a sudden quarrel between the 
abused and the deceased causing the death, the 
offence commuted is one of murder 177 Ind Pac 
944=1938 M.W.N. 871 (.) = 48 L.W.' 4.5 = 39Cr.L j; 




J — ^ .joa — Accuse 

•pears and lathis — Offence. 

In a fight that look place between two cei* 

It appeared that the accused were arm^d ^ 

and other sharp edged weapons and ^JatbiV^'InH 
persons on the other side, were armed w M i .1-^ 
only. From the nature of the in?ur?er ill i 
flirted wi.h spears in the s^e ■'^rea.t 

It was clear that the assailants’ had , 

cause death: ^ mtention to 


aoic under b. 302. Penal Code anrt 7 . pujusr 

by the fourth exception t^S 30! a'i R 
^96=35 Cr.L J. U (.)=.48'l„"d.Ca?36'®” 


S. 300, Excep. 

*S^>sat unarmed 
If applies. 


(4) Use of weapon 
person — Exception 


by accused 
4 to S. 300, 
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The using of a weapon by one person against an 
unarmed person in a sudden fight is not within the 
limits ofExcep. 4 to S. 300, of a sudden fight, be- 
cause it is expressly provided that no unfair or undue 
advantage must be taken by one of (he combatants, 
if the plea of sudden 6«ht is to be raised by way of 
exception. A.I.R. 1938 Rang. r5a®39 Cr.L.J. 300=173 
Ind. Gas. 299. 

S. 300, Exevp. 4 — Taking undue advantage. 

When a man attacks an unarmed person with a dag- 
ger he takes undue advantage and acts in a cruel 
manner. A.I.R. 1940 l^csh, 1=41 Gr.L.J. 374=188 
Ind. Gai. 313. 


Held: that the crime was one of murder even though 
committed without premeditation and in the beat of 
passion. loi Ind. Gas. 191=28 Cr. L.J. 415=. A.I.R. 
1927 Lab. 808. 

— ” 5 . 3 <*o, Ezeep. (4)— Sudden quarrel— Single 
dang blow on head — Death-^Offence. 

^ Where in a sudden quarrel, the accused deals a 
single blow with a dang on the head of his antagonist 
an old man whose weakness and enlarged spleen might 
have hastened hU death which ensues, the accused is 
guilty not of murder but of culpable homicide not 
amounting to murder. A.I.R. 1994 Lah. 467=35 
P.L.R. 371 =36 Cr.L.J. 629=155 Ind. Gas. 77. (1). 


— “ — S. 300, Ezeep. (4) — Striking unarmed per- 
son — OKence. 

Where the accused who in a sudden fight strikes 
an unanneJ person with a stickle, thereby causing 
his death, and hinuclf getting a few scratches on his 
back, Ejicrp. 4 of S. 300, doer not applv. A.I.R. 1937 
Pesh. 101=39 Cr.L.J. 142=172 Ind. Gas. 449. 

— — S. 300, Excep. (4) — Application of — Sentence. 

To attract the application of (he fourtli exception 
to S. 300, Penal Code, it is necessary (o show that (he 
accused did not take undue advantage or acted in a 
cruel or unusual manner. Where a person without 
provocation takes out a knife and stabs an unarmed 
person, he acts in a cruel or unusual manner. 

Th^ question of sentence considered. 1937 M.W.N. 
1236. 

S. 300, Excep. f4) — Aceosed armed with hat- 
chet atiacking deceased uiia»"med — Case not one 
of sudden fight — Offence not committed In heat 
of passioa — Exceptions 2 and 4, If apply. 

Where the accused was armed with a hatchet when 
lie atiark»<l the deccatidwho was unarme<i and the 
c.ise could not he .«aid to be one of sudden fight, 
or th.at in the heat of pas.sion the accused without 
having t.iken undue advanfape or uiUiout having 
acteri ut a > ru<-l or unusual manner did what he is 
alleg. d to Ii^vc done. Excep. 2 and 4 to S. 300 can- 
not he availed of by him. A. I. R. 1936 Sind 31 = 
37 Cr Lj. 483 = 161 Ind.Cas. 414. 

S. ^oo, Excep. (4) — Criterion for application 

of. 

The tiurober of wounds is not the criterion, but 
in f.u;i the p intion of the two combatants with regard to 
tlu ir afiiis and also the use of those ann* au- the 
rorisideratioiii to be kept in mind wlien applying 
F.xci'p. 4 to S. 3t>o. Oiii'ecpirntly, where thr deceased 
is not armed but the accused is and he causes grirv'ous 
hurt to the (lecea«ed with fatal results by causing only 
one wtmiul, he is not protected by Excep. 4 to S. 300, 
.and the off-nce conitnitted j* murder. A I R. 1935 
Prdi. 59 = 36 Cf. L. J. 914= I 56 Ind. Gas. G. 


— 299, aod 300 ' Attack on man unarmed— 
Heat of pasaloQ — Undue advancago of victim’s 

belplc890e«» — .Vturdor. 

Whi-rc the accvu<-d took undue ailvantagr of the 
victim, who was lying on his charpoy when lie was at- 
tacked with a forniid.tble weapon, w.is nut armed aiid 
was not m a position to defend himself. 


S. 300, Excep. (41 — Unpremeditated assault— 

No intendoo to cause dea*h — Offence. 

Where (he assault was committed by an impulsive 
young man as a result of sudden excitement, and 
though he gave two blows (o his victim, neither of 
the blows vvas aimed at a vital part of the body, 
and it appeared that it could not have been present 
to the mind of the accused that a .stab on the frontal 
prominence of the hip would penetrate the abdominal 
cavity: 

% 

Held, that the accused had no intention to cause 
death or such bodily injury as was likely to cause 
death, that at the moit he could be burdened with 
knowledge that hij act was likely to cause death and 
(hat he should be convicted under S. 304, Part II 
and not S. 302. A.I.R. 1934 Lah. 332=35 Gr.LJ. 
* 3 ‘ 9 =* 5 » Ind.Cas. 469. 


S. 300, Excep. (4) — Splitting sknll of an 

unarm^ man wt(b hatchet— No apprehension 
of injury to accused — Excep. 4 does not apply. 

Although culpable homicid** is committed without 
premeditation and in a sudden fifht, and also in the 
heal of pasiion upon a sudden quarrel, when a man 
uses a hatchet on another unarmed man and strikes 
him a blow 00 the head with that hatchet splitting 
hit skull while he wax under no reasonable appre- 
hension of injury to himself, be cannot claim the 
protection of Exception 4. 94 Ind. Cas. 134=8 
L.L. .L 188 = 27 Cr-L.J. 566 = 27 P.L.R. 244=A l.R. 
1926 Lah. 361. 


S. 300, Ezeop. (4) — Une member in a brswd 
etrJking with hatchet — Victim unarmed and 
taking no activo part — Ezeep. 4 does not apply- 

When a brawl is taking place in which the 
assailants on hoih sides arc using sticks a member of 
one side, who intervenes with a hatchet and strike 
ov< r the head of a member of <hc other side, who 
is empiv-handcd and is taking no active part in (he 
fight an<i kills him in consequence commits murder 
and nothing less. Excep. 4. S 
aftplicaiion. 107 Ind- Gas. «77 — 5 
c'rL.J. a3n=9 A.I.Cr.R. 488=A.IR- 'O’S Oudb 

22 1 . 


s. 300. Excep. (4) — Uri‘ioe advantage when 

can be deetued to be taken* 

When Excep. IV to S. 300 is applicable at the 
beginning of a fight, it cannot be held that one ol 
the participanii has taken an undue advantage over 
thr other, because the latter has acknowWgcd 
defeat and has turned tail, and thcrcuF»n the fori^ 
combatant pursues tfic advantage which he 
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obtained. A.I.R. 1937 Rang. 2=38 Cr.L.J. 321 = 
167 Ind. Cas. 114 (D.B.). 

— s. 300, Exception 4 — ^Absence of premedita- 
tion — Accaeed stabbing deceased in beat of 
passion — Offence. 

Where there i§ no premeditation on the part of the 
accused who stabs the deceased fatally in heat of 
passion upon a sudden quarrel and no undue 
advantage is taken of the deceased, the offence is one 
of culpable homicide not amounting to murder and 
Excep. 4 to S. 300, applies. A.I.R. 1937 Rang. 2=38 
Cr.L-J. 321 = 167 Ind. Gas. 114. 

— S. 300. Excep. (4) — Injury resulting in 
death — Offence, 

Where there was in fact a sudden fight and every- 
one was trying to hit one of the opposite side and no 
body thought about the private right of self-defence 
and one person from the opposite side received blows 
during the fight which resulted in his death: 

Held, that the offence committed was culpable 
homicide. A.I.R. 1935 All. 438=36 Cr.L-J. 1*45 = 
1935 A.W.R. 340=157 Ind. Gas. 422. 

Ss. 300 and 304 — Skewcr for breaking ice, 

picked op and plunged into stomach of victim 
in heat of passion — Offence. 

The deceased was instrumental in raiding a bouse, 
where the accused and some others were gambling. 
The raid, however, was unsuccessful. Some days 
afterwards, the deceased and the accused met in a 
hotel where an altercation started, the accused saying 
that if the deceased tooksteps to have him captured 
again, he would kill him outright. The deceased got 
up and said that he could not kill him and he could 
try whether he could. Thereupon the accused who 
had picked up a long skewer*like instrument for 
breaking ice in his hand, thrust it into the stomach 
of the deceased and the deceased died of those 
wounds : 

Held, the crime was unpremeditated, that there 
was a sudden altercation and fight and that tbc 
accused picked up a skewer for breaking ice in the 
heat of passion and plunged it into the stomach of 
his victim. It was not a weapon which he was carry- 
ing himself and everything pointed to the suddenness 
of the fight. Consequently, the offence he committed 
was culpable homicide not amounting to murder 
punishable under the first part of S. 304, Penal 
Code* A.I.R. 1935 Lah. 149=36 Cr.L.J. 190=152 
Ind. C^s. 860. 


— S. 300. Excep. (4) — Exchange of abases and 
Sadden fight — Accused scabbing deceased— 
Absence of motive — Offence. * 

The deceased and his brother while coming home in 
the evening came to a dry water course where the 
accuced was sitting. The deccared and he commenced 
to exchange absuses and grappled with each other. 
During the struggle, the accused suddenly took out 
bis knife and stabbed the deceased piercing the lung 
and causing his death. Motive was not established: 

Hold, that in the district where the incident took 
place, knives were commonly carried and the accused 
suddenly, without realising the consequences, in the 
heat of passion, thrust the knife into the side of the 
deceased during the fight and that Excep. (4) to 


S. 300, applied to the case and the offence was that 
of culpable homicide not amounting to murder 
punishable under the first part of S. 304. A.I.R. 
1934 Lah. 818=35 Cr.L.J. 1165=150 Ind. Gas. 640. 

S. 300, Exception 4, %vbon available. 

Tbc latter part of the exception provides that the 
offender must not have taken undue advantage or 
acted in a cruel and unusual manner. 1934 M.W.N. 

47. 


S. 300, Excep. {4). 

Where the accused and the deceased simultaneously 
made preparation to assault each other with deadly 
weapons and they immediately fought; 

Held, that the accused could not be held to have 
succeeded in the plea of self-defence, but that the 
case fell under Excep. 4 to S. 300. A.I.R. 1933 Rang. 
142 = 34 Cr.L j. 783= 144 Ind. Gas. 420. 

S. 300, Exc^eption (4) — Application of. 

Whether there is premeditation or not, Excep. 4 to 
S. 300 cjnnot apply even if the accused stabbed in ihc 
heat of passion upon a sudden quarrel when the stab 
cannot be said to have been given without the 
offender having taken undue advantage. A.I.R. 1933 
Pat. 508=14 P.L.T. 464=35 Cr.L.J. 725=148 
Ind. Gas. 574. 

— — S. 300, Exception (4) — When applicable, 

The fact that an offence was committed without 
premeditation, in a sudden fight, in the heat of 
passion, upon a sudden quarrel, is not alone suffi- 
cient for the application of Excep, 4 to S. 300. It 
must also be found that the offender did not take 
any undue advantage or did not act in a cruel or 
unusual manner. A.I.R. 1933 Oudh a38=io 
O.W.N. 986=35 Gr.L.J. 115=146 Ind. Gas. 563. 

— — S. 300 — Exception (4) — When applies. 

In order to lake advantage of Excep. 4 to S. 300 
it must be shown that the offender did not take undue 
advantage, or act in a cruel or unusual manner 
A.I.R. 1932 Lah. 606=33 P-L.R. 718=34 Cr L T 
462=142 lud. Gas. 901. ' 


So. 300 and 304 — Sudden altercation — Sinale 
blow on head — Offence. ° 

The accused and hU uncle lived in adjacent houses. 
One day the accused found his unde digging some 
earth in a land leading to his house; an al^rcation 
arose and the accused struck his uncle on the head 

with a lathi with the result that the latter fell down 
unconscious and died soon after; aown 

Held, On the facts that the offence amonnt^^ 
to culpable homicide not amounting to rr. ^ 
within S. 304. Part II of ,hn I P c In?'^‘‘" 

567=33 Cr.L.J. 446=33 P.L.R. 5;6 ” Ind. Cas. 


- — S. 300, Excep, (4)-Six iajaries on 
Exception (4) not applicable. ^ 

In a case under S. 302. where it vua- f j l 
thcdeceaicd who was unarmed Ld who'^hld nol 
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r if* '^1 difficult to hold that the case 

fell withm Excep. (4) to S. 300, because even 
assummg that the quarrel was sudden, the accused 
must have acted in a cruel manner in so assaultinff 
and causing so many injuries to a man who 
unarined A.I.R. 1931 Lah. 280=32 Cr. L. J. 1254= 
*34 Ind. Cas. 829. 


— Ss. 300 and 304^Orfence» under. 

A sudden dispute arose between the accused and 
another person. The deceased, who was a friend and 
partisan of the other party, came upon the scene and 
the accused thinking that he came to help his 
opponent, gave only one blow to him with a kari with 
which be was scraping grass. The blow resulted in 
tkc dcatli of tke deceased. 

Held, that as the culpable homicide was caused 
Without premeditation and only one single blow was 
given, the offence was punishable only under S. 304. 
115 Ind. C^. 144 = 1929 A L.J. 508=10 L.R.A.Cr. 

*>37 = 30 Cr. L. J. 410=1929 Cr.C. 
77- 1929 All. 535. 


S. 300, Excep. (4) — Sadden qaarrel*— A blow 
*1*® head and another on the leg not cmel 
and unusual act. 

Where the accused struck with lathi only one 
blow On the head and one on the leg in a sudden 
and unpremeditated quarrel, such blows with a 
lathi do not amount to acting in a cruel and 
unusual manner and the accuicd is entitled to the 
benefit oj the Exception 4. 121 Ind. Ca*. 724 = 30 

P.L K 487=1929 Cr.C. 311-^31 Cr.L.J. 289«A.I.R. 
1929 Lah. 719. 


Ss' 300 and 304 Sudden quarrel — Both 

pariieai armed and receiving inj urles'— Proper 
sectioQ is 304. 

\^’hcrl- there was a sudden quarrel and a hght, in 
the course of which t^c deceased was stabbed by the 
accused <iud the accused hirn<clf received an injury 
troiu some weapon sucJi a knife: 

Held, that the accused cannot be said to have 
taken undue advantage of the deceased since he 
Inuucll was attacked and wounded also by a knife, 
and the in >rc appropriate section under which the 
accused should have lieen convicted is S. 304. 97 
Ind. Cas. 952 = 27 Cr.L.J, 1192 (Mad.). 


Ss 300 nod 304 -Fracturing of akuU with a 

lathi in suddea nagor— Death cause<l — locentioo 
to kill cannot be inferred. 

Where the wife of (he accused and the deceased 
woman were quarrelling and the accused bring 
provoked by the abuse g'ven to his wife, in tudden 
anger struck the decra>cd a heavy blow on die ticad 
wiih a heavy lathi and fractured her skull and 
caused her death: 

Held, that the rircninstances of the case did not 
lead to the inference of an intention to kill and it 
couid not lie inferred on the evidence that the 
acciii4-d h.id the knowledge that ilic act was to 
iniininenily dangerous that it must in all probability 
caukr de.ith. 102 Ind. Cas. 349 = 8 A.I.Cr.R. iKq«* 
»• IM. 1. Cr. 1. J. 5.|i=AIR. 1927 Pat. 

I u. 
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— S. 300, Excep. (4)~5absoqaeiit conduct. 

Exertion 4 to S. 300 is meant to apply to casei 

wherein, in whatsoever way the quarrel origioated. 

toe subsequent conduct of l^tb the part*et put them 

upon an equal footing. 99 Ind. Gas. 251 = 8 L.L.J. 

93 = 27 Cr.L.J. 459 = 27 P.L.R. i3a=A.I.R. 1026 
Lah. 219. ^ ^ 

— 'Ss. 300 and 304. 

the accused had a pistol upon him but he 
did not come with the intenlion of using it out, and 
he used it in the course of a sudden £gbt; 

Held: that be is guilty only of culpable homicide, 
not amounting to murder under the first part of 
S. 301. 93 Ind. Cas. 251=8 L.L. J. 93=27 Cr.L.J. 
459=^27 P.L.R. i 32 = A I.R# 1926 Lab. 219. 

— S. 300, Excep. (4) — Only one out of four 
injuries seriona — Accused recelvsd Csvotve 
injuries, some sesious^OHence committed 
without premeditation — Excep. 4, applies. 

. Where the accused was found to have caused four 
injuries to the deceased with a clasp knife and the 
only serious injury was one in the abdomen of the 
deceased and the accused to save himself received 
presumably at the hand of the deceased no less than 
twelve injuries including a contused wound on the 
front of his head and a fracture of metacarpal bone 
of the index finger of tbe right hand. 

Held: that the offence was committed without pre- 
meditation in a sudden fight and the accused was 
entitled to the benefit of the 4th exception to S. 300. 
gt Ind. Cas. 58=7 L L.J. 538=26 P.L.R. 620«.27 
Cr.L.J. 26 = A.I.R. 1925 Lah. 633. 

Ss. 300 and 304 -- Death caused by Isnife 

stabbed in sudden figbt-^OIfencc falls ander 
section. 

A sudden fight arose between accused and another 
person about drawing water at a tap. They abused 
each other and in the beat of the moment accused 
drew out bis knife and stabbed hii opponent in the 
chest. This resulted in the latter's death. 

Held: that tbe knife though it had a blade of only 
three or four inches was a dangerous weapon as It 
bad actually caused a fatal injury, and that the 
accuted, though, he did not intend to cause death 
or to caut>e sucli injury as was likely to cause death 
yet he nm»t have known that he was likely to cause 
death and that he was therefore guilty of an offence 
under Section 304 (2). 82 Ind. Cas. 361 *“25 

Cr.L.J. 1289= A.I.R. 1925 Lah. 146. 


— — Ss. 300 and 304. 

Because the fight is a sudden one, it cannot be said 
that each accused must be held responsible 
the part played by him individually. 40 All. 68® 
Foil. 24 P.R, 1919, Foil. Wnere it is proved that 
each of the two accused used kulbarl or axe, and 
their intention when they attached tbe deceased, 
was a Common one: 

Held, the intention roust be presumed to bave 
been to inlllct injuriri likely to cause death. It la 
nt)t necessary to make out premeditation in order i 
establish a common iutcntiou at the moment u» 
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action. 76 Ind. Cat. 692=25 Cr.L.J. 228=A.I.R. 

1923 336. 

S. 300, Excep. (4) — Fatal assault — Sudden 

fight. 

Owing to a dispute about payment of rent three 
men attacked two others with laihis. A free fight took 
place. Considerable injuries were inflicted on both 
tides. One of the persons attacked received several 
injuries which culminated in bis death, some of which 
were inflicted after the deceased had been felled to 
th e ground. It did not appear, however, which of the 
injuries had been cautecl by which ol the assailants. 
Held, that the accused were guilty of culpable homi- 
cide not amounting to murder under S. 304, I.P.C. 
as the assault was sudden and the injuries had been 
inflicted in the beat of pastion. 40 All. 686=16 
A.L.J. 7:» = i9 Cr.L.J. 953=47 Ind. Cas. 805. 

S* 3 ®t>» Eixcep. (4)^Sadden fight — 'Using knife 
when no danger to body.* 

Mere use of knife by accused, where there is no 
danger, even of serious hurt to his person, deprives 
him of the protection under exception. 4 of S. 300,!. P.C. 
4 Cr.L. Rev. 373, FoU. 16 Cr.L J. 747«=3J Ind. Cas. 
347- (Mad.). 

'~—S- 3 ®o> Excep, (4)— 'Sudden fight — Culpable 
boniicsde'— S^pe. 

It is not culpable homicide where an accused on a 
sudden quarrel without premeditation and on the spur 
of the moment causes the death ofa human being by 
striking a blow on his head with Cbhavi. 3 P.L.R. 1914 
*4 P-W.R. 1914 Cr. = i5 Cr.L.J. 176=22 Ind. Cas. 
754 ' 

— —Ss. 300, Excep. (4) 323 end 325— Sudden fight 
Absence ef cendueive pioof. 

Where one of several persons engaged in a sudden 
nght died by a severe blow and it was not proved con- 
clusively as to who caused the blow or as to whether 
accused or any member of his party intended or knew 
that he IS likely that such would be the result the ac- 
cused should not be convicted under S. ■704 or ■72'>; but 
only under S. 323 of the Code. i P.W.R. 1913 Cr.= 
14 Cr.L.J. 104=162 P.L.R. 1913=18 Ind. Cas. G64. 


S. 300 Excep. 4— Sudden fight. 

Where it w proved that there was a fight between the 
reused and the deceased in the course of which the 
latter received the injuries and dud, but there was 
rwt sufficient cause of the motive for the murder. 
Held, that the accused might properly be given the 
benefit of Excep. 4 of S. 30© and convicted of culpable 
homicide not amounting to murder. 5 M.L.T. 207= 
II Cr.L.J. 191 =4 Ind. Cas. ui6. 


S. 300, Excep. (4)— Murder sudden fight— 
Private defence. ° 

parly pursued the complainants 
m three boats for a long distance and then when they 
had them m their power landed and attacked them 

action does 
4 to S. 300, but certainly 
amounts to murder. There is no right of private dc- 

'^hoarc merely taking refuge in 
their lives. 29 C. 306, Foil. (,907) 8 C.L.J. ffit. 


21. Sufficient or likely to canse death. 

Ss. 299 and 300— Offence under — Bodily in- 
jury intended to be inflicted aulficient to cause 
demth — Injury to vital part — If nccesBary. 

Per Pnranik, J. — Injury to a vital part of the body 
is not necessarily an ingredient <0 detern>ine whether 
the case falls under S. 300, I. P. Code, or not. If the 
bodily injury intended to be inflicKd is sufficient in the 
ordinary course of nature to cause death the offence 
f-lls under S. 300. I.L.R. (1945) Nag. 931=222 Ind. 
Cas. 389=47 Cr.L.J. ^qi^A.I.R. 1946 Nag. 120= 

1945 N.L J. 612. 

—— Se, 299 and 300— Offence, held fell under 
S. 300. 

Where bodily injuries intended to be inflicted arc 
sufficient in the ordinary ccuric of nature to cause 
death, the offence falls under S. 300. 

An accused giving several blows with a fairly heavy 
lathi on the body of the deceased causing fracture of 
two ribs, injury to pleura and laceration and punc- 
ture of one of the lungs was guilty of murder. A.I.R. 

1946 Nag. 120=47 Cr.L.J. 441 = 1. L.R. (1945) Nag. 
931 = 222 lud. Cas. 389. 


Ss. 299 and 300 — Injury in ordinary course 

of nature snfficifnt to cau&e death, what Is — 
Probability of death very great. 


An injury sufficient in the ordinary course of nature 
to ca^e death need not be an injury which inevitably 
and in all circumstances must cause death. If the 
probability of death is very great, then the require- 
ments of thirdly, i»nder S. 300, are satisfied, and the 
fact that a particular individual may by the fortunate 
accident ot bis having secured specially skilled treat- 
ment, or being in possession of a panicularly strong 
constitution have survivtd an injury which wotild 
prove fatal to the majority oj persons suljcctcd to it 
IS not enough to prove that such an injury is r.ot suffici- 
ent “in the ordinary counc of nature” to cause death 
A.I.R. 1044 Mad. 223 = 57 L-W. 13= (1944) i M.L.j! 
25=1944 M.W.N. 29 = 45 Cr.L. J. 729=LL.R. (19.4) 
Mad. 763 = 214 Ind. Cas. 113. ^ 


“ 'Ss. 299 and 300. 

It is not correct to say that the words “sufficient in 
the ordinary course cf nature” in cl. 3 of S. 200 
can only be applied when death must be an almost 
Mriam result. A,1 R, 1942 Lah, ^^^, = 43 Cr.L.J. Qia 
.— I.L.R. (1942) Lah. 145 — 202 Ind. Cas. 315. 


299 and 300— Sufficient in the ordlnarv 

course of nature to cause death* — What is. 

Whether an injury is or is not sufficient in the 
ordinary course ol nature to cause death, is a question 
^ fact and it docs not cease to be sufficient mcrclv 


3"“— Sufficient to cause death- 

Where a wound Inflicted is not necessarily fatal but 
the injury .. suffic.en, in the ordinary course of nature 
to cause death and the actual death is caused by an 
.nfeetton setting the wound, the fact mat e, ,,0^?“ 
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fcrencc to the crirairtal responsibility of the person 
charged. A.I.R. 1938 Rang. 56=39 Gr.Lj. 412=^ I74 
Ind. Cas. 338. (D.B.). 

“"“"Sa. 299 300 — Dietinctton between, whe« 

cber bodily injary is likely to cause death and 

whether such injury is tufTicient in ordinary course of 
nature to cause death. 

The distinction between whether a bodily injury in- 
ten icd to be inflicted is likely to cause death and 
whether tuch injury is sufficient in the ordinary course 
of nature to cause death is fine but appreciable, and 
it is a question of degree of probability. The matter 
would generally resolve itself into a consideration of 
the nature of the weapon used. Although such consi- 
deration niay give rite to much anxious consideration 
and difficulty wh'n the >veapoii used is the one 10 
frequently cmpIo>cd in this country", namely, a lathi, 
there is no such difficulty when the weapon used is a 
rifle, and a rifle airned at the he.-id ;»t a distance of 
about a feet. The ir.Jur)’ intended to be inflicted, if 
there be intention, is one which transceuds the pos- 
sibility of a likelihood of death, and must come within 
the category of an “injury sufficient in the ordinary 
course of nature to cause death.” A.I.R. 1937 Nag, 
274 = 39 Cr. L.J. 92=172 Ind. Cas. 204. 

S, 300 — Striking with dah at tkuU. 

A man who strike* anoihcr 00 the head with dah 
with such forc:e a* to divide the skull tight through 
and cxpoie the brain, must be held to know that he 
will intlict an injury that may be sufficient in the or- 
dinary course of nature to cause death and, therefore, 
must be held to intend the natural consequences of his 
act. A.I.R. 1937 Rang. 4'?9 = 39 Cr.L.J. 217=172 
Ind. Ca*. 926. 

— — Se. 299 and 300~^Stab In abdomen with 
force. 

A person who stabs another in the abdomen with 
sufficient force to penetrate the abdominal walls must 
undoubtedly be lield to have intended to cause injury 
sufficit iit in the oidinary course of nature to cause 
death. But it must b'* understood that that means 
that it 19 his intention in tin* ordinary way, because all 
prrsuinp’ious with regard to mtention arc rebuttable. 

.A.I.R. 1038 Ranc. 421 =37 Cr.L.J. 1050=14 R 716 
= i04 Ind. Cas. 884. (T.B.). 

Ss. 299 and 300. 

Dacoiiy— Gunners having lightmen to spot out 
person — Shot fiod only on lower part of body- 
injury on stomach — Death; 

Held, that the intention of the dacoiti was not to 
kill but only to cause some injury as would dbable 
the deceased from off' ling resistance eiilicr by his 
acts or Ins shout* and the bidiiy injury was not 
suflicicut in the ordinary course of nature to cause 
death and the first twu clauses of S. 300, were 
excluded. A.I.R. 1035 Cal. 1^80=39 C.W.N. 188 = 
36 Cr.L.J. 1322=158 Iiid. Cas. 176(8.8.). 

Se. 300 and 30a — Stab wound peaetratlog 

walls of abdoruiuttl cavity. 

• 

stab wotind whicfi penetrates the v/all of the 
abtiominal cavity ought to be held to be one which 
is suHicicnl to cause d>*aili in the oridinary course of 
nature. A.I.R. 193s R^ng. 408*37 Cr.L.J 214 = 

1 59 Ind. Cas. 1058 


— — Si. 299 and 300— Dbatura Administered to 
make the patient come for treatment — lotended 
to cause injory sufficient In the ordinary 
course to cause death. 

Dbatora was administered in charbat on a boy 10 
years old in order that according to accused’s expla- 
nation the victim might become mad and bis moiber 
might seek accused's assistance for medical treatment 
of her ion and so come under his influence. The 
boy died withio three or four hours afler drinking 
sharbat. The asicsiors were of opinion that there was 
no intention to cause death. 

Held: (1) That the fact that the accused bad no 
intention to cause death does not lake the case out 
of ih® purviCTV of S. 300. The act by which the 
death was caused %va8 done with the intention of 
cauiijig such bodily injury as was sufitcieni in the 
ordinary course of nature 10 cause death and the case 
satisfied the requirements of S. 300 so as to sustain 
conviction under S. 302. (2), That the explanation 
was reasonable and $0 case did not call for extreme 
penalty. 120 Ind. Cas. 534—1930 Cr.C, 106=31 
Cr.L.J. I4 o=A.I.R. 1930 Lah. 90. 

Se. 300 aod 302— Dhatura poisoning — Large 

qaantity — Intention not to kill— Effect of death. 

Where a man gives dhatura to another in such a 
large quantity as to result in bu death within 3 or 4 
hours although he may not have had any intention 
to kill, be must be hela to have known that hU act in 
giving a dangerous substance in such a quantity was 
likely to cause death. (1908)6 A.L.J. 129=31 A. 
148 = 1 Jnd. C:as. 765=9 Cr.Lj. 363* 

- - Ss. 999 & 300— Likely to cause death— Depends 
on weapon, part of the l^dy struck and violence of 
the blow— Intention to cause death — Immaterial. 

Where tbc weapon used, the part of the body aimed 
at and pierced and the violence with which the blow 
was inflicted lead to the inference that the accused in- 
tended to cause such bodily injury as was likely to cause 
death even though the accused did not intend to cause 
death, the accused can be rightly convicted of murder. 

' But the fact tliat the assault followed sudden quarrel 
without prc-mcdiiation is an extenuating circumstance 
as also the fact that accused belongs to a peaceful 
trading class and extreme penalty of law should not be 
inflicted and sentence should be reduced to transporta- 
tion for life. 1930 Cr.C. 162 = A.I.R. 1930 Lah. 154. 

Sb. 999 and — Sufficient or likely to cause 

death — Murder— Intention— Death by thrashing. 

Where the accused caused the death of the deceased 
by giving a sound thrashing with Slicks which smaihed 
both bones of each forearm, ihe right elbow and the 
right knee cap and the ikull, the act amounts to murder. 

3 P.R. 1919 Cr. = 5 P.W.R. 1919 Cr.= 2o Cr.L.J. *57* 
49 lad. Cas. 349. 

— — Sb. 299 and 300 — Sufficient or likely to caoBO 
death — Death cauBcd by arsenic. 

Where the accused administered arsenic to a boy with 
the object of preventing his father from giving 
against ihc accused and the l)oy subsequently die^ 
Held, that Uic accused wa« guilty of murder «s 
that the act was so dangerous that in all probability t 
must cause such bodily injury as was likely to cause 
death. 40 All. 860- 16 A.L.J. 178- 19 Cr.L.J. 3«2-44 
Ind. Caa. 066. 
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Sg. 299 and 300 (x) to (4) — Koowle^^ge or 

inCentioa^Murdcr — Brutal assault with lathis. 

A brutal assault with lathis which results in the death 
of (he person askaulted does not ordinarily amount to 
murder unless the accused intended to cause death or to 
cau«c such b<-dily injury as is sufficient in the ordinary 
course of nature to cause death. 7 S L-R. 29, Foil. 9 
. S L.R. 99=16 Cr.L. J. 7»0«=3O Ind. Cas. 998. 


A person who, iliuugh of unsound mind, knows iJiat 
in killing another he is committing a wrongful act is 
not entitled to the benefit of S. 84. Persons who arc in 
fact insane, whether they have bcc<imc so from persis- 
tent indulgence in intoxicating drugs or from brain 
disease must be judged by the ordinary rules of law 
affecting insane persons. (1906) A.W.N. 193 = 3 
A.L.J 463' 


Sg, 299 and 300 — Sr^fficient or likely to cause 
death. 

Causing eight severe wounds on the face of the deceased 
with a hatchet indicated causing something more than a 
di^ffguremcnt and when death occurs, the accused must 
be taken to have intended to cause death or to cause 
bodily injuiics likely to cause death. 14 RR. 1911 Cr.= 
4aP.W.R. Cr 191 1= la Cr.L. J. 597= 12 Ind. Cas. 973. 


22. Msscellencoua. 

Ss* 299 and 320**— Culpable hoxnlcldo and 
grievoDS burt — Diatinciion. 

The line between culpable homicide not amounting to 
murder and gntvnus hurl is a very thin and subtle one. 
In [he one case the injuries mu-t be such as arc likely to 
cau.'C death; in the other, the injuries must be such as to 
endanger life. A.I.R. 1946 B^m. 38=47 Bom. L-R. 
998«=223 Ind. Cas. 195 (F.B.). 


— — S. 300 — Cane inadvertently transferred to 
Assiistanc bessioos Judge — Procedure. 


The Law prescribes only two possible punishments for 
murder— deaih or iransponaiion for life. It is the 
duty of the Sessions Judge 10 examine every commit- 
mcDi order bearing this in mind, and if ihere is any 
poMibility Uiat murder has been committed, he must 
either try the c-se himself, or send it to an Additional 

Sessions Judge, if one is available, should a Court not 

cm^wered to impose the legal sentence, find that a’case 
of this type has been laadvcrtcmly transferred to it. 
It should not proceed to t-y it, but should icium the 
ca« at once to the transferring authority for necessary 
A.I K 1944 Pat. 92=22 Pat. 607=10 B.R. 
308=45 Cr. L. J.409»2 ii lud. Cas. 532. 


S. 300 Ulus, (c) to S. 300, appUes to revolver. 


Illuura'ion (c) to S. 300, applies as 
revolver ds lu a swunl or club, A.LR, ioai 
42 Or.L.J, Ind* Cas, 833, 


much 

Siiid 


to a 
117 = 


--- S. 300— Defence of ungovernable furv — Pro 
that It asnouuied to iaaamiy-N©ce(»8ity of. 

There IS no rule of law which enables a person to 
up a defence 01 ungove. nabJe fury uni.:,, that dcfci; 
I- proved alfiruiativdy to aruuujit to a dcfciifc 
in»anity.‘.o thai the accused cither did not know wl 
he was doing or did not know that what he was doi 


•s. 300 -Divine influence or inspiration. 

Divine influence nr inspiration is no defence to wlcit 

u Ollier wi>c a murder or any other ofTvncc sn ir» rr 
the non-rr-^poniibiJiiy is not due Co any' disease 
mfirrnity oiihcmmd. 1937 M.W.N. 93.^ ° 

i 2 — F. Y. D.— 16 . 


Ss. 30t. 302 and 307 at»d 34 — Charge of 

murder — Procuring poison to be administered to a 
particular person — Another accused adminlster- 
iog poison to wrong p.'rsoQ— Death of that person 
due to the poison — Offence made Out* 

Two accuKcd wcie charged under S. 302 read with 
S. 34 of the LP. Code lor the murder of A, by the 
sec ud accused procurirg clcandcr seeds and giving 
tlicni to the fust accused so that the latter migh: 
administer the poison to B in order to kill her in 
furtherance of a common intentioa. It was found that 
the first accused crushed an oleander seed and mixed 
it witii arsenic in buttermilk and gave the buttermilk to 
B but the but'.-rmiik was drunk by A and he died as a 
result thereof. They wcic f. j.:nd not guilty under 
S. 302 but guilty uuder S, 307. On appeal by the 
accused. 

Held, on the findings arrived at, the case clearly 
fell within the provisions of S 301, I. P. Code. As 
there v\ai no appeal against the acquittal of the 
accu'ed, it was not neccksary to interfere. So far as 
S. 307 is concerned, there was no such charge which 
the accused were called upon to meet. The case 
would have to go back for retrial and a proper 
chaige urider S. 307 read with S. 34, l.P Code would 
have to be framed for ihc aii'*ropt to murder B. 1947 
M.W.N. 771=49 Cr.LJ, 36 o=A.I.R. 1948 Mad. 293 
= (19*8) I M.L.J. I. 

S. 301 — Scope. 

Under S. 301, where a person who wishes to kill A 
by misiake kills B, he i' as much guilty of murder as 
il he had killed A hiins' li'. A i.H 1935 Pesh. “4 = 37 
Gr. L.J 25=158 Ind. Cas 648. 

S. 301 — Scope. 

When the accused intended to kill A, but by 
nii»i*ik«- kdled B, he is guilty of the offence of murder, 
193 j M.W.X. 99. 


S.301 — Aimed at ouo, another killed— Offence, 

the fiam6e 

W’here a blow aimed ai one person alights upon 
anoi'irr and k.lls him iheoffincc commitied by the 
as,,til tnt IS ihe K.iim- as it v,ould have been if blow 
bad nru<.k the intended victim. 8 W.R Cr 78 Foil 
107 lud. Cas. 764=29 Ci.L.J. 28 o=A.I.r’. 1928 Lah*. 
3 -i 4 ‘ 

S. 302. 

See also Penal Code, Sg. 34, 84, 299-300 and 304. 

Synopeig. 

I. Applicability and Scope 
2e Ab^imeot 

3. Benefit of doobt 

4. Duty of Gonrt 
5 - Jury 
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6. Powers and duties of High Court. 

7. Procedure 

8. Sentence 

9. Miscellaneous. 


X. AppIica MHty and scope. 

Ss. 302 and 364 — Applicability and relative 
scope —Murder committed in conseqaence of 
abduction -Murder or abetment of murder by 
three persons wbo were found holding deceased 
as captive —Offence, 

S. 302, T.r. Code, is not inapplicable to a cate of 
murder committed in consequence of an abduction. 
Where it is found that thrre persons were found bold- 
ing the deceased as a captive, and that his dead body 
discovered the next day under a heap of straw and 
the case for the proiccudon is that the three accused 

murdered the deceased or abetted his 
murder and that the murder was committed in conse- 
quence of the abduction, thcoffVncc is one under S. 302 
or 302/109. I- P. Code, the puDisbmeiit in each case 
being die Capital sentence. Only a Sessions Judge can try 
} D it is not permissible to proceed under S.364, 

I. P. Code and thereby give jurisdiction to an Aiiistant 
Sessions Judge. S. 3G4 is mainly a special case of 
enhanced punishment for a particular type of abetment 
of murder; and such rnhanced puni^meiit will be 
applicable even though the murder is not committed 
in consequence of abduction. S, 364 cannot legally be 
resorted to in a ca.se of murder by three persons or 
abcirocni of murder committed in consequence of 
abduction. 224 lud. Gas. 435 = 47 Cr.L.J. 680 = 
A.I.R, IQ47 Cal, 35. 

— —88.302, 109 and 364 — Murder committed in 
consequence of obcJuction — Proper charge. 

.A charge under 8.36*, I.P. Code, where murder 
hai. been ronrniiicd in consequence of an alleged abduc- 
tion, must amount to a charge of abetment of murder 
under Ss. 302, 109, I.P. Code, I.L.R. (1946) i Cal. 15. 

— — $ 9 . 302, 304 and 460. 

If a pcTson causes the death of another at the lime of 
coinmiuing lurking houlc•lrcspa.^3 by night or Jiousc- 
breaking b> night, it docs not mean that he escapes 
being tried under S. 302 or 6. 304, ai the case m.iy be, 
and dial he c-ni only be tried under S. 460. A.I.R. 
ig.10 Lah, aHi =42 P.L.K. 22(j = .ji Cr.L.J. 779—189 
lu'l. Ca». O72. 

— — Ss. 302 and 304-* 

Accused believing in good faith that object of 
ai-^ault was not human being but evil spirit— He can- 
not be convicted under S. 302 of S. 304. A.f.R. 1943 Pal. 
64=8 b.R. 829 = 43 Cr.LJ. 787=^3 P L.’P. 070 = 202 

Ind. C.is. 20. 

S. 302 — Hallucination. 

\N here accused assauUed a man believing him to be 
a ghosi and the as.sauU proved fatal: 

Held, that he was nciih'T guilty under 8. 302 nor 
S. J04, nor S. 304-A. 99 Iiid. Cas. 71=28 Cr.L.J. 

39=A.I R. 192O Lab. 554. 

S. 30a —Supervening illacBs— Grievous in 

juric'H -I'nc-uin.inta buperveniog ae a reeult 
OaiJty of murder. 


If a person receives grievous injuries and is detained 
in hospital and as a result of those injuries pneumonia 

supervenes and the viciim dies, the perpetrators of the 

attack upon him are guilty of murder: 7 S.L.R. 83, 
Foil, no Ind. Cas. 230^10 A.I.Cr.R. 517=20 
Cr.L.J. 678 ® A. I.R. 1928 T.ah . 851, 


2> Abetment 
See aleo Note x. 


S». 302. 325, 109 and 147— Intention of two 

accused only to give beating to deceased — Thf»H 
accused consmitting mnrder — Offence. 

Where the intention of the two accused was to give 
the deceased a beating with lathis, they abetted the 
offence under S. 325, read with S. 109 and not under 
S. 302 read with S. 149 and (hough the Act of murder 
committed by ihe third accused was done with their 
aid, it could not be said lliai it was the probable conie- 
^ence of the abetment on their part. A.I.R. ipqq 
Oucih 23 = 1938 O.W.N. 1103=40 Cr.L.J. 38=1938 
A.W.R. 108=178 Ind. C*s. 348. 


S. 302— Deadly weapon — Fetching of, evidence. 

Mere fetching of a spear by one of the accused is not 
sufficient evidence to hold him guilty for abetment of 
murder. The intention to sec the chief accused kUling 
the deceased must be proved. 194I M.W.N. 872. 

S, 302 . 

A person who instigates others to beat the 
deceased and they inflict several injuries on him 
resulting in his death, cannot escape responsibility 
for abetment of murder and he should be convict- 
ed under S. 302 . A.I.R. 1933 Lah. 928 = 35 Cr. L, J. 
301 = H 7 1 nd. Cas. 109 * 


Ss. 302 , 115 and 117 . 

Where the accused, in a speech addressed to a 
large audience, incites the audience to murder 
£ .glisbmen and Government Officials, the accused 
is liable under S> 117 read with S. 302 or b. 115 read 
with S. 302 in the alternative. A.I.R, 1933 I^h. 660 
=34 Cr.L.J. 1207=146 Jnd. Cas. 222 . 

~Ss. 302 , 109 and llS—Giving aconite to 
wife to be administered to husband — Other 
relations killed— Offence. 

The accused gave aconite to a girl for being 
administered to her husband with the object ot 
gaining his love. The girl mixed the powder in 
cooked food anil served the same to her husband, 
fatlier-in law and broihcr-in-law. The husband 
did not die but the others died* Tlic accused was 
prosecuted and convicted under Ss. 302 and 109 : 

(ii) That thouglt the conviction of the accused 
under Ss. 302 and 109 , was unsustainable a convic- 
tion under Ss. 302 and 115 should be .substituted. 
A. I R. 1931 Cal. 757-58 C. 1228-35 C.W.N. 573 = 
33 Cr.L.J. 79=34 Ind. Cas. 896 ( 2 ). 

S. 302 — Abettor — Accused ordering to beat 

—Death caused— Guilty of murder. 

Where a person orders his men to beat the other 
party and in consequence of that order the people 
of that party are beaten and as a result some men 
arc killed, that person is gtiilty of abetment 01 
murder : A.I.R. 1928 Pat. 100 , Foil- 116 1 nd. CaS. 
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372=13 A.I.Cr.R. 61=30 Cr.L.J 62l=A.LR. 1928 
Cal. 752. 

— S. 302 — Presence and sopport. 

Persons who are present at a murder and support 
the same are as much guilty of murder as the 
murderer hitnself. 85 Ind. Cas. 130=47 All. 276= 
21 A.LJ. 1075 = 26 Cr.L.J. 450 = 6 L.R.A.Cr. 33 = 
A.I.R. 1925 All. 185. 


3. 

S. 302— B member of unlawful assembly 

charged with murder of A — At trial evidence 
given to show that bhala wounds of which A 
died were caused by B— No such allegation 
made in first in formation report —Accused held 
entitled to benefit of doubt. 

The accused who were members of an unlawful 
assembly were charged with murder of A, a 
member of the other party. There was no doubt 
that A had died of bhala blows indicted by some 
members of the unlawful assembly. At the trial 
evidence was led to show that the accused had 
indicted the bhala blows resulting in A*s death. In 
the first information report the names of 13 
persons were mentioned and it was stated that 
they began to attack A and his party with lathi, 
bhala and pharsa. The question was whether in 
view of the fact that the first information report 
did not state that the accused indicted the bhala 
blows resulting in A’s death the accused could be 
found guilty under S. 302: 



Held, that the accused could not be found guilty 
of the offence under S. 302 as they were cntitlec 
to bent at of doubt as the first information repor 
did not state that the accused had given the bhala 
blows. A.I.R. 1946 Pat. 84=24 Pat. 578. 


S. 302. 

Where the chief culprit had secreted a knife in 

ms waist and this fact was not proved to be within 
the knowledge and intention of the other co* 
accused and also where . the co-accus^d did notin 
any manner /acilitate the murder, they were given 


and the accused must be given the benefit of doubt. 
A.I.R. 1941 Mad. 238=52 M.L.W. 420 (2j = 1940 

M. W.N. 1045 = 42 Cr.L.J. 654=195 Ind. Cas. 53. * 

S. 302. 

In a case where a man is on trial for his life 
every ambiguity in fhe law of procedure should be 
resolved in his favour. A.I.R. 1941 Nag. 04=1940 

N. L.J. 565 = 42 Cr. L. J. 154=1. L. R. (1941) Nag. 
157=191 Ind. Cas. 371. 


■“ — S. 302 — Facts ^co^istent both with intention 
to kill and exercise of private defence— 
Effect. 

The deceased had contracted an illicit intimacy 
with the wife of the accused. When the accused 
had remonstrated with the deceased, there had 
been an altercation and the deceased had given 
him a beating. He had told the deceased to desist 
from the intrigue with his wife and had warned 
him not to come near his house. Nevertheless one 
evening the deceased had gone past the accused’s 
house. On his return the accused saw the deceased 
and with the intention of remonstrating he took a 
kuihari with him and the quarrel ensued resulting 
in death : . 


Held, that the facts were clearly just consistent 
with the hypothesis that the only object of the 
accused was to remonstrate With the deceased for 
his conduct in coming past his house againi It 
was true that the accused took a kuihari with him, 
but It was also equally true that the deceased used 
to go about armed with a dang and had on a 
previous occasion beaten the accused. Therefore, 
he could quite well think that the result of his 
remonstrating might be that he would be attacked 
and therefore, might have taken the kuihari to 
protect himself in the case of attack and not neces- 
sarily as a weapon of offence. The facts were 
equally consistent with that there was a deliberate 
intention to att^ack. The accused, tlierefore, was 
entitled to the benefit of doubt and the case came 
under Excep. 4 to S. 300 and the offence fell under 
the first part of S. 304. A.I.R. 1939 Lah. 426 = 41 
P.L.R. 315 — 40 Cr.L.J. 928 = 184 Ind. Cas. 325. 


S.302. 


S. 302. 


A woman was murdered shorty after taking hei 

night meal. Accused, the husband of the deceased 
was with her that night on his own admission Ai 
midnight a cry was heard from the house and th< 
accused’s sister who lived nearby went to in 
vestigate. She was told by the accused that then 
was nothing wrong. Later that night, others 
suromoned by accused s sister went to the scent 
and they found not only the deceased but her hus 
band absent. The next morning the body of the 
deceased was found in the well suoffcated. At the 
Magistrate s Court the accused reserved his 
defence. At the Sessions, he stated that the next 
morning, he woke up and saw her missing. He 
denied that he ever saw his sister: 


Held, that the facts undoubtedly cast the utmost 
suspicion on accused ; but did not contain that 
clement of certaini^ so essential to a conviction in 
a criminal case. There was, therefore, a doubt 


Held, on facts of the ca.se^ after discussing the 
prosecution evidence that there was sufficient 
amount of doubt in the case and the accused who 
were charged under Ss.302 and 307 read with S. 149 . 
were entitled to the benefit of doubt. A.I.R IQtft 

tteS" """"-J- 


S. 302. 


Where death can be explained on the hypothesis 
of murder as well as of an accident, the accused 
IS entitled to the benefit of hypothesis and the part 

RL.R. 54^2?°”^^*"*^ difference. ('38)40 




Where it is doubtful whether tli^ nrr.to..,! i i 
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When it is reasonably doubtful upon the evidence 
of the prosecution the accused is entitled to the 
benefit of that I'casonablc doubt» and he must be 
acquitted of ihe charge of murder, even if he is 
to be convicted of the charge of culpable homicide 
not amounting to murder. A-l R. 1933 Sin i 03 = 31 
S.L.R. ^80 = 39 Cr.L. J. 460 = 174 Ind. Cas. 497. 

S. 302— Tampered evidence. 

vVhere there are strong reasoQS for suspecting 
t iit evidence had been taoipcicd with and there 
...'e grave reasons for suspecting that the accused 
vvas the man who committed the murder but on 
the record as it stands it is impossible to say that 
his guilt has been proved beyond all reasonable 
doubt and there is a support given to the dying 
declaration of the deceased by an incredible Witness 
the convictiori ot the accused iS not warranted. 
A.I.R. 1937 Rang. 431=39 Cr. L, J. 70 = 172 Ind. 
Cas, no. 

— S. 302— Benefit of doubt. 

It IS for the prosecution to prove their case of 
murder and u upon a review of all the available 
evidence a doubt arises as to whether appellant 
committed murder or whether he committed 
culpable homicide by reason of exceeding the right 
of private Scli'deietice, he is enluled to be found 
guilty of cne lesser o0ence only. A.I.R. 1937 Rang. 
343=33 Cr.L.J. 1095 = 171 Ind. Cas. 586. 

— ' — S. 302 — Benefit of doubt — Case on border* 
line between murder and culpable homicide not 
amounting to murder — Douot as to intention — 
Accused should be given benetit of this doubt. 

Where the injury results in death and the case 
is on the bordcr^lme l^ctwccn an iiitention to cause 
injury merely likely to cause death and an in- 
tciitjou to cause injury such as is suthcicnt in tiie 
ordinary course oi oatuic to cause cleatn and it is 
not lice trom doubt that the accused had the 
lacier ot liiese two lutoitions lu attacking the 
deceased, he must be given the benefit oi this 
doubt and tic must be held to have intendvd 
merely to cause injmy likely to cause death. The 
oticncc committed Dj inm is» thexcforc, culpable 
homicide uoi amouuisng to murder- A. I K. 1937 
Kang. 44 J = 10 iC- Kang. 230 Cr.LJ, 114 = 172 
ItiU. Cas. 179 tu a.j. 

'S. 302— Benefit of doubt, when given. 

Where it appeared that out ot spite and b<.cause 
ot oid'Standing enmity wiiich existed between the 
d ceased a. id the accused, lue JailcT were ialsely 
inipltcated in a murher a>id tor this reason two per* 
Sons named in t.ic fi.st inlormaiio i lep^rt were 
nut prepared to supurt liie proi^ecuttou story; 

Held, chat the ciiirge ag.iiu>t ttic accused a.is 
not p.oved beyond ajl rcaSunable doubr and they 
cuuld b- given ttie benefit oi the douui and acquit- 
ted. (’j 6; 161 Ind- Cas. •122=19 j6 O.W.N. 835 = 37 
Cr. L. 3.956. 

S. 302 — Conduct of accused suspicious— 

Motive iack<ng - EvKlencc not convincing. 

In a charge tor murder by poisoning, the accu- 
sed’s conduct on the day of the crime was 


suspicious, but motive was lacking. The evidence 
ot tlic poison-vendor was also not convincing. In 
the Sessions Court, witnesses to prove threats of 
the accused to the deceased — a point of vital im- 
portance — were not examined, but the judge con* 
victed the accused of murder: 

Held, that the circumstantial evideufe, as it was 
presented to the Court, was not such as to make 
It clear beyond doubt that the accused murdered 
the deceased. There was not even actually a weak 
link ID each chain and there was ground for doubt 
of which the benefit must go to the accused* A.i.R. 
1936 Pal. 486=2 B.R. 791=37 Cr. L. J. 106=164 
Ind. Cas. 1079. 


— -S. 302 — Benefit of doubt. 

Where the case is on the border line between 
murder and culpable homicide not amounting to 
murder, the accused is entitled to the benefit of 
any reasonable doubt and be can be convicted only 
under S. 304, Penal Code. A.i.R. 1934 Rang. 116 
=33 Cr. L. J. 1112=450 Ind. Ois. 599. 

Ss. 302, 304, Part 11— Death caused by 

strangulation— Ignorance as to clfect of apply- 
ing pressure on neck— Doubt whether death was 
not accidental— Beoeut of doubt. 

Knowledge that pressure applied to the neck is 
Jifccly to cause death must be attributed to every 
adult* When the accused is a man of thirty he 
cannot plead ignorance on the ground of youth or 
ini-xpericnce. it, liowever, remains with the Court 
to determine whether tne circumsianccs show that 
lue accused intended to cause death. 

Where it appears that a dispute must have taken 
place before the accused became violent and though 
It is evident that the accused was violent and in- 
tended to be so, a doubt mu»t remain whether so 
far as his intention wenl, the deceased’s death was 
not accidental; of this doubt he is entitled to the 
benefit : 

Held, that the conviction should be altered from 
one oi murder under S. 302, to one of culpahic 
homicide under S.304, Part. U. A-l.k. 1933 Lab* 
511 = 34 Lr. L.J, 1213=140 lad. Cas. 224. 


S. 302— Student distributing sweeta con- 
taining arsenic— Motive n‘'i made out— Acc- 
used nimselt aie — No evidence who prepared 
tiicm — Benefit given. 

The accused, a student, aged 17 was alleged to 
liavc distf ibutcd c« iiain swotu containing arsenic 
among his iclJow students All wiio had received 
It ate It then and liure cxcipt one person who too 
It home and wave ii lo his Joung niece and lather. 
All tlie pt:rsoi<s showed 8»gns of arsenic 
and all of tlicm recovered except the niece w ho died. 
itai)pc.ir<d that the accused himself had caleii a 
puriioii of the swecis and there was no motive lo 
111*' crime. There was no evidence that the accused 
prepared the sweets. 

Held, that the whole rase was doubtful and that 
tile accused could not be convi led of 
Ind. Cas. 469 = 30 P.L.R. 424=10 Lah. L. J. 555-W 

Cr. L.J. 478. 
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— — S. 302 — Poieooed sweets given — Knowledge 
not proved, fio motive — Accused partook— Case 
very doubtiul'^BcLefit given. 

An accused distributed poistored sweets to 
several fro nds of bis I ut it was rot statisfacto^ily 
proved that the accused knew that the sweets con- 
tained poifon. No motive was alleged. The acc- 
used had also partaken some of the swrcfs. Some 
arsenic was tound in the rocm occupied by the acc- 
used after six dajs from his arrest and there was 
no evidence to sho^ as to who had the control and 
custody of the room during tt ose six dajs. 

Held, that the rase agsinst the accused was very 
doubtful and the accused should he given the here- 
fit of douht- 115 led. Cas. 469=10 L.L. I 5^5 
= 30 P.L.R. 424 = 30 Cr.L.J. 478-12 A-l.Cr.R. 354. 


— — Ss 302 and 304 — Strangulation by twisting 
hair round throat— Deed suggestive oi provoca- 
tion— No evidence— Benefit of doubt. 

Where facts showed that the crime was uot a 
premeditated one and death took place by strangula- 
t'OQ effected by twisting deceased's hair round her 
throat : 

Held, the accused must have acted on a sudden 
inipulFe; some sudden provocation must have 
arisen t© impel the accused to do this deed and 
in the absence of any evidence on this point the 
accused was entitled to the benefit of the doubt as 
to whether sudden and grave povocation did not 
arise whiih trmporarilv deprived him of self- 
control. 77 It>d. Cas. 983 = 25 Cr.L.J. 519=5 
L. L. J. 52R = AI.R. 192J Lah. 691. 


— S. 302— Fight— Cop went off during struggle 

— Doubilul if anybody fired — Benetit given. 

Where there was a fight in the course of whirh 
one J. died owing to a shot trem T*s cun but 
whether the shot wh'ch killed him was fi'^ed by 
S as the pros cut on altered or by T or whether 
it was the result aji accidrut due to He pun 
going off o^ itsrlf duittg the strugffle for its 

possession was doubtful and the prohf.bility was 
that the gun went off during the struggle. 


Held, benefit oC doubt trust be g'veii to the 
acrus.d. 88 Ind. Pas. 711 = 26 Cr.L.J. 1191 = 
6 L.L. J 271 = A.I R. 1924 Lah. 720. 


302 — Body not identified— Prosecution 
evidence inconsistent wiih medical— Benefit 
given. 

Where the body of the deceased was not iden*i- 
fied when it was discovered and the proSnution 
fviditice was oisisl' nt with tie medical 
evidence, the accused was g vrn the himfit of 
doubt. 18 P. R. 19'7 flistiugiiisl ed mainly cm the 
K^ound thst the pdrtit^s in the prrst'nt were 

rot shown to be or. had tfrm«. 76 Ird. 3'>7 = 
5 L. L J. 417 = 25 Cr. L. J. 173 = A.l.R. 1924 Lah. 

I0q« 


S. 302 Poisoning — Doubtful if wife or any 
body eUe had done— Benefit given. 


Where it was doubtful whether accu<iod poisoned 
her husband and trum the circumstances it 

was fquady posMble that some one else had done 

the foul dc' d. ben< fit ot dc uhl was given to the 
accused. The m/rc recovery of utensils with 
particles of arsenic adhering Hot s not necessarily 
fix the J udt upon the Wife in the absence o^ r U-ar 

42I = A. l.R. 

1923 Lah. 537, 


— — S. 302 — Wife administering arsenic- Belie- 
ved bv her to be a charm to wOik on hubbaod 
— Reasonable doubt. 

The appellai t was convicted of murder of her 
husband by admimstf r ng arsenic in h«lwa» There 
being reason to bti.eve that she did not krow that 
it contained arsenic and that she gave it to her hus- 
band (as also to her father-in-law) helievng it to 
he charm'd. Ike other charmed thti gs, to induce 
him to divorce her, held, as there was reasonable 
dou^tasto her guilty, she was ert-tled to the 
benefit thereof. 4 L. L.J. 445 = A.I, R. 1922 
Lah. 55. 


— S. 302— Sentence. 

A person accused of murder should not be sen- 
tenced to tran«poTtation for life instead of to death 
merely on the ground that the evidence is t.ot strong 
enough to justify an irre vocable st nfcrce. If the 
Court 1 as a. y douht as to U e gu It of the accii«ed, 
be s’ ould he acqu'tted, A IP. 1933 Pat. 100=13 
P L T. 702=11 Pal. f 07 = 33 Cr L J. '’27= 142 Ind. 
Cas. 841 (2). 


S. 302 — Benefit of doubt in matter of 

sentence. 

The a'ruS''d, a youth of 17 or 18, had been 
insulti H ai rl prov< ked and as result of the fight- 
ing which en.uc't, the deceased met with hisd»a(h. 
It wri'J also I'oss’Me that rlie .-ircuscd m order to 
live up to his cipuiation of being a bully wantonly 
attacked the rleceascd who was unarmtd. 


Held, that as an accused person is entitled to the 
benefit of reasonable doul'l >n the- matter of srnt» nee 
as in the matter of cot viciion and as there was 
doubt about tfie cause of the quarrel anrt the acc- 
us'd was ot I\ a lad of 17 or 18, the extreme p'‘nBlty 
of the la W vas not call"! fo*- A l.R IQJ6 Kami. 
7l='37Cr.L. J.463=l61 Ind. Cas; 574. 


— S. 302— No opportunity to cross-examine 
expert wi ; ss— Sub'-rquent modification of 
opinion by cxpeit-Brncfit given. 

Where the prosecution theory in a murder case 
^as prcsumhly bu'lt on the oPmion fi st expressed 
by an expert witness (cv.l su-ge©'*) whom tic 
accused had no prop* r opporiunity to cross-exa- 
mine hut who suhs'qutuil> modifitt) his opinion, 
and there were other infirmat.vc ciicumstanres in 
the prosecution case, the benefit of doubt was 
given to the accused. A.l.R. 1923 Lah. 189 


4. Duty of Court. 

■S. 303- Points to be ccnsidererl. 


It is ti'e duty of ihr TndgP to considi r fir^t of all 
onai hargr under S. ’02, wr.ftherthp case is luit 
rnurdcr asd. finedin S. 3 ^ 0 , d ,f .-onsid.rs 
that It Hoes rot 1*11 w. thin the d- fin t on, to yive 
h«9 reasors. Knowledge in a cas:- 1 k- t’- c a 
matter of pres„mpt,on and a pfrM.i. mu.*t he p,r. 
spmed to know the nalutal conssquti.ces of his 
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If the accused isteoded to cause such injuries as 
were likely to result in the victim's death it must be 
presumed that they knew that such injuries were 
likely to cause his death A I.R. 1942 Oudh 368 
= 1942 0.W,N. 316=1942 A.W.R. 211=43 Cr. L. T. 
634=18 Luck. 235 = 200 Ind. Cas. 500. 


— S. 302 — Weight to be attached to assessor's 
opinion. 

The opinion of assessors is of course entitled to 
due consideration especially of intelligent assessor 
and especially when they consider a man guilty for 
it is so seldom that that happens in capital cases, 
A.I.R. 1938 Nag. 52=39 Cr.L. J. 105=172 Ind. 
Cas. 213 . 

Ss. 302 and 304. 

It is the duty of a Judge to make up his mind 
upon the fact of the case before him. and if there 
is any real doubt as to the facts, then he must give 
the accused the benefit of that doubt, not by finding 
him guilty, even in the alternative, of the offence 
in respect of which the reasonable doubt exists, 
but by acquitting him of that offence. In other 
words, he should remember that the burden lies on 
the prosecution to prove the guilt of the accused, 
and if tbe prosecution fad to prove the intention 
which is necessary in order that an accused should 
^*e convicted of murder, then they fail to prove 
that accused is guilty of murder, and the accused 
should not be convicted of murder even m the 
alternative* If the prosecution can prove the 
knowledge which is nccci^sary for the conviction of 
an offence under S. 304, Part 2, the proper course 
is to convict tlie accused an offence under S. 304, 
Part 2, and not In the alternative. A.I.R* 1938 
Sind 63 = 31 S.L.R* 480 = 39 Cr.L.J. 460=174 Ind. 
Cas. 497. 


S. 302— Finding as to intention. 

In a case of murder, where “intention" is one 
of the essential elements of the offence, it is 
always necessary that there should be a definite 
finding as to whether the necessary guilty inten- 
tion is or is not present. A.I.R. 1938 Sind 63 = 
31 S.L.R. 480 = 39 Cr.L.J, 460= 174 Ind. Cas. 
497. 

S. 302— Prosecution case based on circum- 
stantial evidence establishing guilt of accused 
— Procedure. 

In a case of murder where the prosecution case 
is based on ci rcumst.int lal evidence, the cumulative 
effect of which estahlishcs the guilt of the 
accused, having settled the legal criterion applica- 
ble to the case, viz., whether the evidence led 
would satisfy the jury beyond reasonable doubt of 
the guilt of tlic accused — it is then for the jury, 
or for the Judge, if there is no jury, to say, 
whether, applying that critdion to the facts 
proved, the verdict sbouhl or should not be one 
of guilty. This is the law in England anil the 
Courts in India have held the same view. A.I.R. 
1937 P. C. 179=19t7 O. \V. N. 540 = 3 W R 501 = 38 
Cr.L.J. 573 = 41 CAV.N. 805 = 39 P.L.R. 426=1937 
M.W.N. 633(2) = 46 L.W. 33 = 31 S.L.R. 300= l.L.R. 
(1937) Lah. 371 =39 Jioin. L.R. 960 = 64 I. A. 134 = 
(1937) 2 Nf.L.J. 684=1937 A.W.R. 1014=168 Ind. 
Cm. 432 (P.C.) 


S. 302“Murdcr by poisoning. 

In cases of murder by poisoning, tbe Judge 
should minutely analyse evidence before Jury. 

A.LR. 1937 Cal. 756=39 Or.L.J. 182=I.L.R. (1937) 
2 Cal. 315=172 Ind. Cas. 891. 

S, 302, 

The proper way in which to decide whether an 
offence has or has not been committed under 
S.300 read with S. 302» is to apply tbe words 
of the section to the facts and to see bow tbe 
facts satisfy the essentials of the section. But it is 
obvious that the nature of the material object 
used and the force used must be useful guides 
to the trial Court in arriving at a decision as 
to whether the intention and Knowledge referred 
to in S- 300, can he attributed to the accused* 
A.I.R* 1937 Mad. 634=1937 M.W.N. 456= (1937) 
1 M.LJ. 743=45 L.W. 698 = 38 CrLJ 1109=IX.R. 
(1937) Mad. 684= 171 Ind. Cas. 694. 

—S. 302 — Court should act ou evidence and 
not on moral conviction. 

A conviction under S. 302, should not be made 
when the Court is morally convinced of the guilt 
of the accused but only when there is good and 
sufficient evidence to support such conviction. 
And the responsibility for a conviction (or acquittal) 
must rest principally upon the Sessions Judge, 
because he has the advantage of seeing and 
hearing the witnesses face to face; where as the 
High Court has perforce to be content with 
seeing the Judge's record only. If the Sessions 
Judge feels quiam about the case, he should give 
the accused the benefit of doubt and acquit him. 
A.I.R. 1935 Pat. 19=1 B.R. 119=36 Cr.L.J. 195= 
152 Ind. Cas. 832. 

— — Ss. 302 and 304. 

If a pritna facie case of murder under S. 302 
or of culpable homicide punishable under S. 304 
has been made out by the evidence of the prose- 
cution witnesses, then it is the duty of the Judge 
to examine carefully the version of the occurrence 
set up by the accused and to sec how far they 
could legally plead the right of private defence of 
person. A.I.R. 1934 Oudh 427=11 O.W.N. 1117— 
35 Cr. L.J. 1347 = 151 Ind. Cas. 559* 

S* 302— Arsenic poisoning— Questions to be 

determined by Court. 

In cases of alleged arsenical poisoning Jhe two 
material questions requiring determination ar^ 
firstly did the deceased die of arisenic poston ana 
secondly had the posion been administered to 
the deceased bv the accused. A.I.R. 1934 Oudh 
= 11 O.W.N. 312=35 Cr.L J. 700=148 Ind.Cas. 600- 

S. 302- Duty of Court — Jury finding accus- 
ed did nnt know that injury was likely to esuse 
dtath— Judge ditfering as to intention ana 
knowledge— Conviction not warranted. 

The only question, in case of an alleged hotoi- 
cide, that the Judge has to see is, fir^t, what 
degree of injury did the man intend, and secondly 
what did he know as to the consequences of snen 
injury. Where the jury found the accused dm 
not know the amoqnt pf injury caused by 
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would be such as would be likely to cau*-c death 
the judge is not warranted id dtflering from 
them as to the intention or knowledge of the 
accusedj based upon the reasoning of *post hoc 
ergo propter hoc*. In such a case the convictiou 
should be under the second clause of 5> 304. 
34 CW.N. 1127 = 1931 Cr.r. 293 = 32 Cr.LJ. 187 = 
128 Ind. Cas. 808=A.I.R. 1931 Cal. 261. 


A Magistrate not disbelieving the evidence for 
the prosecution, which tends to show that an 
offence under S. 302, Penal Code, has been com- 
mitted, should better commit the accused to the 
sessions and leave the Sessions Judge to decide 
upon the valup; of the evidence led. 114 Ind. Cas. 
58 = 30 P.L.R. 36 = 30 Cr. L. J. 234=12 A. I.Cr. R. 
116 = A.I.R. 1929 Lah. 403. 


—S. 302— Sufficiently certain of guilt— Not 
sufficiently certain of sentence. 

It is not permissible for Judge to sentence a 
prisoner to transportation for life on the ground 
that he is sufficiently reitain of the guilt for that 
purpose but not sufficiently certain to sentence him 
to death. 124 Ind. Cas. 841 = 11 P.L.T. 166=A.I.R. 
1930 Pat. 252. 


— ' S» 302 — Trial for murder— Every procedure 
must be strictly followed. 

It is imperative in cases where accused is being 
tried for his life that the provisions of the law 
should be strictly adhered to and that the accused 
should not have any manner of grievance with 
regard to the procedure adopted at the trial- 
103 Ind. Cas. 790 = 46 C CJ. 31 = 31 C.W.N. 881 = 
8 A. I. Cr. R. 316=28 Cr. L. J. 742=A. I. R. 1927 
Cal. 631 . 


S. 302 — Finding of murder — Inadequate 

sentence— Relerence to High Court. 

If a Judge accepts a finding of murder there 
are only two penalties. He has no right to pass 
inadtquste sentence. If he does not believe the 
verdict to be right it is his duty to refer the case 
to the High Court. 98 Ind. Cas. 102=30 C.W.N. 
376=27 Cr.L.J. 1254. 


■“■“S. 302— Murder — Accused the culprit— 
Gravity of the offence — Sentence. 

In order to convict an accused for murder the 
Court must be satisfied first that the murder had 
been cotnmitifd; then it iriu»t be satisfied that the 
acrused has committed the murder. At the third 
Stage the question of sentence shoutd be determin- 
ed upon the gravity of the offence quite irrespec- 
tive of the circumstances wheiher the body has 
or has not been discovered. A.I.R. 192S Alb 627 
(K.B ), Foil. 93 Ind. Cas. 252=1 Luck. 327=13 
O.L.J. 484 = 3 O.W.N. 204 = 27 Cr.L.J. 460 = A.1.R. 
1926 Oudh 234. 


S. 302 —Mitigation of death sentence— Rea- 
sons to be recorded. 

The extreme sentence is the normal sentence; 
the mit gated senten^-e is the exception. It is not 
for the Judge to ask himself whether there are 
reasons for imposing the penalty of death. If the 
Judge does not pass the sentence of death, he is 
bound to r« cord the reasons why death sentence 
was not passed, i. e., he must find, that there are 
really extenuating circumstances and not merely 
an absence ot aggravating circumctances. 1 L.B.R. 
216. foil. 67 Ind. Cas 613 = 11 L.R.R. 3?3= I Bur. 
L.J. 66 = 23 Cr.L.J. 437 = A.I.R. 1922 L.B. 32. 

" ■“■S. 302— Duty of committing Magistrate- 
Prosecution evidence not disbelieved — Commit- 
dent to sessioDR, 


“"“S. 302 — Murder trial — Identification of 

things containing poison. 

Judges who try cases of murder by poisoning 
should invariably put beyond the possibility of 
doubt the identification of every single thing that 
is suspected to contain any poison. The evidence 
should be complete as to the history of such 
articles, and it should be shown that they have 
been kept in proper custody throughout if they are 
to be relied on as supportingti conviction. (1905) 7 
Bom.L.R. 640=2 Cr.L.J. 585. 


5* Jury. 

— S. 302 — Number of jurymen. 

It is quite clear from proviso to sub-s. (2) of 
S. 274, Criminal P. C., that whenever it is practi- 
cable the jury must consist of nine members in a 
trial for murder. A l.R. 194.^ Cal. 515 = 1. L. R. 
(1943) 1 Cal. 522=47 C.W N. 345 = 44 Cr.LJ. 483 
= 77 C.L.J. 120 = 206 Ind, Cas. 26. 

S. 302. 

Murder case — 18 jurors summoned- 8 present— 
7 selected and trial with their aid — Trial held 
valid. .A.I.R. 1934 Cat. 10=61 C. 190 = 36 Cr.L.J. 
803 = 155 Ind. Cas. 599 (D. B.). 


— S. 302 — Failure to summon full number of 
jurors— Effect. 

Assuming that it is incumbent on Judge under 
S. 326, Criminal P. C., to summon a minimum of 
18 jurors for a murder trial mere failure on the 
part of Judge to summon the full number will not 
by itself vitiate the trial. A.I.R. 1931 Pat. 152=32 
Cr. L. J. 797=12 P.L.T. 798 = 10 Pat. 107=131 
Ind. Cas. 801. 


S. 302— Judge’s failure to consider number 
of jurymen— Effect. 

Where the Judge never applies his mind to the 
question whether it is practicable to have nine 
jurors, there is an illegality which vitiates the 
whole trial even in respect of persons not charged 
under S* 302> I P.C*i but who are jointly tried 
with person charged under S-302* 1. P. C A T R 

1931 Cal 793=58 Cal. 1272 = 35 C.W.N 711=54 
C.L.J. 3o7 — 33 Cr.L J. 129—135 Ind. Cas. 435. 


<: 149— Charge under 

149 or~S 324— ^ minor charge under S. 326- 


o- - Miciucre^ me tDino 

charge under 5. 326-149 or S. 324-149. Henc° 
where the accused are charged under S.302-14( 
the mere fact that the jury return a verHirr 

guilty under S. 326-149 and under S. 324-149 isn 

ground for interfering with the verdict of th 
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jury. A.I.R. 1942 Pat. 4^6 = 8 B R. 237=43 Cr-L-T. 
205=21 Pat. U 8=23 PX.T. 707=197 fnd. Oas. 
504 . 

— — S. 302 — Charge to jury — Procedure. 

The death of the deceased was due to the effect of 
all the itijuries i»flicted by several accused com- 
bined. Tnc common object specified in thefhargts 
under Ss. 148 and 147 was noi to k U the deceased 
but merely to assault him, >el all the accused were 
charged wiUi the subsiantive offence of murder 
under S. 302 . The judee explained lo the jury the 
provisions of Ss. 3 ( 0 and 2 V'J and eiidtavourcd to 
mike them undersfa id the exact d ffcrence belweto 
murder and culpable hom-cide noi amount-r-g to 
murder. The jury ultimately convicted all the 
accused under S. 302 i 

Held, that the conv'Ct'on was illegal and the 
whole piocedurc amounted to misdirection and ron- 
dircction to the jury inasmu' h as no alternative 
charges for lesser offen e:> under Ss. 30 i, 3 ? 6 , or 
325 were f ramed nor were the principles of S. 34 or 
S. I49, explained to the juiyand part!<uhi'ly 
because the charge was put before the jury in such 
a way that they might have thought that they Could 
only ronviri or acquit wbolr-'^al'* under S- 3 ( 12 . 

A.IR. 1940 Pat. 417=21 P.L T. 349 = 6 B. R. 805 = 
41 Cr.L.J. 738 = 189 Ind. Cas 426 . 

S. 302 — Misdirection to jury — What is. 

Attack by arrae<I men on unarmed men — Death 
of some — Di'cction to jurv to Consider accused’s 
cases under S 304 - 109 , ( P.C., instead of difcct-ng 
trial for murder : 

Held, that there was misdirection. A.l.U. 1937 
Cal. 309 = I 1 . k. ( 1937 j 2 Cal 30 :i = 38 Cr.L.J. 
1067=171 l;.d. Cas. 269 . 

S, 302 — Jury — F.silure to point out all 

inatiers in evidence— N .n-direction as to facts 
constituting a IcsBcrol fence— 1 f misdii cctions, 

A mere failure on the part of the Sessions Judge 
to point out to the Jury all the matters winch may 
be fotisi Icied by ilitm m evuh-nce, tloes not 
iieccssai il> amount l<» a inisdir<‘'. t<on. U J ere the 
discdo^’C a i rise to b«- cithn of murd» r or 
rn^tlnng tl>e, the non-dircction by a ScSs oiis Judge 
of the atlei I t,\\ oi tin* Iiiry to the fac> that rV'o 
if an c under S. 302 o* llie Penal Code la® 

fiotliCtii made out t* e fav ts est.‘bhsl-r<l might 
con-l tutc a mt* or off* nce, does not .imouut to a 
m I sd 1 re». t nn* 64 Iml. Cas. 671=23 Cr.Lj. 47 = 
A.I.k. 1922 Pal 321 . 

Ss 302,304 and 326 — Charge to juiy— 

Dffc. live charge— Intention how to be in- 
ferred. 

In trials under Ss. 302 . 304 .and 326 thr charge 
to tiu- jury IS dt fective if tlic jury is not a'-kcrl to 
consi<j«r tlu- oicntion of lh<* accu'^iwj. The 
c^jnsKicrat'fUi*^ foi .'irrivinyat the int<’r tion are 
llic act u'^cd’s fiam< ol miiiL nature r)f weapon 
usrd, riumber of wounds ir flu ied atui the testi- 
mony of the eye- witness as to l ow tlie acru'^ed 

..cbd. 8 l. P.IC 12 .S= 17 Cr. I . J. I 54 = 3.3 Ind. Cas. 
« 34 . 


Power* and dotle* of High Court. 
Soeal«oNot«8 (f). 

•— *S. 3oa. 

The intention of the law it that a man ihould not 
be cotidemitrd to dcaib ui.lest at Icatt two High Court 
Judges have had Ibc opportunity oi iciuiiiiisixjg the 
ca.e on facts as well as on law and unless they are 
saiUfird that he it guiliy. Ihe law quite definitely 
does not intend that ihe final reiuU in such cases 
iliould depend upon ibe opinion of ibe jury. A.I.R. 
*94* Nag. 94»iu4o N L I. 565=42 Cr. L J. 154= 
I.L R. (1940 Nag. r57=i9i Ino. Cas. 371. 

— — S. 30a. 

The High Court will always sec its face against 
private individuals, whrihcr they be BaloochU or 
members of any other tribe, executing their own sen- 
temes of death. A.I.R. 1937 bind 939 >b3o S.L-R. 
354^=38 Gr.L.J. 953 = 170 Ind. Gas. 605. 

S. 302— Delay in coafirming death sentenca— 

When u> be coosidered. 

Per Wild, A J.C. — In the ca»e of an ordinary mur- 
der the delay in confirming icnteoce of death may be 
taken into coruideraiion but not so when the murder 
is not ordinary. 19JO Gr. C. 865 = A. I. R. *930 
Sind 225. 

S 30a — Murder — Death aencenca — When 

ahould be confii med. 

In the caie of alternative sentences of death ®r 
tran'portatior, the Hi«h C^urt ought not to confirin 
the death sen enre excrpi where it thinks that it 
should t*c carried into » ff'-ct. In an appeal from a 
capital sentence, if a High Court Judge U for 
acquittal an 1 there is some delay in hearing the 
appeal, there was soffi' ic' i rea<un for not imposing ih^ 
extreme penalty. 17 G.W'.N. 1213=14 Cr. L.J. 642 = 
21 ind. Gas. 882, 


7. Procedure 

(a) Charge and conviction 
<bl Joint trial 

(c) PJea of guilty 

(d) Separate senteocca on all charge*. 

7 (n). Procedure— Cbarge and conviction. 

— — S*- 302, 302/109. 364 — F»ct* c*tablleblng 

offtnee of muider or obtiment of murder. 

VN'here ihe facts relied upon by the prosecution to 
prove an nlfcncc under S. 364, Penal fkjdr, are such 
that il believed they arc sufficieni to cstabliih an 
olPnce of mu'der under S. 302 or abetment of murder 
under S 30v/i(ti) and if not believed the case wndee 
S 36^ would fail, the Court slioiild frame a charge 
under S. or S. 302/109 A.I.R. 1945 Cal. 4^*7 
I.L.R (1941) I Cal. 280 = 46 Cr. L.J. 557=2*9 
285. 

S. 302. 

Where a person is to be tried for murder it is im- 
proper to try him on a cha»ge of atiempt to rnu^er 
and then for murder. A. I R. 1944 P**- * 47“®3 
95=11 B.R. 55=45 Cr. L.J. 809=215 Ind- Caf. I* 2 f 
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S«. 3oai seoi — * WMlc cu>nvicting accused of 
murder it is not desirable to convict him lor 
concenling evidence. 

Where the ^hole quesiion is whether the accused 
was guilty of murder and it is nut suggested, that the 
murder was comtuitied by anybody else, it is hichly 
unusual and undesirable tu convict the accused for con> 
ceaJbg the evidence while convicting him of murder 
though as a strict question of law it may not be wrong 
to do eo. A.l.R. 1942 Mad. 275—19.11 M.W.N. 874= 
54 L,W. 561=43 Cf. L. J. 543=199 ind. Cas. 310. 


•*— 30a and 201— Trial of accus^ . nuder 
Sfl. 30a and 201 io one ttial, legality. 

An accused may be tried at one trial both for 
murder under S. 302, and for cauiing the dikappearance 
of evidence of it under S. 201. It is not necessary 
that only a person completely innocent of «be muider 
can be convicted under S. 201. A.l.R. 1940 Pat. 289 
=-19 Pat. 369=7 B.R. 59=41 Cr.L.J. 910 = 22 P.L.T. 
98=190 Ind. Cas. 457. 


— — Sa. 302.201, 7* — Charge in altemailve under 
S. 302 and S. 201— Position may arive for punish- 
ment under S. 72. 

Where the charge is framed in the alternative in 
respect of offences under Ss. 3o/*and 201, the position 
may arise as contemf)lat<-d by S 72. It may be open to 
the CuUrt to give judgment that a pcrsoi. is 'guilty of 
one of several offences specified in the judgment, but 
it is doubtful of which of ihcse offrncek he is guiby. 
Such a finding in accordance wiih S. 367 (3), 
Criminal P G., and will have the consequence that 
under S. 72 > the offender is to be punished for the 
offence for which the Jowesi punislmieni is provided, 
the same punishment not being provided for all. A.l R. 

1940 Pat. 289=19 Pat. 369^=7 B.R 59 = 41 Cr.L.J. 
910=22 P.L.T. 98=190 Ind. Cas. 457. 

■ Ss. 302 and 201— Trial under S. 302, convic- 
tion ondesr S> aoi. 

The accused can in certain cases be tried for murder 
and convicted of caukin^r evidence to diiaT.ipear. A.l.R. 
1939 Sind 130=40 Cr.L.J. 661=182 Ind Os. 464. 


8s. 302 and aot — Charge for murder Accug- 
ed found guilty under S. aoi al»>o— Pioper avenue 
of approach. 


Where ihe accused is charged with murder but he is 
also found guilty of an offence under S. 201, the proper 
avenue of approach is, first aid foren>okt, 10 consider 
whether the case und« r S. 302 has been made out. If 
so, that is an end o« the rnatCrr. If, on the other hand, 
it is ihought that ihe case under that krciion was not 
proved then, and only then would it be proper to 
consider whether an ofTericc under S. 20 ' had been 
established. A.l R 1937 P.C. 179 = 08 R ^01=1037 

0. W.N. *;4o= 38 Cr L.J. ‘i73-4i C.W.N. 805=30 
P.LR.426=46 L.W 33 =(i 9 r) M.W.N. 633 (9) = 

1. L.R. (1937) Lah. 371; 31 SLR. 300 = 30 am L R 

960=641. A. 134= 2 M.L.J.684=I937 A.W.R. 

1014=168 Ind. Cas. 432 (PC.). 


Ss. 302 and 2oz— Trial by jury— Judge r cqultU 

leg under 8. 30a and convicting under 8. 201 

Legality. 


Accused charged with Ss. 30a. 201, Pena! Code- 
Judge accepting jury’s verdict on murder charge an 
acquiiUng accused— On charge under S. 20i Tude 
duagrceiug and convicting; 


Held, bis action was right. A.IJl. 1935 * 65 “ 

37 Bom. L. R. 109 = 37 Cr.L.J. 26=158 Ind. 
Cas. 1000. 

■ Ss. 302. 201 — Charge for mard*‘r — Convicjlon 
for caubiog evidence of murder to disappear— 
Legality. 

Where notwithstanding the circumstances of grave 
suspicion it is impossible on the recuid, as it stands, to 
hold that a persou is the muiderer or one of the mur- 
deicrs bis ccnvictiou under Ss. 201 and 203, is not 
vitiated by «bc existence of such circumkiauces. 

Quaere —Whether the decision which lay down that 
when a uerson is charged under S 302 he cannot also 
be charged and convicted under S. voi would apply 
io a case, where a number of people are charged 
with carrying out a masfacie in ihc course of a riot, 
and nut with any individual act, or tbroi^mg live 
persons in’O a river in the coune of a transaction 
which otherwise amounted to an offence under S. 201. 
A.l.R. 19^3 All. i‘8=(i 93<) A.LJ. 801=34 Cr.L.J. 
107 = 54 A. 792=141 Ind. Cas. 116. 

— — Sa» 30a and 201. 

Charges under Ss. 302 and 20 1, I. P. C — Acquit- 
tal under S. 302 and conviciion under S. 201. 

Held, there was no misjoinder of charges and 
conviciion was legal. A.l.R. 1932 All. 71=32 Cr.L.J, 
283=136 Ind. Cas. 376. 


— — Sg. 302 and 201— CoDvlrtlon for leaser 
offence— No charge under thr^t offence — Legality. 

A person charged with an cff« nce of murder can 
be convicted under S. 20*, Penal Code, with out a 
further charge being made agaioit him ur dcr that 
sectifin, and su* h a cot'Viction is warranted by 
S. 23? of the Cr. P. Code. A T R- 1925 P C. 130, 
Foil. 04 Inrt, Ca«. coi = 7 I. ah. 84=27 Cr.L.J. 709= 
27 P.L.R. 583 = A.I.R, 1926 Lah. 88. 

Ss. 302, 404 — Joint charges for murder and 

misappropriiition. 

In a case of murder, it is not a desirable procedure 
to charge the accused under S. 404 for misappropriat- 
ing the ariicIcB ol the deceased A.IR. 1041 Mad. 
3nfi=«iaL.W. 898=1040 M.W.N. 1238=42 Cr.L.J. 
424= 193 Ind. Cas. 465. 


Ss. 302, 318. 

Prosecution seeking to prove offence under both 
S 302 and S. 318 — Charge* should be framed under 
two head*- Accused found guilty under both charges 
—Conviction should he under both charges at d not 
in alternative. A.l.R. 19.41 p<sh. 22 = 42 Cr I T 
381 = 193 Ind. Cas. 284. 


— — Ss. 


302, 364. 


Murder of audurted girl alleged by prosecution — 
Accused du.uld b. cba,g.d 

Under S •164. A.l.R. 1940 Cal 561 = 71 Cl T noi 
= i 3 R.G. 329 = 42 Cr.L.J. 285=1921^.0^. 352!^’ 


DuVy orC„l®rt.‘‘“‘‘ Charge, frarn.d 


Charges framed under Ss. 302 
Penal Code— Sessions Judge neither 


396 and 449, 
cancelling uor 
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taking up trial of charges under Ss. 396 and 449 not 
giving reasons for so doing: 


^ternative charge under S. 30a and 114 sfaonld 
have been framed. 


Held, he ought to have recorded some order in 
respect of these charges on conviction of murder. AIR 
1939 Pat. 35= 19 P L.T. ffot = 18 Pat. 82 = 39 Cr.L. I. 
997 = 5 B H. 53=178 Ind. Gas. 130. 


“~~Ss. 30^ and 149— Charge onder S. 302 and 
S. 149. 

Charge under S. 302 and S. 149 is not permissible. 
1936 M.W.N. 325, 


S3 302. 392 and 396— Splitting np of charge 

under S. 396 to charges under Ss- 302 and 39a. 

Where on a charge under S. 396, the jury find 
that the persons who had taken pan in the offence are 
not shown to be five or more in number, the charge 
under S. 396 cannot be split up and treated as a 
charge under S. 302 together with a charge under 
S. 392. 

A charge under S- 3^2 is not a minor charge to a 
charge under S. A.T.R. 1933 Cal. 20.1=:26 

^^^ 0=34 .Cr.L. J. 524 (2)= 143 Ind. Cas. 

14 (S.B.). 

Ss. 302 and 114 — Proper charge. 

In a criminal trial, whether the charge is framed in 
terms of S 302 read with S. 114 or in terms of S. 302 
alone, tlie offence denoted is substantially the same. 
As the two charges overlap each other they cannot be 
regard'^d as implying two separate offences. A.I.R. 

1933 Nag. 136=3: Cr.L. J. 505=29 N.L.R. 251=143 
Ind. Cas. 17. 

— — Se. 302, 41 i---Alteraiion of conviction from 
uoderS, 302 10 one under S. 411. 

A charge under S. 302, I. P. C., comes under 
Chap. XVl. I. P. C., in respect of offences affecting 
th«‘ human lio<ly, whereas an offence under S. 411 
comes under Chap. XVII in respect of offences 
against properly. .Sectioiis 236 and 237, Criminal P. C., 
would not ajjply to a case wOere the accused have 
Ix-rn eharg<’d with an offence of murder only. A 
conviction urider S. 41 1 cannot be substituted for it, 
«h»t bring entirely a iei>arate r'ffcncc with which the 
acc;u;rd are not cltarged. A.I.K. 1033 Oudh 315 = 
10 O.W.N. d66 = 8 Luck. 518=35 Cr.L.J. 10=146 
Ind. Cat. 465. 

S*». 302, 395 and 436 — Murder and dacoity— 

Separate charges for. 

Where rlacoils who murdered several persons in 
the commission of the daeoiiy and set houses on fire 
'••rre sentenced to d'-ath f.>r the offences under S. 302, 
Indian Penal Code anti to ten years* imprisonment 
f ,r ea^lt of the offences under Ss. 395 an<I 436. 

Held: that it would have been proper to charge 
the accused perions with .an offence under S. 396, 

I. P. , rather tlmn witli the two offences of murder 
.md dacoity. 88 Ind. Cas. ti3=*6 Lah. 24 = 26 
Cr.L J. 1153 = 26 P.L.R. i 39-*A.I.R. 1925 Lah. 337. 

Ss. 302, 114 and 34 — Part of jury’s verdict 

accepted by Judge — Part differed from— 
Kcfercnce to High Court -No iotorference with 
part accepted — Applicability of .S. 34 donbtfal — 


The jury were unanimous that there was not suffi- 
cient evidence to find accused guilty under Section 
302 without the aid of Section 34. The jury also 
found unanimously that there was a doubt that accused 
8U»ny under Section 302 with S. 34. Se»8ioni 
Judge himself was satisfied that accused was the man 
who struck the blow, the Jury evidently had a doubt 
on the matter, and he was not able to say that the 
doubt was unreasonable; consequently, he could 
accept the verdict of the Jury as to that part of the 
But the Jury also held that there was a reason- 
able doubt that the two youths (Petitioner, and the 
other who was acquitted) acted in furtherance of a 
common intention. But the Judge thought admitted 
circumstances were wholly inconsistent with the view 
that cither of the two youths could be ignorant of his 
companion’s intention, and referred the case under 
Section 307 of the Cr. P. C. 

Held; that as the Jury found that there was a 
doubt whether accused struck the blow and the Judge 
has clearly accepted the verdict of the Jury on that 
part of the case, the High Court ought not to enter 
upon the consideration of the question involved in 
that part of the case. Assuming that High Gotirt had 
to approach tlie case on the basis that it wns not 
proved which of the two men stabbed the deceased 
man and that one of them only undoubtedly did, it 
was doubtful whether the provisions of Section 34 arc 
applicable. Section 34 doe.<; not create an offence. 
The provisions thereof merely lay down a rule of 
law. The charge which should have been preferred 
against the accused as an alternative to the main 
charge under Section 302 of the Indian Penal Code 
was a charge under Section 302 read with Section 114 
of the Indian Penal Code. .But the accused was not 
charged under Section 114 with abetment and he 
could not be convicted by High Court under Section 
it4 inasmuch as the charge was not framed against 
him in the trial Court. 74 Ind. Cas. 267 = 50 Cal. 
41=24 Cr.L.J. 763 = A.T.R. 1923 Cal. 453, 

“Ss. 302 and 32fi— Trial for murder with 
conviction under S. 326 which offence is 'triable 
by jory — Conviccioo right. 

Where the accused was tried for murder by the 
Srisiont Judge with the aid of assessors and found, at 
the close of the trial and after the opinions of the 
assessors \vcrc recorded, guilty of the minor offfeoce 
under S. 326, !. P. C. and in the same trial convicted 
the accused of the minor offence, though it was triable 
in that District only by ajury. 

Held, tliat the accused was rightly convicted of 
an offence punishable under S. 326, even though it 
was triable by a jury. 59 Ind. Cas. 195=45 Bom. 
619 = 22 CkL. j. 5i=A.I.R. 1921 Bom. 59. 

/ ' 

7 (B). Procedure — Joint tiial. 

Ss. 302, 34— Joint trial. 

The word 'transaction* is not to be interpreted in 
anv special or artificial or conventional or technical 
sense, but as it is ordinarily understood by aa« of 
education and common sense. The usual tests applied to 
decide whether different acts arc parts of the same 
transaction arc proximity of time, unity of place, com- 
munity of purpose or design and continuity of action. 

It is not possible to enunciate any comprehensive formula 
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of universal applicability for the purpose of determining 
whether two or more acts consiitute the ^ame tranrac- 
tioD) but circuaistaoces which bear on the determina- 
tion of the question in any individual ca^e can he 
indicated by saving that proxinmy of time, unity or 
proximity of place, continuity of action and community 
of purpose or desfgn are the principal criteria lor decid- 
ing whether certain acts form parts of the fame transac- 
tion or not. The real and substantial test for determina- 
tion whether several offences are so connected together 
as to foim one traniaciion is to see upon whether they 
are related together in point of pui pose, or as cause 
and effect, or as principal and subsidiary acts so as to 
consititute one continuous action. Where A is murdered 
and left for dead by ihc a.sailants and thereafter they 
go and commit afresh act of murder of his brother B 
in another place, although a common identity of purpose 
may be said to run throt>gh both the transactions, the 
murder of A is a transaction complete in itt^elf and does 
not need the murder of B to complc'e it. In such circum- 
stances two separate trials are proper. But when there 
has been no failure of justice and the accused have not 
been prejudiced in their defence on the merits, the 
irregularity, in the circurnttances, may be condoned 
under S. 537, Criminal P. C. 

In a case tried with the aid of assessors, the assessors 
form an integral part of the Court and any proceedings 
taken by the Judge in the absence of the jurors or 
assessors are necessarily void and illegal. Where the 
Judge alone inspects the spot under S. 539*B, Criciiina] 
P. G., the inspection note must be ruled out and when 
it has been uulised by the Sessions Judge, all reference 
to it must be excluded from consideration. A.I.R. 1904 
Oudb 499^35 Cr.L.J. 1496=11 O.WN. 1309=152 
Ind. Cas. 103. 

7 (c)> Procedure— Plea of guilty. 

S. 302 — Plea of guilty au murder case. 

It is a settled practice not to accept the pica of guilty 
in a murder case, unless the Court h satisRcd that the 
accused knew exactly what was implied by his plea of 
guilty and its effect, 217 Ind. Cas. 370= 1944 N. L. J. 
409=46 Cr.L J. 357. 

S. 302 — plea of guilty in murder case. 

Under S. 271, Criniinal P. C., accuyed nrjay he con- 
victed on his pleading guilty, But wht're tl.e crime on 
the face of it appears to hr murdi r evident c fhould be 
taken. A.I.R. 1934 Sind 204= 3(j Cr. L-J- 324=28 
S.L.R. 327= 153 Ind. Cas. 28B. 

S. 302 — Pleading guilty — Trial not ended— 

Evidence must be taken and case derided ignoring 
(be plea. 

The trial of an accused person does not necessarily 
end if he pleads guilty but evidence may and should he 
taken in cases ol murder as if the plea had been one 
of not guilty and case decided upon the whole of the 
evidence including the accused’s plea. It is not in 
accordance with the usual praciire to accept a plea of 
guilty ip a case where the natural tequence would be a 
tentener of death. 115 Ird. Cas. *^82 = 30 Cr. L. J. 
508=12 A.l.CrR. 370= A.I.R. 1028 Cal. 775. 

— — S. 302 — Accdsed giving oneciaivocal statement 
of facts admitting guilt — Stated his reason to be 
jealousy— Conviction on fb© statement— Retrial 
ordered directing his plea of jealousy to be gone 
ipto. 


The accused was undoubtedly a mao of very conside- 
rable intelligence, and having beyond question killed a 
woman, made a few hours latt r, on the same day, a 
perfectly clear sratement about the facts, and later, on 
the day after the crime, gave to a Magistrate of the first 
class the most clear and convincing account of the 
whole occurrence, and stated as a preliminary to it that 
he knew that he could be convicted on his own state- 
ment. Before the S. J. he agreed that he bad made 
the two statements referred to above, and he pleaded 
guilty and raid he killed the woman with the chopper 
produced and the reason for killing her was jealousy. The 
acrusc<^ elaborated in bis petition of appeal to the 
High C ouTt, lie statement he had made before the 

b. J. to the effect that he killed the woman out of 
jealousy. Tliat document gave rise to the bare possi- 
bility that the acctucd might be able to put forward 
some gtound for the application of S. 304 of the 

I. P, C. 

Held: that though there was before the S. J. enough 
material to make him pertecily confident as to the 
griHt of the accused, yet in view of the contents of 
his petition of appeal to the High Court, the safer and 
better course would be to return the case to the S. J. 
with a direction to him to put accused up for trial 
again, to take his plea and whether that be guilty or 
not guilty to hear the whole of the evidence in relation 
to the ciuic. 89 = Ind. Cas. 260=23 A. L. J. 587 = 26 
Cr. L- J* 1316=6 L R.A. Cr. 152 = A. I. R. 1925 All. 

647. 

S. 302 — Accused pleading guilty — Trial most 

proceed. 

Tnacase of murder it has long been the practice 
not to accept the plea of guilty. After all murder is a 
mixed question of fact and law and unless the Court 
is perfcctl> satisfied that the accused knew exactly what 
was necessarily implied by his plea ot guilty, the case 
should be tried. 66 Ind. Cas. 427 = 20 A. L. J, 326=23 
Cr.L J. 283 = A.I.R. 1922 AU. 233. 

— — S. 302— Murder — Plea of guilty. 

Before a pica of guilty is accepted in a case of 
murder the record should clearly show that the accused 
underktoocl and admitted facts bringing the offence 
w'ithin the definiiitm of minder and that he does not 
plead anv of the exceptions ret out in the Penal Code. 
(I 9 ‘ 9 ) 3 U.B.R. 137 = 20 Cr.L.J. 540 = 51 Ind. Cas.780. 

— S. 302 — Plea of guilty. 

It is not in accordcnce with the usual practice to 
accept a plea of gtiilty in a case where the natural 
sequence would be a sentence of death. A man may 
plead that he hit some one who there hv died and that 
he <liti it for iheptirpo.se of takinc away ilie ornament* 

c. f the person injt.'jed without necetfarily admitting that 
fie n nimitted rmtrd<r: for murder, under the Penal 
O'de, requires a certain ii.triuion or a certain know- 
ledge. (1906) 8 Bom. L.R. 240=3 Cr. L. J, 337. 

7 (d). Procedure — Separate eentences on 

all ebargea. 

Sb 302. 304 aod 324 — Judge’s duty to pass 
senrenceB on all charges. 

Under S. 309, Triminal P. C. , Judge is bound to pass 
a sentence on each of the charges of which the accused 
IS found by him to be guilty and hence, where the 
Magistrate had convicted the accused under Ss 302 
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304 ft) and 324, Penal Cod'*, his rdVual to pr€scribe 
the punishmeut unocr S». 04 u ) aud S. 334, Penal 
Code i» dlega!. A.I.R.. 1939 Pah* a3*r40 cV. L. I. 

686^182 Ind. Ca*, 572. 


— — Ss- 302 and 392 — Conviction nodcr— Separate 

sentence? 

When a pcfs<.m b convicted of inuidcrand aiio of 
robbing tl.r Of rtatncn«s of the murdered, aud a coovic- 
lion under S. tgi is recorded, vepardie seniencet thould 
be impo>e<l .11 the accun-d. A.I.R. 1936 Nag. 2O0-=> 
37 Ct. L. ]. 1047=1. L. K. (1936) Nag. 78=164 Ind. 
Cas. 964. 


8 . Sentence. 

Synopsis. 

(a) Abettor 

(b) Age and Sex 

(c) Cirocumntantial evidence 

(d) Drunkconese 

(e) Duty of court 
<.f) Enhanrement 

(g) Grace and clemency 

[h) Hvat of pasbion 
fi) Ignorance 

(j) Legal sentence 

(k) Motive 

(l) Part played 

(m) Premeditation 

fn) PretDeditatioo absent 
(o) Frovorrxtiou 
fp) Several accused 
(qf Siate of mind 
fr) Weapon used 

<b} MinccJluncoua exteoaatJng circumstances. 

8 (a). Senteocc'-^'Abettor. 

— _S. 302 — Abettor— Confederate armed for even- 
tuajity— luabtHiy. 

A ronh- leraic a' c^mpanyi np tbo murderer on his 
riuird' f'-u* rrrai<l iiini<<l wnb a vrajon tu meet all 
rv niij.tli«irs t» jun ar unich rriponiiible (or the murder 
as bii asu'oatc, tliCcgb be dor* noi actually jnfl'ct any 

1.. 1ui y on the 4lccc.»Ncd i i6 Ind. Cat. 6i3=*S«> Cr. L. J. 

1.. h. 70'- 


S 302- S< ntcnce — Abettor — One struck with a 

liat hetand ki lied - 'rhe 1 1 her t.to«>d by Full piiiirli- 
rfi' lit lor fornirr and trarupi’ftatioj. f<»r latter. 

W here G and G acni5c«l, proceeded to the home ol 
• he ileCra»e<l, G armed vvjth a haifiirt and C with ii 
it|. k ami ^--hefr G admineil and it w.i« also pmverl that 
G inflicted a blow wiih ihc haithrf <,n ihe m k of die 
fle<-eaied whicli re?inK' d in ItM dea<h and C di<l m-t 
( '•r.v iiij'irv but prr»cijt and actiiig under the 
Mifl'ieji'c ol hi» hrolher G. 


8 (b). Sentence— Age and sex. 

S. 302 — Youth of accused. 

Where in a case under S.302, the accused is 
aged 20 years, the lesser sentence of transporta- 
tion for life cannot be said to be justified on the 
ground of the youth and hot headedness of the 
accused especially when the attack on the deceased 
was deliberate. A.f.R. 194J Lab. 104=^5 P.L.R. 140 

= 44 Cr.LJ. 546 = 206 Ind. Cas. 617 (D.B.)- 


— S. 302 — Youth of accused. 

In view of the youth of the accused (!9or20 
years of age! the lesser sentence of transportation 
is not inappropriate for an oSence under S. 302. 
A.I.R. 194.1 Lah. 89=45 P L R. 82.=44 Cr.L.J. SS2 
=207 Ind. Cas. 32. 

S. 302 — Youth of accused whether ground 

for reducing sentence to transportation for 
life. 

There is no provision of law that sentence of 
death shall not be passed on a pci son of or above 
sixteen but not more ihan 18 years of age. Youth 
is not a reason why the Court should not do its 
duty of awarding a death sentence in a murder 
case- To commute a sentence of death 10 the 
absence of any mitigating circumstances purely on 
the ground of the age of the accused is in effect 
to lay It down that perso»s of a certain age should 
never be sentenced to death, even though that is 
not the law. The Court is concerned with the 
passing of sentence and not with its execution 
and when it has passed or confirmed a.sentence 
its duty is done. The prerogative of mercy in 
individual casiS lies with ihe Provincial Govern- 
ment. A.I.R. 1943 Marl. 69=55 L.W. 552-1942 
M.W N. 5M-n‘>42)2 M.L J. 312 = 44 Cr L.J. 299= 
I.L R. (1943) Mad. l4S = 20l Ind. Cas. 545. 

— — S. 302— Youth of accused* 

Held, on facts that the case fell under S> 302, but 
considering the young age of the accused the 
sentence of transportation passed by the Sessions 
Court W.TS main»a>ned, A.I R. 1942 Pat. 427=23 
PL.T. 763 = 43 Cr.LJ. 544 = 8 B.R. 542 = 199 Ind. 

Cas. 307. 

S. 302 — Youth of accused. 

Youth, Undoubtedly, in some cases mav be a 
very ixcflhiil ground forgiving tlic lower sen- 
icoic. It i.s a very rare thir^g for Ihe High Court 
to sentence a youth of 17 or below to death. It 
wouM only be in a very exceptional case that this 
would be done. In fact tliC tiorma! serit‘*hcc for a 
y outh of this age wcubi be transportation for 
A Very strong case, mdicd, would have to be 
out in order to justify the hanging of a youth of 
this age. When avou’h of this age commits a 
murder in cumpatiy with an rider relative that iS 
another cxctdlcnt rer^son for giving only tran.«por- 
tcM'vn for life. AIR. 1941 I.ah 220 = 43 P L R. 
9.'; = 42 Cr. J -T. 614.= I.L.R. (1941) Lah. 366=194 
Ind. Cas. 719. 


thai C and C were guilty of murder and that 
G ik^Tved ihr full punithmcnt nam'-ly death hut that 
C f'lilv <iefrrved tr.in»portauun for life. HR Ind. Can 
r.f,— 7 I . L- J. -170=^26 Cr. I.. J. I m =»26 F L.R. .to*;, 
-- N.l.R. 1925 Tall- ^84. 


— — S. 302 — Youth as extenuating circumstance. 

Although youth alone is not a reason for miti- 
gating punishment in murder cases, it is very 
jaicly that young murderers und«r 18 arc ^enten-r 
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ced to death. [Accused in this case who was be- 
low 18 >ears was sentenced to transportation for 
life.] A.I.R. 1941 Mad. 3S8=42 Cr.L.J. 311 = 52 
L.W. 949=(l94l) 1 M.L.J. 34 = 1941 M.W.N. 58 = 
I.L.R. (1941) Mad. 428=192 Ind. Cas. 579. 

—^Ss. 302, 299 — Youth of accused. 

It is quite true that youth by itself is not such an 
extenuating circumstance as would justity the 
imposition of the lesser penalty, but regard may 
be had to the fact that persons of immature age 
are sometimes more easily provoked and behave 
in a less responsible manoner than their elders. 

A cow-herd aged 17 years who was searching for 
a missing cow-bell, which he had good reason to 
suspect was in the possession of the deceased, was 
virtually met with a blank refusal by the deceased 
a boy two years younger than himself, and in 
those circumstances he lost his temper and com- 
mitted a terrible assault with a dah which result- 
ed in the serious injury and subsequent death of 
the deceased: 


Held, that the circumstances afforded ample 
justification tor the imposition of the lesser 
penalty. A.I.R. 1940 Rang. 140 = 41 Cr.LJ. 706 = 
188 Jnd.Cas. 858 (D.U.). 

S. 302 — Youth of accused. 

Youth of accused convicted under S. 302, Penal 
Code, is a sufficiently strong reason for not passing 
a death sentence on him. A.I.R. 1938 Lah. 200= 
I.L.R. (1937) Lah. 658 = 40 P.L.R. 401 “39 Cr.L.J. 
488 = 174 Ind. Cas. 881. 

— — S. 3 O 2 — Youth of accused. 

Held, on facts, that under the circumstances 
of the case the accused being young aad drunk 
and being excited by some incident, the sen- 
tence of transportation should be passed with fur- 
ther recommendation to the authorities tiiat the 
sentence should be further commuted to one of 
four years* detention in a Borstal Institute. A.I.R. 
1938 Rang. 62 = 39 Cr.L.J. 403= 174 Ind. Cas. 442. 


Held, that in all the circumstances of the case, 
the Court would be justified not only in commu- 
ting the sentence to one of transportation tur life, 
whilst refusing to confirm the sentence of death 
passed by tbe Sessions Judge, but also m drawing 
the attention of tbe executive authorities to the 
provisions of S. 29, Burma Prevention of Crime 
(Young offenders) Act, 1930. A.I.R. 1941 Rang. 319 
=43 Cr.L.J. 266=197 Ind. Cas. 786. 

— S. 302 — Youth of accused. 

If the case is not governed by the provisions of 
S. 83 and the accused is a young man of normaJ 
understandiag and mature mmd, the age by itself 
will not be sufficient to justify the awarding of 
the lesser sentence, particularly if the offence is 
committed in a cold blooded manner and has been 
the result of a premeditated plan. On the other 
hand, it in consequence of inexperience and youth 
the piisoner commits murder in vindication of a 
supposed wrong, the youth m conjunction with 
other circumstances may be taken into considera- 
tion in favour of the accused and the lesser of 
the two punishments may be awarded. 

Held, on facts of the case that though the 
offence fell under S. 302, yet there were sufficient 
extenuating circumstances, apart from the youth 
of the accused to justify the sentence of t'anspor- 
tation for life. A.I.R. 1940 All. 480=1940 A.LJ. 
607 = 42 Cr. LJ. 115 = 1940 A.W.R. 480 = 191 Ind. 
Cas. 303. 

““ — S, 3 O 2 — Youth as mitigating circumstances. 

Youth by itself is not a reason why the Court 
should evade its duty ot sentencing the accused to 
death especially in the case a cruel of murder. 
A.I.R. 1940 Mad. 710=1940 M.W.N. 86=rL.R. 
(1940) Mad. 254 = 52 L.W. 981 = 42 Cr.LJ. 582 = 194 
Ind. Cas. 527. 

*— S. 302 — Youth and provocation. 

Where the accused was only sixteen years old 
and bad committed murder by a blow with a dah 
on the back of the neck of tbe deceased half an 
hour after the accused had received some prove- 
catipn from the deceased. 


— — S. 3 O 2 — Youth of accused. 

That the accused in a murder case is only 18 
years old is not by itself a sufficient ground •for 
the Court to reduce the sentence. This will be a 
matter for the Local Government when the case 
comes before them. A.I.R. 1937 Lah. 399 = 38 
Cr.L.J. 879 = 1.L.R. (1937) Lah. 481=39 P.L.R. 834 
= 170 Ind. Cas. 5. 


— — S. 302 — Extreme youth of accused. 

Where the accused was found to have pledged 
the bangles belonging to bis decrastd sister shortly 
after she was seen alive last and there were marks 
of blood on his dboti, he was held guilty of murder. 
But since he was only just 16, be was given the 
lesser penalty of transportation for life. 1937 
M.W.N, 1133. 


— S. 302— Extreme youth of accused. 

Where the accused Committed murder with a 
definite motive, the assault being a very brutal 
one and there was a doubt whether he had 
completed his 16 years of age: 

Held, that the accused was at a time of life 
when wliat wnl not be consideitd as a circumstance 
sufficient to upset a man of more mature years 
may uPSet htm and send him off his balance 
quite materially, and taking into account the 
doubt that existed with rclercnce to his having 
completed his 16 th year of age the sentence of 
death was unsuitable to the case and that sentence 
of transpo' lation for life would adequately meet 
the ends of justice. A.I.R 1937 Rane. 121 = 38 

Cr.L.J. 1022=171 Ind. Cas. 125. 

S. 302— Youth, whether extenuating circum- 

stance. 

In every case of murder, youth alone is not 
such an extenuating circumstance as to justify 
awarding of lesser punishipent, but it should be 
taken into consideration with other facts AIT? 
19J7 Raag. 121 = 38 Cr.L J. 1022=171 Ind 

—S. 302— Youth of accused. 

Youth alone in every case is not such an exten- 
uating circumstance as would justify the impositipp 
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o£ the lesser penalty in case of murder, but it 
should be taken into coosiderattoo with the other 
facts. A.I.R. 1936 Rang. 71=37 Cr.L.J. 463= 
161 lod, Cas. 574. 

S. 302. 

Where the accused is young and inflicted the 
iojurics together with another man m the course 
ol a blind assault in the dark, ilie sentence of 
death must be reduced to one of transportation 
for life although the assault is pr**mcditaled 
and the offence murder. A.I.R- IO 36 Rang. 
46 = 37 Cr.L.J. 290=»16U Ind. Cas. 459. 

S. 302 — Youth as extenuating circumstance. 

Extenuating circumstances are circumstances 
connected with a particular crime which lend to 
lesson the amount of guilt attaching to ;t, and 
do not include characteristics of the offendtr 
uDconuected with his crime, even though in seme 
circumstances such characteristics may give the 
offender the bg iefit of exceptions mertioned in 
the Penal Code. The nicTc youth of the. offender 
IS in itself no judicial reason for not inflicting 
the major penalty in the case of a deliberate 
murder in which there are no extenuating circum- 
stances. Youth, however, docs affect the 
extent to whicli a person may be affected by 
outside inllucnccs and tl;us where there is reason 
to believe that a youthful offender has acted 
under the direct or indirect inilucnce of his 
elders or tliose wfo can txert any form of 
influence over him, the fact of liis youth associated 
with the effect that he mjj have come under 
such influence may ci^ate such extenuation as 
can be considered when imposing sMit».nce. A.I.R. 
1935 Pesh. 170 = 37 Cr.L.J. 201 = 159 Ind. Cas. 
830. 

— — S. 302— Extreme youth. 

When the accused is a boy of 15 or 16, it is 
not proper that he should he hanged, however 
horrible the crime be. At the aee of 15 or 16 
when a boy his just come to the age of puberty, 
he may do many things then wliich he would 
never dream of doitig when he was older. It 
is even possibb: that he may become a useful 
citizen. A.I.k. 1934 All. 132 = 35 Cr.L.J 418 = 
1934 A.L.J. 143 = 3 A.W.K. 419=147 Ind. Cas. 
630. 

S. 302 — Youth as extenuating circumstance. 

Where a man of seventeen years of age is 
engaged m a murder under the influence of people 
very mucti older than himsc)i» he may be awaui* 
ed the lessor penalty, i.c , transportation for life 
instead of dealli, allliough he is involved m the 
Conspiracy to couim.t ilie murder and has taken 
an actual part in the crime. A.I.R. 1934 Lah. 
786 = 36 P.L.R. 40 = 36 Cr. L. J. 313 = 153 Ind. 
Cas. ?28. 

S. 302— Youth as extenuating circumstance. 

The accused, a young man of 18 or 19 years 
of age, a montli h- forc the occurrence made 
indecent overtures to the deceased and asked 
him to have unnatuial intercourse with him. He 
refused to do so and romtdained to his mother. 
Ill ypite of being rebuk- d by the niothd of the 
deceased and his own grandfather, the accused 


508 

wanted to play with the deceased and on the 
latter’s refusal, he got a churri and gave the 
deceased several stabs causing serious iiijuries; 

Held, that in view of the most objectionable 
motive which the accused had for causing injuries 
to the deceased and on account of the number 
and nature of the serious injurie.i caused with 
a sharp*cdged and pointed weapon of a formidable 
nature, no sentence less than that of a death 
could be passed on the accused whose youth 
was no extenuating circumstance. A.I.R. 1934 
Lah. 20 (21)--35 Cr.L.J. 619=148 Ind. Cas. 191. 

S. 302— ‘Youth as extenuating circumstance. 

There is no law which justifies a Court in not 
passing a sentence of death on any person merely 
because of his youth, and all persons who could 
understand the nature of their act arc liable to 
the extreme penalty of the law, and although 
youth might be a circumstance to be taken into 
Consideration in offences where the accused 
person was not fully able 10 understand the 
nature of hi$ act or had been influenced by 
other persons, yet it was not so in a case where 
a youth deliberately murdered a small boy for 
motives of greed, being actuated to the crime 
by liis own base nature. A.I.R. 1934 Oudh 405 = 
35 Cr.L.J 1113=11 O.W.N. 851 = 150 Ind. Cas. 819. 

S. 302 — Youth as extenuating circumstance. 

Where a yourg man 22 years of age is 
convicted under S. 302, Penal Code, and he iS 
found to have acted with deliberation, the 
mere fact of his youth is no circumstance 
for reducing the sentence of death passed on 
him. A.I.R. 1933 All. 939=35 Cr.L J. 464 = 147 
Ind. Cas. 676. 

S. 302 — Youth as extenuating circumstance. 

There is no hard and fast rule that because the 
murderer is of what is called tender age he most 
necessarily escape the normal penalty prescribed 
by the Uw. Age is no doubt a circumstance to be 
tak'eo into consideration, but this has got to be 
taken into consideration along with various other 
circumstances present on the record and to which 
attention may be drawn cither by the prosecu- 
tion or by the defence. A.I.R. 1933 Cal. 1 (2)= 
33 Cr.L.J 837 = 140 Ind. Cas. 80 (F.B.). 

S. 302 — Youth of accused. 

Where a heinous crime lias been carefully 
planned and carried out in a treacherous and 
cfutl npioncr, the accused’s youth alooc cannot _ be 
considered to be an adequate ground for mitiga- 
tion of punishment. A.I.R. 1933 Lah. 956—35 
Cr.L.J. 288=35 P.L.R. 115 = 146 Ind. Cas. IO 6 I. 

S. 302. 

Youth alone does not constitute an extenuating 
circumstance such as would justify 
P4.nalty prescribed by the law. A.I.R. 1933 L*". 
30S = 34 Cr.L.J. 720 = 34 P.L.R. 691 = 144 Ind. CaS. 
291. 

S. 302. 

WlK-if a boy of 17 committed murder without 
prcmcditatigo undet a sudden impulse: 
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Heidi that he should be given a *locus paeniten* 
tiae* and the irrevocable sentence of death should 
not be passed upon him* 

Per Agba Haidar J. It is true that in older times 
boys of tender years used to be executed very 
often for petty crimes, but we are^ well on into 
the twentieth century and live under its humanita* 
rian influences. A.I.R. 1933 Lah. 229=34 P.L.R. 
414=34 Cr.LJ. 375 = 142 Ind. Cas. 654. 

S. 302~Youth as extenuating circumstance. 

There is no law which justifies a Court in not 
passing a sentence of death on any person merely 
because he is young. All persons who can under- 
stand the nature of their act are liable to the 
extreme penalty of the law. Youth may be a 
circumstance to be taken into consideration in 
offences where the accused person is not fully 
able to understand the nature of his act or has 
been influenced by older persons, but not in a case 
where a youth deliberately murders a small boy 
for motive of greed, being prompted to the crime 
by his own base nature. Sentence of transporta- 
tion for life is imposed only where there are some 
extenuating circumstances and where sentence 
of death is not necessary in the interests of the 
public at large. A.I.R. 1933 Oudh 52=9 O.W.N. 
1161=34 Cr.L.J.250 (1) = 141 Ind. Cas. 747 (1). 

— — S. 302 — Boy of 18 acting under elder 
brother’s compulsion. 

Where a boy of 18 is convicted almost entirely 
on his own confession^ and according to that 
confession he was acting under instructions from 
and semi-compulsion by his elder brother, who 
was the prime mover in the afiair and who alone 
would benefit from the murder, the extreme 
penalty of the law is not called for. A.I.R. 
1933 Rang. 134=34 Cr.L.J. 835=144 Ind. Cas. 829. 

S. 302 — Youth of offender. 

The proposition that youth is not in itself a 
sufficient ground for reducing the punishment 
for murder from death to transportation for 
life is correct where a youth deliberately by 
himself sets out to kill another man. But where 
a youth is associated with older persons, it may 
be proper in certain cases to infer that he was 
influenced by the older and more mature persons 
and to inflict the lesser sentence. A.I.R. 1931 
Lah. 536=32 Cr.L.J. 645 = 32 P.L.R. 414=131 Ind. 
Gas. 122. 

S. 302. 

Though mere youth may not in itself be a reason 
for not hanging a murderer, extreme youth may 
be such a reason. A.I.R. 1931 Lah. 177 = 32 Cr L.T. 
682=131 Ind. Cas. 276. 

•— — S. 302 — Youth, how far ao extenuating cir- 
cumstance. 

Youth alone is not in every case such an ex- 
tenuating circumstance as would justify the 
imposition of the lesser penalty in cases of 
murder, but it should betaken into consideration 
with the other facts of the case. 

Where, though the accused wab aged only about 
18, his attack on the deceased was obvipasly 


premeditated, and the murder was perpetrated in 
a cold-blooded manner while the deceased was 
peacefully engaged in his daily occupation of 
ploughing the fields and was unarmed. 

Held, that under the circumstances, his youth 
was no sufficient ground to mitigate the sentence 
of death. A.I.R. 1931 Rang. 171 =9 Rang. 81 =32 
Cr.L.J. 941 = 132 Ind. Cas. 716. 

4 • 

S. 302— Sentence — Youth — No ground for 
lenience — Murder not wholly deliberate and 
cold blooded — Some provocation — Capital sen- 
tence not appropriate. 

In cases where the murder has been deliberately 
planned and is essentially of a cold blooded and 
contemptible nature, the death sentence is appro- 
priate whatever be the age of the accused 
provided his case does not come under S. 22, 
Madras Children Act 4 of 1920. But where the 
murder by a juvenile cannot be said to be wholly 
deliberate and cold blooded^ and where there may 
be a certain amount of legitimate provocation 
rankling, whicJi in an immature mind might 
assume an exaggerated importance, the capital 
sentence might assume as m certain cases not be 
the appropriate one. 1930 M- W. N. 681 = 32 
M.L.W. 220=129 ind. Cas. 228=53 Mad. 861 = 
A. 1. R. 1930 Mad. 972 = 59 M.L.J. 939. 

— — S. 302— Youth and promptings pf venera- 
tion for founder of religion. 

The mere fact that the murderer is only 19 or 20 
years of age and that the act was prompted by 
feelings of veneration for the founder pf his 
religion and anger at one who had scurrilously 
attacked him, is a wholly insufficient reason for 
not imposing the appropriate sentence provided 
by law. 120 Ind. Cas. 1 = 1930 Cr.C. 165 = 30 CrX.J. 
1125 = 11 L.L.J.533 = A.1.R. 1930 Lah. 157. 

4 

S. 302 — Youth of the offender, 

A particularly cruel and cowardly murder 
was committed by a lad ot about 19 or 20 without 
any apparent motive aoa the capital sentence was 
sought to be reduced: 

Held, that the mere youth of the murderer 
was iusulhcient for not imposing the capital 
punishment and that the absence ot an apparent 
motive could not be Construed as indicating the 
existence of a provoking cause, which would 
amount to a mitigating circumstance. 120 Ind. 
Cas. 276 = 31 Cr.L.J. 81= 1930 Cr.C. 18 = A.1.R. 1930 
Lah. 50. 

S. 302— 'No ground for mitigation— Inabi- 
lity to understand nature of the act — Influenc- 
ed by older persons — Extenuating circum. 
stances. 

There is no law which justifies a court in not 
passing a sentence of death on any person merely 
because he is young. All persons who can 
understand their acts are liable to the extreme 

may be a circumstance 
to be taken into consideration in offences where 
the accused person IS not fully able to understand 
the nature of his act or has been influenced by 
older persons. The sentence ot transportatipn 
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for life is imposed in cases were there are in the 
opinion of the court some rxtenuaiiiig circum- 
stances. 7 0. W.N. 767 = lyi0 Cr. C. 965=^33 
Cr.L.J. 83 = 128 Ind. Cas- 80 = A.I.R. 1931 Oudb 89. 

— S. 302— Youth — A mere tool. 

Youth ajonc does not constitute such an extenu- 
ating circumstance as v.ould justiiy the imposi- 
tion of the lesser penalty prescribed by the Jaw. 

But where a youth charged under S. 302 had 
no personal enm’ty with the viCiim, and he was 
found to be oniy a tool in the hands of the 
enemies of the victims: 

Held: the extreme penalty of the law should 
not be exacted 'n the case. 110 (nd. Cas. 234=10 
A.l.Cr-R. 501 = 29 Cr.L.J. 682 = A.J.R. 1928 Lah. 85S. 


— — S. 302 — No reason for not giving death 
sentence. 

The mere fact that the murderer is 19 or 20 
years of age is a wholly iiisufficieiit reason for 
Hot imposing tne extreme penalty. 112 Ind.Cas. 
345=29 cr.L.J. i0i7=A.l.K, 1928 Lah. 531. 


S. 302— Brutal crime — No reason for miti- 
gation. 

.Murder resulting in death a particularly 
ruthless and brutal crime and therefore, the mere 
lact that the muroeier is 18 >cars of age is a 
wholly insuiTi:r::iit reason lor iiot imposing the 
app'^opriat'* scalene^ providid by law. A I.R- 1928 
Lah 5M, Foil. 107 Ind. Cas. 99=29 Cr.L J. 211 = 
9 A.l.Cr.K. 525 (Lah-J. 

_-_S. 302 — Sentence— Youth of the offender— 
Some though not adequate provocation— 
Extreme penalty. 

Wiirre the accused had some provocation though 
not sU'idtnand grave provof <itioii, so as to reduce 
the oUence to one oi culpable homicide not 
amounting to murder and where be was only 
luntccn years old : 

Held, that ihe extreme penalty of the law was 
not i.ccessa'y and mal iranapoi lal-on lor lilc was 
enough. 99 Ind. Cas. Iul7 — 27 F. L. R. 15 = 28 
Cr L.J. 217 (Lah). 

S. 302— No reason for mitigation. 

Although ordinarily in Cases of deliberate 
murder tut major sentence allowed by the law 
sliould be imjiostd, yet It c.xuiiol be atrirtned that 
the tender age oi auatrustd 13 not of itself a 
SUlTitieot rcasou lor passing the lesser Sentence, 
i.e., transporlation for Lie. Any drfiaiie s»andard 
as to tlie limit of age m iliis connexion cannot be 
laid down, as ciicuinslaiiCcs tuu«t vary with the 
particular * a'i . A J R. Iv22 Nag. 6$, Diss from. 
96 ind- Cas. 507=22 N.L.R. 104 = 27 Cr. L.J. 955 = 
7 A I.Cr.R. J7 = A.l.R. 1926 Nag. 461. 

— S. 302— Extreme youth. 

Extreme youth of the offender was taken into 
consideration along with the absence of circum- 
stance as to how murder took place as an extenua- 
ting circumstance for reduciog the sentence of 


death under S* 302 to one of transportation for 


S. 3o2— Motive for premeditated murder 
absent— Capital sentence cot to be passed. 

Where there was no motive for a premeditated 
murder and the probability was that there was a 
violent quarrel when the accused, a youog man of 
20 was taking bis wife and child from a neigh- 
bouring village to his own village and he killed 
them oo the way. 

Held, that capital sentence in such a case should 

not he passed. 84 Ind. Cas. 653=26 Cr. LJ. 349= 
6L.L.J. 323 = A.1.R. 1924 Lah. 654. 


S. 302 — Youth— Lack of motive. 

It is impossible to lay down that youth alone io 
every case would be such an extenuating ciicuoi’ 
stance as would justify the imposition of lesser 
penalty, but It must be taken into consideration 
with other tacts of the case. It would be danger- 
ous for the Court to hold that an inadequate 
reosoQ for indicting a severe blow on a vital part 
causing instantaneous death would be sufficient 
when taken with the accuseH*s age to justify the 
lesser penalty. 1 Bur. L.J. 70=A.1.R. 1922L B, 34. 


— — S. 302— Offender's youth— Sentence. 

In murder cases offender's youth is not generally 
extenuating but Court should use its discretion 
under S. 302. l.P.C. 9 L.H.K. 165=19 Cr,LJ.648 
= 11 Bur. L.T. 100=45 lod. Cas. 840. 


S. 302— Extenuating circumstances — Youth— 

Ordinarily, 

Youth is an extenuating circumstance but it does 

not mean that in every case oi murder by a person 
under a certain age, file lesser penalty ought to be 

awarded. U B.R. Cl9l4j lij 28 = 16 Cr.t«J*95= 
26 Ind. Cas. i007* 


— — S. 302 — Youth — Sentence— Practice* 

Youth is a ground to be taken into consideration 
in determining the punisnmeiii to be awarded for 
murder. 1 L.B.K. 359. Diss. 11 C. W.N. 904 FvlU 
Tiic penal Lode leaves it dibcretiotiary with judges, 
even in cases ut murder to consider mitiaatiiig 
circumstances lu awarding puniaiimeot. Punisb- 
mcui should be us moOcraic as is consistent with 
the object aimed at The law indicates the gravity 
ot an act by me maximum penalty and the Courts 
have to juogc waciher the act committed tails 
btiort of the maximum degree of gravity, and, if 
so, to what extent. tl9llj 1 U.B.R* 87*12 
Cr.L.J. 443=11 Ind.Cas. 792. 

— — S. 302— Old age of accused. 

Old age is a point to be considered in awarding 
a sentence. But standing alone it is not enough to 
entitle tlic accused to the lesser penalty 
poilation m a case p£ murder. 1937 M.W.N. 726* 

S. 302— Sex and age— Extenuating circum- 
stance. 

The age and sex of the accused convicted of 
murder and the fact that she has recently b*®*^ 
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delivered in jail may be taken intoaccoutit by the 
Local Governmeiif, but these circumstances will 
not have any weight with Court and the revolting 
crime of raurdeiing a child for the sake of its 
ornaments should he punished by the penalty of 
death. A.l R. 1936 Nag. 200=37 Cr.L.J. 1047= 
I.L.R. (1936) Nag. 78 = 164 Ind. Cas.964. 

t 

— — S. 302 — Sentence — Age or sex— No reason 
for leniency— When may be considered. 

The age or sex of a murderer cannot generally, 
of itself, be a sufficient reason for a leniency in 
sentence. If there are other reasons which very 
nearly justify the passing of a lesser sentence, 
but do not qu'te do so or when it is doubtful 
whether they do so or not, then the youth or sex of 
the criminal may certainly tip the scale to the side 
of mercy. 64 Jnd. Cas. 277=18 N.L-R. 101 = 
A.I.R. 1922 Nag. 65. 


^-S. 302. 

It is undesirable that a girl of ten or eleven 
years of age should be sent to prison even for 
a^n offence of mui der. In such a case S. 31 of the 
Reformatory School<i Act should be applied. 65 
Ind. Cas. 609*23 CrL.J. 145 = 24 O.C. 305 = 
A.I.R. 1921 Oudh 190. 


S. 302 — Sex or age — No ground for altering 

a sentence. 

Comparative lenity to a woman is a commonly 
accepted rule of practice, but in atrocious crimes 
the mere sex should not bar the imposition of a 
maximum sentence. Per Seshagiri Aiyar, J. — 
Where a conviction is based merely on circum- 
stantial evidence the age of the accused is an 
cltfDcnt to be taken into coosider^tsoo in awarding 

sentence. 16 Cr.L. J. 20 = 26 Ind. Cas. 324 (Mad.) 


302 — Sentence for 
accused. 


murder— Age of 


Where the accused, a giil of 16, was held guilty 
OX dcliutratcly killing her busbund by rocatis of 
arsenic poison wh.ch she mixed up with the food 
^oked^.d served up by herself to the husband: 
Held. Tliat in consideration of her age she 
should be trar.sported for life instead of suff'^riog 
the cxrrtm.- pen.ilty of death. (1907) 11 C W N. 

904=6 Cr I..J. lS4. 


8 (r). Sentence — Circumstantial evidence. 
S 302. 

It matters not ho w an aci used’s guilt is esta- 
blished w’u.ih' r b> tli«^ t' *tim«<n> ol tye-wifnc^sis 
or by llic li.si'mon> of tOtnUmed criumstoni'ts 
prnvi ed rhat ii is rstabbshed beyond aU reasona- 
ble doubt and the measure of proof must be the 
same m either case. Hence, the fact that the 
conviction is based on circumstantial ev'deri-'e is 
no reason for not awarding capital punishtnerit. 
A.I.R. 1041 Mad >2 )-(lO40) 2 M.L.J. 895=1940 
M.W.N. 1229 = .‘i? L.W 853= I.L.R (1941) Mad. 
340 = 42 Cr.L.J. 770=195 Ind. Cas. 679. 


S. 302. 

It IS wrong to say that an accused convicted of 
naurder merely upon circumstantial evidence 

12— F. Y. D.— 17. 


should not be visited with extreme penaltv. 
A.I.R. 1939 Pesh. 47=41 Cr.L.J. 132=185 Ind, 
Cas. 208. 

[Overrules 76 Ind. Cas. 97 = 25 Cr.L.J. 97.] 

s, 302. 

There is no rule of la.w that if there be ’ no eye- 
witnesses to a murder, the accused should not be 
senteaced to death. A.J.R, 1033 Pat. 180 = 14 
P.L.T. 96 = 34 Cr.L,J.395=l42 Ind. Cas. 613 (2). 


~ — S. 302— Si'ntence— Circumstantial evidence 
—Case clearly proved— No reason for lesser 
sentence. 

In a case of murder the mere fact that the 
conviction is based on circumstantial evidence is no 
reason why a lesser sentence should be passed. If 
the rase though depending on circumstantial evi- 
dence, is perfectly clear and conclusive and 
excludes all other reasonable hypotheses except 
the guilt of the accused, death sentence can be 
passed : 76 Ind. Cas. 97, not Foil. 1930 Cr.C. 865 = 
A.I.R. 1930 Smd 225. 

4 

““■S. 302 — No ground for not passing death 
sentence. 

The fact, that the conviction of a deliberate 
Wife-murderer rests entirely on circumstantial 
evidence, is no ground whatever for not passing a 
sentence of death on him. 118 led. Cas. 817 = 
1929 M.W.N. 270=2 M.Cr.C. 158 = 30 Cr.L.J. 971 
= 1929 Cr.C. 138= A.I.R. 1929 Mad. 667. 


— — S. 3O2 — Sentence — Circumstantial evidence. 

Provided the court is satisfied beyond reasona- 
ble doubt that the accused is guilty of murder 
and that the circumstances of the case require the 
imposition of a death sentence, it is absolutely 
immaterial whether the conviction is based on 
direct or circumstantial tv. dence. It is only where 
the evidence leaves toom for reasonable doubt on 
either point that the accused is entitled to the 
benefit of it* 61 (nd. Cas- 524 = 44 Mad. 443=13 
M.L.W. 377 = 22 CrL.J. 396 = A.J.R. 1921 Mad. 
423 = 40 M.LJ. 464. 


S. 302—Scn renc^* — Jnry’s verdict overruled — 

Evidence circumsianiial— Transportation sufii- 

cieni. 

Where in a reference under S.307, Cr.P. C., the 
High Court held, overruling the Verdict of the 
jury, that the accused was guilty of murder; 


Held, tliat in view of the verdict of the jury and 
the circumstantial natuie of the evidence, the death 
sentence should Rot be awardtd but that transporia- 
tion lor life was enough. 85 Ind. Cas. 833 = 26 

f r. L.J. 609=16 S-L.R. 143 = A.I.R. 1921 S.iid. 

14 ^. 


S. 302 —Circumstantial 

delations of. 


evidence — Consi- 


There 
impos 


re IS no principle of law which prohibits the 
ition of a death sentence in cases where Uie 

PoM C.W.N. 904 

34—16 Cr. L.J. 38 — 26 Ind. Cas. 332. 
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8 (d). Sentence — Drunkenness. 

‘S. 3O2. 

The mere fact that the accused was drinking 
before the occurrence tool^ place docs not minimise 
the nature of the offence especially when it is 
found that he ran to his house to fetch a balua 
and gave a severe blow with it on the head of the 
deceased. A.I R. 1^42 Pat. 427=23 P.L.T- 763= 
43 Cr. L.J. 544=8 B.R. 542=199 Ind. Cas. 307. 

S. 302. 

The law gives a discretion to Courts to impose 
the lesser penalty of transportation for the offence 
of murder, and the discretion must ba exercised 
with due regard to the circumstances of each case. 
The discretion of Courts cannot be fettered by 
any hard and fast rule in this respect. The mere 
fact that a man was drunk would be no justifica- 
tion whatever for not imposing the capital 
sentence. But all the circumstances of the case 
have to be taken into consideration. A.I.R* 194J1 
Lah. 454 = 43 P.L.R. 698 = 43 Cr.L.J. 332 = I.L.R. 
(1943) Lah. 39=198 Ind. Cas. 252. 

S. 302. 

Where an offence committed is undoubtedly 
murder, the drunkenness of the accused is not 
sufficient to reduce the crime to anything below 
that of murder. But a drunken mao may be 
provoked by a taunt which could not, in any way, 
rulfle the temper of a man who i& Tn his sober 
senses. Where, tliereforc, an accused commits 
murder while drunk as a result of a provocation, 
however slight, it is a case in which maximum 
punishment should not be given. 

[In this case the sentence of death was reduced 
to one of transportation for life*) A.I.R* 1938 
Rang. 448 = 40 Cr. L.J. 67 = 178 Ind. CaS- 431. 


S. 302. 

No general rule can be laid down that voluntary 
drunkenness is in all or even in the majority of 
cases, a reason for not passing the death sentence. 
A.I.R. 1936 Rang. 477 = 31 Cr.L.J. 52=165 Ind. 
<^‘as. 762. 


S. 302. 

Where the parties were drunk and the first blow 
was struck by the deceased. the lesser p nalty 
should be imposed- A.I.R. 1934 Rang- 10—35 
Cr.L.J. 1065= 149 Ind. Cas- 1176. 

S 302. 

Where there w.as evidence that the accused had 
been drinking shortly before the occurrence, the 
attack was entirely unpremeditated and committed 
without reason and the weapons used were not 
such weapons as any man would use who h.ad 
formed a prior intention of killing his enemy, the 
scnitnce might be reduced to one of transportation 
for life. A.I.R. 1933 Rang. 278 = 34 Cr.L J. 1245 = 
146 Ind. Cas. 216. 

8 (c). Sentence — Duty of court. 

S. 302—ScijUnce — Lesser penalty — Grounds 

—Discretion and Uuty of court. 


The question whether on a conviction of mur- 
der the sentence of death or the lesser sentence 
of transportation for life should be passed is 
essentially a matter in the discretion of the con-* 
victing judge, but while exercising this discretion 
he must bear in mind the position that the usual 
sentence on such conviction is death unless there 
be any extenuating circumstance. The law re- 
quires the Judge to give reasons when he imposes 
the lesser penalty but the reasons given by him 
are not conclusive and are open to revision. It is 
only when any wclI-recogniseH ground is found to 
exist that the Judge is justified m withholdlDg the 
capital sentence, it is impossible to lay down 
any general rule defining the classes of c^scs in 
which the lesser sentence may he imposed though 
from time to time certain C'rcumstauces have been 
recognised by the judges who had to consider this 
question as valid grounds for imposing such sen- 
tence. One of these is the extreme youth of the 
offender, however brutal or premeditated the 
offence; but there is no prcedenl foi*' the pro- 
position that a youth of 19 or 20 comes within 
this exception. Another ground for the lesser 
penalty is to be found in thote cases where an 
offender, who does not come within the first ex- 
ception, IS young and acts at the instigation or 
under the influence of his elders. There arc 
several cases in which young men of 20 and above 
have been awarded the lesser penalty because they 
joined their elders iu the murder. Where the 
murder is committed in the course of a sudden 
quarrel and without premeditation or on the 
impulse of the mument it is usual not to pass the 
death sentence unless the circumstances be excep- 
tional. In cases of premeditated rouxdcr, howcvcr» 
the usual sentence is death unless the conduct of 
the deceased furnishes grave though not sudden 
provocation for the murder, as for instance, where 
an aggrieved husband or other near relation of a 
woman murders a man who persists in offending 
the feelings of the aggrieved relative by publicly 
carrying on an immoral intrigue with the woman. 
There is still another class of cases where the 
usual sentence may be withheld. These arc cases 
where a man is convicted of murder by reason 
of vicarious liability. Where death is intended 
and tile murder is prcic dilated the offender 
should usually be sentenced to death irrespective 
of whether the vicarious liability arises by reason 

of S. 34 or S. 149, 1. R Code. But where the 

common object of an unlawful assemby is the 
beating of a person ami death is not intended but 
is a likely consequence of the I’ot, the death sen- 
tence is w'ithheld from those who 

struclively liable, but is mipostd on the particuia 

member of the unlawful assembly who bfougn 
about the death. These are some of the wcJi- 
recognised cases whcie liie lesser penally may 
awarded on a conviction of murder, but tlic class 
cation is I c llicr exhaustive nor absolute and many 
a case may arise which is not covered eitn y 
the ruk' or by the exception. In such „ 

matter rests in the discirtion of the convicting 
fudge winch cannot be fettered *>>’ any hardan 
fast rule. 49 P.L.R. 137 = A. I. R- 1948 Lab. 58=49 
Cr.L.J. 26. 


■S. 302. 

Judge is boun.l to pass a st ntence of d«th on 
rson convicted of murder unless there * . 

lial reasons for not doing so. 1 lie reaso 
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^press. Too much leniency should not be exercised 
in favour of persons whose participation alone 
makes it possible that the crime could be committ- 
ed, even if theii participation was not due to any 
direct motive, but only to oblige a friend. 
A.l.R. 1945 Oudh 140=1944 A. W.R. 275=1944 
O.W.N. 419=219 Ind. Cas. 183 = 46 Cr.L.J. 532. 

S. 302, 

The law gives the Sessions Judge the option of 
sentencing a person convicted oi murder cither to 
death or to transportation for life. Where there 
are extenuating circumstances, it is the duty of 
the Sessions Judge to award the lesser sentence 
and not to pass the sentence of death. A. 1. R. 1941 
Mad. 50=52 L.W. 472 = 1940 M.W.N. 943=(1940) 
2 MX.J. 492=42 Cr.L.J. 270=192 Ind. Cas. 278. 

S. 302. 

Section 302 provides two punishments. In the 
absence pi any extenuating circumstances, the 
^ntCDce of death is the only appropriate sentence. 
The Court whose duty it is to award punishmi^nt 
must exercise its own discretion. The discretion 
is to be exercised in a judicial manner and not arbi- 
trarily. A.l.R. 1940 All. 480 = 1940 A.L.J. 607=42 
Cr.L.J. 115 = 1940 A.W.R. 480=191 Ind. Cas. 303. 

S. 302, 

In the case of a cold-blooded and brutal murder 
carried out by the accused with considerable 
amount of determination, the only appropriate 
sentence for an offence is one of death. The fact 
that the sentence of death passed on the co-accused 
was commuted by the executive Government is no 
judicial consideration for not passing the sentence 
of death on the accused. A.l.R. 1940 Lah. 494=42 
Cr.L.J. 156=191 Ind. Cas. 376- 

S. 302'. 

It is no part of the duty of a Judge to be in* 
nuenced by public feeling. His duty is to administer 
the law. The Jaw says that the proper sentence ior 
murder is death and whenever a person is convicted 
of an offence punishable with death, and the Court 
sentences him to any punishment other than death, 
the Court shall, in its judgment, state the reasons 
why the sentence of death was not passed- The 
state of public feeijng is not an admissible reason 
for refraining from passing the sentence of death. 
Nor is it permissible to refrain from sentencing 
the murderers to death merely because their num- 
bers exceed the numbers of their victims. Wjien a 
number of persons have together planned and 

executed the murder of a single person, each of 
them must be sentenced lo death unless there are 
some legal reasons for not doing so. A.l.R. 19J9 
Mad. 109=48 L.W. 730=1038 M.W.N. 1166= (1938) 

2 M L. J. 1028 = 40 Cr.L.J. 249=179 Ind. Cas. 

6o2« 

S. 302* 

The judge is either sat'sfied that the accused is 

guilty or he is not. There can be only two postilions. 
It he IS satisfied, the accused must get the normal 
punishment; if he is not, the accused must be 
accquittcd. There is no middle course at all in 
Judging the guilt of the accused. A.l.R. 1939 Pesh. 
47 = 41 Cr.L.J. 132=185 Ind. Cas. 208. 


S. 302 — Doubt in guilt of accused“Duty 
of Court. 

The l.P.C. provides two penalties for murder, 
namely death and the lesser penalty of transporta- 
tion, The lesser sentence 'Was never intended to be 
imposed in a case where there appeal’s to he some 
doubt. If the Court at the end of-a case is left in any 
reasonable doubt about the matter, it must acquit, 
but on the other hand if it is left in no reasonable 
doubt concerning the guilt of the accused, the 
appropriate penalty must in all cases be imposed. 
Where there is a doubt in a murder case the Court 
should not and cannot pass a sentence of trans- 
portation for life. A.l.R. 1935 All. 919=1935 
A.W.R. 806 = 36 Cr. L.J. 1496=158 Ind. Cas. 1041. 

S. 302. 

Where the assualt is of a murderous and brutal 
nature and the injuries arc inflicted deliberately on 
a vital part of the body, namely the head, and 
death has ensued, the accused should be sentenced 
to captial punishment. A.l.R, 1935 Oudh 110 
= 36 Cr.L.J. 249=11 O.W N. 1543 = 153 Ind. Cas. 
81. 

S. 302. 

The fact that the assessors gave their opinion 
that the accused was not guilty is no reason for 
passing the lesser sentence. Responsibility for the 
sentence rests with the Judge. A.l.R. 1933 Nag. 
307=34 Cr.L.J. 1168=30 N.L.R. 9=146 Ind. Cas. 
118. 

S. 302. 

Per Agha Haider, J, The extenuating circum- 
stances which would justify a Court in inHicting 
the lesser penalty upon a person convicted of a 
murder are well understood and a Court cannot 
make a depature and introduce an entirely novel 
extenuating circumstance which has not so far 
occurred to another Court. A.l.R. 1932 Lah. 500 
= 33 P.L.R. 580 = 33 Cr. L.J. 497 (2) =137 Ind. Cas. 
691. 

— -S. 302~Seiitence — Death. 

Unless extenuating circumstances can be found 
a murderer must be sentenced to Heath. 124 Ind 

Cas. 841 = 11 P.L.T. 166= A.l.R. 1930 Pat. 252. ‘ 


— — S, 302 — Sentcncc—Ciimc to absolve crime 

• 

Per Percival, J. C. and Wild, A. J. C, — Where 
an accused Commits one criminal offence, it is bo 
paliation of iiis guilt that to absolve himself from 
punishment he commits another and more grievous 
offence, namely murder. 

Per Rupchand, A. J, C. — It is not improper to 
millet a lesser sentence where there are circum- 
stances demanding the exercise of such discretion 
as for instance the absence of strong motive coupl- 
ed with the possbility of the murder having been 
committed without premeditation and under tem- 
porary derangement of tlu mind due to the fear of 
b^ng prosecuted and convicted for a criminal 
offence. But the exercise of such discretionary 
powers under S. 302, Penal Code, in any particular 
case must depend on its own facts considered in tlie 
light of various circumstances such as the 
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imgaitaJc of tlic mischief which the crime has a 
tendency to produce, the effect of the punishment 
in preventing similar crimt-s the motive or induce- 
ment to the crime, aggravating or instigating 
circumstances and the l*ke. When murder is com- 
mitted for lust or for rap 6 perhaps it is necessar> to 
take the life of the murderer not so much as to pre- 
vent him from <*ommitting similar offences but to 
serve as a deterrent to others for committing 
similar offences* Again when a crime of a parti* 
cular character is rampant m any locality, extreme 
penalty of law is necessary to serve as a deterrent. 
1930 Cr. C. fJ 6 !i = A.l.R. 1930 Sind 22^. 

— — S. 302 — Death fientence — Mitigalion. 

Where a person is convicted under S. 302 of 
murder sentence of death should ordinarily be im- 
po:^ed unless there are mitigating circumstances 
which would justify a court in awarding a lesser 
sentence. 75 Ind. Cas. 359=6 L. L. J. 62 = 24 
Cr. L. J. 935 = A. I. R. 1923 Lah. 598. 

8 ({). Sentence— Enhancement. 

S. 302. 

Where the lower Court has failed in its duty to 
impose a sentence of death by passing a lesser 
sentence, the High Court has power to pass a 
sentence of death, A. I R. 1941 Mad. 120=l.L.R. 
11^41) Mad. 340 = 52 L W. 853=(1940) 2 M.L. J. 
895=1940 M.W.N. 1229 = 42 Cr-L.J. 770=195 Ind. 
Cas. 679 (D.B.). 


— — S. 302— Principles. 

Even where a Sessions Judge is lenient in the 
exercise of Ins discretion vested in him by taw. 
High Couit will not tiihai cc the sentence unless it 
finds that the sentence of death was the only pro- 
per sentence under the Circumstances of the case* 
1937 M.W.N. 1241. 


to apply m revision for an enjiahcefttent if so 
advised. 64 Ind. Cas- 277 = 18 N.L.R. 101=A.I.R. 
1922 Nag. 65. 


8 (g). Sentence — Grace and clemencyi 

S. 3 O 2 . 

The fact that a person who actually committed 
the murder was tendered a pardon and thereby 
enabled to get off scot-free while the accused who 
conceived and instigated the murder but did not 
commit it is m danger of being hanged, is not by 
itself a reason for mitigating the punishment of 
the accused. A.I.R. 1941 Mad. 358 = 42 Cr. L. J. 311 
= 52 L.W.949=(1941) IM.L.J. 34=1941 M.W.N. 
58=1.L.R. (1941) Mad. 428=192 Ind. Cas. 579 
(D.B.). 

S. 302. 

Where a woman has committed a murder after 
deliberation and in a brutal manner, the existence 
of an extremely young baby bom to her since the 
murder might perhaps be taken into consideration 
by the Provincial Governmen, when the accused 
prefers an application for clemency, but would not 
be a ground for passing the lesser sentence. A.T.R. 
1941 xMad. 27=1940 M.W.N. 961 = 52 L.W. 549 (21 
= (1940> 2 M. L. J. 55l«^42 Cr. L. J. 257=7192 Ind. 
Cas. 216. 

S. 302 . 

Per Cunliffe, J.— The argument that two lives 
should not be forfeited for one should not be 
accepted. V\ hen persons arc convicted for 
murder, the only way in which diath sentence can 
be altered is by the ex«:rcisc of the prerogative by 
the King-Empt TOT and it has got i^othing to do with 
law at all. A.I.R. lyJb Cal. 227 = 63 Cal- 1089=37 
Cr.L. 3.676 = 63 C. L.J. 142 = 40 C.W-N. 668 = 162 
Ind. Cas. 636. 


S. 302. 

High Couit will he very reluctant to enhance a 
sentence except Upon very strong groui-ds. 1934 
M.W.N. 958. 

S. 302. 

High Couft will not interfere with the discretion 
of Uie Sessions Judge with respect to the stnience 
under b. 302, u' lcss the ordy sentence m the case i8 
a sentence of death. 1933 Al-W-N. 1420. 

S. 302 — Powers of High Court— Enhance- 
ment of bcnicncc- 

The H'gh Court should not enhance the Sentence 
unless It IS satisued ti>at the sentence of death was 
the only possdde stnitncc winch could have h«.c-ii 

pass< d 0> ih«: Stss'ons Judye. 31 M L.W. 542= 
A l.R. 1930 Mad. 446 = 58 M. L. J. 490. 

S. 302 Enhancement of sentence— Acting 

proprio molu. 

It is not the practice of the H gh Court to issue 
nonce on an accus' d person motu’ to show 

r.iu -c wliy his s. nteii'-e should not he enhanced; 
but to leave ii to the Local Government 


S.302. 

The Court will not be justified in not inflicting 
extreme sentence on grounds which are ^rely 
matters of grace and clemency. A.I.R* 1935 Rang« 
504 = 37 Cr. L. J. 267= 160 Ind. Cas* 23L 


S. 302. 

If a man has committed murder and is found 
guilty, the mere fact that he hclongs to a .^ 0 ®®“" 

nity which is singularly free from criminal pro 
chvitics IS no grou' d for not »mpoSing the capi 

sentence. A. l.R. I9.i2 La!i. 500=33 Cr. L J. 497 (47 
= 33 P-L.K. 580=137 Ind. Cas. 691. 


S.302. 

Where the accused who had cotitjaclcd 
elation With a m.aii and was delivered ot a 
vas charged with having put the infant to de ^ 
I appeared that she was m po5ses:4»on ot op u 

lays bcio'c the child’s birth and the dcata ot i 

:hild was due to opium. 

Held, that it was prc-cm'nertly * 
x>cn1 Government should •xerci.*c life 

educing the scnience ffxitn transportation 
o one year's rrgoro|us imprisonment. 


52 * 
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Lah. 297 = 33 PX.R. 223«=33 Gr. L. J. 448 = 137 Ind. 
Cas« 259. 

8 (h). Sentence— Heat of passion. 


of the class to which he belonged, the lesser sen- 
tence should be passed on the accused* A.I.R, 
1934 Pat. 356«35 Cr.L.J. 1128 = 150 Jnd. Cas. 
543 (2). 


— r“S. ^2— Sentence — Mitigation— Murder com- 
mitted in a fit of rage and extreme excitement 
—Lesser sentence. 

That the accused committed the murder in a mo- 
ment of extreme excitement and in a fit of rage, 
would be a proper ground for awarding the lesser 
sentence of transportation for life. 3 A.I.Cr-D. 
517= A.I.R. 1949 E.P. 355 = 51 Cr.L.J. 174=51 
P.L*R. 3O7. 

S- 3O2 — Principles. 

If a Court has two alternative sentences, it should 
take into consideration all the circumstances of the 
case and award the sentence which seems to it in 
View those circumstances, the more fitting. 

[In view of the evidence showing that the murder 
was unpremeditated and that the act was committed 
in sudden anger, the death sentence was changed to 
one of transportation for life.] A.I.R. 1946 Mad. 
83 = (1945) 2 M. L. J. 547 = 1945 M.W.N. 732. 


“"“S. 302— Single blow in heat of passion. 

Striking of fatal blow preceded by exchange of 
abuse and a struggle between the accused and 
deceased— Accused acted without premeditation in a 
moment of anger and dealt a single blow— Sentence 
of death} heldy should be reduced to trans- 
portation for life. 1936 O.W.N. 597. 


•S. 302. 


The extreme penalty of the law is not called for 

where the accused gave only one blow and no more 
and he gave that blow in the heat of passion aro- 
used at the sight of his brother-in-law being 
assaulted m public.^ A.I.R. 1936 Rang. 115 = 37 
Cr. L. J. 467— 161 Incl. Cas. 578. 


S. 302^ 

The extreme penalty of law should not be passed. 
Where the attack is unpremeditated and the accused 
nets under the impulse of the moment. A.LR. 1935 


S. 302. 

The deceased, a woman, visited the accused’s 
house and presented a piece of roti to his female 
child who was about a >ear old, in the presence of 
Its parents. After the visitor had left, the child, 
though previously perfectly well and playing about 
began to be ill after having eaten the bread given 
to her by the deceased. Tt suffered from cramps 
and lock jaw and eventually died in a few hours, 
the accused believing his only child to have been 
poisoned by the visitor, took his balua, proceeded 
to the visitor’s house, and dealt her violent blows 
one at least of which was necessarily fatal. 

Held, that the accused was beset himself with 
grief and having connected his bereavement with 
the visit and gift of bread by the deceased rushed 
away before he had any time to think and c6mmit- 
ted crime and m view of this and io consideration 


— S. 302 — Requisites of Excep. 4 satisfied — 
Other facts prove murder — Death sentence not 
called for^ 

Where the fatal attack was not a premeditated 
one and the victims were injured in the heat of 
passion upon a sudden quarrel and the offenders did 
neither take undue advantage i. or aeltd in a cruel 
or unusual manner, but from the other facts of the 
case the case would not come u^dtr Excep. 4 to 
S. 300; 

Held, that the offence was one of murder, but 
that the extreme penalty of the law should not he 
exacted in the case. 105 Ind. Cas. 678=26 P.L.R. 
363=28 Cr. L J. 966 = A.I.R. 1928 Lah. 93. 


S. 302 — Sentence — Heat of passion. 

Where there has been some provocation and there 
IS no premeditation, and tlie crime Has been 
Committed in (he heat of p?;ssion, it is not 
necessary to inflict the death penalty. Transpor- 
tation for life is enough. 98 Ind. Cas. 608 = 

7 L. R. A. Cr. 186 = 27 Cr.L.J. 1392= A.I.R. 1927 
All. 105. 

— — S. 302 — Deep wrong suffered — Losing head 
— Massacre not ordered by him — Nor present 
at the scene. 

In this case the Court found that the accused 
was suffering doubtless under a deep sense of 
wrong and helplessness and lost his head and 
acted as he did. And taking all the circumtances 
into consideration and in view of the facts that he 
did not order the final massacre in tlie Chaukliandi 
and that the evidence showed that he did not enter 
the enclosure till all the killing was over, it was 
ordered that he should not suffer the extreme 
penaltv of the law, and that the sentence be 
reduced to one of transportation for lif<*. 
68 Ind. Cas. 113 = 3 Lah. 144 = 4 L.L.b 91=9 P.W.K 
Cr. 1922 = 23 Cr.L.J. 513 = A.I.R. 1922 Lah. 1. 


• w V •• • X* i UIILICa C I C - 

nuating circumsiances and otherwise. 

In the absence of extenuating circumstances, 
death sentence should ordinarily be inflicted in 
a case of murder and the sentence for trans- 
portation for life should not be passed merely 
because there are no aggravating circumstances 
In the case. The commission of murder without 
premeditation, in the heat of passion, upon a 
sudden quarrel, is not an extenuating circum- 
stance. 18 Cr.L.J. 113 = 37 Ind. Cas. 465 (L. Bur.). 


8 (i). Sentence— Ignorance. 


S. 302. 


Sentence of death awarded for the cruel and 
wanton murder cannot be reduced to one of 
tr^sportai.on for life on the ground tC the 
murder was one committed by ignorant men 
dj^sturbed and excited by the \ vents of tCe 
days when communal feeling was extreme. A.I.R 
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1941 Sind 129=I.L.R. (1941) Kar. 257 = 42 Cr.L.J. 
741 = 195 Ind. Cas. 458. 

S. 302. 

Where an illiterate young wonsan living in the 
midst of environments reminiscent ody of the 
Dark Ages and where gross ignorance and 
superstition prevailed and throueliout whose liie» 
all opportunites of receiving education and 
enlightenment had been denied, believed that the 
death of her children was the direct result of 
the influence of tlie ‘evd shadow* cast upon her 
by another woman, her husband’s brother’s wife, 
and in this superstitious state of mind picked 
up the latter’s child nnd caused its death. 

Held, that under the circumstances it was suffi- 
cient that the transportation for life was miluted 
on her and in view of the extraordinary circum- 
stances of the case, the Court would invite ilie 
attention of the Local Government to take steps 
for further mitigation of the sentence under 
S.401. Criminal P. C. A. l.R. 1933 Lah. 718 = 34 
Cr.L.J. 1251 = 146 Ind. Cas. 228. 

S. 302. 

Where a person is killed by the accused who are 
of primitive belief and rudimentary intelligince 
that the victim is a sorcerer, the extreme penalty of 
death is rot necessary to be inflicted- A-T.R. 1932 
Cal. 815 = 33 Cr.L J. 663 = 139 Ind Cas. 81 (P.B). 


S. 302— Sentence — Ignorance played upon — 

Sufficient reason for passing lesser sentence. 

Whcicthe accused were ignorant peasants and 
were led to commit offences under Ss. 4‘J and 302 of 
the Penal Code by ra srepresentations and prepos- 
terous promises of millennium which wa.s to l e 
brought about by courage and resolution on their 
part and were ^ome of tliem believed that the pcson 
whose order? they believed thry were carrying out 
was a worker of m’racics. Il^ ld, that this was a 
sufficient reason for passit.g on the accused the 
lesser sfotcnri of tran^iportaf ion for life. 92 Ind. 
fas. 145=4 L.P.A.Cr. 145 = 27 Cr.L-J. 193=.A.1.R. 
1924 All. 233. 


8 (j). Sentence— Legal sentence. 

Ss. 302 and 396. 

Section 396 differs from S 302 in that wh* rcas a 
seiiferi* e of dtaih ^liouhl necessarily t'Ot follow a 
conviction under tfi*- forraei, vvlun death 1 as b*-cn 
caii'ieil under tlic latt< r a sentence of d«-ath should 
follow, ijiilcss r"a‘^ons are ^hown for t'tvinc a b-s- 
ser sentence. A-l.U. 1038 All. 6?5=:10t8 A-LJ. 913 = 
I. L.R. (193S)AII. 875 = 1938 A.W.K- 642 = 40 Cr.L.J. 
132-178 ItuI Cas. 694. 


S.302. 

Where five pf r?ons are conv'rlet! on^h r S. .’02 
for the murder tjf two mc»*, the naSorung th.al five 
persons should i hr S'.n'Crct tl lo de.itli for the 
niur<i' r of twf». iS not n a' rordancf with law and 

caniiotbi-spslruifd. .A.I.R.lOt/ P.'it.4‘i7-r]Rl*.| .T. 
116-38 Cr.L.J. 1007 = 3 RR. 794= 170 Ind. Cas. 
7.-S. 


S«. 302 and 149. 

Sentence for an offence under S. 302-149, I.P.C,, 
must he not less than transportation for life. 
A.l.R. 1937 Pat. 497 = 18 PL.T. 416=38 Cr.LJ. 
1007=3 B.R. 794 = 170 Ind. Cas. 785. 


Ss.302, 109, 115 and 120-B — Imprisonment 

— Legality, 

A person charged with an offence under S.302, 
read with S. 120-B, I.P.C,. can be convicted cither 
under S. 302, read, with S 109, if the conspiracy to 
murder is established, or under S. 302, read with S. 
115, if ruch conspiracy is not established. In either 
case he cannot be sentenced to 10 years* rigorous 
imprisonment and such pun>sbment 1$ illegal. 
A.I R. 19.37 Cal. 578=I.L-R. (1937) I Cal- 484=39 
Cr.L.J. 31 = 171 Ind- Cas. 944. 


S. 3 O 2 . 

A sentence of ten years’ rigorous imprisonment 
passed uPon an accused person in respect of 
offence under S. 302-149 is illegal* (The sentence 
was enhanced to a sentence of transportation for 
life which is the minimum punishment that can be 
imposed upon an accused who has been convicted 
of’an offence under S. 302, I.P.C] A LR. 1935 
Oudh 190=1935 O.W N. 145 = 153 Ind. Cas- 978. 

— s. 302. 

The sentence of transp'^rtation for life is the 
minimum sentence that can be legally passed for 
an offence under S. 302. A.l.R, 1933 Oudh 399=10 
O-W.N. 835 = 35 Cr.LJ. 185 = 146 Ind. Cas* 888. 


— Ss. 302 and 149 — Conviction. 

Sentences on conviction under Ss. 302 and 149 
to Various terms of imprisonment arc illegal a? the 
lowest sentence for an offence under S. 302 is 
transportation for life. 9 M-L T. 510=12 Cr. L. J. 
145 = 9 Ind. Cas. 885. 


8 (k). Sentence — Motive, 

S. 302 — Sentence— Accused taking part to 

oblige his friend. 

Where a murder was of the most brutal 
there was no extenuating circumstance the fact that 
one of the accused took part in the murder siwp y 
to oblige the other accused who was his thiCK 
friend, is an inadequate reason for imposing on bi® 
the Icssf-r sentence of transportation *or lifr 4 
A. T Cr.D. 123 = A.l.R. 1950 I-.P. 159=52 P.L.R.73 
=51 Cr.L J. 747. 


S. 302— Sentence— Motive not proved- 

Possibility of cause for quarrel— Proper see 

tence. 


Although the accused is convicted of the offence 
if murder under S. 302 when the Pr«ec«iion 
ails to prove tht alkgeH motivCi ^nd th^r - 
lossibility of a reasonable cause 9^*^*^®* 

v< en the accused and the deceased, the ext 

icnalty of the law is not called for- 231 Ififl. » 
00 = 48 Cr.LJ 786. 
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S. 302. 

Held, that there was sufficient Justihraiion for 
not iropoSiriK ihe capital sentence. In the 6rst place, 
no motive tor the commission of the offence had 
been proved by any reliable evidence. In the second 
place, he was being invited by others to inflict 
injuries and the deceased might have avoided taking 
unnecessaty risk by accepting the challenge. Hence, 
a sentence of tranyportation for life wa? a proper 
one. A. r. R. 1941 Lah. 454 = 43 P. L. R. 698 = 43 

Cr.L.J. 332=1.L.R. (19-13) Lah. 39=198 Ind. Cas. 
252. 


S. 302. 

Per Gentle, J. — The absence of an apparent 
motive on the part of the accused in committing a 
murder is material when the question of sentence 
is considerpd. A.I.R. 1941 M^d 326=1940 M.W.N. 
9h3=S2L,\V. 689=42 Cr.L.J. 558=194 Ind. Cas. 


S. 302. 


Held, that the unnecessary brutality of the 
murder, the large number of injuries inflicted npl 
only on the neck, but also on the chest and faccj 
the fact that the accused herself brought the neigh' 
hours on the scene hy her cries, and her failure 
to make even a pretence of grief by shedding tears, 
are. however, features which, together with the 

want of an intelligible motive, and the full confes- 
sion made by her, seem to bring this case within 
the class in which it is not usual to pass the capital 
sentence. A.I.R. 1936 Pat. 245 = 2 B.R. 410=37 
Cr.L.J. 543 = 162 Ind. Cas. 25. 


— Accused old father and young son 
Absence of personal motives — Sentence. 


Where it appears that two accused persons, 
and father, had really no personal motive 
murdering the deceased and the son is a you 
man of 24 and the father an oM man of 60, t 
sentence of death passed upon them mav be reduc 
to that of transportation for life. A. I R 1935 Ou 

/lo— 154 Ind. Cas. 697. 


8 (1). Sentence — Part played. 

“S. 302— Son acting under father’s influence. 

Where the son may well have been acting under 
the influence of his father the death sentence is not 
called for in his case. A.T.R 1944 Lah. 206 = 45 
Cr.L.J. 660 = 46 P.L.R. 69=213 Ind. Cas. 355. 

S. 302. 

The sentence of death is certainly the only proper 
sentence in a case where a woman has been strangled 
and suffocated to death by two men in order to steal 
her Jewels, even if, only one ©f them played the 
principal part in the actual murder. A.I.R 1943 
Mad. 315 = 1943 M.W.N. 11 = 56 L.W. 77 = 44 
Cr.L j. 489=206 Ind. Cas. 101. 

S. 302. 

In the case of a deliberate murder with delibe- 
rate attempt at conrealmert, sentence of death is 
appropriate. A.I.R. 1942 Mad 275-54 L.W. 
561 (2)=1491 M. W. N. 874=43 Cr. L. J. 543 = 199 
Ind. Cas. 310. 


S. 302. 

Where one of the accused was mainly responsi* 
bJe for the killing of the deceased and the other 
accused who were his relatives joined him under 
bis influence, the ends of justice will be met if 
the other accused arc sentenced to transportation 
for life only and the principal accused sentenced 
to death. A.T.R. 1942 Oudh 193 = 1941 O.W.N. 1246 
= 17 Luck. 376= 1941 A-W-R. 354=43 Cr.L. J. 243 = 
197 Ind. Cas. 701. 


S. 302. 


Where persons have been found guilty of deli- 
berate intention to murder, there is no justification 
for rcfiaining from passing the death sentence 
on all ronctrnfd, merely because it cannot be 
said which of the accused struck the fatal blow. 
A.I.R. 1041 T ah. 117=1.L.R. (1940) Lah. 554 = 42 
Cr.L.J. 475=193 Ind. Cas- 666- 


S. 302. 


The fact that the accused had no personal grudge 
against the deceased and was either a hired mur- 
derer or one who was ready to kill another to 
please his master or landlord is no ground for not 

giving him the capital sentence. A.I R. 1933 Lah. 
623 = 34 Cr.L. J. 372 = 34 P.L.R. 427=142 Ind. Cas- 
620. 


S. 302. 

The fact that the motive was not personal enmity 
but merely a desire t© injure the head of the 
Government does not justify a refusal to enforce 
the ordinary punishment provided by law when a 
criminal has been convicted. A.I.R. I 033 Lah 305 
= 34 Cr.UJ. 720=34 P.L.R. 691 = 144 Ind. Cas. 294. 


302. 


Murder— Pica of insanity— Mere eccentricity and 
inadequacy of motive— No ground for acquittal or 
sentence. A.I.R 1931 Oudh 77 = 7 O W.N. 
1100=32 Cr.L.J. 327 = 129 Ind. Cas- 323, 


S. 302— Person acting as go-between and 

procuring murderers — Punishment. 

A person who acts as a go-between and pro- 
cures murderers is just as guilty as the actual 
murderers or the persons in whose interest the 
murder is committed, and is, therefore, liable 
to the same punishment as the murderers. A.I R 
J939 Lah ^29 = 41 P.L.R, 333 = 40 Cr.L.J, 897 = 184 
Ind. Cas. 219. 


S. 302. 


A number of persons were involved in a 
murder of a woman which was deliberate and 
premeditated. One of them cut the throat of 
the woman while others who were under his 
influence held the woman and facilitated the 

crime. There was no extenuating circumstance : 


person cutting the throat shoub 
be sentenced to death while the re.st to trans 
portatjon for life. A.I.R. 1938 Ca) 295-66 f I 1 
351 = 39 Cr.L.J. 479=174 Ind. Cas 803 
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S. 302. 

Where in the case of an accused cnrivliled for 
an offence under S .^02-149, it appealed lhat )'c 
was not the Jiader of the gang and he was not 
shown to be directly responsible for murder 
although constructive criminal liability attached to 
him: 

Held, that (he ends of justice would be met by 
inflicting the lesser of the two punishments which 
it IS permissible for a Court to impose upon an 
accused on his being convicted of an offence under 
S. .TO. A.I.R. 1935 Oudh 190 = 1935 O.W.N. 145 = 
153 Ind. Cas. 978. 

S. 302. 

Accused instigating ra'd or 1cad‘*r of raid in 
which death is caused — Accused convicted under 
Ss. 121 and 121-A wtih murder and with abctmmt 
of murder: 

Held» tliat the sentence of death passed on him 
was proper. A. T.R. 1934 Cal- 221 = 35 Cr.L.J. 334 
= 147 Ind. Cas. 32 (S.B ). 


—S. 302— Murder delibeiately planned and 
brutally carried out. 

Where a murder was deliberately planned 
and carried out in brutal fashion, an innocent 
man being done to death for the sake of money, 
the capital sentence is fnPy justified. A.I R l933 
Nag. .TO = 16 N.L.J, 186 = 35 Cr.L.J. 2^3 = 146 Iid. 
Cas. 701. 


S. 307 — Co-accused not actually committing 

murde: —Sentence. 

Under S. 71, I.P.'”., it not legal *0 pass a 
separate sentence when the accused is eharged 
both under S. 1*17, and also under S. 325 read 
with S. 1 19. 

Where some of the accused caused the death of 
a person by belabouring him with blows whuc 
the rest of the censed were only members of 
the unl;iw>ul ass'tnhly and attacked other 
m' mbris <,f the cemplainai t’s party but did not 
take any part in ih<- actual attack on tlie 
murdered man: 

Held, that some diff'i'ence ought to lie made 
bclwrrn llic S'- 1' U'i'c t s impoSed on the two sets 
of Ih'- Prniserl. The foimer were to 

Seven >'e'^rs itvorous imnnsoi mci t, wlidc the 

latter \v< ie sent* need to five years- 

Cal 60ti=.33 ( WN. 315=33 CrU I- 1 = 134 Ind. 

Cas. 1011. 


S. .102— Sentence — Minor part — Another’s 

in f lucnce. 


If a murder 'S rotnmit'ed by two p'‘rsonc. and 
if one of fliem takes some mmor I'art and is 
artmg under the influcrce of the other, it may 
times he a cas** tor reduction of Sent, nec 
Ml the case of the m -n who is under the 

• ni'iiicncc of the otfu-r especially wh- re the 
vidciicc against him depcrids T'rimarily on a 
i-ession. 128 Ind. ('is. 0^4=19.30 t>.r. 1142 = 


I.U. I‘*.30 ‘^•nd 305. 


8 (m). Sentence — Premeditation. 


Ss. 302, 149— 'Premeditated and brutal attack 

on deceased by several accused— Injuries suffi- 
cient to cause death— Offence under Ss. 302/ 
149 — Sentence of death on elderly accused, held 
proper but in case of one who was young, 
commuted to transportation for life. 

Five accused who were armed with lathis made 
a premeditated and brutal attack upon the two 
deceased. One of the victims had ten injuries 
two of which wore on the head and had 
fractured the skull. According to medical 
evidence, each of these injuries was sufficient 
to cause death in the ordinary course. The 
other victim had twenty-five injuries spread on 
all parts of his body. His right ulna bone and 
two ribs were fractured. Death was^ due tp 
shock caused by all the injuries collectively: 

Held, that taking into consideration the concerted 
attack to which the dead men were subjected 
and the multiple injuries that were inflicted 
upou them, there could not be any doubt that 
the intention of their assailants was to kill them 
or at least to inflict injuries that were sufficient 
to cause death in the ordinary course. They 
were, therefore, rightly convicted undrr Ss. 302 (1) 
149, I. P. C: 


Held, further that the sentence of death passed 
ipon the four elderly accused was proper as 
he offence was premeditated and brutal and 
here were no extenuating circumstances but as 
be fifth accused was only twcntly years old 
md was the nephew of the main accused and 
:ould, therefore, be said to have acted under the 
nfluence of the older members of the 
particularly his unde, his sentence should he 
;ommuted from death to transportation for hie. 

1. R.1946 Lab. 229=47 Cr.L.J. 225 = 221 Ind. 

^ ^ ^ A 


— S. 30Z-Plea of belief that accused's 
IS carrying on intrigue with the deceased. 

5, the accused, suspected G. the deceased, of 
rrying ©n an intrigue with his wife. Un 0 
?hl. S found that his wife who had been sleeping 
th him during night was missing. He tho g 
l she must have gone to G and they m 
having intercourse. Being provok^ oy 
)ught, he went to the pl»cc where G and 
Fc lived and slept. S picked up 
en he went to the bouse of 
i saw a woman sleeping with G, 
it she must be his own wife. He, the . 
licted a couple of injuries upon each ot ineu* 
th the result that both of them died. 

Seld, that th. offence was P«.“'^‘'®‘'‘lnder 
jtal and the fact that S committed ; 
belief that G was carrying on an g»^ 

:h his wife could not I***, ah. 91 = 

tenuiting circumstance. A I.R. 1945 L 


•S. 302. . 

/here the rase is not one where “ ^**"*1% 
□an were surprised in the jher of 

rcoursc, but it is a case where the brother 
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the woman, with others ^Jelibcrately armed them- 
selves with wespons aii^i cdine ^nd murdered the 
two with premeditatiori and in cold blood, even 
though the custom of karokari among Baluchis 
is a common custom, the. death sentence shoiild 
be confirmed.. A I. R- 1943 Sind ?37= f.L-R (1943) 
Kar. 326=45 Cr.L. J- 138=209 Ind- Cas. 335. 


— S. 302— Proper sentence — Deliberate action 

A band of armed Baluchis, setting out delibe- 
rately to execute a sentence of death which they 
or others had passed, committed a deliberate, 
audacious and premeditated murder. There was 
no immediate provocation and hasty action in 
response but the accused set themselves as 
executioners: 


Held, that the only proper sentence was the 
sentence of death. But as Government had not 
moved, for enhancement of sentence of trans- 
portation for life and some considerable time had 
passed, the sentences were confirmed and not 
enhanced. A.I.R. 1937 Siad 239 = 30 S.L.R. 354 = 
38 Cr.L.J. 953 = 170 Ind. Cas. 605. 


S. 302. 

Where a brutal crime was premeditated and 
earned out in a most brutal manner on a defence- 
less boy who was sound asleep when he was 
attacked : 

Held, that the fact that the accused is a young 
man of 19 or 20 years cannot support a plea that 
he should be given the lesser penalty provided for 
by S.302. A.I.R. 1934 Oudh 405 = 35 Cr.L.J. 1113 
= 11 O.W.N.851 = 150 Ind. Cas. 819. 


S. 302. 

Where a Judge finds that the murder committed 
was premeditated, cold blooded and brutal in the 
extreme, and that the accused is liable for the act 
as if he had committed it alone, and suggests no 
extenuating circumstance, he is not justified in 
mitigating the sentence. A.I.R. 1932 Lah. 245 = 33 
P.L.R. 158 = 33 Cr.L.J. 576 (2) = 138 Ind. Cas- 327. 


S- 302 — Sentence — Premeditated murder — 

Death penalty. 

Where a person goes to another's house with 
the intention of killing his eriemies and others join 
him with full knowledge of the intention, no other 
punishment except death is appropriate in their 
case. 120 Ind. Cas. 180=11 L.L.J. 20=31 Cr.L.J. 
4l = A.I.R. 1929 Lah. 292. 


8 (n). Sentence — Premeditation absent. 

S. 302, 

Where the murder was not premeditated or 
there were reasons for disagreement which might 
very well have provoked the quarrel, it is not 
necessary to make a recommendation for commuta- 
tion of death penalty to the Government. If, there 
arc circumstances which justify the imposition 
of the lesser penalty the Sessions Judve can do so. 
A.I.R. 1941 Mad. 894=1941-2 M L.J. 399=54 L.W. 
312=1941 M.W.N, 847 = 43 Cr.L.J. 56 = 196 Ind. 
Cas. 687. 


S. 302. 

Where the offence committed was not premedi- 
tated in any way but was the result of impulse and 
temper, the proper sentence is one of transporta- 
tion for life, though the assault was a violent 
one. A.l R. 1941 Mad- 326=1940 M-W.N. 963 = 52 
L.W. 689 = 42 Cr.L.J. 558=194 Ind. Cos. 332. 


S. 302. 

Transportation for life is a proper sentence in 
the case of murder which is not premeditated and 
is committed rather in panic than in defiance. 
A.I.R, 1941 Sind 168= I.L R- (1911 ) Kar. 270=42 
Cr.L.J. 850=196 Ind. Cas.363. 

S. 302. 

In view of the unpremeditated nature of the 
crime the sentence awarded was transportation 
for life. A.T.P. 1910 Pat. 605 = 6 B.R. 693 = 41 
Cr.L.J. 587 = 188 fnd. Cas. 429. 


S. 302. 

Held, that although the suddenness of an 
attack is not necessarily an extenuating circum- 
stance, the High CTourt would not in this case in- 
terfere with the sentence passed. A.I.R. 1936 Sind 
31 =37 Cr.L.J. 483= 161 Ind. Cas. 414- 

S. 302. 

The absence of proof of premeditation to com- 
m t murder would be a good ground for not passing 
the sentence of death. A.T.R. 1936 Rang. 28 = 37 
Cr L.J. 449 = 161 Ind. Cas. 297. 

S. 302. 

Where the murder is not a premeditated one but 
the result of anger and passions engendered in a 
sudden quarrel, it is not a case where a sentence 
of death is necessary in the interest of justice, 
A.T R. 1935 All. 346 (2) = 1935 A.L J. 54 = 57 A. 717 
= 1935 A. W.R. 64 = 36 Cr.L.J. 438 = 153 Ind. Cas. 
999 (2). 

S. 302 — No premeditation — Sudden quarrel 

and abuse— Sentence. 

There was no premeditation; there was a sudden 
quarrel and abuse, and in the heat of the moment, 
one blow was struck at the deceased: 

Held, that this was the type of case for which 
the second alternative «ientt nee is provided by 
S.302, Penal Code. (1935) 160 Ind. Cas. 606=16 
L. 1098 = 37 Cr.L.J. 307 = 38 P.L.R. 111. 

S. 302. 

Where the crime is unpremeditated and com- 
mitted in a hot bluod in the course of a dispute 
the sentence of death is uncalled for. .A.I.R, 1035 
Kang. 427 = 37 Cr.L.J. 181=159 Ind. Cas. 902. 


S. 3O2— Absence of premeditation. 

There was a fight going on between two men 
both unarmed. The weaker one called to the 
villagers to seperate them and the accused came 
up and stabbed the man who had got the better of 
the struggle. There was no premeditation at all, 
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merely an excess of 2tal, possibly due, in part at 

any to the tael that tlic appellant had been 
drinking : 

Held, that the extreme penalty was not called 
for though the offence was undoubtedly murder. 

408 = 37 Cr.Lj. 214=159 Ind. 

Cas» 10^8. 

sP^^Sentence—^Sudden quarrel “• Pre- 
meditation absent— Accused of a peaceful tra* 
ding class. 

But the fact that the assault followed sudden 
quarrel witliout premeditation is ao extenuatirs 
circumstance as also the fact that accused belongs 
to a peaceful tradinp class and extreme penalty of 
law should not be inflicted and sentence should be 
reduced to transportation for life. 1930 Cr.C 162 

— A.I.R, 1930 Lah. 154. 

— S. 302— Sentence— Premeditation absent — 

transportation, not death sentence. 

While a wrestling match was going on, the 
a Kamin boy. obstructed the sight of an 
old Jat and consequently there was exchange of 
abus^e. The old man ordered his friends to kill 
the deceased. Tiiercupon the appellants, the sons 
ot the old mao and his followers assaulted the 
<ieccased with lathis and dangs which resulted in 
yie dcatli of the boy and grievous hurt to his 
father who tried to protect the deceased. The 
deceased and his father were defenceless, not hav* 
mg even a stick with them. 


S. 302. 


, The fact that the accused found the deceased 
J- compromising position with his wife, is not 
suincictit to take the offence outside the category 
of murder where he had made a murderous attack 
on him seeing it. It only shows that the affair 
was a sudden and unpremiditatcd one calling 
for transportation for life and not death. A.f.R. 
1942 Lah. 37=43 P.L.R. 672=43 Cr.L.J. 370= 
I.L R.*(1943) Lah. 77=198 led. Cas. 441. 


S. 302. 


The meeting of the accused and the deceased 
was a chance meeting. The blow was not struck 
until there had been some interchange of abuse 
between the two, only one blow was struck sug- 
gesting very strongly that there was no 
meditation to kill. The blow was a deliberate blow: 


Held, that the sentence should be reduced froin 
death to transportation for life. A.I.R. 1942 
Sind 11 = I.L.P. (1941) Kar. 525=43 Cr.L.J. 308= 
198 Ind. Cas. 110. 


S. 302. 

Where there was some provocation regarding 
the circumstances surrounding the episode the 
proper sentence was one of transportation for 
life and net one of death. A.I.R. 1941 Mad. 251 
= 1940 M.W.N. 811=42 Cr.UJ. 668=195 Ind. Cas. 
64. 


Held: that the appellants who attacked tl 

deceased with d^ngs were guilty under S. 3 

I'ut as the cl .ments of preparation and prcmcc 

tation Were absent, the sentence to transportatn 

f f passed. 106 Fful. Cas. 451 = 

\\\Wi = P.LR. 674 = 29 Cr.L.J. 35=A.I. 

lvZ7 Lah, al 6. 


S. 302 —Capital sentence may not be passed. 

Where the accused using hi$ spear as lathi 
gives a violent h^ow over the head which has the 
result of fracturing the skull of the deceased and 
killing liirn on tlie spot, the offence committed is tlie 
offence 01 murder hut where it -.s not premeditated, 
the Tourt m:iy refuse to p^ss capital sentence. 
101 Ind. Cas. 4«4 = 4 O.W.N. 445 = 28 Cr. L.J.452= 
8 A.l.Cr.R. 88 = A.I.R. 1927 Oudh 174. 


S. 302. 

Insulting language used by the deceased pro- 
vides ground for mitigation of sentence* 1941 
M.W.N. 872. 

S. 302. 

A man who is willing to have casual intercourse 
with a woman, treating her as a prostitute, may 
nevertheless justifiably resent any suggestion 
amounting to importunity that he should instal her 
as a permanent mistress, which would result in 
heavy caste penalties. Then if on her insistence, 
he loses control and gives a lathi blow on her 
head causing her immediate death, the accused is 
entitled to a lesser penalfv and not that of death. 
A.I.R. 1041 Nag. 86 = 1940 NL.J.623 = I.L.R. (1940) 
Nag. 679=42 Cr.L.J. 390 = 193 Ind* Cas. 6. 


8 '(o). Sentence — Provocation, 

S, 302 — Exchange of abuse. 

The mere fact that the attack may have been 
preceded by some exchange of abuse between 
tlie assailants and the d<ccased, is not a minia- 
ting circumstance- A.I.R. 1944 Lah. 206=46 
P L K. 69 = 45 Cr.L.J. 660 = 213 Ind. Cas. 355. 

S. 302. 

Wh^re it was not shown how the attack started 
and it was possible that there was sonie sort of 
altercation and the deceased might have been 
provocative, the capital sentence was rot called for 
even though the accused was tlie aggressor. 
A T.K. 1942 Lah. 301=44 P.L.R. 457 = 44 Cr.L f. 117 
= 203 Ind. Cas. 605 


S. 302 — Extenuating circumstances — 

Sentence. 

The accused was a tea-garden cooly* His wife 
left him and went to live wi^h another cooly. 
After a few days slie was brought back and 
the accused lived with her for a short time, but 
she again left the accused and resided with her 
pamniour and refused to return back. There- 
upon, the accused became angry and stated that 
he did not want the woman back and returned 
hack to his hut but on the same day he went to 
the place where his wife was living and murder- 
ed lier. The accused was a man of humble 
origin and of limited intelligence. He was 25 
years old and his domestic life was extremely 
trying and unhappy. His character throughout 
had been exemplary and he stated that his wife 
had brought shame upori him by her conduct and 
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It would be difficult for him to face public opinion 
apart from his relatives: 

Held, that these were the circumstances which 
the Court should take into consideration and 
which could justify the Court in passing the 
alternative sentence of transportation for hie 
rather than the extreme penalty of death. I.L.R* 
( 1939 ) 2 Cal. 518 . 

S. 302 — Unchastity of wife. 

The deceased was a person of loose character 
and while living in her parents’ village, she 
conceived from a stranger and came to her 
husband’s house in a stage of pregnancy. She 
then gave birth to an illegitimate child in hiS 
house, and he was chafed by bis fellow villagers 
who “congratulated” him on the birth of a son, 
whereupon he murdered her: 

Held, that this was not a case in which the 
extreme penalty of the law should be imposed 
on him. The ends of justice would be met by 
imposing a sentence of transportation for life. 
A.J.R. 1938 Lah. 556 = 39 Cr.L j. 769=40 P.L.R. 
854=176 Ind. Cas. 666. 

S. 302 . 

In case of great provocation the lesser punish- 
ment of transportation for life should be 
inflicted instead of death-sentence. ( 1937 ) 39 P.L.R. 
741 . 

S. 302 . 

Where an accused on refusal by his concubine 
to go on an errand beats her and after beating 
her goes to a pig-sty not far away and fetches 
a heavy rice pounder and hits her on her head 
thus causing death, he cannot claim the benefit 
of lighter penalty on the score of sudden pro- 
vocation. 1937 M.W.N. 549 . 

S. 302. 

Held, however, that in view of the fact that the 
accused received a certain amount of provocation, and 
acted without premeditation, there was just sufficient 
reason to substitute for the sentence of death the sen- 
tence of transportation for life. A.I.R. 1937 Oudh 
457=38 Cr.L.J. 938=1937 O.W.N. 917 = 170 Ind. 
Cas. 341. 

S. 30a. 

Held, that the provocation received, though not 
sufficient t© reduce the crime from that of murder to 
one of culpable homicide, may nevertheless have been 
in its cumulative effect 10 exasperating as to render 
the crime one which inipht he punished in a manner 
similar to that in which the offence of culpable 
homicide might be punished in somewhat similar 
circumstances. A.I.R. 1937 Rang. 4 = 38 Cr.L J. 
3t6=i66Ind. Cas. 994. 

— ^S. 30a — Intantion anddeii and Impals^ 
momentary^ Wfaetber mitigates offence. 

That the intention was sudden and the impulse 
momentary, and even uncontrollable, is no mitigation 
unless it can be shown that the act was the result of 
grave and sudden provocation as laid down in E^tcep. 
I to S. 300. A I R. 1936 Nag. 874=39 Cr.L* J. 92«ss 
172 Ind. Cas. 204. 


— — S* 30a. 

The mere fact that a woman has been unfaithful to 
her husband is not in itself sufficient ground for sub- 
stitution of lesser sentence where there has been deli- 
berate premeditation. A.l-R* 193b l-ah. 580=1936 
Cr.C, 651. 

S. 30a. 

Although provocation may not amount to provoca- 
tion of a nature which would reduce the crime to one 
of culpable homicide not amounung to muidcr, yet 
it is a factor which must be taken into consideration 
when considering the question of sentence. A.I.R. 
1936 Rang. 442=37 Cr.L- J. 11 19= *4 R* 643=165 
Ind. Cas. 245. 

— — S. 302— Drankcn state of accused. 

Although a provocation which is not of a kind such 
as to reduce the offence of the accused to culpable 
homicide, yet it may be taken into account in deci- 
ding whether sentence of death should be passed and in 
assessing this provocation the Court is entitled to take 
into account the drunken condition of the accused at 
the time and the effect of this drunkenness upon bis 
sensibilities. A.I.R. 1936 Rang. 325 = 37 Cr.L.J. 
902 = 164 Ind. Cas. 206. 

S. 302 — Accused suspectiog son of deceased 

of having muirdered bis brother— Murder of 
deceased. 

TLe accused's brother had been murdered and the 
accused bad lodged a report at the Police Station 
charging amongst others the son of the deceased. 
Finding that the Police bad taken no action in the 
matter, he went out with a dah and instead of 
attacking the son he attacked the deceased: 

Held, (Per Mosley and Mackney, J.; Baguley, J. 
contra) that the accused’s suspicion that the 
deceased’s son had murdered his brother was no 
palliation of or justification for the accused’s conduct 
in murdering the father and that the sentence of 
death was proper. A.I.R. 1936 Raog, 38=37 
Cr.L.J. 297=160 Ind. Cai, 4C6. 

— . — S. 302— Extenuating circumstances. 

The evidence for the prosecution and the accused’s 
confession showed that the acccused was overcome 
with passion at the insults which his brother had 
heaped on him in the presence of hjs friends, and that 
it was under the influence of a passion almost 
amounting to insanity that he procured and concealed 
a dao, made his preparation for the crime, and 
actually committed the crime. The crime was, in a 
sense premeditated, inasmuch at the accused appeared 
to have thought it out carefully beforehand, and to 
have procured and concealed the dao for the purpese 
of killing his brother. At the same time, the period 
that lapsed form the moment that the idea of killinn^ 
his brother emcred the accused's mind, to the time 
when he actually carried out his purpose, was very 
short perhaps only one or two hours, and during this 
period the accused must still have been smarting under 
the insults which his brother is said to have heaped 
upon him in the presence of his friends: 

Held, that the accused clearly': had some provoca- 
tion although the provocation was not such as could 
operate to take the offence out of the section, that is 
to say, to convert the offence from one of murder to 



535 


PENAL CODE (XLV OF i 86 o}-.S, 30a - 8 . Sentence. 


one or culpable homicide not amounting to murder. 
At the same time, the fact that the accused did 
commit llic murder under the influence of such pro- 
vocation, is one to which great weight ought to be 
attached in considering the quesuoQ of sentence. 
These facts considered with the age of the accused 
and the class to which he belonged and the state of 
mind that he was in at the time of the crime, junifi'-d 
infliction of the lesser penally for the offence. A.I.R. 
19^5 Cal. 591=36 Cr.L.J. 1254=39 C.W.N, 262=158 

Ind Gas. 67. 

S. 302 — Deceased paramour of accused per- 

aistiog in carrying on illicit intimacy — Accused 
getting disgusted with accused — Poisoning — 
Seotenco. 

The deceased was the paramour of the accused and 
she got di>gusfcd \^iih her paramour as be would not 
allow her to dipconiinue sexual intercourse with him in 
spite of the fact that ihe was ftiffering from some 
female complaint. Her husband too coming to know 
of the liaison began to maUreat her. She tried to 
get the land'Iord of the deceased to turn him out of 
the village. Failing to achieve this object she decided 
to get rid of him by poisoning. She was tried, con- 
victed and sentenced to death; 

Held, that this was not a fit case in which the 
extreme penally permissible under tbc law should be 
exacted and that the sentence of death might he com- 
muted to one of traiuportation for life. A.ItR. 1934 
Lah. 673 = 35 F.L.R. 559=36 Gr. L. J. 247=152 Ind. 
Gas. 1077. 

S. 302 - Intrigue with girl betrothed to 

accused. 

In view of the fact that the deceased was persisting 
in his intriguci with the girl who w'as betrothed to one 
of the .arrused, tlie capital scnience was not called 
for. A.I.R. 1934 Lah. 230 = 35 Cr. L- J> 1476=151 
Ind. G'u. iot2. 

S. 302. 

Aenurd strongly suspecting fidelity of his wife — 
Summoning ol t)aramoiir —Accuse.] acting with tlelibe- 
r.atlrni — Confession by wife in presence of paramour— 
Aecusc'l stabbing jiaramour to drath — Lessor penally 
iriflir»<*fl. A. I K, to't-t Mad. it 6-^30 I-.W. iq<t;sig-^3 
MW.M. r,.j3zrG6 M L* J« 2ij=35 Cr.L.J. 694=148 
Ind. Cis. 590. 

S. 302 — Jcalougy in intrigue. 

Tlie mere f.^ct that the accused was suffering the 
[),inew of jealousy, which tlrovc him to commit the 
inurder. d»'-s not furnish anv grounfl for saying that 
hr reeeived .any provoeaiion a! al] of any kind. The 
l.r t th.it the deceased f< ll in Ka'C witli the same 
Woman the accused was in love with and the fart 
t>iai the deceased vv.i8 tmt prepared to give up liis 
iHicit corincciion with that woman at the bidding of 
aceu«e(l, r;«n hardly be sat*! to be conduct which gave 
irravr provocation to the .accused and will not 
mitigate his crime of brnial murder committerl afr-r 
premeditation. AI R. iq3t Oudh 222=35 CrI.,J. 

O W.N. 636 -149 Ind. Cas. 69 

— — S 3O2— Accuflrd having illicit relations with 
deceased for long time with husband’s connivance 

— Death of husband — Deceased commencing 
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intrigue with another man — Accused hilllnr 
deceased. " 

Where the accused was having illicit relations with 
a woman with the connivance of her husband and 
after the death ol the buiband the woman waj fouDd 
to have commenced intrigues with another man at 
which the accused remonstrated with her but on her 

persifcting to go with the new paramour, he killed the 
woman : 

Held, that although the relations between the 
accused and the deceased were illicit, having regard 
to human nature, it must be considered natural that 
after a long period of years, the accused should look 
on the deceased as his woman and a woman who 
was bound to render him fidelity, and that in the 
circumstances the commencement of an intrigue 
betwren her and another man being a matter 
which Mould cause provocation to the accused, the 
scrjteuce should be reduced from that of death toone 
ol lr.ansporta(ion for life. A.I.R. 1933 All. 533=35 
Cr.L. J. 232= J4G Ind. Cas. 929. 

“““S. 302— Provocation, 

The fact that the deceased had been carrying on 
an illicit intrigue with the wife of the accused is 
suBicient reason for cot imposing the extreme penalty 
on the accused. A.I.R. 1933 Oudh 362=10 O.W.N. 
771=35 Cr.L.J. *89 (2) = i46Ind. Gas. 817. 

S. 30a. 

Although a provocation be not grave and sudden 
so as to reduce the offence of murder to that of cul- 
pable homicide not amounting to murder, yet it may 
be sufficient ground for rot sentencing accused to 
the extreme penally of death. A.I.R. 1932 Lah, 

303 = 33 p.L.R. 154=33 Cr.L.J. 577= 138 Ind. Cas. 
321. 

S.' 302. 

Provocation though not grave and sudden, g » 
vulgar abu-^c, may be a sufficient reason for not 
imposing the c.-ipital sentence. A.I.R. 1932 Lab. 
369 = 33 Cr-L. J. 338=33 P*L.R. 382=136 Ind. Cas. 
715. 

S. 302, 

Whore the c<»mp|ainani's /ide deliberately provoked 
a conflict and then- was no previous iiilcnlion on the 
pan of the aCcusc-d to kill .anybody the proper sentence 
wv iiid 1)0 c;nc f>f transportation of life. A.I.R. 1932 Lab. 

5 = 32 P.L.R. 810=33 Cr.L- J> 184=1.35 Ind. Cal. 670. 

S, 302. 

Where the pruvoc.ilion is not grave and sudden, the 
offence commitied is murder but the accused mny'bc 
awarded the lesser penalty. 1931 M.VV.N. i34» 

S 30a. 

Where , I person who w.is of immoral ch.iracter, 
eontracicd criminal intimacy with the wives of the ac- 
< used .ind some other women of the monxa, and the 
rii.v tl conqiiring tvith some others deliberately mur- 
dered him by cutting his thro.it with an axe: 

Held, that as there wa# grave provocation a sentence 
of trans4>ortation for life would sufficiently meet the 
ends of justice. 131 Ind. Cai. 431 = 13 N. L- J» *^> 7 * 

32 Cr. L. J. 712. 
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Sa. 3d'i and 300 — Provocation — Striking to 

death with hatchet with knowlege of consequence 
— RcsnlC of foul language — Mitigation. 

Where the accused knew what he was doing when he 
struck the deceased on the head with a haichet and 
also knew' that his act was immiiiendy dangerous to life 
he can be rightly convicted under S. 302. 

But where there is no premediiaiion nor any enmity 
bctwctn the accused and t)ic deceased or his relation 
and the attack on the deceased is the letuU of foul 
language used by him, the extreme penally of law is 
not Called for and sentence of transportation for life is 
sufficient to meet the case. A.I.R. 1930 Lah. 545, 

— . - -Sa. 300 and 302 — Improper overtnres by step- 
mother to step-son — Not snSiciene provocation — 
Lesser oentence. 

When the deceased mikes improper overtures to the 
accused who is her step-son <'md the latter in a At of 
resentment stabs her with a knife to deaih, the act of 
the deceased does not amount to grave and 6u(*den 
provocation and the accused is guilty of murder. But 
the act, however, may be taken into consideration and 
is a sufficient ground for not imposing the maximum 
penalty of death. 121 Ind. Cat. 185 = 31 Cr. L. J. '229 
= A.I.R. 1930 Lah. 415. 

S. 302 — Sentence — Grave provucalioo. 

The deceased was seen talking to her paraniour L, 
who had been following her Iroiu place to place, and 
when reprimanded by the accused she replied that 
she did not like to live with him but would again elope 
with L She persisted m this statement ano repeated 
it shortly before the occuirciae which itsulttd in 
accused strangulating her to death. 

Held; that Uie accused was guilty of murder but 
under the circumstances die case was a fit one lor lesser 
penalty than death, u L-L.J. 461 = 1930 Cr.C. 179== 
A.I.R. 1930 Lah. 171. 

——Ss. 300 and 302 — Provocation — Wif« abdoctud 
and kept -in haveli — Death p':aalty not proper. 

Where the wife of one of the accused apptllantsis 
abducted with the help of the deceased and kept to his 
haveli from time to time, the appc-llan's being all near 
relatives have caUkC to te angry wah the deceased. 
'I'berefore, this is not a proper case to impose death 
penalty on the murderer. 120 Ind. Cas. 6 = 1 1 L.L. J. 
299= 19*9 Cr. C. 420=»30 Cr. L. J. ii20 = A,l.R. 1929 
Lah. 788. 

s. 302~E3ctreme penalty— Not to be exacted. 

The extreme penalty of ih'' law should not be ex- 
acted under S 302, in tin* case of murder committed 
on provocation which >hough not sudden is urulMubt- 
edly grave and likely to leave its stins behind. »i6 Ind. 

Cat. 613—30 Cr. L. J. 637= ' 9^9 Cr.C. 423= 13 A. I. 
Cr. K. 4I=A.I.R. 1929 Lah. 791. 

-- — S. 302 —Sentence— Sudden provocation— Death 
reduced to tranaportatioo. 

Where the murder was net a deliberate one but 
occurred suddenly after mutual abuse and the accused 
who did not belong to a turbulent class took 
up on the spur of moment the weapon and killed the 
drceiicd with it, a sentence of transportation for life was 
substituted for the death lentcncc. 116 Ind. Cas. 1670 


11 L. L- J. i = «2 A. I. Cr. R. 453=30 Cr. L- J- 5 Vi = 

A I R. 1928 Lab. 913. 

302— Wife deserted — Lover killed while 
ablcep — Murder thooght out and deliberate— 
Death) the proper sentence 

Id a case of niurdur of the lover of his wife by the 
accused, where the accused bad himseif left his wife 
for a period of several months and thereby subjected 
her to tempiaiion and he killed her lover while he was 
asleep and the murder ^at thought out and deliberate 
and there was no grave or suddt n provocation: 

Hold; that punishment of death was the fit punish- 
ment to be inflicted. 109 Ind. Gas. ii3=5 0 .W.N. 160 
«=29 Cr. L. J. 465=^0 A.I.Cr.B, 241 = A.I.R. 1928 
Oudh 241. 

S 302 — Trust and hospitality returned by 

(redaction of wife— Extreme penalty. 

W’here deceased, v.ho was trusted and treated with 
hospitality by the convict, seduced his wife and 
persisted in remaining jri his house after he had been 
requested to leave, his conduct is certainly provoking 
and ro this is not a case in which the extreme penalty 
of the law ihould be inllictcd <.n the convict. 106 Ind. 
Cas. 457—9 A I. Cr. R. 31 1 =29 Cr. L J. 41 (Lab.) 

S- 302 — Murder in ■ £t of fury provoked by 

persistent abuse. 

Where the accused was found to have murdered the 
dectased in a sudden fit ol fury provoked by the 
deceased’s persistent abuse held, that a sentence of 
transportation fur Me wag sufficient. 72 Tnd. Cas. 529 
16 M L.W. 239=1922 M.W.N. 506=31 M.L.T. 
175 = 45 Mad. 766=24 Cr-L. J. 4i7=A.l.R. 1923 Mad. 
uo=43 hl-L.J 222. 

S. 302- Murder — Provocation — Grave but not 

sudden— Sentooce, meabure of. 

A capital sentence is not to be passed where murder 
is comnutted uiiucr very scrioub though not sudden 
pmvocatio'. sOL-J. » 9 =i 7 CrL.J. 190=33 Ind. 
Cas. 830. 

— S. 302 — Provocation, effect of — Murder — 
Sentcocc — Reduction of. 

A provacaiion, though iusufficieiu to bring a charge 
of murder ^itl in the txcepticn to S. 300, may still 
he sufficu nt for the reduciii n of the sentence. 16 Gr.L. 
J. 61 1 =30 Ind, Gas. 435 (Mad.) 

S. 302 — Wife detected in act of adultery and 

kill vet — &«ntence. 

Wife-murder is so common an oflence in Sind that 
deterrent seiiteiicc, should be j.astcd in all *uch case.i 
even whrrc the husband ha». killed bis wife in the 
p»ov« cation that he detected her in the act of coramit- 
liijg adulteiy. 5 S.L.K. 256=13 Cr.L. J. 535 = 15 md. 
Cas. 807. 

S. 302 — Unfoundc'd suspicion as to wife’s 

chastity — Murder— Punishment. 

Where an accused person was found to have murdered 
hin wife under a roirtaken impiessivn that she was un- 
chaste to him the High Court set aside the sentence ol 
death and passed upon him the sentence of transnorta- 
lion fui hie. (1903J 8 C.W.N. 218. 
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8 (p). Sentence — Several accused. 

S. 302 — Common intention — Death— Offence 

— Sentence. 

The two accused who were working io field about 
a furlong away ftoiu the ipot, on hearing the quarrel 
came running to the spot to see what the quarrel 
was about. Even after they arrived, the quarrel 
continued, and the accured became more angry as they 
heard and saw what was taking place. The second 
accused first expressed his annoyance by striking a 
stone with hifi pitchfork. That had no effect and after 
some little time he became so annoyed that he took 
hii pitc hfork at»d struck the deceased on the head with 
it. The first accused almost immediately raised a 
heavy stick taken from the side of a cart and struck 
the deceased on the head. The deceased fell down 
immediately and died on the following day. The 
deceased was found to have an extensive and radiating 
fracture of the skull, forimng a diamond shaped 
depressed fracture, the side of the dia»nond being about 
two inches: 

Held, that (i) tlie accused could not bo said to have 
been actuated by a common intention and that each 
was rcspomihle for hi.s own act; 

(ii) iltat ihc second accused who struck the first 
blow was guilty only of causing simple hurt with a 
dangerous weapon; 

(ill) t ven if the fracture was caused by the blow 
struck by the second accused, the first accused who 
struck the second bl<jw would still be guilty of murder 
for his blow must have accelerated the death of the 
deceased ; 

(iv) murder being unpremeditated and cOnomlttcd 
in a fu of the lirst accus'd should be convicted 

for traiisportiitiou li^;. .X.I.U. Mad. 83 = 

(1943) 2 M L.J. 547-»915 M.W.N. 732. 

——S. 30* —Sentence — Several persons partici- 
pating in assault — Person giving fatal blow not 
known. 

Where several persons [)articipaicd in the assault 
upon tlic deceased and Uie beating given by them was 
in« rcilcsk, the lact that it is not known which of them 
g.iv»- ilie fatal Ijlow is no grouiul for not awarding 
tile sent«Mice of death which is liie normal penalty for 
an ojf'-ticc «>l murtlcr. 22G fnd. Ca». 8j = .|7 Cr. L. J, 
0 .iC P.L.K. i/C^A.I.K. 19.16 Lali. 298. 


S« 302< 


In riot cases, the extreme penalty of law I. e., the 
sentence of death, will not be exacted from any 
accused when it is impossible to determine what part 
he had actually play^. A.I.R. 1944 Lab, 377=46 
P.L.R, 135 . 


Ss. 302, 149. 

When a body of heavily armed men set out to take 
a woman back by force, they must be taken to 
known that some one was likely to be killed before 
the day was over, Hence, if in such a case one of 
the party commits murder, all the members of the 
party must be held cither directly or constructively 
guilty of murder. A.I.R. 1942 Lab. 89=43 P.L.R. 
680 = 43 Cl. L.J. 588 = 1 . LR. ( 1942 ) Lah. 470=199 
Ind. Cas. 870 . 


Ss. 302. 149. 

Accused saddled with vicarious liability under 
S. 149 —Intention to cause death not clearly estab- 
lished - - Accused should be sentenced to transpor- 
tation for life and not to death. A.I.R. 1939Lab.245 
= I.L.R. (1939) Lah. 77=41 P.L.R. 443=40 Cr. L.J. 
712 = 182 Ind Cas. 900. 

S. 302. 

Id cases where many persons are involved in a 
crime under S. 302, the Court should hesitate to 
pass sentence of death on all of them, and try to 
discriminate. Intliction of sentences of death on 
all accused in one and the same case is apt Co fail 
of the effect which such sentences would other- 
wise have. A.I.R, 1938 Cal. 295 = 66 C.L. J. 351=39 
Cr. L.J. 479=174 Ind. Cas. 803. 


S. 302 — Sentence — Enhaacement. 

When once the guilt of murder is proved, the 
proper penalty to be awarded is a matter fpr the 
discretion of the Judge and it is by no means true 
to say that merely because there is doubt as to 
which of several of the attachers inflicted the fatal 
blow, this IS a sufficient ground for withholding 
the death sentence in the case of any or all of themi 
But a person who has ev»*n wrongly got the benefit 
of a lenient sentence at his trial may sometimes be 

allowed to benefit by his good fortune, provided the 

sentence passed is one which is legal. A-LR- 
Rang. 331 = 40 Cr. L-J. 49 = 178 ind. Cas. 298. 


Sa. 30a and 149. 

Il is r.ol .t geiM r.il rule ih.il uudi-r S. 302 read with 
S. 1.^9 the prwprr lu ail rases in iransporia- 

Uiiii lor life, I n«: <iucsuon ol it riionre tniut in each 

e. a«r br <l«xi<!rd upon ihr 1a< r.s of the case. Where it is 

f. juiid iliat th<‘ accnv.«l, tlio^igli jhry were among ihr 

sotn<* ul wh im in pnrmaotr the Common 

obj'O I of llir uhlavvfiil as 5 <’ciibly, r.uivrd th? deaih of 
the deceased, had lucuiii lvcs t.ikcn no p.irt in llic 
assauU, d».: Ic-skor »ctit,-m.r ol ii.insportaiion for life 
u,ay be pa:?.'.‘d. iJul li it is found that the accused 
were aruong the M:vcn or eight persons who had 
iiillnt'.l (he large number oJ injuries which the 
de< 'MS' d r^cciv* il. ihc niencv of death will be tlic 
;ipprc»pri;ii‘' orK. j\ I K. i9M 1 tJ. 3j= m B.R. 

191} IM. T. «b:j= ly.}.} M.VV.N\ 227^57 

1 ,,\\ =* 1 9 } }• I N5,l.. !• 'i >3 '“48 O.W.N.I'.R; 98 — 

I L R.dOii' !<>•“■• (PTh) 7^ -Sup, ; 194,} r.C.R. ifn) ^ 
‘I'i Cl L J JoS--^‘3 *7^ (I'.C.). 


S. 302, 


Where several persons join together to murder 
mother and do murder him under such circunistan- 
es that there can be no doubt that the intention w« 
o muder, each aud everyone of them ought to 
eccivc the sentence of death, unless there is a y 
ircumstancc to distinguish one case ffom 
66 Ind Cas. 1005 = 17 L. 536 = 38 P.L R. 909=38 
-'r.L.I. 342. 


S. 302. 

Brutal murder— All accused taking part in 
ing— Merc fact that it is not known by whom lata 
wound IS caused is no around for not awaroi 
death penally. A.I.R. 1935 Lah. 337 = 36 Cr- L- T 
l001=16Lah. 1131=38 P.L.R. 109=156 Ind. Gas. 
780 . 
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S. 302 -i-ttvidence against all accused pre- 
cisely the same — Sentence on all should be same. 

Where the evidence against all the accused is 
percisely the same and the testimony of the witnes- 
ses does not indicate that a more prominent part in 
the attack was taken by one of them, any the Court 
will be unjustified in holding that that person was 
in any degree more responsible for the death of the 
murdered than the other accused and there should 
be no difference in the sentence imposed. A.l.R. 
1935 All. 362=37 Cr.LJ. 32=1935 A-W.R 53 = 159 
Ind.Cas. 155(2). 


S. 302 — Accused old man of 73— Doubt as to 

who struck blow. 

Where the accused (appellant) is an old man of 
73 while his co-accused is a young man of 20 years, 
and there is nothing on the record to show as to 
who actually struck the fatal blow on the head ot 
the deceased and the fight was sudden : 


Held, that in the circumstances a sentence of four 
years’ rigorous imprisonment would meet the ends 
of justice. A.l.R. 1934 Oudh 251 = 11 O.W.N.698 
=35 Cr.L.J. 943=149 Ind. Cas. 343. 


Ss. 302, 303, 396 — Murder by one of the dac- 

iois m attempting to carry away stolen property 
—All daciots, whether punishable. 

Where all the accused conjointly stole property 
in a railway train and in doing so caused hurt to 
certain persons and in attempting to carry away the 
stolen property, one of them murdered a person 
within a short time pf their escape from the train : 

Held, that in such circumstances, the murder 
must be held to have been committed the com- 
mission of the dacoity” within the meaning of S. 
396 and every one pf the dacoits is liable to be 
punished with death or transportation for lite or 
rigorous imprisonment which may extend to ten 
years. A.l.R. 1933 Lah. 977= 15 Lah. 84 = 35 Cr. L. 
J. 322 = 35 P.L.R, 51 = 147 Ind. Cas. 2. 


8 (q). Sentence— State of mind. 

S. 302. 

Where in committing the offence the accused 
must have been actuated by jealousy or by indigna- 
tion either of which would tend further to disturb 
the balance e>f his mind and he has also been 
awaiting the execution of his death sentence for 
over a year, a sentence of transportation for 
life would be more appropriate than the sentence 
of death. A.l.R 1944 F.C. 1 = 1944 M-W.N. 1 = 48 
C.W.N.F.R. 43 = 1944 A. W.R. 1 = 45 Cr.L.J. 413 = 
23 Pat. 159 = 10 B.R. 444=78 C.L.J. 14=(1944) 1 
M.LJ. 305 = I.L,R. (1944) Kar (F.C.) 8 Sup.= 1944 
F.C.K. 61 = 211 Ind. Cas. 556. 

S. 302. 

A woman threw her childcrn into a well and jum- 
ped into the well herself, but afterwards, repenting 
of her intention to take her own life, managed to 
get out. The reason vs hy she had decided to take, 
ner childeren’s life and her own was that she had 
been very harshly treated by her husband and was 
living a life of the utmost misery. She was con- 
victed for murdering the children: 

Held, that the sentence of transportation for 
life was proper and not that of death. A.l.R* 1941 
Mad. 50=42 Cr.LJ. 270=1940 M.W.N. 943 = 52 
L.W.472 = (1940) 2 M.L.J. 492=192 Ind. Cas. 278. 

S. 302 — Young girl of 15 killing her new- 
born child— Proper sentence. 

Where a young girl of 15 kills her newly born 
illegitimate baby, a sentence of transportation fqr 
life is wholly inappropriate. In England it is 
always assumed that a gul who commits such a 
murder at such a time is hardly responsible for 
her actions, it being well known that child birth 
produces occasionally peculiar reactions in the 
mother. 

[The Government was requested to reduce the 
sentence of transportation for life to a sentence 
for a short period.] A.l.R 1938 Lah. 473 = 40 
P.L.R. 23 = 39 Cr.L.J. 718= 176 Ind. Cas. 272 (2). 


— — Ss. 302 and Mg. 

Where several persons are convicted of rioting and 
of murder committed with a view to prosecution 
of the Common ol ject of the rioters, prima facie 
alt the persons so convicted should be sentencerl to 
the extreme penalty. It is only when specified 
circumstances are shown to exist in favour of any 
individual that the alternative Punishment of trans- 
portation for life should be substituted for a senten- 
ce of death. Each case or class of cases is to be con- 
sidered on its own facts and what may be admissible 
upon a coviction under S 302 read with S. 149 in a 
village agrarian dispute “where a tree and honest 
fight on equal terms results in death” would be an 
enormity in a case of gang assassination. .A.l.R. 
1933 Pat. 100=13 P.L.T. 702 = 11 Pat. 807 = 34 
Cr.L.J. 427=142 Ind. Cas. 841 t2). 

S. 302. 

Where in a murder case, it is not established who 
inflicted the blow the extreme penalty of law 
need not be extracted from the accused. A.l.R. 

1932 Lah. 189 = 33 P.I..R. 1=33 ( r.L.J. 457 = 137 
Ind. Cas. 282. 


S. 302— Killing under pressure of threats. 

Wh-"ic one assailant amongst others commits 
the offence of killing by yieldii;g to the threats of 
others. It is no mitigation of the circumstances 
A.l.R. 1938 Pat. 258=4 R.R. 568 = 39 Cr.L J 554 = 
19 P.L.T. 476 = 175 Ind. Cas. 300 (S.13.). 




Accused in aonormal mood 


Where in a charge of murder it is found that 
although it could not be said that the accused was 
insane or did not know the nature of his actions, it 
appeared that l>e was in an abnormal mood when 
he committed the offence, there is sufficient reason 
for not inflicting the extreme sentence AIR 
1936 Rang. 113 = 37 Cr.L.J. 435 = 161 Ind Cas 250! 


— S. 302 — Factors to be considered. 

In a rase of murder of his brother by the 

accused the circumstance that the accused is the 

only remamingson of his widowed mother and 
the circumstance tliat he afterwards displayed 
considerable remorse ought not to he taken into 
considciation at all. What ought to guide the 
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CouU in a question of this character is the ascer> 
tainmcnt of the state of mind of the accused at the 
time when the crime was committed. Whether or 
Qot a man who has committed an atrocious crime 
hkc this IS truly pcnitc’nt, is a matter which ought 
not to be taken into consideration in deciding the 
question of sentence* at any rate so far as the 
Courts arc concerned, though it m ght perhaps be 
a circumstance which mighty induce the Local 
Government m the exercise of its prerogative, to 
remit the death penalty. Bu» the question of pio- 
vocation lias to be »aken into consideration in 
infl cl'ng the sentence. A.l.R. 1935 Cal. 591 = 39 
C VV.N. 262=36 Cr.L.J. 1254 = 158 Ind. Cas.67. 


S, 302— Sentence— ‘Belief that victim was a 

witcb^Killiog woman under conviction that she 
is witcb — Transportation for life enough 
sentence. « 

Where the accused killed a woman under the 
conviction that she was a witch and was responsi' 
bie for the illness of his wife and daughter. 

»r 

Held, (per Das and SuUan Ahmed, JJ.» 
Mullick, J., differing) that transportation for 
life was the proper sentence to Pass and not death. 
1921 P.H.C.C. 76=A.I.R. 1921 Pat. 63=1 Pat. 
L.T. 282=57 lad. Cas. 171. 


S. 302 —Extenuating circumstance. 

Where the accused had undergone protracted 
sufierings through the obstinacy, viciousness and 
flagrant immorality of the deceased, his wife whom 
he pushed into the r.ver there in a mitigating 
circurostanre cntitlirg the accused to a lenient 
sentence. A.T.R- 1934 Lah. 675 (2) =35 P-L-R. 746 
= 36 Cr L J. 683=15o Ind. Cas 265. 


8 (r). Sentence--Weapon used. 

S. 302. 

Some accused men of primitive cl aracter who 
were lying in wait with the intention of committ* 
ing the most violent assault upon the deceased, 
attacked the deceased and caused injuries with 
sticks and a deadly weapon. Only ooe of them 
had used a deadly weapon : 


— — Ss. 302 and 84— Sentence— Slate of mind. 

Where a person was tried for rourdeiinK bis 
two childcro and convicted under S. 302. I.P.C., 
and it appeared thut at or about the time when he 
made tne munlerous attack Ins mind was unsound 
but It could not be said with any degree of 
certainty lliat lie did not know that what be was 
doing was wrong or contrary to law within the 
meaning of S. 84, and it also appeared upon the 
evidence that he was a fond and affectionate 
fat'ier : 

Held, that the sheer brutality of the assault in 
the absence of any provocation, was a ciicum- 
stance which would lead to the inference that the 
mind ol the accused was in fact unhinged and far 
from normal; and that, therefore, the capital 
sentence should not be imposi'd. A.l.R. 1933 Lah, 
123 = 34 Cr.L. J. 909 = 34 P L.R. 1044=145 Ind. Cas. 

119. 


S.302. 


Where a murder is commitied by an educated 
young mill of maiure yea- s, the fact that he tias 
been impelled to commit ihe cr-me fostered by the 
reading of mischievous 1 teraiurc int' nded to 
arouse s>mpathv with r- voluiionary crime, is no 
around for thr exercise ol Ic-m* ncy in his favour. 

ir.R 19J3L1I'. 3n5-=M Cr.L J. 720 = 34 P.L.R. 
691 = 144 Ind. Cas. 294. 


S. 302 — Death sentence — Extenuating 

circumstances — Minder committed with inade- 

qaare motive — Accused proved to have been 
eccentric. 

Where the accu’^ed who was guilty of double 

murder was shown to have brm eccentric in the 
pa^t and It appeared that the double murder of 
which he was go Ity had been perpetrated with an 
inadequate motive. 

Held, tli^i they were not snflicient grounds for 
not Dasiuig the extreme penalty of d. gih, 7 

O.W.N. 1100 = 129 Ind Cas. 323=‘.‘^2 Cf L. J, 327 
= 1931 Cr.C. 133 = A.l.R- 1931 Oudh 77, 


Held, that in the case of the accused who used 
the deadly weapon, the sentence of death should be 
conflrmcd but in the case of others in vitw of 
their primitive character, the sentence of trans* 
portation was enough in the interest of justice. 
A.l.R. 1942 Mad. 33; = 1941 M.W.N. 956=43 
Cr.L.J. 463 = 199 lod. Cas. 87. 

S. 302. 

Wlicrc a murder is by a bully, a man armed 
with deadly weapon against a man who was 
unarmed, the prop- r s* ntence is that of death. 
A.l.R. 1941 Sind 117=42 Cr.L.J. 786=195 Ind. 
Cas. 833. 

S. 302- 

Where the wound inflicted on the deceased was 
a stab wound penetrating info the abdominal cavity 
and cutting th^ small intrstincs and the deceased 
died the day after his admission into the hospital, 
and there is no extenuating circumstance in 
of the ;>ccuscd, the s*’nt< nec of death t .iio 

confirm<‘d, A.l.R. 1936 Rang. 60=37 Cr.L*J, 4lo 
= 161 ind. Cas. Vi. 


8 (s). Sentence — Miscclicneous extenuating 

circumstances. 

• S. 302— Sentence— Decrased found to be the 

aggressor. 

In a ca*c where the deceased is found 

been the aggriSsor and lliai the accused intiict 

injuries which re*ulled in the death of the a 

on his conviction under S. 302, Pe^^l , - 
Sentence of transportation for life 
sentence which would meet the ends o* ju i • 
4 A.I.Cr.U. I43. 

S. 302— Sentence — Lapse of time* 

The mere fact that .1 long time had 
between the comm ssion of the crim« of tUl*'® 
and punishment for it alon^ is no grottnd 
imposing a leaser sentence. On the contraryi 
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would be a dangerous proposition to slate that if 
a murderer succeeds 10 m^ing himself scarce for 
a number of years, he may then hope to escape 
the extreme penalty of the law in a case in which 
the extreme penalty is clearly called for. There 
are no extenuating circumstance's in this case. 
A.I.R.IQ41 Mad. 258=52 L.W. 634=1940-2 MLJ. 
767 = 42 Cr.L.J. 265 = 1940 M.W.N. 1235 = I.L.R. 
(1941) Mad. 172=192 Ind. Cas. 299. 

— — S. 302 — Sentence — Obedience to illegal 
order. 

Obedience to an illegal order can he used in 
mitigation of punishment. A.I.R. 1940 Lah. 210= 

41 Cr.L.J. 639= I.L.R. (194O) Lah. 521 = 188 Ind. 
Cas. 440. 

S. 302 — Sentence — No intention to kill. 

Where the accused attacks a person with a heavy 
bill book and thereby causes several injuries to 
him and also one injury to a child who was asleep 
over his shoulders which results in the death of 
the child, the accused is guility of an attempt to 
murder the father and though guilty of murder of 
the child, he is entitled to the lesser sentence on 
account of absence of his intention to kill him. 

1937 M.W.N. 723. 

* 


S. 302. 

Where the accused has no real intention in 
^nct sense of the word to kill the deceased, 
Court will be justihed in awarding tlie less 
sentence of transportation for life, AIR. 19; 
Mad. 420=1931 M.W.N. 266 = 32 Cr.L j. 623 = 
34 L.W. 631 = 130 Ind. Cas. 847. 


S. 302— Plea of starvation. 

^ The gravity of an offence of deliberate murder 
IS in no way lessened because the accused was 
■traving. A.I.R. 1935 Rang. 49 = 12 R. 616 = 36 
Cr.L.J. 336 — 153 Ind. Cas. 390. 


S. 302. 

The Baluchi custom of killing for unchastity is 
no extenuation of the crime of murder and cannot 
be taken into consideration in the mitigation of 
«ntence. A.I.R, 1935 Sind 44=28 S.L.R. 279=36 
Cr. L. J. 497—153 Ind. Cas. 976. 


S. 302— Custom of killing— .Baluchi custom 


of killing for unchasiity. 

A so-called Baluchi custom justifying murd 
for unchastity is no ground for mitigat<on < 
sentence. 7 S.L.R. 1 18= 15 Cr.LJ. 501 = 24 In 
Cas- 589. 


•S. 302 — Sentence— Party fight. 

Where a person thrusts a knife in the abdomen 
of another in a party 6ght in which several men 
take part and which is not proved to have been 
start»*d by him, the lesser punishment of transpor- 
tation for life IS suIRcient to meet the ends of 

justice. A.l.K. 1933 Lah. 434 = 34 P.L.R. 255 = 34 
Cr.L. J. 711 = 144 Ind- Cas. 292. 


S. 302. 

The fact that a murder was committed when the 
ottchder was being brought to bay and m his desire 

J2-F. Y. D. 18 


to escape is not an extenuating circumstance* 
A.I.R. 1932 Cal. 818=33 Cr.L J. 722=139 Ind Cas. 
213 (F.B.). 

— — S. 302 — Sentence— Dead body not recovered. 

In a case of murder, once the Court is satisfied 
that the murder has been committed and that the 
accused person has committed it, the question of 
sentence must be determined upon the gravity of 
the offence irrespective of the circumstance 
whether the body has or has not been recovered. 
A.I.R. 1931 Lah, 25=32 Cr.L j. 493=130 Ind. Cas. 
331. 


S. 302 — Sentence— Absence of dead body. 

If one is satisfied that murder was committed 
the appropriate punishment should follow. The 
discovery of the body is not a material circum- 
stance. It is the murder which is the thing to be 
regarded, that is to say, the killing of a human 
being b>; one or more human beings 
without just cause or excuse. It is not the 
finding of the body. The absence of the body is 
a circumstance which makes it necessary to proceed 
with the greatest care and caution, and one must 
never confirm a sentence of death, unless one feels 
completely satisfied about it. If there is such an 
clement of doubt to render a Judge in the least 
degree uneasy, the proper course is not to change 
the nature of sentence from death to transportation 
for life, but to acquit the man altogether. 

Per Mukerji, J. — Where the dead body docs not 
appear and the factum of death is established by 
nothing but a retracted confession, there is a 
suitable case where a sentence of transportation 
may be awarded instead of the heavier sentence. 
89 Ind. Cas. 903 = 23 A.L.T. 821 = 26 Cr.L.J. 1431 = 
6 L.R A.Cr. 16l = A.l.R. 1925 All. 627 (F.B.) 

— S. 302— Sentence — Single blow. 

The fact that a murder was caused by a single 
blow is not a ground for passing the lesser sentence. 
A.I.R. 1931 Lah. 749=32 P.L.R. 925=12 Lah. 
442 = 32 Cr.L.J. 1219 = 134 Ind. Cas. 793. 


S. 302— Saving family honour— Murder of 

erring wife. 

The reason for passing a lesser sentence on convic- 
tion for murder ought lo be express and adequate. 
Such reasons are sometimes to be found m the 
order of the mentality to which tlie person belongs 
But the fact that a murder of his wife by a husband 
was inspired with a view to save his family from 
dishonour which would sooner or later have fallen 
upon them by reason of the habits of the wife does 
not constitute any extenuating circumstance for 
lesser sentence ot transportation. 124 Ind. 

= 11 P.L.T. 148=9 Pat. 474= A.I.R. 1930 Pat 247. 

~S. 302-Sentence— Minor— Death penalty— 

Not to be inflicted. ^ 

Where a person whq was convicted of murder 
was a minor who had not attained a legal 
discretion, he should not. under ordinaVhSmanf 
principles, be made to pay the death penalty w"e?e 

R. 543 = A.I.R. 1929 Lah. M 
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S. 302 — Murder of newly born illegitimate 

child — By mother— By father. 

In the murder of her newly born illegitimate 
child by a woman there are mitigating circum- 
stances sufficient to reduce the appropriate penally 
very much below a sentence of transportation for 
life; most of these apply though certainly in a less 
degree to the case of the fatherof such a child 
more especially where the mother is his own sister. 
75Ind. Cas. 767=25 Cr.LJ. 63=A.I.R. 1924 Nag. 
119. 

S. 302. 

Where the appellant constituted himself a tri- 
bunal which decided that the mailing of a charee 
of paternity against him was an offence punishable 
with death> he appointed himself the executioner 
and carried out the sentence: 


While abducting a womaiif for whicb purpose a 
number of persons armed with chhavis and daogs 
entered a house at night, some of them attacked 
an inmate of the house with laihis. He died and 
grievous hurt was caused to another: 

Held, that in the circumstances a common in- 
tention to commit culpable homicide amounting to 
murder, or culpable homicide not amounting to 
murder, could not possibly be imputed to them and 
m the absence of such an intention the charge under 
S. 302-34 could not possibly be sustained ; but as 
the crime was particularly heinous and the ends 
of justice required that the maximum sentence 
should be imposed on them, the conviction of the 
accused for the major offence must be altered 
from one under S. 302*34 to that under S. 460, and 
the sentence of transportation for life imposed on 
each accused affirmed. A. I.R* 1936 Lah. 911*38 
Cr.L.J. 30=38 P.L.F. 1150=165 Ind. Cas.874. 


Held, that the lesser penalty provided for the 
offence of murder would not be proper in the 
circumstances. 73 Ind. Cas. 266 = 24 Cr.LJ. 570— 8 
N.LJ.56=A.I.R. 1923 Nag. 251. 


9. Miscellaneous. 

— — Ss. 302 and 34— 'Number of accused — 
Acquittal of all except two— Conviction of 
those two on the strength of the action of the 
othcrs—Legality. 

Where seven persons were accused of an offence 
under S. 302 read with S. 34, 1. P. Code and the 
Court acquits 6ve of them, the part, if any, pla>ed 
by those acquitted cannot be taken into account in 
determining the guiJt of the remaining persons and 
convicting them. 1944 A.L. J. 447, Followed. 1950 
A.L.J. 220 = A.I.R. 1950 A. 355 = 51 Cr.L.J. 993. 

S. 302. 

Offence under— Private person — If entitled to 
insist upon an enquiry. See Cr.P. Code (V of l89d), 
S.203. (1947) 2 M.L.J.460. 


Ss. 302, 84. 

Held on facts that plea of insanity was not 
established and accused was guilty of murder. 
A. l.R. 1941 Mad. 326=52 L.W. 6«9 = 42 Cr.L.J. 
55d-1940 M.W.N. 963= 194 Ind. Cas. 332. 


Ss. 302 and 115— Bail. 

Persons accused under Ss. .‘^02, US, 1. P C. .are 
not entitled to bail as a matter of right. A. l.R. 1940 
Oudh 8=1939 OW N. 791 = 1939 A-W.R. 144 = 40 
Cr.L.J. 841 = 183 Ind Cas. 713. 


S. 302 — Commencement of trial. 


Where an accused is charged with ao off^icc 
punishable wth death or transportation for life, 
his trial really commences when the case is 
orocccdcd with in tlie Sessions Court* A.I.K* 1938 
Sind9 = 32 S.L.k. 129 = 39 Cr.L.J. 294=173 luJ. 

Cas. 325. 


S. 302— Armed gang entering house at night 

to abduct woman — Scut fie— Death of one and 
grievous hurt to another— Of fencc—Sentence. 


S. 302— First conviction for attempt to 

murder — Subsequent trial on death of victim 
for murder not barred. 

An accused was tried and convicted on July 22, 
1933, of attempted murder of one G and sentenced 
to imprisonment under S. 307. G died on July 
The accused was rc*tricd under the provisions ol 
S. 403, CJ. (3), Criminal P.C., and sentenced to death 
under S* 302, Penal Code : 

Held, that the previous conviction 
subsequent trial and conviction. A. l.R. 1936 ^esn- 

18 = 36 Cr.L J. 813 = 155 Ind. Cas. 287. 


S. 302— Committal without weighing evidence. 

Murder case— Commitlal by Magistrate wi*®y* 
weighing evidence against accused— Procedure ncia 
was in consonance with practice in Punjab and 
any rale no point of law was involved and consequ * 
Iv High Court cannot quash commiunent unaer 
S.’ais, Criminal P. C. A.I.R. i933 }^’ 39*34 
Cr. L. J. 39 (i)=33 P.L.R. 1068=140 339- 

S. 302“ChaUaii under S, 304— Judge ordefixlg 


Magistrate to commit under S. 30a —Legality 

Accused challaned under S. 304, I.P.C. 
framed ag.iinst that section — Application JO o 
Judge un.ler S. 437, Criminal P.C.. asking Judge to 
aside implied order of discharge under S. 302, *• ,* j - 
Applicatiun accepted by Judge and Judge or » 
Magistrate to cx>mmii the caic to him: 

Held, as challanwas not under S. 3 oa» 
discharge umicr tliai section could be JPPjt” 
order directing commitment was illegal. ^ 

Lah. 402 = 32 Cr. L.J. 1029=133 Ind. Gas. 030. 

— Ss. 30a and 369— Kidnapping and mnfd 

Distinct offences. 

V\ hi'rr Ihc ofTrnce of kidnarping was in 
the tr.inwciion which led to the murder a r 
viction and s< ntencc could not be maintamca. 

L.J. 653. 

Ss. 302 and 460 — Murder— Death caose 

accuaed iu breaking bouse trespass. 

An acfii'i''d was committed under ^ 

the as-scssors giv^ig their opinion, ^ 'jo tb« 

itrurk 3 blow on the drceatfeti, and was caug 
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bouse of the deceased in the act of commiiting burg- 
lary. In the circumstances. Judge altered charge to one 
under S. 303. The conviction under S. 302 is not 
according to law in the circumstances. 50 P.W.R* 1916 
Cr.=33 P.L.R. 19*7=33 P. R. 1916 Cr.= i7 Cr. L.J. 
454=36 Ind. Cas. 134. 

- ' S s. 302 and 460 — Murder while committing 
bniglary — Ponlahment. 

A person who commits murder while committing 
burglary should be punished for murder, not merely 
for burglary. 8 A. L.J. 574=12 Cr.L.J. 395=11 Ind. 
Cas. 579. 


S. 302-~Culpable homicide if amonnts to 

murder — Isane ought to be tried. 

When culpable homicide has been committed, prima 
facie the principal issue is whether the culpable 
homicide does not amount to murder. Generally the 
issue ought to be tried and not prc-judged by an 
authority less than the Court of Session. 15 Bom.L.R. 
303= 14 Cr. L. J. 235=19 Ind. Cas. 331. 


S. 303 — Applicability. 

When an accused person has been convicted of muder 
and sentenced to transportation for life and the 
remainder of that sentence has been remitted without 
condition by the Provincial Government under S. 401, 
Criminal P. C., he can no longer be said to be under a 
sentence of transportation for life, that sentence having, 
in effect, been served. Hence when such person com- 
mits second murder, the provisions of S. 303, Penal 
Code, cannot apply. A.T.R. 1943 Sind 114 (114) = 
I.L.R. (1943) K.ar. 25=44 Cr.L.J. 530=206 Ind. Cas. 
493 (D.B.). 


— S. 303— Applicability and scope. 

If the sentence of transportation for life passed on a 
person is conditionally remitted by the Government 
under S. 401, Criminal P; G. and the prikoner is 
released, in spite of the fact that tlie prisoner is not 
actually in prison or in a penal ftcttlemcnt, he must be 
deemed to be still “under sentence of iramponation for 
life.*' ^ 

Consequently, where such a person, after his releaic 
on rcmi>sion, breaks the conditions on which remission 
was granted and commits an offence of murder, his 
case falta under S. 303 and such person must be sen- 
tenced to death. A.l.R 1039 Kang. 124 (1261 = 40 
Cr.L.J. 49f>=»939 Rang. LR. 44=181 Ind. Cas. 
144. 


— — S 303— Sentence of transportation for life, 
what is. 

A sentence of transportation for life means a sentence 
of transportation for the whole of the remaining period 
of the convicted person’s natural life. A.l.R. 1939 
Kang. 124= 1939 Rang. L.R. 44=40 Cr. L. J. 490= 181 
Ind. Cas. 144. 


““ — Ss, 303, 396 — Applicability and scope. 

Section 305 hai no application to the case of persoj 
(other than the actual murderer) who are liable 
enhanced punishment for the act of one of their ars 
dates under the tpecial provisions of S. 396, Pen 
Code. A.l.R. 1933 Lah. 977 = 35 Cr.L.J. 322-35 P.L.I 
51 = 15 Lah. 84=147 fnd. Oas. a. 


S. 304. 

See also : Penal Code, Ss. 34, 299 — 300 and 302. 

Synopsis. 

1. Applicability and scope. 

2. Common intention. 

3. Culpable homicide or hurt. 

4. Forum, 

5. Knowledge, when presumed. 

6. Offence under. 

7. Sentence. 

8 . Miscellaneous. 

1. Applicability and scope. 

■ S. 304^ Part 11 — Applicability and scope. 

S. 304 of the Penal Code will not apply if the Court 
comes to the conclusion that the intention of the person 
causing death was either to cauie death or to cause such 
bodily injury as will bring the case cither under Part I 
of S, 304 or under S. 302 of the Code. In case the 
Court comes to the conclusion that there was no 
Intention of any of the kinds mentioned above, but 
there was knowledge that the act was likely to cause 
death, ihe offence will fall under Part II of S. 304 
only if the Court finds that the offender did not know 
that the act was so imminently dangerous that it must, 
in all probability, cause death or such bodily 
injury as was likely to cause death and the offender bad 
not committed the act without any excuse for incurring 
the risk of causing death or the bodily injury. But 
the Court is unable to come to such finding, the offence 
would still be murder unless an exception to S. 300 be 
applicable. Pak. L.R. (1950) Lah. 34g=A.I.R. 1950 
Lah. 169=51 Cr. L.J. 1368. 

- ■■ '-Ss. 304-II and X09— -Offence under — Accused 
catching hold of deceased permitting principal 
offender to stab him. 

Where the accused thinking that the deceased ought 
to be punished for abu»ing one of their dignitary in 
the village, ran, caught and held the deceased and 
thus permitted the principal offc-nder to stab him with 
a dagger, he is guilty of abetment of culpable homicide 
under S. 304-n read wiih S. 109, I. P. Code. A.l.R. 
1950 Kut. 5 = 51 Cr- L.J. 392. 

— — S 304, Part 2. 

Applicability — Accused striking deceased on head 
with wood and rendering her unconscious— Accused 
heaping wood and placing body on same and setting 
fire to It believing victim to be dead — Death caused by 
burns — Offence — Mistake of fact — Plea of — Availability 

See Penal Code, Ss. 302 and 304, Part 2. 29 P.L.T 
277=27 Pat. 67. 

S- 304, Part H — Exchange of abusive language 
— Attack with knife on unarmed deceased 

—No previous enmity — S. 304, Part 11, if 
applies. 

A was charged with murder of B. A and B ex- 
changed abusive language of ordinary type. A thrust a 
knife of ordinary size, which was lying by his aide and 
which was used by him in ordinary course of busine.s, 
In the abtefoTiTen of B who Nvai empty-handed, resulting 
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in B’s death. There ^va» no previoui enmity between 
A and B: 

Held, that A’s offence did not fall under S. 302 but 
under S. 304, Pan II. A.I.R. 1946 Lab. 41 =47 
Cr. L.J. 234 — 48 P.L R 56=221 Ind. Ca«. 675. 

S- 304 — Absence of intention to cause death — 

Section does not necessarily apply. 

Section 304, second part, does not apply merely 
because there has been no intention to cause death or 
such bodily injury as is likely to cause death, but there 
has only l^n knowledge that the injury inflicted was 
likely to cause death. Where die case comes under any 
of the clauses of S. 300 and none of the excepiioni 
mentioned in the section applies, the offence is one of 
murder and S. 304 can have no aoplication to such a 
case. A.I.R. 1946 Nag. I20«I.L.R. (1945) Nag- «3* = 
222 Ind. Cas. 389. 

Ss. 304, 335 — Death caused by two injuries. 

on« on head and other causing rapture of spleen— 
Self defence — Grave and sudden provocailvn — 
Oifcnce. 

The accused had given (w® blows I'' the deceased, 
one on the head resultiug in the fracture of the skull 
and second in the rupturing of the enlarged splcrn and 
left kidney. The death was tfae result of both the 
injuries but the first injury was protected by the right 
of private defence: 

Held, that the offence committed was not one under 
S. 304 but under S. 335 where the accused had acted 
under grave and sudden provocation. A.I.R* i945 Lah, 
43 = 46 P.L R. 379- 

S. 304. 

Obiter. — The second part of S. 304 (Inter 

alia) to thoie rather rare eases of deliberate assault 
where the act ot assault can be separated from the 
injury caused with result that knowledge of likelihood 
to cause death can be proved without intention to 
cause vital injury being established. Such cases 
sotDrtiines occur in cornbjiied assaults. Where death 
is not caused, it may of course be very difficult to 
prove likelihood of causing death or knowledge of such 
likelihood, bur, stabs with lethal weapons in the body 
recklessly delivered may not reasonably in some 
cases be regarded as likely to cause death, and known 
be so for the very reason that the depth of pcntlraiion 
is uncontrolled. A.I.R. 1943 Nag. 145*!. LR* (>943) 
Nag. 411=1943 N.L.J. <jo = 44 Cr.L.J. 512 = 206 
Ind. Cas. 3O2. 

S. 304 

Section 304, second part, must be read with the 
last lew words of S. 299 and has no reference to S. 300 
or to the exceptions mentioned Uicrein and must not 
hi- coiifused wiiii culpable homicide not amounting to 
murder. A.I.R. 194^ All. 344“t943 ^ J. 45^=^ 

45 Cr. L.J. 97-1. L.R (1943) «53=i943 A. W R. 

315 = 209 Ind. Cas. 205. 


kill or intention to cause such hodily injury as ii likely 
to cause death being present, the act would have 
amounted to murder but for its having fallen within 
one of the exceptions to S. 300, and those cases in 
which the crime is culpable homicide not amounting 
to murder, that is to say, where there is knowledge 
that death will be a likely result but intention to 
cause death or bodily injury likely to cause death is 
absent. A.I.R. 1942 Oudh 368«»ig42 O.W.N. 316= 
43 Cr. L.J. 634=1942 A.W.R. 211 = 18 Luck, 235= 
200 Ind. Cas. 500. 

S. 304— Distinction between Part I and Fart II. 

In considering the scope of S. 394* ,9are must be 
taken to avoid confusion of thought. First, culpable 
homicide is defined in S. 299, and then certain classes 
of Culpable homicide arc said to be prima fade 
murder, that is, unless any of the mitigaUng circum- 
stances set out in the exceptions to S. 39®. *PPly* 
they do apply, the prlma facie presumption that the 
offence is murder is removed and the offence becomes 
culpable homicide not araouniing to murder. But there 
is another class of offences which amount to culpable 
homicide, namely, those in which the presumption of 
murder is never rabsed at all because the mtCDtion 
ascribed to the offender in S. 300 is not • apparent. 
A.I.R. 1940 Rang. 259=1940 Rang. L. R. 44t“4* 
Cr. L j. 124=191 Ind. Qas. 306. 


S. 3o4~Di8tinctioD between Part 1 and Part II. 

Whether culpable homicide not amounting to *?'**’“ 
dcr is punishable under Part I or whether under mt 
II of S. 304, depends entirely upon whether the act by 
which ihc acath was caused was done wim one ot in 
two intentions, or whether it was done with the know- 
ledge mentioned in S. 299- Hence, unless that is 
ascertained, it is not possible to pass a s**'^^^* “"‘U 
second part of S. 304 rather than under the first. A.I.R. 
1939 Rang. 225=40 Cr L.J. 725=*83 Ind. Cas. 145. 

S- 304 — Degrees of culpable homicide— Distin- 
ction from murder. 

Section 304 divides the offences of culpable homiadc 

into two dV'^^cs of guilt, 

on the intention proved or to be 

circumstances and the less serious of which 

depend on the intention at all. But though the a 

or presence of inteaiion is the critcnon W 

be .idoptcd in deciding on which side ^f. J__.ver 
offence under S. 304 falls, that is whether on th 8 . . ^ 
or on the less serious sid**, there are .k- 

there is an intention which makes the olfen . . 
graver offence of culpable homicide but wm d 
would yet fall short to intention rcquisi c to sa^ 
S. 300. Where no higher inicotion can be P , 

ilian to inflict an injury which -uilt 

to cause death, there is the graver degree , * 

in culp.^ble homicide, but there arc o® 
which bruig the ca^e under S. 300. A.'-*^* ina, 

259=»9lo Rang. L. K. 441 —44 Cr.L.J. 124= 9 
.106 tF. B.h 


s. 304— DistlociJoD between Pan I and Part II. 

Tlie first pan ol S. 304 should be applied only where 
the otfciice is uot luuider by reason e>f its falpng wjibio 
one of the exceptions tn S. 300. Section 304 Creates no 
offcne.e but provides the puf)i»hincat lor culpable homi- 
cide not amounting to murder, and draws a dislinr- 
tion in the penalty to he inflicted where an intention to 


— S. 304— Degree# of culpable homicide. 

[f ihc killing comes within the second p^t 
It which relates to the intention *^““*‘^* c 304, 
jry likely to cause death, it k' owi^gCp 

ri r, and if there is no intention but ‘jJtb 

.1 is to say, il tncre is no only 

a hodily injury likely to cause death, but 
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knowledge that death is likely to be caused* the offence 
is under S. ^04, Part ll. Cases under the exceptions 
to S. 300 will fall under S, 304* Parti. A.I.R. 1939 
Sind 57=32 S.L.R. 18=40 Cr.L. J. 375 (2)= 180 Ind. 
Cas. 418. 

S. 304. 

The second part of S. 304 deals with cases where 
the act is done with the knowledge that it is likely 
to cause death but without any intention to cause 
death or to cause such bodily injury as is likely to 
cause death. A.I.R. »937 Rang, 540=39 Cr. L. J. 
255= *73 Ind. Cas. 92. 

S. 304, Part (2) — Injories with intention Co 

cause hurt. 

WTien injuries are inflicted with the intention of 
causing hurt* Cl. (2)* S. 304, Penal Code* has no 
application at all. A. T. R. 1035 Rang. 301=37 
Cr.L. J, 186=159 Ind. Cas. 925. 

S. 304. 

Where it appears that the accused had no intention 
to cause death or such bodily injury as was likely 
to cau-se death, although death has been the consequence 
the case falls under S. 304, Part II. A.I.R. 1933 
Oudh 269=10 O.W.N. 482 = 35 Cr.L.j. 58=146 
Ind. Cas. 452. 

S. 304. 

Per Macnair, J. C. — Section 304 must be inter- 
preted as providing punishment for the offence of 
culpable homicide in all cases where the accxxsed 
cannot be convicted of murder. A.I.R. 1932 Nag. 
121 = 28 N.L R. 233 = 33 Cr.L.j. 849=140 Ind. Cas. 49. 


S. 304. 

The first part of S. 304, Penal Code applies where 
there is guilty inicmion and the second part applies 
where there is no such intention but there is guilty 
knowledge. A.I.R. 1931 Cal. 345=32 Cr.L.j. 598= 
35 G.W.N. 456 = 58 Cal. 1138=130 Ind. Cas. 884. 

■ 8. 304 — Accused intending to cause injury 
likely to cause death — Punishment should be 
under Part 1 of S. 304. 

If the act of the accused falls within cither of the 
Cli. 1* 2 and 3, S. 300 but is covered by any of the 
five Exceptions it will be punishable under the first 
part of S. 304; and if the act falls within Cl. 4, S. 300 
but is covered by any of the Exceptions it will be 
punishable under the second part of S. 30 

Where there is an Intention on the part of the 
accused to cause some injuiy which injury is likely to 
cause death the case comes within the middle part of 
S 290 and corresponds w'ith the third part and not 
the fourth part of S. 300. 103 Ind. Cas. 841=28 

Cr.L.j. 76 i=A.I.R. 1927 Sind 232. 

S. 304. 

Knowledge that the act is likely to cauie death is 
insufficient for conviction under Clause 4 of S, 300 
but is sufficient for conviction under 2nd part of 
S. 304. 2 Bur. L. J. 99=A.I.R. 1924 Rang. 33. 

S. 304, part 2 — AppHcaCion. 

The second part of the S. 304, I. P. C., refers only 
to cases where the offender has no intention of injuring 


any one in particular. 17 Cr.L.j. 335=35 Gas. 

511 (L* Bur.) 

Sa. 304 and 300— Applicability. 

The first part of S, 304 includes only these cases in 
which the act of the accused would be culpable 
homicide not amounting to murder unless it was 
committed in circumstances which render one or other 
of the exccpiioni to S. 300 applicable. 9 P.W.R. 
1911 C:r.=3 p.R. 1911 Gr.= 87 P.L.R. 1911 = 12 
Cr.L'J. 274=10 Ind. Cas. 852. 


2. Common Intention. 


S. 304, Parts I and D — Offence under— 

Application of S. 34. 

S. 34, I. P. Code, will in no case apply 10 an 
offence falling under S. 304, Part II, I. P. Code, as 
the element of intention is missing in the cane of such 
an offence. No hard and fast rule, however, can be 
laid down as regards the application of S. 34 to an 
offence falling under Part I of S. 304. Every case 
shall have to be decided on its own merits. Reading 
the two parts of S. 304, together, the conclusion is 
irresistible that while the inteniion (o commit the 
death is missing from the second part, it is very much 
present in the first, and when a person commits the 
death of another person even if he may be unavoidably 
driven to it, can have common intention with another 
person committing the death under the same compuU 
sion. It is true that in some cases in which a person 
commits the death of another person, without preme* 
dilation in a sudden fight in the beat of passion under 
a sudden quarrel and without the offender’s having 
taken undue advantage or acted in an unusual 
manner, he may have same or similar intention with 
another person, but not the common intention, yet the 
possibility of his common intention with another penon 
developing during the course of the event cannot 
altogether be excluded. S. 34, I. P. Code, cannot, 
however, be applied to a case where the entire 
incident took a very short time, and .the participants 
in the fight did not come to the spot in a body, but 
arrived individually and look part in the figlit on the 
spur of the moment. A.I.R. 1950 pesh. 24 = 51 
Cr.L.j. 1052. 


S. 304. 


Applicability of S. 34, I. p. Code, to cage falling 
under second part of S. 304. See Penal Code, Ss. 34 
and 304- 1947 A.L.J. 277* A.I.R. 1947 A. 434. 


^““S. 304 — Common intention, application of. 

When five or more accus'-d arc found guilty under 
S. 304, second part* of causing death by doing an act 
with the knowledge that they were likely by such act 
to cause the death, they can be convicted under 
S'*. 304-149, because they knew that death was likely 
to result from their attack. But when there are only 
four accused, S. 34 would be involved. For the 
applicability of S. 34, there mu.-it be the furtherance 
of the cornmon intention. Under S. 304, second part 
however, there is no intention of causing death the 
essential ingredient being the knowledge that the’ act 

donebv the accused is l.kely to cause death. In order 

to make S. 31 applicable to the second part o( S, ^04 
It will be necessary. ^ therefore, to w.dm it in term's of 
o. 149. Unlii (hat IS done, accused persons cannot 
be found guilty under S. 304, second part read with 
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S. 34 A.I.R. 1943 AIL 27 > = *943 A.VV.R. 117=1943 fell under the second part of S. 304 and not 
A.L.J. 207 = 44 Cr.L.J- 624=207 Ind. Cas. 158 . under the Erst part. A.I.R. 1935 Lah. 80. 



S. 304. 


In a case where the offence would be construed aa 
one under S. 304 by the application of the third clauie 
of S. 299 , the difficulty arise* that io tuch a case the 
person who has done the act falls w’itbin the scope of 
that section* not by reason of intention* but by reason 
of knowledge. In consequence, it is for practical pur- 
poses impossible to convict persons under S. 304 read 
with S. 34 if the cate is one which falls within ihc 
knowledge of clause $. 299 and the same is true of a 
case under S. 302 falling wi'hin clause fourthly of 
S. 300 . A.I.R. 1939 Oudh 49=1939 O W.N. 7*40 
Cr.L.J. 187 = 1939 A.W.R. 27=14 Lock. 378=179 
liid Cai. 038 . 


S. 3t>4 — Coiaamoo IntentiOD (o coaioait cnl- 

pable homicide by exceeding right of self-defence. 

It is almost impoisible to visualise the practical 
mentality that can conceive a common intention to 
commit culpable homicide not amounting to murder by 
exceeding ihe right of private defence. ( 1937 ) 41 
C.W.N. 370 = l.L.R. ( 1937)2 Cal, 250 . 


S- 304 . 

The doing to death of one person at the hands of 
several by blows or slabs under eircnmstancci io which 
it can never be known which blow or blade aciudlly 
extinguished life, if mdeed one only produced that 
result, is common in criminal experience and the 
impossibility of doing justice, if the crime in such 
cases is tbc crime of attempted murder only, b.is been ' 
generally felt. There is an equal impossibility of doing 
justice if the offence is always rc<luccd to cither 
simple or grievous hurt; there is no doubt about the 
law, and the difficulty lies in determining the extent 
to vk'hich the common intention and tbc common 
contemplation of the gravest consequences may have 
gone. The question, Uierefore, always r'*solvts itself 
into one of fact. 'I'o overcome these difficulties and 
obviate a failure of justice in such ca^ea, the law has 
spread its net wide. A nurnlxr of provisions have 
been enicted and i iougli some of them may, to a 
certain extent, overlap, they have been desigued to 
prevent loopholes of escape to guilty persons. One 
of these provisions is S. 34 , Penal Code. It applies 
when there is a conunon intention to commit a certain 
act. ( 1937 ) 168 Ind. C.ts. 748*38 Cr.L. J. GaB. 


— Ss. 304 . 34 . 

Two persons having common intention to beat the 
paity «>f which drcea.'« (l was a member— Deceased 
dying as a Consequence of blow* struck in that beating 
—Offence under S. 304-34, is committed. A.I.R. 1035 
Ail. »104 = 3b Cr.L. |. «j49= 1935 A.W.R, 336=»i54 
I lid. Cas. 828. 


S. 304 

Tin- common intention of the accused was to 
cause grievous hurt and there was only one 
serious blow on the head atid the other blows on 
the head and on other parts of the body were 
of a trivial nature: 

Held, the accused did not intend to cause death 
of tlieir victim or to cause such bodily injury ai 
was likely to cause death- The case, therefore, 


Certain persons without any bona fide right 
removed paddy sheaves belonging to the accused 
who attacked the cartmen in whose carts the 
sheaves were being carried. The cartmen jumped 
out and ran off* the accused chasing them and 
the persons at whose instance the sheaves were 
carted. Injuries were inflicted and the death of 
one of them was caused by the accused: 

Held, that the accused had undoubtedly a right 
of private defence to their property and were 
entitled to prevent the paddy sheaves being taken 
away, but their right of private defence ceased 
from the moment the cartmen jumped down to 
make their escape leaving the paddy sheaves in 
the possession of the accused; that they had no 
right to chase the cartmen and in so doing* their 
actions were not covered by any right of private 
defence at all. 

Held also* that the accused were guilty of 
offences under Cl. 1, S. 304 read with S. 34 
in connection with the causing of the death of 
the deceased* even though the author of the 
injuries be not known. A.I R. 1933 Rang. 340 — 
35 Cr.L.J. 267=147 Jnd. Cas. 74. 

S. 304. 

One member of unlawful assembly was Sikh 
wearing ktrpao which he unsheathed and gave 
fatal blow to victim— Other members arc not 
ronst'urtively liable for causing death. 122 Ind. 
Cas. 721=31 Cr.L.J. 448 = A.I.R. 1930 Lah. 532. 


S. 304. 

Two persons joining to assault a third “ One 
assaulting in a manner likely to cause death— “Other 
standing by without interfering or help'Og deceased 
• — He IS liable under Penal Code, S. 304 read 
with S. 34 . 114 Ind. Cas. 222=9 P.L.T. 826 = 
30 Cr. L.J. 276=12 A.I.Cr.R. 150=A.I.R. 1929 
Pat. 65. 


— S. 34 can apply to a case under S. 304, 
art 2. 

Although to constitute an offence under S. 304* 
art 2, there roust be no intention of causing 
^ath or su^b injury a® the offender knew was liKe- 
' to cause death* there must still he a common 
itention to do an act with the knowledge that it 
liktly 10 cause detfth though without the inten- 
on of causing death. Each of the assailan 
lay know that the act, they are jointly doing, is 
ne that is 1 kely to cause death hut have no tn*®**" 

on of causing death, yet they may certainly hav 

ie common intention to do (hat act p® * 

. 34 can apply to a case under S. 304, rai 

100 Ind,c»s. 7I* = « 

14 = 28 Cr.L.J. 334 = 7 A.I.Cr.R. S46 = A.I.R. 1927 

_ 1 J 


~S. 304 — Common intention. 

S. 34 which is based on a common intention can- 
rot possibly be used with the second part 
S. 304 which expressly exclude! intention* 
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3. Culpable homicide or hurt. 

— ~Ss. 304 and 325 — Culpable homicide and 
grievous hurt^Distinction between. 

The line between culpable homicide not amount- 
ing to murder and grievous hurt is a very thin 
and subtle one. In the one case the injuries must 
be such as are likely to cause death; in the other 
the injuries must be such as endanger life. I.L.R. 
(19461 Bom. 258=223 Ind. Cas. 195=47 Cr.L.J. 
378=47 Bom. L.R. 998 = A.I.R. 1946 Bom. 38 
(F.B.), 


Ss. 304, 325. 

Sudden fight between N, A and H on one side 
and V and C on other on sudden quarrel — Fight 
lasting for some time and both sides receiving 
injuries — No undue advantage taken by any party 
and no intention to k 11 — V’s rib fractured and 
fractured rib piercing his lung and causing death — 
Who gave the blow causing fracture of rib not 
known — N accompanying accused A and H to 
thana to help them in making first information 
report. 

Held» that evidence against N was tnsufhci'ent 
to prove his participation in fight. 

A and H, held could he convrcted only under 
S. 325 and not under S. 304. A.T.R. 1942 All. 400= 
1942 A. W.R. 259 = 44 Cr.L.J. 110=203 Ind. Cas. 
546. 


•“"—Ss. 304 and 326, 

The accused struck her daughter with a very 
heavy piece ot wood whereupon she fell down and 
never stirred, and ever) body took her to be dead. 
She was then hung to a beam to appear that she 
had committed suicide: 

Held, that in the absence of the post mortem 
certificate, it was not easy to say that accused 
must have had requisite knowledge and intention 
for conviction under S. 302. Under the circum- 
stances of the case, there was n© reason to think 
that the deceased did not die immediately. The 
accused, therefore, committed at least an offence 
under S. 304. Even if the offence be under S.323, 
and the girl roiglit have died subsequent to stran- 
gulation. the accused was still guilty under S. 32^ 
A.T.R. 1942 \fad. 415 = (1942) 1 M.L.J. 224=55 
L.W. 78=1942 M.W.N. 169 = 43 Cr.L.J. 671=201 
Ind. Cas. 444. 


Ss. 304 and 323. 

The accused and the deceased (her father-in-law) 
were not friendly and one day the deceased went 
to some people with- some injuries and stated 
that he was held by the tuft by the accused and 
assaulted with stones by her daughters. On the 
next day, he was found dead. The death was due 
to congestion of the brain as the result of beat- 
ing with stones. It was not suggested that there 
was any common intention to cause death or 
grievous hurt: 

Held, that on these facts the accused could 
not be convicted under S. 304 (2). As it was not 


304 — 3. Culpable homicide or butt. 558 

known who caused the fatal injury and as the 
deceased had told that the accused had only held 
him by the tuft, the accused was guilty on/y 
under S. 323, Penal Code. A.J.R. 1941 Mad. 746 
= 42 Cr.LJ. 638 = 54 L.W. 62=1941 M.W.N. 528= 
195 Ind. Cas. 231. 

Ss. 304 (2) and 323. 

The deceased owed one anna to the accused and 
the latter demanded repayment. The deceased 
promised to pay later and the accused kicked him 
twice on the abdomen remarking, ‘‘How long am 
I to wait.” The deceased collapsed and died soon 
after. There was no mark of injury, external or 
internal: 

Held, that it could not be said that the accused 
intended or knew that by kicking on the abdomen 
as he did he was likely to endanger life. The 
conviction under S. 304 (2) was, therefore, un- 
sustainable and the conviction can only be under 
S. 323. A.T.R. 1941 Mad. 560 = 1941 M.W.N. 220 
(2) = (1941) 1 M.L.J. 364=42 Cr.L.J. 707=53 
L.W. 363 = 195 Ind. Cas. 171. 


Ss. 304, 302, 324. 

Injury by accused on deceased’s head not of 
nature to entail serious consrquences in man of 
normal health — Deceased® suffering from chronic 
malaria — Formation fof abscess due to lowered 
vitality — Offence held, fell under S. 324 — Use of 
dangerous weapon held n© indication of intention 
to cause injury likely to cause death — Offence, 
therefore, held did riot amount to culpable 
homicide. A.I.R. 1941 Rang. 141 = 1941 Rang. L.R. 
138 = 42 Cr.L.J. 591 = 194 Ind. Cas. 547. 

Ss. 304 and 325. 

The deceased struck the accused a blow with a 
hockey stick on the thigh and then the accused 
struck only one blow with a stick on the head of 
the deceased. Up to that point the accused mere- 
ly appeared to have wished to give an ordinary 
beating with stick to the deceased and an or- 
dinary beating was all that seemed to have been 
required by the motive suggested for the attack; 

Held, that it could not be assumed in the cir- 
ccimstances of tlic case that tlu* accused intention- 
ally struck a blow which he knew was likely to 
cause death. The offence did rot, therefore, fall 
under S. 304, part II, hut one under S. 325. A.I.R. 
1938 Lab. 714 = 40 Cr. L.J. 261 = 179 Ind. Cas. 880. 


Ss. 3 O 4 , 335 — Sudden provocation — Injury 

endangering life — Offence. 


If the accused, under sudden provocation, 
caused an injury that endangered life and the de- 
ceased died as the result of that injury, the offen- 
ce committed is certainly culpable homicide. 


In very few cases of murder can it be said that 
the injury caused necessarily resulted in death, 
but if >t IS caused with the necessary intention or 
knowledge and death results from the injury 
caused, then the offence committed is murder or 
culpable homicide as the case may be AIR 193K 

Mad. 723 = 1938 M.W.N. 605=48 L.W 142=fi938) 
2 M.L.J. 225 = 39 Cr.L.J. 871 = 177 Ind; Cas 4327 ' 
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Ss, 304, 325, 323 — Old man knocked down 

and killed — Presumption of knowledge. 

Where as a result of knocking down by the 
accused, the death of an old man was caused, it 
is impossible to hold th4t this act of knocking 
him over, though it did result in his death was 
one that he could reasonably be held to have known 
to be likely to have caused his death. Therefore, 
the Part of S. 304, second. Penal Code, has no 
application. It cannot also be held that merely by 
knocking the old man down the accused intended 
or knew himseH likely to be causing grievous hurt 
and a conviction under S. 325, Penal Code, can- 
not be sustained. (1938) 40 P.L.R. 562. 

Ss. 304, 326— Wound caused by accused not 

cause of death*— No intention of causing death. 

Where the wound caused by the accused on the 
arm of the deceased was not an act done with the 
intention of causing death nor with the intention 
of causing such bodily injury as was likely to cause 
death and death was not the natural result of the 
act, the post mortem examination having revealed 
that death was due to gangrene: 

Held, that conviction under S« 304, could not be 
upheld but must be alt»*red to one under S. 326, 
A.I.R. 1916 Lah. 833 = 38 P.L.R. 203 = 37 Cr.L.J. 
1079=165 Ind. Cas. 146. 

—58.304,325 — Accused hitting one blow on 
deceased — No enmity — Quarrel over grazing 
cattle — Death after three weeks due to bad 
handling of wound. 

The deceased was the uncle of the accused. 
There was no previous ill-feeling between them. 
The occasion for the assault was an ordinary 
village quarrel due to the grazing of rattle. 
Ailmittedly only one blow was struck with a lathi. 
Whether or not it it was d< liberatrly aimed at the 
hear] it was not possible to say, but as stated by 
the Civil Surgeon “ihe injury on the top of the 
head was simple as examined externally. There was 
no fracture at the seat of the injury*’- The deceased 
himself did not regard the injury at all serious, as 
the complaint was made only under S. 323, Penal 
Code, and S. 2 1, Cattle Trespass Act- The deceased 
did not think it necessary to po to hospital. The 
<lcccase<l dud three w< eks after the oc urrence due 
to sepsis consequent to the ha<l handling of the 
wound and application of wrong village rrmcrlics : 

Held, that the aerusod had no intention of 
causing death or such bodily iiijury as he knrw to he 
likely to Cause death. It could not he held tliat the 
accuscil must have had the knowledge that the 
blow he was dealing was likely to cause death. 

Thr conviction under S. 301, Penal Code, was 
set aside and the accus''d was convictc«l un<ter 
S. .32^, Penal Code. A-I.U- 1035 Oudh 4tA=t93S 
O.W.N. 940 = 36 Ci.L.J. 1262=11 Luik. .}01 = 157 
Ind <'a9. 667. 

Ss. 304, 325 and 149 — Seven persons making 

a deliberate atta,^k on ot>e man and causing his 
death— Intention of causing such br-dily injuries 

were likely to caus#* death or knowledge that 
they were likely, by such acts, to cause his death, 
clear-— Convi‘‘tion under S- 32.5 should be Set 
aside and accused cotiyictcd under S. 304. 


Seven persons made a deliberate attack upon 
one man, and ultimately caused his death by 
fracturing his ribs and rupturing bis spleen and 
indicting three injuries on his head which left him 
unconscious and which might, in the opinion of the 
Medical OflBcer, have also resulted in his death* 
They indicted 24 injuries on the deceased, about 
20 of them being indicted after the deceased bad 
fallen down aodwas unconscious: 

Held, that even if it be assumed that the accused 
had no intertion of committing wilful murder of 
the deceased, still the fact of the indictionof the 
injuries showed that they beat him with the in- 
tention of causing such bodily injuries as were 
likely to cause his death, or with the knowledge 
that they were likely, by such acts, to cause his 
death, and that in the circumstances of this case, 
all the accused were clearly guilty of an odence of 
culpable homicide punishable under S* if oot 
of the odence of wilful murder punishable under 
S. 302. Both the intention as well as the knowledge 
that death was likely to ensue could be imputed to 
the accused* 

[Their Lordships set aside the conviction and 
sentence passed upon the accused for an odence 
under S. 325, read with S. 149, and in lieu thereof 
convicted all the seven accused of an odence under 
S. 304 read with S. 149. A.T.R. 1935 Oudh 381=36 
Cr.L..T. 573 = 1935 0. W. N. 343=11 Luck. 51=154 
Ind. Cas. 868. 

Ss. 304. 324. 

The thrusting of a lathi into the anus of a mao 
is causing grievous hurt which endangers life and 
when it is clear from medical evidence that injury 
to rectum was not the cause of death but that >t 
created a shock which contributed to the cause of 
death, the odence is one under S. 32t, Penal f'odc, 
and not Under S. 304. A.I.R. 1934 Oudh 87=11 
O.W.N. 32 = 35 Cr. L. J. 467 = 147 Ind. Cas. 734. 

— — Sk. 304 and 326. 

Where the deceased and his son made an attack 
on the accused who attacked the deceased though 
his life was not in danger and it appeared that the 
accused had no knowledge that the wounds be 
inflicted were likely to cause death: 

Held, that although he was not justi6ed in 
attacking the accused and his son with such 
ferocity as he did, the accused must be convicted 
under S. 326 and not under S. 304, Part IT. 

1933 Lah. 733 = 35 Cr.L.J. 90=34 P -LF. 961 = 146 
Ind. Cas. 430. 

— — Ss. 304 and 326. 

A person acting under the right of self-defence 
—Right exceeded — Killing a man without a^ 
intrnlton or motive is an offence under S.jzo, 
Penal Code, and not under S. 304. 1932 M.W.N. 67. 

Ss. 304, 325— Object of accused only .to 

rescue ca(tle->Circumntances justifying convic- 
tion only under S. 323. 

Where the main object of the accused 
rescue the cattle which the deccas^'d had impoundco 
and to give him a beating for refusal to surrendc 
[hemiand no injury was inflicted pn any vital 
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of the accused's body, and there was no evidence 
to show that the accused had any knowledge that 
the deceased had a badly enlarged heart on account 
of which he died : 

Held, that under the circumstances, the accused 
could not be presumed to have had an intention to 
cause such bodily injury as was likely to cause 
death, and was guilty only of an offence under 
S. 325 and not under S. 304. A.I R. 1932 Oudh 279 
= 9 O.W.N. 655 = 34 Cr.L.J. 99 = 140 Ind. Cas- 706. 

— — Ss. 304, Part II. 325 — Provocation. 

Where the deceased had beaten the accused with 
a shoe and being overpowered by others, the 
accused lost self-control and picked up some Sort of 
wooden substance which was lying near by and 
introduced it into the rectum of the deceased who 
died in consequence : 

Held, that the offence was one under S. 304, Part 
11 and not one under S, 325. A. I .R. 1932 Lah. 199 = 
33 P.L.R. 49=33 Cr.L. J. 365= 136 Ind. Cas. 729 (2). 

— — Ss. 304 and 326 — Drunken accused shooting 
at close range — Injury not fatal — Wound getting 
septic — Death two months after, dysentery 
supervening — Liability. 

The accused, when he was full drunk, fired at the 
deceased aT>d caused a wound on the upper portion 
of his thigh with a shot which was fired at point 
blank range. The injury was not fatal and was not 
such as in the ordinary course of nature would 
cause death. After nearly two months the injured 
person died, the wound having become septx and 
dysentery having supervened a few days before his 
death. 

Held: that neither S.300 (3) nor (4) applied to 
the case, and the accused was not guilty of murder; 
he was not also guilty under S 304. But he was 
guilty under S. 326 and as the shot was fired at 
point blank range on the upper portion of the 
thigh maximum sentence should he passed. 120 
Ind. Cas. 183=11 L.L.J. 44 = 31 Cr. l .J. 44=1929 
Cr. C. 4 = A.I.R. 1929 Lah. 433. 

■ - Ss. 304 and 326. 

Where the accused struck two lathi blows, one 
severe and the other slight, on the head of the 
deceased, which caused death, conviction under 
S. 326 is safer than under S. 304 (2). 115 Ind. Cas. 
66=30 Cr.LJ. 378 = A.I.R. 1929 Lah. 37. 

— ■ Ss. 304 and 325. 

In most instances a man who strikes a person on 
the head with a heavy weapon such as dang must 
know that such a blow is likely to cause death- But 
when the blow Is not a very violent one, inasmuch 
as skull is not fractured and the person assaulted 
is able to attend the hospital and walk about for 
at least two days, and offence is committed under 
S. 325 and not under S. 30-1, Penal Code. 106 Ind. 
Cas. 440 = 29 Cr.L J. 24 = 9 A.l.Cr.R. 285 (Lah.). 

— Ss. 304 and 325. 

Accused not knowing that injuries were likely to 
cause death — No intention of causing death or 
injury likely to cause death-injuries not directly 
responsible for death— Conyictipn under S. 304 is 


not proper, but should be under S. 325. 101 Ind. Cas. 
177 = 3 Luck. 433 = 28 Cr.L.J. 401 = 8 A.l.Cr.R. 46= 

4 O.W.N. 337 = A.I.R. 1928 Oudh 36. 

- Ss. 304 aud 323. 

Accused hit his brother’s wife with a moosal and 
dragged her inside house. Since then the woman 
was not to be seen. 

Held: as there was no definite evidence about 
the nature of the wound inflicted and as it was not 
proved that she had died of the wound accused can- 
not be held guHty under S. 304. Offence committed 
tell under S. 323. 92 Ind. Cas. 451 = 26 P.L.R. 642 
= 27 Cr. L.J. 275. 

— Ss. 304 and 323— Fight over cattle trespass 
•—Accused’s party desirous of chastising cattle- 
owners— Accused holding deceased and his parti- 
sans beating him with lathis — Death caused by 
blows on ttmple— Accused is guilty only under 
S. 323. 

Thdre was a quarrel and fight over cattle tres- 
pass and the party in whose field trespass was 
committed disposed of the party of the owners of 
cattle as the supporters of the owners came one 
by one. When the deceased came up, the accused 
caught his hands and some of the members of 
his party hit deceased with lathi. There was no 
intention on the part of the accused’s partisans of 
causing the death of or grievous injury to the own- 
ers of the cattle. The desire was to chastise the 
owners of the cattle which caused damage. One 
of the blows was hit on the temple and killed the 
deceased. 

Held, that the accused must have expected that 
simple injuries would be caused and he couM not 
be held liable for one of his party hitting a blow on 
the ttmple and causing the death of the deceased 
and that the accused was gudty oriU under S.323, 
l.P.C. 88 Tnd. Cas. .520=2 O.W.N. 465 = 26 Cr.L.J. 
1160=A.1.R. 1925 Oudh 482. 

— — Ss. 304 and 323 — Continual ilLtreatment of 
daughter-in-law by moiher-in-law — Beating — 
Death — No evidence showing intention or 
knowledge of likelihood of causing death — 
Mother-in-law was held not guilty under S.304 
bur under S. 323. 

On the day before the death the deceased spilt 
some oil and her mother-in-law, the accused gave 
her a beating. The thing was done openly at 
8 a. m. in the view of a number of neighbours. 
The evidence did not show that the accused either 
intended or contemplated the death of the deceas- 
ed as a result of the heating which was inflicted 
on her. It was clear that the accused had taken 
a dislike to her daughter-in-law, that she under- 
fed ht-r, kept her shoit of clothes, and used at 
times to beat her. The circumstances in which 
the beating took place formed the strongest 
evidence that the accused did not realise that it 
was anything out of the ordinary or might 
produce serious consequences. There was no 
evidence, medical or other, to support the view 
that the ill-ireatment by the accused would 
certainly have terminated in her death from 
natural causes if the accused had not accelerated 
It by beating her. The Jack of nutrition had not 
reached a point which was in itself dangerous, or 
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which Suggested a deliberate attempt to starve the 
girl : 

Held, that the evidence did not establish an 
offence under Section 304, still less under Section 
302 , against the accused. But that the offence 
under Section 323 of the Indian Penal Code had 
been committed and the maximum penally under 
that section must be imposed. 85 Ind. Cas. 150 = 
26 Cr.L.J. 470=5 L.R.A.Cr. 16l = A. I.R. 1925 
All. 126. 

Ss. 304 and 323, 

Where death is caused as a result of simple 
injuries and where it is shown that the accused 
person had no knowledge that the deceased’s 
spleen was diseased, he rould only be convicted of 
causing .simple hurt. 72 Ind. Cas. 533 = 24 Cr.L. J. 
421 = A.1.R. 1924 Lah. 218. 

• Ss. 301 and 325. 

Being enraged at the deceased’s report to the 
headman that the accused had stolen gram from his 
threshing ground, the accused attacked the deceased 
and dealt him several blows on the body and he 
died on account of the only blow received on the 
head. 

Held, the accused who dealt that blow was guilty 
und**r S. 304 (2) and under S. 325. A. I.R. 1923 
Lah. 416. 

Ss. 301, 325— Grievous hurt — Assault by 

three persons armed wiib lathis — Intention- 
Culpable homicide. 

Three persons attacked a fourth w'th lathis 
and one of the assailants struck a blow which 
fractured th- skull of the person atta-ked and 
caused his death, but the evidence left it indoubt 
as to which of the three assailants struck that 
blow. Held, that the offer.ee of which the tljree 
assailints were guilty was grievous hurt rather 
tlian culp.ihli* hoHiir de not a mounting to murder. 

19 .\I. 4.n, Foil. 1907 A.W.N. 51=4 A L. J. 207 = 
29 A. 282. 

Ss. 304, 323— Hurt — Culpable homicide, facts 

amounting to. 

The accused, believing that a woman had 
bewitched another gave the former a severe 
beating and branded her in several places. I'our 
or five <lay« after this her back swelled and fever 
came on. She finallv took to her bed and died on the 
sixteenth day after the heating. The accused 
were, on these facts, tried by a Second Class 
Nfagistrate, who convicted them of off'«‘nrcs under 
S. 323 aiul sentenced them e.ach to rigorous impri- 
sonment for six months. Held, reversing the 
conviction and senterce, that the accused siiould 
l>e committed for trial on a charge of culpable 
homicide. (1902) 4 Horn- L.R. 879. 

4. Forum. 

S. 304 — Trial by Magistrate. 

An offence under S. 304 which is punishable 
with transportation for hfe and which is exclu- 
sively triable Viy the Court of Session cannot he 
tiied by the Magistrate in charge of the Central 


Children Court. A.I.R. 1932 Cal. 487=59 Cal. 856 
=36 C.W.N. 164=33 Cr.L.J. 615=138 Ind.Cas.626. 

——S. 304— Offence prima facie culpable homi- 
cide amounting to murder — Case ought to be 
committed to the Sessions. 

Where a person is attacked and killed, it must 
be decided whether the assailant is guilty of 
culpable homicide and if so, whether the culpable 
homicide amounts to murder or not* If it were 
found that the offence eommitted is culpable 
homicide but it does not amount to murder, it 
must be further made clear whether the offence 
falls under part 1 or 2, of S. 304. Where the 

offence committed is prima facie one of murder, 
the Magistrate empowered under S. 30 has no 
jurisdiction to try it, but he must commit the 
accused to the Secsionc. 116 Ind. Cas. 190=12 
A.I.Cr.R. 446=30 Cr.L.J. 573 = A.I.R. 1928 Lah. 868. 

S. 304. 

In every case under the first part of S. 304, it is 
almost invariably proper for the case to be 
committed to the Sessions, if the evidence is 
sufficient to establish the charge. 

Where the charge is one of murder under S. 302 
and there is no question of the first exception to 
S. 300 being admitted by the prosecution *tida 
magistrate specially empowered under S. 30, 
Cr. P. Code heard the case and convicted tipper 
S. 304, I.P.C.,the proceedings were quashed and the 
accused committed to the Sessions* 69 Ind. CaS. 
459=23 Cr.L J. 731. 

5. Knowledge, when presumed. 

S. 304, Part II.— The deceased and the accused 

were neishbours* One day th^ accused’s fa*ncr 
began to dig a water chaonel close to the wallo* 
the deceased’s house. The deceased begged him to 
d'g it a little distance away so as to avert any 
danger of hi« wall collapsing. This request led to 
an altercation and the father of the accused and the 
diceased grappled with each other. While they 
were rloiiig so, the accused came op with an iron 
rod with which the watcr-courae was ® 

and seizing it with both hands, struck a blow 
on the deceased’s head. The deceased fell down 
and died: 

Held, that the accused must be 

the knowledge that this heavy iron rod was IiKejy 

to cause death. (He could, therefore, pc rig y 
ronvicteri under Part 11 of 5.304). j 

Lah. 618 = 39 Cr.L.J. 927 = 40 P.L.R. 935=177 InO. 

Cas. 042. 

S.304.-Where the accused struck the deceased 

two blows on tho head with a stick ^'^d tho 8 
he had a right of private defence, he 
exceeded it and fu»‘thcr neither the accuse 
anybody thought that the injury was scrio » 

Held, that the accused was guUty of 
homiciile not amounting to murder. A.I. 

Rang. 110=35 Cr.L.J. 1112=150 Ind. Cas. 599- 

S. 304— Accused beating deceased 

ciless and determined manner— Bones not Dr© , 
— Only hands and feet qsed — Infltcti© 
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injuries— “Knowledge that death was likely— 
Offence. 

Suspecting the fidelity of the deceased, the 
wife of the accused, the accused started beating 
her and it appeared that as a result of the beating 
which was of a most merciless and determined 
nature* a large number of injuries was inflicted 
but no bones were broken and the accused used 
only his hands and feet for the beating: 

Held, that the accused must be held to have 
known that by administering such a thrashinc, he 
was likely to cause her death and that tbe offence 
fell under S. 304, Part IT. A.I.P. 1933 Lab- 883 = 
35 Cr.L.J. 65 = 34 P.L.R. 933 = 146 Ind. Cas. 326. 

Ss, 304, 357— Dying pagrj round neck of 

boy and dragging him along — Death — Nature of 
offence. 

In order to compel a boy to go in any direction 
against his will, it is a common practice to put a 
pagri round his neck and to drag him, and though 
it may be somewhat dangerous if he resists 
overmuch, or if the ground over which he is 
taken is hilly or broken, still, generally speaking, 
the practice leads to no more evil consequences 
than a swollen neck; and it cannot be said as a 
fact that it is imminently dangerous to the life. 

The accused put his safa round the neck of a 
boy on his refusal to accompany him to a 
certain place and dragged him. When they had 
gone about SO or 60 cards, the boy fell down 
unconscious. He never recovered his conscious- 
ness and died: 

Held, that although the conduct of the 
accused was reprehensible and constituted a 
criminal offence, he could not be saddled with 
a knowledge necessary to constitute an off'-nce 
under S 304, Part II, nor could he be presumed 
to have intended to cause a grievous hurt inasmuch 
as such grievous huit was. not the natural con- 
sequence of his act, and the accused was, there- 
fore. guilty only of an offence under S. 357, 
I.P.C. A.T.R. 1931 Lah. 275 = 32 Cr.L.J. 1248=134 
Ind. Cas. 772. 

S. 304 — Knowledge, when presumed. 

A person who voluntarily irflicts injury such 
as to endanger life must always, except in the 
most extraordinary anri exceptional circumstances, 
be taken to know that he is likrly to cause death. 
If the victim is actually killed, the conviction 
ought ordinarily to be of the offence of 
culpable homicide. A man who knows he is likely 
to smash the skull of his victim, knows as well he 
is likely to cause the (hath of his victim. 32 
Bom.L.R. 1143 = A.I.R. 1930 Bom. 483. 


S. 304. 

A lathi if a lethal weapon and if a person 
chooses to lay about with a lethal weapon with 
all the force at his command, it must be presumed 
that he knew he was likely to cause dea^h, 94 
Ind. Cas.. 137 = 27 Cr.L.J. 569 = A.I.R. 1926 Lah. 


S. 304. 

. Presumably everybody knows that the abdomen 
18 a most delicate and vulnerable part of the hu- 


man body, and if a man with that knowledge 
kicks the abdomen with such violence as to 
cause fracture of two ribs and rupture of the 
spleen which wan normal he should be presumed 
to have done so with the knowledge that he, by 
so kicking, was likely to cause death. 96 Ind. 
Cas. 641=27 Cr.L.J. 977= A.I.R. 1926 Lah. 313. 

S. 304 — Beating severely but not with big 

lathis — Injuries simple — Knowledge of likeli- 
hood of causing death must be attributed to the 
accused. 

Where death was caused by beating a number 
of blows with a lathi but the Injuries inflicted 
upon the deceased were all simple except one 
which fractured a finger bone and death was due 
to shock; 

Held, that the assailants did not intend to cause 
death or such bodily injury as was sufficient in 
the ordinary course to cause death, but 
they must be presumed to have known that they 
were likely to cause death and that they were 
therefore, guilty of an offence under S. 304 (2). 
86 Tnd. Cas. 826 = 26 Cr.L.J. 890 = A. I. R. 1925 
Lah. 549. 

— — S. 304— Death, caused by one blov/ with a 
lathi — Knowledge that death would be caused 
was presumed. 

The accused struck the deceased, who was sitting 
with certain enemies of the accused watching an 
entertainment, on the head with a lathi which 
resulted in his death: 

Held, that the accused must have known that he 
was like ly to cause death and was guilty under 
S. 304 ( 2 ) and five years* rigorous imprisonment 
was appropriate «fntence. 81 Ind. Cas. 143 = 5 
L.L.J. 180=25 Cr.L.J. 6‘^5 = A I.R. 1925 Lah. 111. 


S.'304 — Kicking a prostrate woman — Know- 
ledge that death would be caused is inferred. 

The accused made a confessional statement in 
which he stated that he and his wife had a quarrel 
in the forest and that he slapped and then kicked 
her and unintentionally caused her death. There 
was nothing to suggest that the wife was suffer- 
ing from any disease; 


Held, that he must have kicked the woman with 
tiemcndous force to produce such an effect, and 
that a roan who so kicks a prostrate woman on the 
side must he credited with the knowledge that he 
is I'kely thereby to cause her death, even if he be 
exonerated from the more definite intention or 
knowledge required bv S. 302. and that in kicking 
the deceased accused knew that he was likely to 
cause death and therefore he was guilty of an 
off'nce und^r S. 304, I.P.C. (latter portion) 73 
Ind. Cas. 061 = 18 M.L.W, 188=1923 M.W.N 796- 
24 Cr.L.J. 721=A.I.R. 1924 Mad. 41. ’ 


s. 304, 

Knowledge is essentially subjective, not objec- 
tive, and if a man really believes that a certain 
[5su‘t will not follow, he cannot be held to know 

that It fs likely to follow. 64 Ind Pas 84^—11 

L.B.R.56 = A.I.R.1921L,B.26; 
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S.304. 

There was no enmity between accused and 
deceased. The accused*^ wife and the deceased 
who were the wives of two brothers were quarrell- 
ingr about sharing a pumpkin* The accused coming 
along broke the pumpkin into two against the 
wishes of the deceased wherefore she abused him. 
He thereupon struck her witli a lump of limestone 
weighing 3 pounds. This resulted in the injury: 

Held, accused acted from impulse of moment 
and had no intention either to kill her or to 
fracture her 5 kull;but that as the lump of lime- 
stone weighed 3 pounds it must be taken that he 
koew that there was a probability of fatal injury 

being inflicted. 81 Tnd. Cas- 320 = 5 LR ArPr. 175 
= 25 rr.L.J.800 = A.T.R. 1925 All. 4 


'”Ss. 304 and 304-A— Culoable homicide^ 
Death by suffocation. 

An unmarried girl gave birth to a child and for 
the purpose of concealing the child she wrapped 
It up m a cloth with the result that the child was 
suffocated and died. Held, that the mother was 
guilty of an offence under S. 301 of the I.P.C. and 
not of an offence under S. 334-A as the accused 
must be taken to have known that the way in which 
she trie! to conceal the child was likely to result in 
its death. 7 Cr.L.R. 20^ (Mad-) 


6 . Offence under. 

——S. 304— Accused going to deceased *8 place 
and picking up quarrei-Fr«c figbt-Deccased 
struck on head with stick dying— Offence under 
S. 304. Part II. 

Where the accused went to the place of the 
deceased in order to pick up a quarrel and in a free 
fi.;ht which look place between them, the accused 
struck the deceased on the head with a stick 
causing thereby his death: 

Held, that the accuicd had no right of private 
defence. The accused did not intend to commit 
murder because he used only a stick. He, however, 
knew that he was stnk ng on a vital part of the 
body and his act. therefore, fell within the mischief 
of the second p.trt of S. 304. A.I.R.IO 38 Pesh 10 
= 39 Cr.L.J. 401 = 174 Ind. Cas. 137. 


Held, that in an unpremeditated, joint attack 
when each individual beats with a stick, anything 
more than the knowledge that their joint act in its 
cumulative effect is likely to cause death cannot be 

imputed to them collectively, and that the inten- 
tion was not to cause death or to cause such bodily 
injury as is likely to cause death but there was 
knowledge that the cumulative injuries were likely 
to cause death and the offence fell within the second 
part of 304. A.I.R. 1936 Nag. 103=37 Cr.LJ. 
607—31 N.L.R.21S Sup,=162 Ind. Cas. 430. 

•— Ss. 304, Part II, 302-Affray— Death- 
Absence of evidence to show that persons 
armed with sharp-edged weapons intended to 
cause death — Offence. 

During the course of an altercation, A was felled 
to the ground by a blow by P and thereafter each 
party was rc-inforced by its supporters and a free 
fight ensued. P*s party lived at a neighbouring 
village and they had come to the village wherefight 
took place in a large body prepared for a fight 
which was probably anticipated by both the parties* 
Although seven men of A’s party were alleged to 
be aimed with sharp-edged weapons, yet, in spite 
of this, no grievous incised wound was caused on 
any vital part of the body of any of the combatants 
by them. P deceased lost his life as a result of the 
fracture of the skull caused by a blunt weapon.lt 
was not established that any of the accused was 
definitely responsible for causing P*s death. It 
could not also be said with any certainty whether 
any of the appellants was armed with a sharp- 
edged weapon or whether the sharp-edged weapons 
were wielded by the absconders, or by those who 
died during the course of the inquiry. It also 
appeared that the persons armed with sharp-edged 
Weapons ^bd not intend to cause death or sueh 
bodily injury as was likely to cause death* The 
circumstances indicated that at the utmost the ap- 
pellants can he burdened with the knowledge that 
their act wa.s likely to cause death, but that they 
had no intention to c^usc death or such bodily 
injury as was likely to cause death : 

Held, that the offence committed by the accused 
fell under S. 304, Part H. A.I.R* 1934 Lah. 341 
= 35 Cr.L.J. 1376 = 151 Ind* Cas* 449. 


S. 304. 

A blow inflicted with a sharp-edged weapon with 
such violence as to 5tvcr completely the upper arm 
IS one which is intended to cause sucli bodily 
injury as is |ik<.)y iq cause death and 
constitutes an offence of culpable homicide not 
amounting to murder luulcr Cl. (1) of 5^. 304. 
A I. R, 1038 Kang. 156 = 39 Cr.L.J. 561 = 175 Ind. 
Cas. :M5. 

S. 304, Part II. 


S. 304, I. 

The deceased, consequent on some exchange 
of words, threw a clod of earth at the accuseo 
■who struck the deceased twice in quick succes- 
sion on head with a stick that he was carrying, 
cau«ing two injuries on tHc front part of the *eJt 
parietal region and the right temporal region, 
respectively : 

Held, that the aroused was guilty under S* 30^* 

A l.P. 1934 Lah. 345=35 Cr.L.J* 1163 (D- 
150 Ind. Cas. 656* 


Where the attack was directed, not against the 
li< ad blit against the b'^dy and the attack was made 
on tin spur of the moment without prcmc<litaliou 
and although every participant in the attack was 
acfuatetl by the intention to inflict injury, it was not 
cxpc<ted that he would weigh the violence of his 
blow anti the medical testimony is to the effect that 
the deatli was due to shock which was the cumu- 
lative effect of the various injuries: 


304— Premeditation, if necessary. 

editatioD is not necessary for the 
S. 304. Consequently, the mere fact tna 
s no specific evidence that the j 

me prepared to cause death is ^*^^,034 

t convicting him under S. 304. A.J.K^ 

3=.15 Cr.L.J. 1302 = 3 A.W.J*' 835-I5‘ 
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S. 304, ^art I— Old man going about drunk 

causing nuisance — Exchange of words with 
accused — Accused picking up firewood and 
striking on head — Death— Offence. 

Where the deceased, an old man of 67, went 
out of his house drunk and made a nuisance of him- 
self to the bazat-sellers, and going to where the 
accused was standing with whom words weee 
exchanged with the result that the accused picked 
up a piece of firewood and struck the deceased 
on his head once, and the deceased fell and died 
on the way to the hospital without regaining 
consciousness : 

Held* that the accused, when he delivered 
the blow, should be deemed to have had only the 
intention of causing such bodily injury as was 
likely to cause death within the meaning of Part 
I of S* 304, and the sentence should be reduc- 
ed accordingly. A. f.R. 1933 Rang. 270 = 34 Cr.L.J. 
1182=146 Ind. Cas. 191. 

S. 304 — Attack in the heat of passion — 

Intention of accused. 

Where there was a quarrel between the accused 
and his father and the former suddenly getting 
enraged struck the latter in the heat of passion 
and caused three or four injuries: 

Held, that there was no adequate ground for 
attributing to the assailant the intention con- 
templated by S. 304, Part I, and the con- 
viction might be altered to one under S- 304, 
Part ir. A.I.R. 1933 Lah. 664 = 34 P.L.R. 330 = 
34 Cr.L.J. 1173=146 Ind. Cas. 172. 

S. 304. 

The fact that the injuries inflicted did in 
fact result in death, will not justify the court in 
reasoning backward from tlie result to an inten- 
tion to cause death. 34 C. W. N. 1127 = 32 
Cr. L. J. 187=128 Ind. Cas. 808 = 1931 Cr. C. 
293 = A.l.R. 1931 Cal. 261 (F.B.). 

— S. 304— Knowledge and intention absent. 

If a victim of an assault dies of peritonitis 
due to a rupture which could not be connected 
with the injuries received in the assault, there is 
no case of culpable homicide not amounting to 
murder. 7 O.W.N. 44y = A.I.R. 1930 Oudh 252. 

S. 304. 

Accused inflicting in ht of provocation two 
lathi blows causing fracture on head of deceas- 
ed — Third blow falling on chest — Conviction 
should be under S. 304, Part 2, and not under 
S. 304, Part. 1. 120 Ind. Cas. 182 = 31 Cr.Lj. 43 
«=n L.L.J. 52 = A.1.R. 1929 Lah. 180. 

S. 304-.Striking with stick weighing 62 and 

1-2 tolas and measuring 28 inches — Injury 
resulting in death — Intention to commit murder 
watS not presumed. 

Where the medical evidence showed that the 
fractures as the result of blow on the head were 
severe and the blow at hard one, but the weapon 
used in the assault was a stick weighing 62 and 
1-2 tolas only and measuring 28 inches m length, 
and the blow was struck suddenly on the spur of 
the nioment: 


Held, that the intention necessary for offence 
must be presumed under the first part of S. 304, 
l.P.C. As the blow had not been shown to be 
so severe as to justify a departure from the 
general rule, that when one blow only is delivered 
with a stick, the intention requisite for murder 
cannot be presumed, the assailant was not guilty 
of murder but was guilty of culpable homicide not 
amounting to murder. 109 Ind- Cas. 215 = 5 Rang* 
817 = 29 Cr.L.J. 487 = A.I.R. 1928 Rang. 64. 

S. 304. 

Where accused ordered two other persons 
one of whom was armed with a spear and the 
other w'as armed with lathi, to beat another 
person who died subsequently as the result of 
wounds from the spear and lathi: 

Held, that it is a reasonable inference that he 
intended all the results that followed and he 
was riehtly convicted under Ss* 304-109. 107 Ind. 
Cas. 305=6 Pat. 6?7 = 29 Cr. L. J. 239=9 
A. I Cr.R. 460 = A.r.R. 1928 Pat; 100. 

S. 304— Knowledge but not intention. 

Where the accused inflicted many blows on the 
body of the deceased, and also used kicks in order 
to drive away an evil spirit, and thereby caused 
the death, the a- cused is guilty under S. 304 (2). 
114 Ind. Cas. 438 = 30 P.L.R. 611 = 12 A. I. Cr.R. 
21 = 30 Cr.L.T. 299=A.l.R. 1928 Lah. 917. 

——S. 304— Hitting on the temple with lathi — 
Death caused — Act is offence under S. 304. 

Where the accused hit the deceased with a lathi 
on the temple: 

Held, (hough his intention might not be to 
cause death or grievous hurt yet he intended to 
cause such hurt as would in the ordinary 
course of nature cause death and that he was 
rightly convicted under S. 304. 88 Ind. Cas. 520 
= 2 O.W.N. 465 = 26 Gr-L-J. 1160 = A.LR. 1925 
Oudh 482. 

S. 304. 

Where the accused were not likely to know 
that the deceased or any one was within a 
chaupal to which they set fire in a riot; 

Held, a conviction under S. 304 was wrong. 
82 Ind. Cas. 54 = 5 L-R.A.Cr. 140 = 25 Cr.L.J. 
1190 = A.I.R. 1924 All. 781. 

S. 304 — Wound not on vital part — Death due 

to septic poisoning’-Accused is guilty under 
1st pat t of S. 304. 

Where it was difficult to hold that the accused 
intended to iiiflicl bodily injury sufficient in the 
ordinary course of nature to cause death the in- 
juries being not on vital parts and being appa- 
rently intended to maim tlie victim and the de- 
ceased dying owing to septic poisoning: 

Held, that the accused must be held to have 
intended to cause bodily injury which was likely 
to cause death, the degree of probability as to 
death ensuing, not being so high as to justify a 
Bnding of murder. 

Held, further that he was therefore guilty of 
an offence punishable under the Brst part of 
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S. 304. 77 Ind. Cas. 889 = 2 
Cr.LJ.489=A.I.R. 1924 Rang. 


Bur. L.J. 239=25 
212 . 


— S, 304— Death not natural consequence. 

The deceased fell down on account of two se» 
nous blows given by the accused and had to be 
taken away on a charpoy. After being removed to 
the hospital he left it when he was progressing 
well. A month^ and a iialf after the receipt of 
the injuries he died of pneumonia. Medical evi- 
dence did not show that tlie death was due to the 
injury, held, no offence under S. 304, was com* 
mined. 81 Ind. Cas. 181 = 5 L.R.A.Cr. 43 = 25 
Cr.L.J. 693 = A.I.R. 1924 All. 441. 


S. 304— Death being not natural consequ- 
cncc of rape, no offence under S. 304 is com- 
mitted if death occurs after rape. 

A boy of about 18 had sexual intercourse 
without her consent with a well developed girl 
probably under 12 years of age; there was no an> 
ciliary violence but her vagina was ruptured and 
as a result she died of shock: 

Held, that as death is not the natural consequ* 
cncc to be expected from a simple sexual offence, 
the accused was not guilty under S.304. 83 Ind. 
Cas. 651=3 Pal. 410=26 Cr.L.J. 91 = A.I.R. 1924 
Pat. 553. 


— — S. 304— Beating severely a very weak 
person causing her death— Conviction under 
S. 304 is quite proper. 


gave their next child to the crocodiles in the be* 
hef that the child would be ultimately saved. 
Ihe child was devoured: 

Held, that the accused were guilty under S- 304, 

414=33 CLJ. 179=25 
C.W.N.676=22 Cr.L.J.526=A.I.R. 1921 Cal. SOI. 


“• — S. 304— Conviction— .Legality, 

Where the cause of death of a person was 
(found to be) cither due to concussion of the 
brain due to head injuries or possibly opium 
poisoning and the accused were charged with 
causing violence to the deceased under S. 304, 
I.P.C., it is bad in law to convict the accused 
under S. 304, I.P.G. 17 Cr.L.J. 147=16 P.W.R. 
1916 Cr.=33 Ind. Cas. 627. 


7. Sentence, 

- — S. 304, Part II— Proper sentence— Hus- 
band killing wife on suspicion of unchastity. 

In a case of culpable homicide punishable under 
S.304, Part II, l.P. Code, a sentence of two 
year's rigorous imprisonment is grossly inade- 
quate and cannot possibly meet the requirements 
of a case in which a husband brutally kills bis 
wife on a mere suspicion that she had intimacy 
with someone or that she bad brought about his 
indisposition by means of some charms. Pak, L.R. 
(1950) Lah. 304 = A.l.R. 1950 Lah. 159=51 Cr.L.J. 
975. 


Khubi the accused had a young wife of 14 or 15. 
She was physically weak, mentally deheient and 
cxcitabh’, and certain to meet a premature death. 
Khubi must have known, even if he were a savage, 
that his wife demanded at his hands exceptional 
care and kindly treatment and could not stand 
brutality. For some cause which appears to have 
been due to her defective health, she irritated him 
into a savage beating which inflicted upon her 
frail body injuries which in the ordinary course 
of evcnll would not cause death to a healthy 
person, bu^ had caust‘I her death. Instead of go- 
ing to his friends or her friends or any body in 
authority to explain this accident, lie surrepti- 
tiously by night carried what he thought was her 
dead body and llirew it down a dry well 33 feet 
deep: 

Held, that it was unnecessary to consider 
whether as a matter of law the conviction should 
not be altered to one tinder S. 325 and that his 
conviction under S.304 was too merciful; he 
should have been convicted under S- 302- 81 Ind. 
Cas. 191 -4 L.R A. Cr. 131 «25 Cr.L.J. 703 = A.I.R. 
1923 All. 545. 

— —S.304 — Parents throwing child to croco- 
diles in the superstitious belief that it will be 
uliimately saved are guilty under S.304. last 
clause. 

The accused were husband and wife. They had 
had a certain number of children all of whom 
died in their infancy. They were thus led to be- 
Ifcve that there waS an evil influence brooding 
gver them and their rhddrcn amt tliey accordingly 
made a vow that in order to exercise this evil in- 
fluence they would offex tbeir next born to tbe 
crocodiles in a certaTa tank. Accordingly, they 


S. 304. 

Causing death under grave and sudden provo- 
cation — Sentence of three years R.J.is not ex- 
cessive. Pak. L.R. (1950) Lab. 180=A*LR* 1950 
Lab. 131=51 Cr.L J. 1132. 

S. 3o 4— Sentence— No intention to kill— Inten- 
tion ooly to facilitate theft. 

Where there is no intention to kill but what the 
accused did was only in their attempt to facilitate ^e 
thel't in which they were engaged, the endi ofju*lice 
would be sufficiently met by a sentence of a years under 
the second part of S. 304 of the Penal Code. aa8 Ind- 
ent. 280= 1946 A.L.W. 538=1946 A. Cr C. 152=4® 
Cr.L.J. 181 = 1946 A.W.R. (H. C.) 57a (2)= 1947 A Lj* 
274 = A.I.R. 1947 .a. 67. 

^ — S. 304 — Murder cnao falling onder Exception 
to S. 300, reudeed to culpable homicide- — Only 
knowledge imputed to accaeed under S. 299^' 
Maximum eenteuce. 

A case of murder which, owing to the application of 
one of ihc Exceptions to S. 300, reduced to culoablc 
homicide not amounting to murder it ptinisbable, *0 
far AS imprisonment is concerned, with a maximi^ 
term of ten yeam, if no intention is imputable to the 
accused under S. 299 but only the knowledge therein 
mentioned A.I.R. 1939 Rang. 225=40 Cr. L.J* 7*5®“ 
183 Ind. Cas. 145. 

— S. 304 —Provocation— Loss of self-control. 

It must be a contradiction in terms to concede * 
m.'in has been wholly depiivcd of all p^wer Ol teu- 
control for a reason which the law rccogoirci 
adequate and at the jamc time to »ay that he 
the most lev-ere ptinith'mrnt tha\ hit crime admits OI_.- 
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And it is a confusion of thought to pemut in such 
circumstances the nature or number of the blow* given 
to count in assessing what punishment should be given. 
Ex hypothesi where the man bad no control ol him- 
self, the number and nature of ibe injuries inflicted 
must necessarily lose tbeir significance and caimot be a 
ground for an excessive kcntence. A.I.R. I 94 * 
qio=4a Cr. L.J. 755 = A.L.J. 395 = * 94 » A.W.K. 
238=I.L.R. (194O All. 608= 195 Gas. 599- 

S. 304. 

Held, that the sentence of five years* rigorous 
imprisonment was unoeccSkarily severe when there was 
no antecedent enmity between the parties, and the 
quarrel arose very suddenly and the choice of weapon 
was fortuitous and was not one which indicated anv 
real intention to kill or to cause serious injury and the 
accused who was a young man saw his father grappl- 
ing with another man and to ihat_ extent there was 
some provocation to him to commit the act he did. 
These were extenuating ciicumstanccs and taking them 
all into consideration, the sentence of five years 
rigorous itnprisonnicDt should be reduced to two 3 nd a 
lialf years. A.I.R. 1938 Lah. 618=39 Cr. L.J. 927 = 
40 P.L.R. 935 = 177 Gas- 642. 

■ - S. 304 — Provocation. 

A Court must not pass the more severe sentence when 
circumstances of extenuation exist merely because the 
consequences of the crime have been more serious than 
in the ordinary case. The reasoning that although 
there was such provocation as to form a mitigating 
circumstance^ yet that could not be taken into account 
be;:ause more lives than one had been sacrificed was 
an erroneous view of looking at the way in which 
circumstances of extenuation could be taken into 
account. A.I.R. 1937 Rang. 466=39 Cr L.J. *37 = 
172 Ind. Cas. 395. 

— — S. 304 — Provocation. 

When a case under S. 304-I is sot a case of deli- 
berate assault* the accused having had some sort of 
provocation from the deceased, the sentence of trans- 
portation for lU'c is excessive and should be reduced 10 
seven years* rigorous impriionmcnt. A I.R. *934 Lah. 
345 = 35 Cr. L.J. 1163 to = 150 Ind. Cas. 656. 

S. 304. 

The language used by the deceased was highly 
provocative and the murder was iu no way preme- 
ditated by the accused: 

Held, that the accused committed an offence under 
S. 304 and the sentence of five years rigorous imprison- 
ment was sufficient. Csb) 38 Pun. L. K. 43. 

S. 304 — Provocation. 

Where the accused, seeing the deceased having 
sexual intercourse with the accused’s wife, killed him 
and was convicted under S. 304-I for trankportation’ or 
life: 

Held, that the accused acted under grave and sudden 
provocation and the offence could not be put on the 
same terms as an actual murder and hence the sentence 
of transportation for life should be reduced. A-I.R. 
1933 Lah. 165 = 34 Cr. L j. *i6i t2) = 34 P.L.R. 899= 
145 (nd, Cas. 1009. 

— — S. 304. 

Where, io a case under S. 30^, Part IL it appears 
that the deceased used abusive ana provocative language 


and the accused gave only a single blow, which proved 
fatal, a sentence of 3 years* rigorous imprisonment is 
sufficient. A.I.R. 1931 Lah. 523=32 P.L.R. 696=133 
Ind. Cas. 874 (2). 

S. 304 — Deceased sister caught in the act of 
sexual intercourse with a stranger — Acensed 
giving her blows and causing death — Sentence. 

The accused actually caught his sister in the act 
sexual intercourse with a stranger. _ Getting enraged, 
he gave a number of blows 10 bis sister which caused 
her death: 

Held, that comidcring all the ciicumstances, a re- 
duction of sentence from five years’ rigorous imprison- 
ment to three years was justifiable. A.I.R. *934 Lab. 
428 = 35 Cr. L. J. 1445 (!)=i5i Ind, Cas. 898. 

S. 304 — Immorality of wife. 

Where an offence under S. 304 (1) was committed in 
the heat t>f passim ai.d on the spur of the moment 
after the accused’s patience bad been strained to the 
utmost by the immoral cuziduct of the deceased, his 
wife: 

Held, that the sentence of ten years’ rigorous im- 
prisonment might, in the circumstances, be reduced to 
one of rigoious imprisonment for five years. A.iR. 
IQ33 Lah. 126 = 34 Cr.L.J. 1159 (i) = 34 P.L.R. 889= 
145 Ind. Cas. 926. 

S. 304. 

Deceased seen in night in accused’s field — Accused 
believing him to be stealing paddy — Lathi blows on 
vital part of body : 

Held, that the c nviction of the accused under S. 304 
was correct and in the circumstances, the sentence 
of seven years’ rigorous imprisonment awarded by the 
Sessions Judge was excessive and one year’s rigorous 
imprisonment would meet the requirements of the case. 
A.I.R. *935 Oudh 442=«935 O.W N. 934 = 3 ® Cr. L- J. 
1209=157 Ind. Cas. 641. 

— — S. 304 — Uso of provocative and abusive 
language by deceased— Death caused by Binglc 
blo%v— Sentence. 

Where, in a murder case, it appeared that the 
deceased used abusive and provocative language and 
the accused gave only a single blow, which, however, 
proved fajal: 

Held, that the conviction under S. 304, Part II wa:; 
vaU<l but that under the special ciicumstances, a sen- 
tence of three years’ rigorous imprisonment was 
sufficient. A.I.R. 1931 Lah. S‘^3 = 32 P.L.R. 387 = 32 
Cr L j. 1082 = 133 Gas, 874 (1). 

S. 304. 

Accused seeing dcceaicd in the act of illicit inter- 
course with his wife — Grave and sudden provocation 
— Light punishment awarded. 1931 M.W.N. 553. 

S 304 — Exceeding right of private defence. 

In case of a conviction under S. 304, in awarding 
sentence, consideration may legitimately be given to 
the fact that the accused were really in the right at 
first and were performing a legitimate duty in taking 
the cattle of the deceased to the pound which had 
strayed into their Und, although in doing so they ex- 
ceeded the right of private defence of person and pro- 
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pcTty. A.I.R. 1937 Oudh 54=37 Gr. L.J. 031 = 1936 
O.W.N. 766=164 rnd. Cm.isiV 


S. 304— Exceeding right of private defence— 

Lenient sentence. 

Where the deceased who was a notorious bulJy along 
with another perron attacked the accu.«cd with their 
first and after a scuffle which lasted for ten or fifteen 
rninutet in which the accused received some slight 
injuries, the accused drew a knife an«J stabbed the 
deceased: 

Held, that the fact that the deceased was a notorious 
bully and the accused received some slight injuries 
would not form any justification for drawing a knife 
and striking the deceased with it and mat he had 
exceeded the right of private defence, but that in the 
circumstances of the case, the sentence might be re- 
duced from ote five years* rigorous imprisonment to 
one of three year** rigorou* imprisonment. A.l.R. 
1933 Lah. 227 = 34 Gr. L.J. 1170=146101! Gas. 34. 


“ — S. 304 — Accused having right of self-defence. 

A sentence of transportattoD for life for an offence 
under S. 3 ^ 4 , Part I, Fcual Code is too severe in a case 
where the accused had a right of self-defence and is 
punished only lor having exceeded it, e.spccially in a 
case where the weapon used by ilir accused is one 
which he already had in band. A.l.R. 1932 Lah. 344 
= 33 P,L,R. 282=3^ Gr. L.J. 587 = 138 Ind. Cat. 418. 


S, 304. 

Wocn.iu carried away by her husband — Her father 
and brother going out with lathis 10 f«:tch her by over- 
coming opposition— tight invited Ly dbusing liusband'i 
brother resuitiog in his death: 

Held, tlsat as regards the sentence, there was this 
much to be said in rnitigattoxi that the woman did not 
want to return to her bukband, and was taken back 
by force. It wa* true, the force used did not appear to 
have been tn*»re than was nccciiary (o get her home 
and the luisb.ind was legally justified in employing it! 
But men could be f »rgjven for rebelling against a law 
of this kind which rerluccs a woman to the position of 
a chattel, and circumscribes her right to the command 
of her own body. It did not qa^an ih.ai they could be 
excused altogether, lor the law must be obeyed above 
all else, but this circumstance could be taken into con- 
sideration. There was also the fact that the accused 
were attacked first, and attacked with considerable 
vehcm'*me. A sentence of ^cv«■n yeais’ rigorous im- 
pri'onmen' in th** ca^c of each accused would mcrl the 
ends of justice here. (1937) 168 Ind. Gas. 748 = 38 
Gr. L.J 628. 


O. .C o.ow was given, roignt ne reduced 

from one of eight years* to one of two years’ imprifon- 
ment. A.l.R. ,933 L^. 1052=35 Cr.LJ. 461 = 35 

P. L R. 195 = 147 Ind. Gas 681. ” 




Where it appeared that the accused struck only one 
blow on the head of the deceased and that abusive 
language was exchanged just before the blow was struck 
anl that the blow was given in a sudden quarrel with- 
out any deliberate intention and without the accused 
hav^ng taken undue advantage or having acted in a 
cruel or unusual manner, and as soon as the deceased 
loll down, the accused refrained from inflicting any 
further injury upon him: * ' 


Held, that in the circumstances, a sentence of five 
years rigorous imprisonment was excessive and might 
be reduced to one of two years’ rigorous imprisonment. 
A.l.R. 1933 ^h. 851=35 Cr.L.J. 174 (2)=34 P.L.R. 
993=^46 Ind. Gas. 693. 


S. 304. 

Where as a result of the exchange of abuse between 
the woman-folk, the accuicd hit the deceased woman 
with a Slick while he was in such a fit of temper that he 
could not conirol himself and there was only one blow 
struck, ami whore there was not the slightest suggestion 
any where that any previous ill-feeling existed bet>k'een 
the accused and the deceased woman and the quarrel, 
rertainly w.is not premeditated and the unfortunate 
incident happened in the heat of passion; 

Held: that without in any way minimizing the 
seriousness of the offence and having regard to all the 
circumstances of the case, a sentence of three years’ 
rigorous imprisoiunr nt would meet the ends of justice. 
10b Ind. Gas. 449*=29 Gr. L.J. 33 = 9 A.I.Cr. R. 313. 
(L.ah.) 

S 304 — Several accused. 

Blows on head causing death— “No unccr.ainly as to 
responsibility for offence — Sentence of fi\'e year* rigorous 
imprisonment held proper. 32 Bom. L. R. ii43 = A.I.R. 
J930 Bom, 483. 


S. 304. 

Wliere the deceased wai the aggressor and had gone 
to the land of ihc accused to molest him: 

Held, that a seniencc of five years’ rigorous iinpriton- 
ment would be sutficient. 99 Ind. Cas. 56=7 A.f. Cr. 
R. 224 = 28 Cr.L.J. 24=A.LR 1927 Lah. 733. 


S. 304 — Aggravating circucnstauces. 

Held, that il »<• ' oi.ccrted raid on ihe innocent and 
defcnc* lc»6 villagers, iuclu<iuig the abominable conduct 
lovv.Tfds women \\.i5 the more heinous and reprehensible 
by reason the la< t that it was perpetrated by British 
soldiers whose duly it is to protect tlic lives, persons 
and properly of the inhabitants of India and that tliat 
duly liny had shamefully licira>ed aud brought 
indelible diigrai e on their uniforni and there was no 
scope for mitigating the penalty. A.l.R. 1936 Nag. 103 
= 37 Cr. L.J. 607 = 31 N.LR. 215 Sup.»si62 Ind. 
Cas. 430. 

S. 304. 

VSHicrc the offeme was committed in the course of a 
iudden quarrel and in the heat of the moment only 


— — S. 304 — Two parties fighting — AppaUant# 
receiving injuries — Prosecution not telling th« 
whole siory— Too severe sentence not justified. 

When it was found that two opposite parties were 
fighting out their differcncirs and there were no ind^ 
pendent witn'-sses, and one party vrai held by the lower 
Court to be exercising the right of sclf.defencc; 

Held, that it should be taken into consideration 
that the accused who formed the other party have them- 
selves received more of less serious injuries, that one 
of their party h.is l*ecn killed, that the complete story 
h.is not been told by the prosecution and that, there- 
lore, there is a possibility (which ncvcrihclesi amount 
to nothing more) dial they may have been aclipg 
self-defence, and therefore too irwere sentence i» 
justified. A.l.R. 1923 Lah. 313. 
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S. 304 — Blow stxDck without premeditation — 

Sentence of 7 years la eaceaaive. 

In a scufTle deceased received one injury on the chin 
and tvyo on the head, one of which resulted in an 
extensive fracurc of the skull. All that can be said to 
be proved was that G inflicted one of the injuries 
on deceased's head and that M inflicted the one on 
the jaw. 

Held: G had been rightly convicted of an offence 
under Section 304 but as ne is not shown to have struck 
more than one blow and as it was struck without 
any premeditation on a sudden quarrel, the 
sentence of seven years’ imprisonment which has been 
passed on him is excessive. 5 L- L. J.4i4=A.I.R. 1923 
Lah. 170. 


8. MiscellaneoaB. 

S. 304, 34 — Charge to jury. 

In a clear case of murder, to direct the jury that 
they might alternatively return a verdict of guilty 
under S. 304 (ij read with S. 24, is to give jury an 
opportunity to bring in a loophole verdict. (1937) 4* 
G W.N. 570 = 1. L R. (« 937 ) 2 Cal. 250. 

S. 304 — Wrong direction to Jury — Re-trial, 

Where the Judge gave the following explanMion of 
S. 304 to the Jury: “The first part relates to death 
which is caused without any intention of causing death 
or causing such bodily injury as is likely to cause 
death. The 2nd part relates to death which U caused 
without any intention to cause death or to cause such 
bodily injury as is likely to cause death, but with the 
knowledge that such injury may lead to death*': 

Held, that that the explanation was wrong and the 
mistake was so palpable that it was a good ground for 
ordering re-trial. A.I.R. 1931 Cal. 345=35 C.W.N. 456 
= 32 Cr. L.J. 598=58 Cai. it38=>i3o Ind. Cas. 884. 


— — S. 304 — Definite charge of hiring— No con- 
viction is tenable for constructive culp<tble 
homicide where Jury held that the hired man 
w^a not guilty. 

Wbcie a person is charged with an offi-nce under 
S. 304 read with S. 150 oi »hc Penal Code and ihe 
chaigr again..i him is a definite one of ^'aving engaged 
or cinploycd a particular person to commit culpable 
homicide not arnoaiiimg to murder, and the Jury 
holds that the latter did not commit the culpable 
homicide, the person charged with having engaged or 
employed him cannot be convicted of constructive 
homicide under the provisions of S. 150 of the Penal 
Code. 85 Ind. Cas 818=26 Cr.L. J. 594=A.I.R. 
1925 Cal. 903. 


S. 304- Charge under S. 304 read with S. X49 

— Conviction under S. 304 read with S. 34 — Legality 
of conviction. 

Whcie certain persons were charged under S. 304 
reatl with S. 149 but were convicted under S. 304 
read with S. 34: 

Held, that the conviction was not illegal and was 
not liable to hr set aside as no prejudice bad been 
caused to the accused. A.I.R. 1934 Mad- 56‘)=t934 
M.W.N. 241=67 M.L- J. 353""4o L.W. 476=36 
Or.L.J. 113 = 192 Ind. Cas, 554. 

12—F. Y. D.— 19. 


S. 304 . 

A conviction cannot be made under Ss, 325 and 
304, Part II in the alternative. ]f the evidence shows 
that an offence under S. 304, Part II has been com- 
mitted, it is unnecessary to mention S. 325; if the 
evidence does not show an offence &ndcr S. 304, 
Part II, tbit section should not be mentioned. A.I.R. 
1933 L^. 865=34 Cr.L.J. 1210=146 Ind. Gas. 

221 ({). 

S. 304. 

Where all the accused had been convicted under 
Ss. 301-149 and Ss. 325*149 not for any injury caus-d 
by ihem individually but on account of the injur.es 
caused by lome members of the unlawful assembly 
of which they aUo were members ; 

Held, that a conviction under Ss. 325-149 was not 
illegal in the face of the conviction under os. 304-149 
as the major offence included the minor. 91 Ind. 
Ca«. 804 = 7 LL-J. 368=26 P L.R. 648=27 Cr.L.J, 
I32=A.I,R. 1925 Lab. 539, 


S. 3 o 4 . 

It is the ultimate consequences of the act committed 
by the accused which will have to be taken into consi- 
deration in convicting him. 99 Ind. Cas. 38=44 
C.L. J. 208=28 Cr.L. J. 6 = A.I.R. 1927 Cal. 73. 


S. 304 -A. 


Synopsis. 

1. Applicability and scope. 

2. Rash or negligent Act 
3 Sentence 

X. Applicability end scope. 

S 304-A, 

See also: Tort-=-NegUgence, 

Rash driving of railway engine — Offence. 

A person who drives a railway engine rashly, relying 
upon his brakes, does an act which might bring him 
within the provikions of S. 304-A. A. I. R. 1945 
All. 16=1 . l.R. (1944) ah, 674=1944 A.L.J. 441 = 
1944 A WR. 246=46 Cr.L.J. 260=217 Ind. Cas. 

237- 


“~~S. 304-A — Applicability. 

Where the accused liad kept a bottle of ‘Atlas tree- 
killer* in hip farm-shed and two of his farm-servants 
drank the stuff thinking it to be arrack and died in 
consequence; 

Held, that his prosecution under S. 304-A was not 
warranted. A.I.R. 1941 Mad. 766= 1941 M.W.N. 684= 
43 Cr.L J. 126=197 Ind. Cas. 16. 


S. 304-A— Applicability. 

The mere fa-t that just before the accident ih/- 
accused askrd his driver to blow the horn and overtiL 
the car which was going ahead does not warrant a 
charge under S. 304-A read with S. I14. A. I R iqm 

Mad. M.Vn 

Cr.L.J. 850* 183 Ind. Cas. 740 fi) ^ ^ 
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S. 304*A< — Injuries inflicted intentionally. 

S. d'-als wiih the causing of death by a rath 

or negligent at t and not wiili a case where injuries are 
inllicie \ rienh-r rastily nor ncglig'*ialy» but intentionally 
and designedly. 14 lioni. L. R. yt)7=:»3 C. !-». J. 7«V» = 
I 7 Ind. Gas. 542. 

— S. 3 o 4- A— Applicability. 

b. 304..\ of ihc Code applies to acts not criniioal in 
ihc/nsrlvts but punishable by reason of death being 
cauicd. aG I’.W.R. lyi j Cr.= la Cr. L. J. 4lij= 12 lad. 
C.1S. 93. 

””■“ 5 . 304-A — Applicability — Causing deatb by 
ncgligcace— Intention to hurt — Grievous hurt — 
Death: — 

b. 3(J4-.V u not applicable «o a case where the accused 
intended to and did cause l.urt which led to de.,th. It 
is applicable only where a ia»h or negligent act, from 
"iiicli no ifMiirv would ordinarily result, leads to death 
bv rrasoii cifyoiiie supcrN’cniog cause. (1901) 3 Uoin.L.R, 

sy-i- 

2 . Rash or negligent Act. 

(a) Accidental death. 

^b) Contributory negligence. 

(c) Error of judgment. 

(d) Motor car collisions & accidents. 

(c) Rashness and negligence. 

<f ) Miscellaneous* 

9 (a). Rash or neghgent Act — Accidental 

Death. 

S* 304 *A. 

i.)tath ol one <,( (be coinbaiarits in a frlcxidly wresil- 
ing bojt as ibc rcioh ol an accidental injury. Tin- oihcr, 
il guilt) under 5 . 304-.\. See Penal Codr (XLV of 
bs. ciu, a? and 3 (j 4-.\. 1949 A.W.U. 47b = A.l.l<. njjo 
A. CJ3. 

. 304 A. 

Accufcd, wliilc usuw apears against his assailants, 
accntcnia.Iy sinking deteas dwh* had inicivencil to 
erpaiat- i gh mg p.-is'/ns — Accuse.] guilty under 6 326 
and nut unucr . 7 . 3c<4-A. A.l.R 1941 All. ahS=42 

Gr.Lj. 02 « -* 19 jt- 1 A.L J. 326=* J.L.R. {lOdijAlhait 

«= >9 I Iml C l*. 794. 

• S. 304 -A — Accident — Hunting pa-ty — Shoot- 

ing one ol the Parly instea'i ot the game acci- 
dentally wac held to be due to accident. 

n With sonic cump.inions went into a jungle to 
shoot pig- H< look up Ins position and w.iited, 
while li;s compaiiio'‘S proceeded to heal a pig 
towirds hitp. Ill tluecoufse a boar was driven 
in Ins li ic.tio'i :t d 13 tired at him. B, however 
miSiC i tlic boat a'.d hit A causing him injuries 
which icsuUeJ III Ins death. 

Held: tiiat the act of B in firing was neitlu r 
nc*: 1 K- td I or 1 5>^h \v ll«in llu m* -nnng ol S. 3'‘r1- A* 
1 r.i . 0 I 1 I P I.F isrrA.LR 1927 

lui; 


2 (b). Rash or negligent act*»Con4ributor7 

negligence. 

— S. 304'A — Considerations for conviction 
under — Contributory negligence on the part of 
the deceased — If relevant. 

The main thing for coDsideration in a criminal 
case, under S* 304-A of the Penal Code, is whether 
the accused in the case has caused the death of any 
person by doing any rash and negligent act not 
amounting to culpable homicide. Once that is 
proved, the little contributory negligence on the 
part of the victim is irrelevant except for the 
purpose of sentence. Contributory negligence^ ia 
the strict sense of the term, has no place in 
Criminal Law. 1950 M.W.N. 39=A.I.R. 1950 Mad. 
308 (l)=5l Cr.LJ. 733= (1949) 2 M.L.J. 819. 

S. 304-A— -Contributory negligence^Plea of. 

Motor truck with defective brakes run at high 
speed — Another truck standing in middle of road— 
Workman trying to get in latter truck knocked 
down by former — Driver, held negligcnt—PJca of 
contributory negligence on victim's part held did 
not avail driver. A.l.R. 1944 Nag. 285=1944 
N.L.J.451 = I.L.R. (1944) Nag. 732. 

— — S. 304-A— Contributory negligence. 

Obiter —Contributory negligence on the part of 
the person killed is no defence of itself to a charge 
under S. 304 A I P.C- A.l.R. 1938 Sind 100=39 
Cr.LJ. 566=32 S.L R. 663=175 Ind. Cas. 116. 

— — S 304-A— Contributory negligence. 

Where the facts show that it was possible for the 
driver of a car to. have averted the collision in 
spite of the (real or assumed) negligence of the 
pedestrian by leaving a sufTicicnt margin for the 
man to pass; nevertheJess as the collision occurred 
tiie inf erence is irresistible that it was directly due 
to the reckless and negligent conduct of the driver 
of the vehicle. In these circumstances, a driver of 
a motor vehicle is culpable even if there is proof of 
ucgligtnce on the pait of the pedestrian 

A driver of a motor vehicle who iS himself 
nc'gl 'gent cannot plead in his defence the neglig- 
ence of a pedestrian whom he knocked unconscious 
and killed. A.l.R. 1935 Nag. 200=36 Cr.L J. 1368 
= 31 N.L-R 26 Sup.= 158 Ind. Cas. 330 . 

— — S. 304 A — Determination of liability. 

Thcaccus' d's liability is determined by whatU 
the proximate cause. If the proximate cause is 
negligence of the accused, the presence of anoytcr 
and coninbutory cause 18 l ot a defencQ. “f **0 
Cas. 433=18 S.L R. 199=27 Cr.LJ. 257=A.I.K* 
1925 Sind 233. 

S. 304.A— Death by negligence — Contri- 
butory negHgence Remote cause. 

See Tort; 8 C.W.N. 645 = 32 Cal. 73- 

2 (c). Rash or negligent act— Error of 

judgment. 

S. 304-A. 

Lorry loaded W'th wooden sleepers being 
lliiougli gateway not Very fast — One projccimf 
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sleeper striking some pillar — Pillar falling and 
killing person standing behind it— Lorry driven by 
same driver safely through same gateway previ- 
ously] 

Held, it could not be said that death was not 
caused directly by act of driver. But under the 
circumstances of the case, the driver was guilty of 
error of judgment and could not be convicted 
under S. 304-A. A.I.R. 1938 Sind 100 = 32 S.L*R, 
663=39 Cr.LJ. 566=175 Ind. Cas. 116. 

— S. 304-A — Error of judgment. 

The accused who is arraigned with negligence 
cannot claim the heneht of an error of judgment 
when he exercised none. 92 Ind. Cas- 433 = 18 
S.L.R. 199=27 Cr.L.J. 257=A.LR. 192SSind 233. 


2 (d). Rash or negligent act — Motor-car 
collisions & accidents. 

—S. 304-A— Rash and negligent driving of 
lorry resulting in death of a young girl— 

Benefit of doubt. 

In the case of motor accidents it becomes very 
difficult for the Court to ascertain the circum- 
stances of the incident. Where it is found that the 
speed of the vehicle was moderate and that it 
stopped within a few paces of the place of 
accident, it is quite poss'ble that the deceased ran 
from one side to the other and the vehicle ran 
over the deceased and in such circumstances the 
accused is entitled to the berefit of doubt. A.I.R. 
1950 Ajmer 45 = 51 Cr.LJ. 1289. 

■ "S. 304-A — Doty of motor car driver pointed 

Oot. 

When there i» heavy vehicular traffic on the road 
and the road ii invisible in a cloud of dust, it is the 
duty of all motorists under these condiitons to stop the 
car. To continue driving must obviously be dangerous 
when it is impoiiible to see anything at all in the 
neighbourhood, particularly when the driver continues 
driving (he car and manages to get on the wrong side 
of the road blocking the right of way of a car in the 
act of proceeding in the opposite direction and the act 
of driving amounts to undoubtedly a rash and negligent 
act. A. I R. 1941 Lah. 1 J3 = I.L.R. (1940) Lah. 646=42 
Cr.L. J. 465=. 193 Ind. Cas. 766. 

Sa. 304-A, 304, 30a. 

Accused driving lorry carrying five patsengers more 
than he was permitted — Accuiecf driving on in spite of 
signal from Police to stop — Polic# chasing accused’s 
lorry for about five miles— Accused driving at speed 
between 50 and miles— Small child attempting to 
cross road knocked down and killed — Accused not 
slopping but still driving on — Offence fell under 
S. 304.A. A.I.R. (1941) Lah. 459=43 Cr.L.J. 229=0 
I.L.R. (1943) Lah. 50=197 Ind. Cas. 650, 

S. 304- A. — Boy striking against back wheel of 

lorry — Lorry stopped within short distance — Boy 
foand crashed. 

A boy of 6 years stuck against the back wheel of a 
lorry which was loaded with fruit and which was being 
driven by the petitioner. The boy was caught in the 
wheel and was dragged along. The petitioner stopped 
the lorry at a distance of 2 1 feet. The boy was found 

crushed wd died on the spot: 


Held, that no rash or ncsligent act could be ascribed 
to the petitioner. It was not the case of the lorry strik- 
ing against the boy, but was the case of the boy strik- 
ing against the lorry. A.I.R. 1939 Pesh. 33 = 40 Cr.L j. 
854=184 Ind. Cas. 157. 

— — S. 304- A — Rash and negligent driving — Motor 
cases. 

Driving motor cars has become an essential part of 
human activities, and it is impossible to avoid a certain 
number of accidents. It is no part of the duty of 
Courts to punish with savage i^ntences every motorist 
who has the misfortune to have an accident, which 
results in a loss of life, even though the accident be due 
to an error of judgment cn the part ol the driver. 
The circumstances of each case mun be considerecl in 
imposing sentence. A.I.R. 1937 Bom. 96=38 Bom. L.R. 
1 1 1 1 = 38 Cr.L.J. 660= 168 Ind. Cas. 870. 

Ss. 304- A, 279, 338 — Bash or negligent act — 

Meaning of. 

The rash or negligent act referred to in S. 304-A 
means the act which is the immediate caune of death 
and not any act or omission'which can at best be said 
to be a remote cause of death. The words “not 
amounting to culpable homicide” clearly show that 
what was intended was an act which had directly 
caused the death of any person. Sections 279 and 338 
are correlative with S. 304-A, which section, while as 
general as S. 338, is restricted to cases where death 
has been caused : 

Held, that where the absence of the horn or the 
inefficiency of the brakes was not in any way res- 
ponsible for the cfeath of the pedestrian, the fact 
that the accused’s lorry had no horn or had ineffi- 
cient brakes could not, in the circunutaners ol the 
case, be taken into consideration under S. 304-A, 
I. P. C., though they can be made the subject of a 
prosecution under the Motor Vehicles Act. A.I.R. 
1936 Oudh 400=12 Luck. 336=1936 O.VV.N. 720= 
37 Cr.L. J. 975= ‘64 Ind. Cas. 333. 


S. 304-A — Ra'jh and Dcgligcnt driving — 

Criterion. 

Mere velocity of the vehicle is rot the only crite- 
rion of rash and negligent Hrivirg. It may eonsi.st 
in taking, while drivijig, risks which, by die exercise 
cf a little diligence, could have been avoid<^d. 

Driving a car recklessly until it came so close to the 
pedestrian that it became impossible to save the 
collision, cannot but be charat tciised as rash aiul 
negligent driving. It is true that ordinarily the 
pedestrians who use the road arc not exempt from the 
duty to take care of themsidves, but negligence, if 
any, on the part of a pedestrian cannot excuse 
negligence on the part of a driver of such a fast and 
dangerous veliicle as a motor bus. As between a 
pedestriin and a driver of a motor vehicle, the 
responsibility of the latter is greater. He has a duly 
to keep better outlook than a pedestrian. The duty 
to use care increases in proportion to the danger 
involved in dealing with the instruments which, 
for a man’s own purp>ose he brings into relations of 
proximity to his neighbours. There is the stiougest 
presumption (of negligence) botli in fact and in Irtw 
against a driver who runs down a person in day- 
light. A.I.R. 1935 Nag. 200 = 36 Cr.L.J. i3G8 = 3t 
N.L.R* 26 Sup. = 158 Ind. Cas. 330. 
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— S. 304*A — Dnty of d| 4 ver« of motor cars. 

A person driving a motor car is under a duty to 
control the car; he is prlma fade guilty of negligence 
if the car leavei the road. It ii for the person driving 
the Car to explain the cirenmstaners under whi< h the 
car came to leave the road. A.I.R, 1934 Mad 209 
(2io)=iQ34 M W N. 102 = 39 L.W. 344=66 M.L.J. 
3*®=35 Cr L. J. 691 = 148 Ind. Cas. 573. 

S. 304-A. 

To impose criminal liability under S. 304-A, it is 
nccesiary that the death should have been the direct 
result of a rash and negligent act of the accused, and 
that act must be the proximate and efficient cause 
without the intervention of another's negligence. It 
must be the cans« cansans; it is not enough that it 
may have the caasa sine qna non. 

Vyherc, as the result of a collision of certain m'^for 
vehicles, the occupant in one of them was thrown 
away and killed : 

Held, that in order to impose a criminal liability on 
the driver, it must be found as a fact that the Collision 
was entirely or at least mainly due to the act ol the 
driver and io the absence of such a finding his con- 
viction could not be upheld. A.I.R. 1933 All. 232 

(233)=i933 A.L. J. 205 = 34 Cr.L. J. 1013 = 55 All. 
263=145 Ind. Cas. 612. 

Ss 304-A, 338, 279. 

Rash and negligent driving of mornr car resulting in 
collision with a lorry and causing injuries to two persons 
one of whom dic<i laicr — No definite evidence of rash and 
negligent driving — Accused cannot be convicted under 
St 279, 334 and 304-,A. A.I.R. 1933 Oudh 391 = 10 
O.W.N, 8.i3 = 34 Cr.L J. 1154=146 lud. Cat. 28. 

— — S. 304-A — Negligence, what Is — Accused driv- 
ing too fast — Killing passenger In attempt to 
evade buUnck carts. 

Ihc accnseil was driving a motor lorry very fast. 
Two bullock-cartt came towar«l6 the lorry and on hear- 
ing the bora, instead of both going to the left one 
can weal to the left an<l one to the right. The accuicd 
inadc a ssvervi- hoping to get through on the right 
ij'le. Mis lorry struck against a tree and a passenger 
wai killed. I'hc accused was convicted un<lcr S. aoa-A 
for rash and negligent driving: 

Held, that \%hilc there was negligence on the part of 
f.nc .if the Ijullork.cart drivers, the accused, if he bad 
hsd his lorry under pr.jper control, should have been 
able t.j avoid the conie<|ucncc6 of that negligence. His 
iirgligr,,. e, therefore, ujis tlic negligence that luhitaii- 
tially caute.l tljc acii.lrnl anti he was, thcreft>re rightly 
. onvit icd. A.I.R. ir.jt All. 708^=1931 A. L. J. 770=32 
(Ir.I. J, iofn_ij3 Iiiti. Cas. hot . 

S. 304-A. 

Ifi < a»e ol tle.iili hy motor collision, a charge for 
murder or r.idfiabic homicide not amounting 10 riiurder 
is not sunain.ible. I he death is causcti by a rash .ind 
nrgligrm act urulcr 5 . 3o.i-.\, (’31) tgjj M.W.N. 55G. 

— — S. 3o4-A--Motor accident* 

M it'jr Driver must V)c c.iutious while p^tssing 
• t.iiion.iry tram car and should slacken tliejr spectJ— 
l>i iviiii* car on wrong itde — Horn not blown — Driver 
O' . clrr.uifig .speed before actually clearing up a 


stationary tram car and in so doing fracturing the bead 
of a boy alighting from the rear of the tram car— Mere 
driving on wrong side was held itself not a rash act 
within S. 304-A but the accused was held guilty, ill 
Ind. Cas. 657=30 Bom. L. R. 655=29 Cr.Lj. 8 q7*=ii 
A I.Cr.R 87 = A.I.R. 1928 Bom. 208. 


S- 304-A— Driving motor at night along a road 

under repair —Persons sleeping on 'the road killed 
—Motor ranning at alow speed — Offence under 
3^4'A is not committed. 

Criminal ra.shnecs is hazarding a dangerous or wan- 
ton act with the knowledge that it is so and that it may 
cause iniury, but without intention to cause injury or 
knowledge that it will be probably caused. The crimi- 
nality lies in running the risk of doing such on act with 
recklessness or indifference as to the consequence. 
Crirninal negligence is the gross and culpable neglect 
or failure to exercise that reasonable and proper care 
and precaution to guard against injury either to the 
public genearally or to an indiviciunl in particular, 
which, having regard to all the circumstances out of 
which the charge has arisen, it was the imperative 
duty of the accused person to have adopted: 3 AH. 776- 
and 7 M.H.C. 119 Foil. 

There is nothing rash Or negligent per ro in driving 
along a road under repair or partly under repair 
any more than on a road not under repair except 
perhaps to the person driving Any one driving on a 
road under repair would be called on to exercise the 
same caution as he would on a road in its normal con- 
dition, that is to say, to look out to sec what persons 
OP vehicles were on the road making the ordinary use 
of elic road: but it cannot possibly be held that a 
driver should anticipate ih.'it he will find persons sleep- 
ing on a road even at night, (hough a road is under 
repair, and that he must look out for persons making 
such an abnormal use of (he road, and if he does not 
do to he it gujlty of negligence or rashness. 

There is nothing to prevent a man talking and at the 
san)C time taking the ordinary precautions agamst 
accident and, therefore, engaging in conversation 
whilst driving is not necessarily a rash or negligent 
act. 91 Ind Cas, 889 = 53 Cal. 333 = 30 C. \V. N. 66=27 
Cr. L.J. I53 = A.I.R. 1926 Cal. 300. 


2 (e). Raeh or negligent act — Raabnesaand 

negligence. 

— — S 304-A — When applies — Rash and negligent 
act— Meaning. 

S. 304 -A of the Penal Code obviously docs not 
apply to a case where there is an intention lo 
cause death or knowledge that the act done wiH *0 
all probability cause death. It only applies to cases 
in whicli without any such intention or knowledge 
death is caused by what »s described as a ras 
or negligent act. A negligent act is an act done 
Without doing something which a reasonable man 
guided upon those considerations which ord nariiy 
regulate the con-luct of human affairs, would do 
or ao act which a p’^udent or reasonable man^vouid 
not do in the circumstances attending it. 
act is a negligent act done precipitately. 
gcncc is the Rcnus, of which rashness IS I 
species, 1950 A. L.J. 96 = A.I.R. 1950 A. 300-^1 
Cr.L J. 865 = 1950 A.W.R. 23 . 
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S. 304>A — Misdemeanour— Rash and negli- 
gent act — Degree of negligence to be charged— 
Manslaughter— Difference. 

The negligence charged in the case of a rash 
and negligent act, is not necessarily as grave, 
either in its nature or in its consequences as in 
the offencr of manslaughter. The degree • of 
negligence differs in cases of felony of 
manslaughter and in cases of misdemeanour (ra«h 
and negligent act). Though the negligence in the 
case of the latter must be of a higher degree 
than the negligence which gives rise to a 
claim for compensation in a Civil Court, it is 
not of so high a degree as that which is neces- 
sary to constitute the offence of manslaughter. 
61 L.W. 260 = 1948 M.W.N. 300 = 49 Cr.L.J. 665 = 
A.l.R. 1948 P.C. 183. 

S. 304-A. 

Applicability— Degree of negligence necessary to 
justify conviction. 46 Cr.L.J. 759=220 Ind. Cas, 
452=A.I.R. 1944 Sind 124. 

— — S. 304-A— Burden of proof— Res ipsa loquitur 

Where the facts established were that the mo^or 
vehicle had knocked down the deceased who was 
driving his bullock cart, and the motor vehicle was 
being driven by a novice who was learning to 
drive and who had only 12 hours* driving expe- 
rience, and that the instiuctor was sitting nearby 
the driver could not be charged with negligence. 
The responsibility would naturally fall on the 
shoulders of the instructor whi se duty it was to 
be vigilant so as to guard against any untoward 
movement on the part of the learner. It is 
incumbent on the instructor to explain the circum- 
stances in which the car swerved from the road 
and what he did to rectify the mistake committed 
by the novice diivcr. 

The principle of res ipsa loquitur does not con- 
flict with the principle of criminal jurisprudence 
that the burden of proving an offence lies on the 
prosecution. Res ipsa loquitur means that the 
circumstances are themselves eloquent of the 
negligence of somebody who brouRht about the 
state of things complained of. The res speaks 
because the facts remain unexplained and there- 
fore, natural and reasonable, not conjectural, 
inference from the facts shows take what has 
happened is reasonably to be attributed to some 
act of negligence on the part of somebody. 
The prosecution has, in the fir«t instance, the 
obligation of proving relevant facts from which 
the inference of negligence can be drawn. A.l.R. 
1945 Nag. 242=1945 N. L. J. 300 = 1. L.R. (1945) 
Nag. 566. 

— S. 304-A — Negligence, meaning of. 

Negligence under S. 304. A does not mean abso- 
lute carelessness or indifference but want of such 
a degree of care as is required in part cular 
circumstances. A.l.R, 1944 Nag. 285=1944 NL.J. 
451 = 1.L.R. (1944) Nag. 732. 

S. 304-A— Negligence, standard of. 

Before a conviction can be properly made under 
S. 304-A, the carelessness shown roust be such as 
to amount to such recklessness as would involve 
9oiae element of criminality. The criminality lies 


in running the risk of doing an act with reckless- 
ness or indifference as to the consequences. 
Cuipa.b)e rashness is acting with the consciousness 
that the mischievous and illegal consequences may 
follow but with the hope that they will not and 
often with the belief that the actor has taken 
sufficient precautions to prevent their happening. 
Before a person can be convicted of a criminal 
offence, it must be proved that mens rea exists, 
that in fact the accused had a guilty mind. In 
order to establish criminal liability the facts must 
be such that, in the opinion of the Court, the 
negligence of the accused went beyond a mere 
matter of compensation between subjects and 
shewed such disregard for the life and safety 
of others as to amount to a crime against State 
and conduct deserving punishment. Simple lack 
of care such as will constitute civil liability is 
not enough. For purposes of the criminal law 
there are degrees of negligence, and a very 
high degree of negligence is required to be 
proved before the felony is established. Probably 
of all the epithets that can be applied **ieckless’* 
most nearly covers the case. But it is probably 
not all embracing, for “reckless** suggests an 
indifference to risk, %yhere as the accused may 
have appreciated the risk, and intended to avoid 
it, and yet shown in the means adopted to avoid the 
risk such a high degree of negligence as 
would justify a'cenviction. 

A captain had certain military duties to perform 
and to that end, early in the morning, at about 
2 A. M., he was driving in a car on his way to 
Oil Installations where he was to check the 
night guard patrol. He*was driving at a speed of 
between 25 to 30 miles an hour. The lights 
were necessarily dim, because the A.F P. regula- 
tions required that only one dim light should be 
shown by the car while the street lights were 
unlit. In the course of the journey, some 
pedestrians appeared on the road and one of them 
was knocked down and killed, but the Captain, 
not realizing that an accident had occurred, went 
on driving his car. It was only when he was 
informed of the accident at the Oil Installa- 
tions that he came to know of the same and ex- 
pressed his regret and surprise. The road on 
which accident occurred was uneven and bumps 
being common while driving a car, the Captain 
could not realise that an accident had occurred: 

Held, that in the circumstances of the case, 
the Captain could not be said to have driven his 
car rashly or negligently and thereby caused the 
death of the pedcstrain. A.l.R. 1944 Sind 124 = 
46 Cr L.J. 759 = 220 Ind. Cas. 452 (D.B.). 


— S. 304-A — 'Medical practitioner — Criminal 
negligence, what is. 

A great care which should be taken before imputing 
criminal negligence to a profesiional man acting in the 
course of his profeuion. 

A doctor is not criminally responsible for a patient’s 
death unless his nrgligfnce or incompetence pasted 
beyond a mere matter of compensation and showed 
such disregard for life and safety as to amount to a 
Clime against the State. What amount of negligence is 
to bercgaided as grof» is a question of degree for ihe 
jury, depending on the circumstances of each particular 
The degree of ncgiligcnce required is that it 
should be gross, and that neither a jury nor a Court 
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can traniform ncgHgcnce of a lesser degree into gross 
negligence merely by giving it that appellation. 

Where, in a charge against a medical practitioner for 
manslaitghter due to negligent administration of 
medical of sobita by injection, the defence 

maintained that the deceased was peculiarly kurcepiible 
to *.hc effect of the particular medicine and, therefore, 
„ unexpectedly succumbed to a dose which would have 
been barmlesi in the case of a normal child, and that in 
any case, ibe negligence (if any) did not amount to 
criminal ncgligeoce: 

Held, that in order to show that the injection given 
was too strong and to negative the suggestion that the 
boy’s death wal due to an exceptional re-action to the 
medicine in his case, evidence of the symptoms, illacss 
and death of nine other children to whom the accused 
had given the same treatmenc, was admissible. The 
evidence of the illnces and death of other persons was 
admissible, not to prove the bad character of the 
accused, nor to prove a course of conduct of system but 
to establish one of the essential points which the pro* 
secution had 'o establish to show that such a large 
proportion of the other children who were similarly 
injected by the accused at the lair.e time and place 
had re-aclions similar to (hose of deceased at to prove 
that his re-action could not be due to his own idiosyn- 
cracy, and therefore, must be due to an overdorc. 

Held further that it could not be said that criminal 
had been proved merely because a number 
of pciions had been made gravely rll after receiving an 
injection from the accused coupled with a finding that 
a high degree of care had not been exercised. Merely 
because too strong a niixture was once dispensed and 
a number of persons were made gravely ill, it could 
not be said that a criminal degree of negligence was 
proved. A.I.R, 194^ P.C. 72 — 44 Cr.L.l- •09=1943 
A. L. J. 437 = ^7 L.W. 2(9=1943 A.W’.R. 48=207 

Ind. Cas. J07 (P.G.). 


*^fuggle orwrreitling and in the course of this struggle, 
the gun went off and B received shots in his bead from 
which he died: 

Hold, that as the accused was in fear of being attacked 
by dacoits, he was fully Justihed in carrying his gun 
w-iih him and in having it Joadod. There was notmng 
either rash or negligent in carrying a loaded oun at 
night and standing quietly in a corner and watching a 
dramatic pei formance. The accused was an the position 
of a person who was not endangering anybody's life 
at all as long as he stood where he was, whether the 
gun was loaded onlv or whether it was both loaded and 
cocked. No doubt trie accused was the cause '^alacqna 
non’*, but it was the mtervention of the deceased B 
which brought about the situation of danger and that 
was not an intervention which (he accused could, by 
any means, be able to foresee. In these circumstances, 
the accused could not be convicted of an offence under 
S. 3oa-A, Penal Code. A.I.R. 1949 All. 328=1949 
A. L.J. 321 = 43 Cr.L. J. 92 i = I.I..R. (1942) All.fl84«» 
1942 A.VV R. 253<«303lnd. Gas, 128. 

S. 304-A — Negligence required. 

hfere carcletsncss is not sufficient for conviction under 
S. 304-A. Section 304-A, like other sections of the 
Penal Code requires a mens rea or guilty mind. The 
rashness or negligence must be such as fairly to be 
described criminal. The phrase ^'criminal negligence” 
as used in ordinary conversation conveys something of 
the meaning. A.I.R. 1938 Sind 100=39 Cr.L. J* 566= 
32 S-L-R. 663=175 Cas. 116. 


“ — S- 3o 4»A. — Rash act — Meaning of. 

The term 'rash act’ within the meaning of S. 304'A 
connotes tlic want of proper care and caution. It means 
an overhasty act. A. I. R. 1933 Rang. 326 (328)=35 
Cr.L.J. 248 = 147 Ind, Cas. 60. 


— — S. 304-A — Culpable negligence explained ~ 
Negligent act must be proximate and efFlclcot 
cause of death. 

Manslaughter by negligence occur* when a person 
is doing any thing dangerous in itself, or has charge of 
anything dangerous in itself, and conducts himself in 
regard t«i it in inch a carelehi manner that the jury 
(••el that he is guilty of culpable negligence, and ought 
to be punished. r)eath should have been (he direct 
remit ol » rash and negligent act of the accused and 
that act Tinut have l>eeii the proxirnalc and efficient 
catiie without the intervention of an«jtlier’i negligence. 
I( rnuit have been the cau^a cauSuna ; it is not enough 
(hat it may have been the causa nine qua oon. 

While a village theatrical company was playing (he 
pierce call'‘d 'Sultana Dacoil’ on a chabutra as part of 
the celebrations in torineciion with a wedding, the 
accused who was the mukhia ol the village came on the 
scciu- c.'irf>ing with him his twelve bore gun with one 
haniiner at full cork and wearing a bell with cartridges, 
as he w.is ill fear of being attacked l>y certain dacoits 
wlio bail recently Ijecn released from jail, and look his 
bland on a corner of the ebubutra or one side of the 
chabutra to watih the jiej foinmncc. Wliilc he w.is 
d<*ing so, one o( the actors B, who was playing the p.art 
ot a <lruitk'*n dar oil thoughi it would be an amusing 
addi'ion to the play to make an apparent assault on 
tlir mukhia. He approached the mukhia who was 
siaiiding holding hi* gun and grappled with him (llpat 
gaya) and there was lorm iliing in the nature of a 


— w. 304-A — Negligently oDlosidlDg pletol — 
Person killing another In act of nnloadiog plitol 
be knows to be loaded is guilty of negligence. 


P knowing that a pistol was loaded, tried to unload 
it aiul while doing so acted so negligently that the 
pistol went off killing C's son. 


Held: that the act had been negligent on P s 
and came within the purview of S. 304-A, and ih^ 
the sentence of six months* simple imprisonment and 
Rs. 2^0 fine or three months’ more imprisonment to 
default was sufficient. J930 Cr.C. 53i=A-I*R* * 93 ® 

L «h. 4G2. 


S. 304-A — Adroinlaterjng potion — Admlnlaler- 

log love potion or drug expecting benefit in 
oflenco but where the wife admJnlstera at the 
instance of her paramour who wee the enemy o 
her huaband she ie gailty under S. 304'A. 

U'herc the intention to cause death canriot be 
found without any other possible explanation of the act 
of the person giving poison a conviction for murder 
cannot siajid. Unless it is shown clearly and 
possible doubt that (hr intention was to cause 
where a substance is administered as a love pouon, tl^ 
accused cannot be ronvicted of murder.^ Ihe 
administering of a love potion or drug which a 
thinks might be beneficial is not in itself on offepce pilt 
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^ben it is supposed to have effect upon persons with 
whom the paramour of the accused had enmity, and 
when she administers it without due care and caution 
or any enquiry as to what it really is, her act falls 
within S. 304-A. 77 Ind. Cas. 801 = 1924 P.H.C C. 13 
= 25 Cr.L.J. 449=*A.I.R. 1924 Pat. 635. 


“ — S. 304-A— Negligence— DispenslDg medicine. 

Appellant in charge of a dispeniary look out a bottle 
from a cup-board bearing a label with the word ‘Poison’ 
printed on it, thought it contained quinine and admini- 
stered it as such. Several persons died. Held, that he 
was guilty of gross criminal n^l’gence and his convic- 
tion under S. 304-A. was proper. 42 All. 272=18 
A.L.J. i6o = si Cr.L.J. 367=55 Cas. 735. 


' S| 30 i'A ^Negligence — Pallway aervant. 

A station master knowing a train to be standing at 
a particular point gives the ‘line clear* in that direction 
is guilty for rash and negligent act under S. 304-A. 
15 A.LJ. 590=18 Cr.L.J. 815=41 Ind. Cas. 335. 


~““S. 304-A — Death by rashness— Admlnisteriog 
poison as a love potion. 

The accused administered to her husband a deadly 
poison believing it to be a love potion to stimulate his 
affection for her. The husband died from the effects of 
the poison. Held, that tlie accused was guiliy of an 
offence punishable under S. 30t-A inasmuch as she 
acted both rashly and negligcnily in giving as a love 
potion, a deadly form of poison. 17 Bom. L-R. 217= 
16 Cr.L.J. 305 = 28 Ind. Cas. 641. 


— S. 304-A — Wilful offence— Rash act— Distinc- 
tion. 

A wilful offence docs not take the character of rashness 
because the consequences have been unfortunate. But 
acts vyhich in themselves arc not offences hut which 
pm.sibly or probably involved danger to others may be 
offences under S. 304-A, if done without due care to 
guard against dangerous consequences. 7 M.H.C.R. 
"9i 4 C. 764, Foil. 39 Cal. 855 = 1.5 C.L J. 5>^=i3 
L.J. 195—16 C.W.N. 1055=14 Ind. Cas. 195. 


■S. 304-A — Administering poison believing it 
to be a charm— Rash and negligent act — Liability 

for. 


ihc accused received a powder from an en' 
of hcr relative, took no precaution to ascertain whe 
U was noxious and mixed it with his food belies 
*^^^ 6y doing 80, he would become rich: Held, 
induct was wanting in tliat prudence and ctrcunisj 
tion which every human being is suppposed to exer 

^ thoughtless act she caused d< 

she was guilty of on offence under S. •j04-A. 4 B 

l-R. 455 1885 P.R.Cr.P. 6. (19*^9) 6 A.L.J. sn 

3* A. 390— 9 Cr.L.J. 522 — 2 Tnd. Cas. 214. 


which *he accused would have noticed if they bad 
used the least circumspection, a man was wounded 
resulting in bis death. Held that both the accused 
were guilty cf an offeree under S. 304-A, and that in 
such a case the one whose bullet struck the deceased 
and caused death cannot be held to be the only 
principal offender under S. 304.A, and the other 
whose shot did not strike the drerased, bis abettor 
under S. 114. The definition of culpable rashness and 
negligence given by Holloway, J. in 7 M. H. G. 119, 
120 loll. Tiic woids “1 ash or negligent act*’ as used 
in S. 304-A Jiave the same meaning as »he words 
“do'sany act so raihly and negligently ” which are to 
be fcuiid in Ss. 336, 037, 338. S. 304, does not crcelc 
a new oflVncc; its provisions are similar to those of 
S. 337 tvhen an act is done so rashly or negligently as 
to endanger human life or the safety of others, it is an 
offence under S. 336, quite irrespective of the conse- 
quences that might follow and when such an act 
results in the death of the person, the offence 
becomes one under S. 3e4-A. i Ind. Cat. 814 = 9 
Cr.L.J. 393=13 C.W.N. 362 = 9 C.L.J. 204 = 360. 
302. 

S 304-A— Proximate caoao— Death — Rasb or 

negligent act. 

To impose criminal liability under S. 304-A, it is 

necessary that the death should have been the direct 

result of a rash and negligent act of the accused, and 

that act must be the proximate and efficient cause 

without the intervention of another’s negligence. It 

must be the causa causanH ; it is noL enough that it 

may have been the causa (>ine qua non. (1002) a . 
Bom. L.R. 679. V a > 


2 (f). Rash or negligent act^Misccllancous. 

Ss. 304-A and 79 — Firing of gun in jungle on 

a dark night — Object fired at taken for animal 
—Homan being hit and killed — Act, if rash and 
negligent — Protection under S 79— Availability. 

\Vheu on a dark night in a fortst where no ljuman 
being could be expected to be present a man fires a 
shot at wha' he considers to be an anin>al, he cannot 

be said to be guilty of a ra<;h and negligent act 

because it so liHppencd that his shot liit a human 
being and he dird of it. Mor<'ovcr as (here was a 
mi'iake in that the man mistook someihing else for 

an animal. S 79, I. P. Orde, w'ould come to his 

rescue. r.L R. (104*') All. 240 = 48 Cr. L.J. 81.9=1946 
A.L J. 002 = 1917 A.L.W. 119=1946 A.W.R. (H.C.) 
631 = A. I. R. 1947 A. 99. 


S. 304-A — Approximate and ultimate caaee 

of death, diatiociion between. 

It it very dangerous to attempt to distinguish in cases 
under S 304-A, hetv.rcn the ar>pro.\lmate and ultimate 
cause of deal h due to a rash and negligent act. A.I.R 
1937 Bom. 96 = ^8 Bom. L.R. 11 1 1=38 Cr.L.J. 660= 
168 Ind. Cas. 870. 


S». 304-A, 336, 337, 338, 114— Infcrprclailon 

,, 304-A and 336 — Ra»b and 

“•gligent act— Definition of abetment. 

Whereby the bullet fired by the ono or the other 
1 two accused per lonft who were praciiiiiig at target 
•hooting at a place near wbicl* Nva* a public road. 


S. 3o4-A. 


Devil dancers attempting to cure a woman bv 
branding her-Death due to injuries— Dcvil-clanccrs, 
held, were guilty of off-nce under S. 326 and no 
under S. 304-A. T. A.I.R. 1935 All.^ha^^r, 

Cr. I..j. Jn=*>a 35 A.W.R. 57.-- ,53 Ind. Ciu. 425 
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Sb. 304-A asd 30a. 

Evid<?ncc establishing that Ihe accused and the boy 
(deceased) were lail seen together, sometime before 
the death of the b'*y — Ear-ring* worn by the deceased 
found in the possesion of the accused “Absence of 
adequate or intelligible motive for the murder — Medical 
evidence as regards the cause of death inconclusive— 
Confession by the accused before the Magistrate tliat 
‘unmindful of the consequences, I.e gave the boy a 
kick by raising his leg, that the boy at once fell dossm 
. and died’ — Conf(a»ion afterwards retracted. 

Held, if the accused gives an explanation which 
might rrasunably be true - Though one may not be 
convinced as to its truths— The prosecution cannot be 
held to have proved all that is necessary to bring 
home the guik of murder to the accused. The accused 
therefore, cannot be convicted under S. 30'?. 

Held further, that on evident r at d probabilities 
of the case, the accused tliouK! be codvk ted under 
S. 304-A, 1934 M.W.N. 1)56. 


S. 3 o4 -A— Overloading motor lorry. 

Though ovci loading a lorry may be an offence under 
the Motor Vehiclci Act, it is not a rash and negligent 
act within the meaning of S. 3o^-.A. A.I.R. 1932 Lah. 
366 = 33 Cr.L.J. 43^ = 33 k.L K. 493=137 Ind. Cas. 
s62. 

— — S. 304- A — Act amounting to negligence. 

Wliere a girl of 17 years of age being tired of her 
husband’s ill-ireatrnent attempted to commit suicide 
by jumping into a well and she had no consciousness 
that her child was on her nerk and she jumped with the 
child and the chihl died of the jump though the girl 
survived. 

Held: that the girl was only guilty under S. 304-A. 
87 Ind Cas. 840 = ^7 Bom. L R- b04 » 2C Cr.L J. 1016 
= .A. 1 . R. 1925 Bom. 310. 


S 304-A — Knowledge when prottomed. 

••Vss.'iuU on an old m;m rau>ing several fractures-— 
Kiiowlc<lgc iliai d«-.nJ» woiihl lx- caused inuit be pre- 
bumetl. 7> Ind. Cas. 4^)9= 25 Cr.L- J. .lOg^A.I.R. 1923 
Lull. 516. 


S. 304-A —Excess of soxaal Intercourse. 

person who iias >exual intercourse with hjs wife 
\%lio liad not ati.imr(l puljerty ihoiigh abuve twelve 
years of age ami causes lu;r death is li.ihic tiitdcr S. 304-A 
as Ujc husband’s right to «-njo>mcnt is sub jrdinate 
to her personal safely. t8 Cr.LJ. 1003 = 11 S.L R. 76 
>—42 Ind. Cas. 731. 


— -S. 304-A— Boat overcrowded— Sinking due to 
strong wind— Liability of lessees. 

I lie lc:>'>cc-' (»( a fel l y arc not lialjlc lot the loss of 
life Caused by rough wraihcr unless ilisshosvn that 
the lioai iliougii overcrowded wa* liiiscawortliy at the 
lime of die occurrence. ( O.L.J, 7it«*iG Cr. L f. 

Ind. C*av. b6j. 


3. Sentence. 


— S* 304-A — Sentence. 

Motor driver driving car at rash speed — Passing over 
another car and in trying to come on right side, los- 
ing control — Collision with tree — Occupants dying 
— Sentence of 4 months* rigorous imprisonment under 
S. 304-A: 

Held, that the rash and negligent act of the accused 
was in driving at a speed in which he tvai unable to 
control the car and that the death of peri^cs was not 
a natural and probable consequence of his act and 
that therefore, the punishment was not to grossly 
inadequate that the High Court ought to interfere in 
revision. A.I.R. 1037 Bom. 80=38 Bom. L.R, lift 
and 1113=38 Cr. L. J. 658=168 Ind. Cas. 865. 


S. 304-A — Sentence — Determination of. 

The mere fact that a human life is lost due to 
negligent driving of motor car does not justify t^ 
Court in passing a deterrent sentence, if the lost life 
could not have been reasonably anticipated by the 
accused. In considering the question of enhancement 
of sentence, one has to consider whether the rash and 
negligent act of the accused which has occasioned the 
death, shows callousness on his part as regards the 
risk 10 which he was exposing other persons. The 
severity of the sentence must depend, to a great extent, 
on the degree t*f callousness which is present in the 
conduct of the accused. A.I.R. 1937 Bom. 96=48 
Bom. L. R. 1111 = 38 Cr. L. J. 660=168 Ind. Cai. 
870. 


S. 304-A— Sentence, 

In a serious case of rash driving of a motor bus 
resulting in an oflcncc under S. 304-A, a lenient sen- 
tence should not be passed. 1937 M.W.N. 13^8. 


— — S. 304-A — Sentence— Mitigating circoinit*®' 
cea. 

Although cares of accident due to rash and negHg^l 
driving of motor cars should be adequately puiUibw» 
wljcre the accused is a young man, pleads guilty to pc 
chaigrandi.s KpcfUcnt and the car was not being 
driven at a speed of more than 25 miles an hour and 
the accident was unf ruinate, severe sentence »• n®* 
called for. A.I.R. 1934 Oudh 18=10 O.W.N. 1349 “" 
147 Ind. Cas. 698 (i). 


S, 304'A — Senteno©— Knowledge and intentlo® 

absent. 

Two women were quarrelling; the accured came up 
armed with a slick which he threw at one of 
women who was holding an infant, one year old. The 
stick hit the infant on the head and it died from me 
injury. The infant was the nephew of the appUcan 
and the blow was purely accidental. The slick 
was aliglit stick. I hc father of the infant pleaded lor 
mercy. 

Held, that one year’s rigorous imprisonment diouW 
be reduced and that a scocencc of six roonlhi' 
imprisonment w.is enough. 4 I. L J. 487*=»A.I.R* * 9 * 
L-ih. 297. 
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■ S» 306 — Saidde — English and Indian law. 

The committing of suicide in itself is not and cannot 
be regarded as a crime in India. In this respect the 
English Common Law is inapplicable to India as the 
criminal law of India is the creation of statute. A.l.R. 
i 938 Lah. 561=40 P.L.R. 735=1. L.R. (1938) Lah. 542 
<=178 Ind. Gas. 210. 

S. 306 — Widow burning herself on husband’s 

funeral pyre — Accused desiring the widow to 
become sati. 

Where a widow burnt herself on the funeral pyre of 
}ier husband on his death, and it was indicated by the 
evidence that the accused desired that the woman 
should become a sati and arranged for cremation o 
the dead body in the village itself and not at the 
usual cremation ground which was far away, and that 
several villagers had assembled to see the sati and the 
first accused was the head of the deceased’s family and 
the others his relations : 

Held, that the offence of abetment of suicide under 

S. 306, 1 .P.C. was committed by the accused. A.l.R. 
1933 All. 160=1933 A.L. J. 7 = 34 Gr. L. J. 1069= 
145 Ind. Cas. 880. 

< S. 306— ‘Sati* — Inducing woman to get her* 
self burnt along with body of deceased husband 
— Accused are guilty. 

Accused were charged under Ss. 149 and 3 o 6 with 
being members of an unlawful assembly whose common 
object was to abet the suicide of a woman and with 
abetting the woman’s suicide. It was found that they 
induced her to get herself burnt along with the body 
oF her deceased husband. With that object, 
they made her sit on the pyre with the husband on her 
lap and instantly a fire broke out from her hand. 
She tried to escape and leapt in the adjoining river 
wherefrom she was rescued by the police but she died 
ultimately three days later. The accused foiled the 
attempts of the police to save her at an earlier stage. 

Held, that the accused were guilty and the method 
of destruction resolved on for the suickhr was fire and 
the method of ignition ol the fire whether miraculous, 
whether self-applied or whether applied hy others svas 
totally immaterial. 36 All. 26, Foil, iiq Ind. Cas. 
363=8 Pat. 74=9 P.L.T. 683=29 Cr. L. J. 1035=1, 
A. I. Or. R. 37 i=A.I.R. 1928 Pat. .^97. 

— — S, ^306— Suicide — Sati- -Abetment. 

Where some people gave ghee to the widow which 
she poured over the fire .and burnt lierscll. die accuse*! 
were guilty of abetting siiici*]*-. 36 All. 26=11 A I J 
997=>4 Cr. L.J. 63.1=21 In<I. Ca.s. 6B2. 


'S. 307. Synopsis. 

I. Applicability and Scope. 

а. Attempt to murder— What amounts to 

3. Burden of proof. 

4. Essentials. 

5. Evidence. 

б. Interpretation. 

7. Procedure. 

8. Sentence. 

9. Miscellaneous. 


I. 


Applicability and Scope. 

-Ss. 307, 334 — Applicability and Scope — P 

when pursued as a thief by B, firing at B am 

kIm f n “ body- Offence 

beld fell within S* 307. 

F. Y. D. 12 — 19-A 


P who was not an expert shot, pursued as a thief 
by B, fired at one particular part of his pursuer’s body 
and hit that part and that part only, it was contended 
that the case did not come under S. 307 at all because 
P did not fire to kill at all but fired only to injure and 
stop pursuit. 


Held, that when P fired his revolver under (he$e 
circumstances, his act, if death had followed, would 
clearly have fallen under Part IV of S. 300, I.P.G. It 
was an act so imminently dangerous that it would, in 
all its p:obability, cause death or such bodily injury 
as would be likely to cause death. Fortunately, how- 
ever, for him, B was not hit in a vital part of his body 
and did not die : nevertheless, it could not be said that 
this wa.s a simple case only of an offence under S. 324, 
I.P.G., and that S. 307, I.P.G., did not apply. A.l.R. 
1944 Sind 83=45 Gr. L. J. 598=212 Ind. Gas. 852 
(F.B.). 


Ss. 307, 308 — Applicability — Knowledge and 

intention — ^fect. 

Per Digby, J. — So far as a conviction is to be based 
on knowledge as opposed to intention, the act (not 
necessarily the injtiry caused) must be likely to cause 
<leath anci S. 307 or S. 308 will reply according to the 
degree of likelihood and the knowledge of the assailant 
established. A.l.R. 1943 Nag. 145=1. L.R. (1943) Nag. 
411 = 1943 N. L.J. 90=44 Cr. L. J.5 i2=2o 6 Ind. Gas. 
382. 


S. 307 — Applicability and scope. 

Per Niyogi, J. — An act may be regarded from two 
points of view'; one in relation to the intention which 
preceded the act and another, the actual consequence 
which follows from it. For the purpose of S. 307 what 
is material is the intention or knowledge, not the con- 
sequence of the actual act done for the purpose of 
carrying out the intention. That section clearly con- 
templates an act which is done with the intention of 
causing death but which fails to bring about the in- 
tended consequence on account of the intervention of 
a cause operating ind<-pendent!y of the volition of the 
agent. A.l.R. 1943 Nag. 145=44 G*"’ b. J. 512=!. L.R. 
(1943) Nag. 4 i I = 19-13 N.L-X 90 = 206 Ind. Cas. 382. 

Ss. 307, 3o8 — Applicability and scope — Type of 

case in illusta*ation is not the only type of case 
under S. 308. 

Per Digby J. -In .Ss. 307 and 308, I.P.C., the words 
“uiuler such circumstances'’ have been used to distin- 
guish “attempted'’ murtler from “attempted” culpable 
h(*uihide not amounting to murder. The illustration 
loS- 308, th<»ugli it sii[)ports the interpretation, does 
u«»t warrant the tonclusi<jn tliat the type of case men- 
lionix! in the illustration is the only type of case falling 
und«T that section. An offence vtndcr S. 307 can be 
< ommiite<l whcr*“ there is no inumiion proved but only 
kno’.vlcclge that the act is 50 imminently dangerous 
that it must, in alt probability, cause death, and an 
oflViicc nnd«T .S. 308 can \n: committed where there is 
no inte ntion proNcd but only knowledge by the offender 
that ln' is likely t*> cause death hy his act. A.l.R. 1943 
Nag, 145-aI.L.K. (1943) Nag. 411 = 1943 N.L.J. 90= 
44 C'r. L. J. 512 — 2<»ti Ind. Cas. 3U2 . 


Sa. 307. 304— Applicability and scope — Accused 

caught by constable effecting escape by inflicting 
wound on chest with knife — Victim Indoor patient 
for II days Conviction, if should be under 
•S. 307 or S. 3 o 4— Knowledge and intention. 

Mwh<*w'as driving in his bullock cart was persis- 
t« riily molisu*! by R. When M arrived ai the < ross- 
road, he appealed to a Police constable on point duly, 
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for help. The Police constable intervened and demand- 
ed the name of R who defiantly refused to disclose 
bis name. The constable caught hold of his right hand 
Md led him to the Kotwall. On the way, R suddenly 
whipped out a knife from his waist, and with a sharp 
sweep of his left hand, dealt a blow with it on the 
chest of the Police constable. As his hold was relaxed, 
R set himself free and effected his escape. The cons- 
table’s medical examination disclosed a punctured 
wound 7-10*’ X 1-5” x 1/2’’ deep situated on the left side 
of the chest nearly 3" away and in the line of left 
nipple; the wound was transverse, its edges were clean 
Cut and there was oozing. The medical officer’s opinion 
was that the injury had been caused by a sharp pointed 
weapon like a knife and that if it had penetrated an 
inch deeper it would have brought about instantaneous 
death. The constable remained in the hospital as an 
indoor patient for 1 1 davs. R was acauitted of the 
offence of an attempt to cooimii murder (S. 307, I.P.C.) 
but was found guilty of the offence of voluntarily causing 
hurt by a dangerous weapon (S. 324, I.P.C.) and of 
voluntarily causing hurl to deter public servant from 
his duty (S. 332, I.P.C. 1 . In an appeal by the Provin- 
cial Government it was contended that the acrtised- 
'hould be convicted under S. 307. 

Held, the knife and the injury on the chest were no 
doubt material but not conclusive in themielves to prove 
the requisite intention or knowledge contemplated in 
S. 307- On the other hand, the assailant's immediate 
purpose was to release himself from the constable’s 
hold and run away. His object in dealing the blow 
would, therefore, be nothing more tJian to disable the 
constable. The surrounding circumstances made no 
contribution to the proof of die intention or knowledge. 
It bad, therefore, to be inferred only from the nature, 
of the act itself. If the act caused an injury which, 
in point of taw, amounted only to simple hurt, it would 
not be open to impute to him an intention or know- 
ledge other than that of causing simple hurl. When 
the nature of the act itself is the only means of judging 
the intention, the agent must be presumed to intend 
only the natural consequences of the act which in the 
present case was simple hurl. The accused, therefore, 
could not l>e convicted under S. 307. I.P.C. A. I. R. 
j<)43Nag. 1.15 = 1943 N.L.J. 90 = 1. L.R. (i 943 ) Nag. 
4ii=4.jCr. L..J. 512=206 Ind. Cas. 382. 

Ss. 307, 324 — Applicability and scope — Simple 

injury with knife— Offence, held fell under S. 324, 
and not under S. 3 o 7 . 

'I'hetjnly act which could fall within ihc purvirw 
of.S, 307, I. P. C., is an act which by itself must be 
ordin.irily capable of causing dcatli in the natural and 
ordinary course of events and the .accused’s criminal 
liability must be limited to the act which he, in fact, 
did and cannot be extended so as t.j crnbr.ice the con- 
setiuences of another an which he luiglit have done 
hut did not do. 

An a<cused stabbed the complainant with a knife 
and caused three injuries; (1; a stah wound 3;4’' x I '-j” 
and 3 4” deep on the left bark in the middle. (2) A 
contusion maik 2-3/4 ’ x '/4‘’ right chest at its 

lower part. (3^ A stab wound 1 i/ 2 ” x 1 / 2 ” ami i/ 4 *’ 
deep on ihr back o( iIh- left thigh in its middle. 
All iliese injuries were simple in nature ; 

field that the offence was under S. 324 .ind not 
under .S. 307. A.I.R. 1942 P<-sh. 21 <2)=4i Cr. L. ]. 
595"- '09 Ind. Cas. 799. 

— — Sb. 307, 326 — Applicability and ticopc. 

Ihc complainant was .iilacked l)y the accused owing 
to a sudden quarrel rather than as a result of any pre- 
c<>nce[tc<l plan. Ihc compl.ainani h.id 17 injuiirs on 


his person but they were not on vital parts, and some 
of them were mere bruises: 

Held, that the appropriate section applicable to the 
case was S. 326, I.P.C.. and not S. 307. AJ.R. 1941 Lab. 
322=43 P.L.R. 436=43 Cr. L. J. 165=197 Ind. Gai.. 

413- 

307 — Applicability and scope — Person Inflict- 
ing hurt upon another with intention of potting 
his life in danger — Conviction. 

If a person indicts hurt upon another with the inten- 
tion of putting his life in danger, that is Che tame 
thing as saying that the offender it trying to kill the 
man whom he attacks. Such person should be convic- 
ted under S. 307. A.I.R. 1941 Mad. 489=1. L. R. 
(1941) Mad, 592 = 1941 M.W.N. 9i = (i94i) i M. L. J. 
236 = 42 Cr. L. J. 821=53 L. W. 175=196 Ind. Cai. 
1 19. 

Ss. 307, 337 — Applicability and scope- 

If a man fires blindly in the dark with a shot gun in 
the direction from which he has heard sounds coming 
from a distance away, it cannot be held that ^ act 
must in all probability cause death or such bodily 
injury as was likely to cause death. Such a person 
cannot possibly be convicted under S. 307 but should 
be convicted under S. 337, Penal Code. A.I.R. i 938 
Rang. 220 = 39 Cr. L.J. ^2 = 176 Ind. Cas. 150. 

S. 307 — Applicability — Causing of Injury, II 

necossary — Intention> proof of. 

Section 307, Penal Code, may apply even if no hurl 
is caused. The causing of hurt is merely an aggravating 
circumstance and it cannot, therefore, be reasoiubly 
argued that unless an injury sufficient in the ordinary 
course of nature to cause death is inflicted on the 
victim, the intention contemplated by $. 307, Penal 
Cede, cannot be presumed. Under this sccUon, the 
intention precedes the act and is to be proved indepen- 
Jenily of the act, and not merely gathered from the 
Consequences that ensue. All that is necessary^ to be 
established is the intention with which the act is done 
and if once that intention is established the nature of 
the at t will be immaterial. A.I.R. 1937 Lah. 6 * 9 “ 
I.L.R. (1957) Lah. 111=38 Cr, L. J. 1052 = 171 Ind. 
Cas. 284. 

Ss. 307, 324-~AppIicabilJCy and scope— Accused 

drunk and inflicting slight injuries on provoca- 
tion — Offence. 

U'hcre the accused was drunk when he inflicted in* 
jttries and had botlt given and received 
the injuries were of trivial nature and he himself had 
re< cived lirafing. 

Held, that the conviction under S. 3 ^ 7 * should be 
altcicd to one under S, 324, Penal Code. A.I^» * 93 . 
Lah. 914 = 38 P.L.R. 630=17 Lah, 284=38 Cr, L.J* 
24=165 Ind, Gas. qoq. 


S. 307 — Applicability and scope. 

Held, after considering evidence that accused 
loi be convicted under S. 3641 conviction und 
>. 307 would be proper. A.I.R. 193 ® 

17 Cr.LJ. 12=1935 O.W.N. ‘* 77=«59 ^ 

S. 307— Applicability and scope — Accos 

ihootine at A but woundioK B- 


Section 3u7 provides for the punishment 
who intends to commit murder but m acni "e 

his object. The effect ofSs. 301 and 
is that an accused person who ihoois at A ,7. 

B by misUke wouUl be guilty under S. 3^7 
hr has not l>etn able to get the person whom 
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intended to injure. A.I.R. 1935 Pcsh. 74=37 Gr. L.J. 
25 = 158 Ind« Gas. 648. 

S. 307~AppUcability and scope — Persons pur« 

sned by Police turning round and firing — Bullets 
not found and nobody hit — On^ence. 

Where certain persons who were pursued by the 
Police were found to have turned round and delibe- 
rately fir^, it cannot be said that they were attempting 
to bit and the offence falls under S. 307, Penal Code, 
although nobody was hit and no bullets were found. 
A.I.R. 1933 Gal 354 -=37 G. W. N. 312=60 Gal. 543 
=34 Cr.LJ. 611 = 143 Ind. Gas. 593. 

— -S. 307 — Applicability and scope— Use of pistol 
with reckless disregard to consequences — Offence- 
Arms Act (11 of 1&78), S. 19 (f). 

Where a pistol was used by the accused with a reck- 
less disregard to consequences against a Police Constable 
who was chasing liim and the bullet remained lodged 
inside. 

Held, that the presumption of the accused’s intention 
to cause death must be drawn and that he was guilty both 
under S. 307, Penal Cade, and S. 19 (f), Arms Act. 
A.I.R. 1933 Lah. 852=34 P.L.R. 672 = 35 Cr. L.J. 
171 = 14 L^. 820=146 Ind. Cas. 843. 

=**~S8. 307, X49 — Applicability and scope. 

Where, in a fight between the parties who arc well 
armed, the way in which the spears aro used is in 
itself strong proof of the intention of the persons using 
them and the protracted nature of the attack shows 
that all the accused had common object in the unlaw- 
ful assembly, and death has ensued as a result the 
accused should be convicted under S, 307, read with 
S. 149. A.I.R. 1933 Lah. 661 =35 C. L. J. 250 = 35 

P.L.R. 238=146 Ind. Gas. 949. 

" — Ss. 3 o 7, 149 — Applicability and scope. 

Person was assaulted and seriously injured and assail- 
ants were tried for offences under Ss. 307, 149. They 
were acquitted by the Sessions Judge : 

Held. on an examination of evidence that the charge 
under S. 307 had been brought home and that the 
order of acquittal, would be set aside. A. I. R. 1933 
Oudh 340=34 Gr. L. J. 538 = 10 O.W.N. 585=143 
Ind. Cas. 129. 

' "Ss. 3 ® 7 » 3*4 — Applicability and scope — Act 
not capable of causing death in the natura 1 
Coarse of events— Gouviction under S. 307, lega- 
lity of. 

The only act which could fall within th<r purview of 
S. 307, Penal Code, is an act which, by itself, must be 
ordinarily capable of cau.sing death in the natural and 
ordinary course of events. A. I. R. 1931 Lah. 63=32 
Cr. L.J. 582=31 P.L.R. 1004 = 130 Ind. Gas. 649. 

Sb, 307, 3*8, 511 — Applicability and scope — 

Administering poison — Victims recovering — Accu- 
sed young and acting under instigation — Offence. 

Where the accused who was a youtli adtninislercd 
poison to his brother through food, <if wliich his bro- 
ther’s son and daughter aUo partook and he was 
charged under S, 307, but the evidence showed lhat 
he was acting under the instigation of a person who 
had abscond^ and that owing to tlic ready help by 
neighbours none of the three succumbed, and there 
was, in the opinion of H<gh Court, a probability for 
the accused to become a fit member of the society 
after discipline, the High Court convicted the accused 
under S. 328 instead of S. 307, Penal Code. A.I.R. 
1931 Pat. 346 = 32 Cr. L. J. 1228=134 Ind. Cas. 639. 


S. 307 — Applicability and scope. 

In determining the jntention, the act done and the 
manner of its doing as well as the announced inten- 
tion at the lime may be taken into consideration. 

The accused came armed witli dangs and beat the 
complainant to unconsciousness with whom they had 
previous enmity. Previous to giving him this beating 
they announced their intention of killing him. 

Held, ilial ilie charge under S. 307 was not wholly 
unjustified or illegal. 112 Ind. Cas. 224=29 Gr. L. J. 
1008=11 A. I. Cr. R. 262=A.I.R. 1929 Lah. 67. 

S. 307 — Applicability and scope — Discharging 

loaded gim — C 3 ffence. 

A person intentionally discharging a loaded gun at 
another, from a short distance and inflicting injuries 
which might have proved fatal, should be convicted 
of an offence under S. 307 and not merely of grievous 
hurt. 16 Cr. L.J, 542=29 Ind. Gas. 670 (Mad.). 

Ss. 307 and 3*4 — Applicability and scope — 

Blow with hatchet — Nature of offence. 

Where the accused struck his wife on the neck with 
a hatchet Ite ought to be convicted under S. 324, I.P.C. 
and not under S. 307 since the blow with a hatchet 
would not ordinarily cause death. The act contem- 
plated by S. 307 is an act which by itself must be 
ordinarily capable of causing death in the natural and 
ordinary course of events. 15 Bom. L. R. 991 = 14 
Cr. L.J. 641=21 Ind. Cas. 881. 

S, 307 — Applicability and scope. 

Where the accused who had previously administered 
datura to other persons who had died from the effects 
thereof, administered the same poison to G who 
became ill but recovered, he is guilty of an offence 
under S. 307. 32 P.L.R. 1911 = 12 Cr.LJ. 125=9 Ind. 
Gas. 73 1 . 

S. 307 — Applicability and scope — Throwing 

child and wishing that death should fall as a 
curse. 

A woman, throwing her child three years old into 
a small pond wishing that its death should fall as 
a curse on the head of some other woman who was 
quarrelling with her, can be presumed to have an 
intention to cause death of the child, and is guilty 
under S. 307 though the child was immediately 
saved. 11 Cr. L.J. 48=5 Ind. Cas. 138 (All.). 

2. Attempt to murder — What amounts to. 

S. 307 — Attempt to murder — What amounts 

to — Number of blows Struck at neck of person 
not in position to defend himself — No death 
caused — Act, if attempt co murder. 

In order that an act shall amount to an attempt to 
murder all that it is necessary to prove is that if the 
act had caused death, it would have amounted to 
murder provided that it was done with such intention 
or knowledge as would he necessary to be proved in 
the case of murder. 'I’hc fact that an act results in 
minor injuries or even in no injuries at all is not rele- 
vant for the purpose of deciding whether it amounted 
to an attempt to murder or not. Where a number of 
blows are struck at the neck of a person notin a posi- 
tion to defend himself and if the attack is successful 
the act amounts to murder and when death does not 
result from such an attack, it is an attempt to murder 
within the meaning of S. 307. A.I.R. 1941 Pat. 5 i 

=42 Ct. L.J. 303=7 B.R. 475=22 P. L. T. 419=192 
Ind. Cas. 523. ^ ^ ^ 
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person knows that certain result Nvill ensue from hb act 
he must, be deemed to intend such result by doing the 
act. Further it is not necessary that the injury actually 
caused to the victim of the assault should be sufEcient 
under ordinary circumstances to cause the death of the 
person assailed. ^Vhat the Court has to see is whether 
the act, irrespective of its result^ was done with the 
intention or knowledge and under circumstances mem 
tioned in 8.30?, 125 Ind. Cas. i83=A. I. R. 1930 

Lah. 253. 

S. 307 — Offence under — Essentials. 

An offence under S. 307 is committed wlicn the 
accused does an act which must in the ordinary course 
of events cause death. 130 Ind. Cas. 649 =*32 Cr.LJ. 
582»A* I. R- 1931 Lah. 63=31 P.L.R. 1004. 

5. Evidence. 

— — S- 307 — Evidence — Attempt to kill or hurt — 
Benefit of doubt. 

Where the accused took away a Ijoy under the pre- 
text of “magic worship” and caused several injuries on 
his body, mostly skin-deep, but one of which was an 
incised wound on the back of the neck, but subsequently 
he look the boy home, apologized and bandaged the 
wound : 

Held, that though there were good reasons for 
believing Uiat the accused actually intended to kill the 
boy, yet since he subsequently changed his mind, he 
was entitled to the betieht of doubt and the coitviciion 
from one of attempted murder should be altered to the 
less serious oficncc ol causing grievous hurt, which he 
undotibtcdly committed. A.I.R. 1935 All. 614 = 1935 
A.W.R. 812 = 37 Cr.L.J. 305=160 Ind. Cas. 525. 

S. 307 — Evidence. 

Abrasions found on person of accused— Incriminat- 
ing circumstance not proved against him — Accused 
cannot be called upon to explain them. 120 Ind. Cas. 

2IO=3j Cr.L.J. 15=13 A.I.Cr. R. 157 = 1929 Cr. C. 
673 = A.I.R. 1929 Nag. 350- 

S. 307 — Evidence. 

Where it was proved that a shot was fired from the 
house in which the accused was residing, but it was not 
proved that the shot was aimed at any one in parti- 
cular, and it was also doubtful whether the accused 
himself fired the shot. 

Held, that the accused cannot be convicted under 
S. 307 as benefit of doubt should be given to him. 0 

L.L.J. 331= A.I.R. 1927 Lah. 853. 

S. 307— Evidence. 

Wiicfc accused, a sowar jiuisucd dccc«ised whom he 
thought to be the person wanted at the police station, 
and fired three allots and deceased who was standing in 
the river at the titn<‘ of the third shot never appeared 
again. 

Held, there is no sufficient evidence to support the 
« onviclion. It is nctcssary to prove that the accused 
did an act willi such intention or knowledge that 
if he had caused death by that act he would have been 
guilty of murder. The only act which he is clearly 
proved to have committed is to pull the trigger of a 
loaded rifle three times. It was just likely on the facts 
disclosed dial he would have fired into the air in ord«T 
to frighten and slop deceased as that he would fire at 
deceased. 76 Ind, Cas. 1028 = 25 Cr.L J- 3<58 = A.I.R- 
I<i23 Lah. 415. 

S. 307 — Evidence — Evidence doubtful against 

two of the accused — Conviction not proper. 


Where a prosecution witness who was not interested 
in the accused Nos. 1 and 2> and who came up after 
the occurrence, deposed that he was told by Maula 
Bakhsh and Khajr Din eye-witnesses that Abdul Hamid 
accused No. 3 bad killed Nizam Din, and they did not 
immediately after the occurrence name the accused 
Nos. 1 and 2 

Held, it appe^s highly probable that accused 
Nos. I and 2 did not take any part in the actual 
attack, and as Abdul Hamid alone could easily have 
caused all the injuries found on Nizam Din's pereon, 
it would be unsafe to convict accused Nos. 1 and 2. 
A.I.R. 1923 Lah. 236. 

— S. 307 — Evidence — Murderous Intent — ^Benefit 
of donbt. 

Where an accused has given several blows aimed at 
the head causing about 10 incised wounds, he must be 
charged wnth murderous intent. 'Fhe accused is entitled 
to the benefit of doubt when it is found that, of the 
several alleged eye-witnesses to the occurrence standing 
at a short distance none of them came to the rescue 
of the injured man. The probability in such a case is 
that they did not see the assault. 13 P.W.R. 1915 Cr. 
= 132 P.L.R. 1915 = 16 Cr. LJ. 462=29 Ind. Gas. 94. 

S* 307 — Evidence — Gircomstantial evidence, 

conviction under. 

Where in a case under S. 307, I. P. C<^e, two 
persons were named at the tbana as the assailants but 
a third was substituted for one at the spot and eye* 
\vitncsses saw only their backs the accuse could not 
be convicted on the evidence, the existence ofbloot^ 
stains on the clothes being insufficient. 14 Cr. L.J. 19b 
= 14 P.W.R. 1913 (Cr.) = 67 P.L.R. 1913=19 Ind. Gti. 
196. 


$8. 307, 3*8 and 511 — Evidence— Attempt *0 

administer poison— Quantity not known— No 
evidence to prove — Probable eHects — Intention to 
cause hart. 

Held, in absence of evidence of probable effects^ 
poison administered it cannot be said that accuse 
intended to cause more than hurt. 5 L.B.R. 79*3 I®**’ 
Cas. 721. 

6. Interpretation. 

— — Ss. 307, 308 — Interpretation. 

Per Digby J. — The word “allcropl” used in the 
marginal notes to the sections should not receive weight 
in construing the sections themselves. A.LR. <943 Nog. 

I45 = I.L.R. (1943) Nag. 411 = 1943 N. L.J.9®*44 
Cr.L.J. 512=200 Ind. Cas. 382. 

S. 307 — Interpretation — ‘Under such clrcum* 

stances,* mcaning'*of. 

The expression “under such circumstances** ^ 

facts which would introduce a defence to a chwgc 01 
murder such as for instance that the accused was 
acting in self-defence or in the course of military duty* 
A.I.R. 1932 Bom. 279=34 Bom, L.R. 571 =33 ^*’•"• 3 ’ 
613 = 56 Bom. 434 = 138 Ind. Gas 503. 


7. Procedure. 


•Ss. 307 and 324 — Procedure. 


Held, that the act of the accused amounted to M 
attcmpi to commit murder and the Deputy ™^***\. 
should commit the accused to the Sessions and oug® 
not to try it himself. 5 M.L.T. 257 =11 Cr.L.J* * 9 ® 
=4 liid. Cas. 1134. 
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8. Sentence. 

— — $• 307 — Sentence. 

Muderous assault by accused on his own brother — 
Sentence of four years* rigorous imprsionment — Quarrel 
between brothers made up — Injured brother desiring 
reduction in sentence and making prayer to High Court 
—Revision by accused. 

Held, that in the interests of justice the sentence 
should he reduced to one year, since a longer sentence 
would lead to renewal of old feud. A.l.R. 1944 
37=44 Cr.LJ. 336=9 B.R. 208 = 25 P- L. T. 43=205 
Ind. Gas. 195- 

— Ss. 307, 147, 148— Sentence. 

Rioting and hurt — Section 149 applied — Accused 
convicted and sentenced under S. 307 — Separate sen- 
tences under Ss. 147 or 148 should not be passed* 
A.LR. 1943 Sind qi 2 = I.L.R. (1843) Kar. 132=45 Cr. 
XJ. 130=209 Ind. Gas. 282. 

Ss. 307, 326 — Sentence — Accused aiming gun 

and threatening to shoot a person — Grievous hurt 
to sneh person — Conviction under Ss. 307 and 326 
—Propriety of. 

Where a person aimed his gun at another and tried 
to shoot him but in so doing, his gun went off and the 
person aimed at was grievously wounded and the ac- 
cused was convicted, both of attempted murder and 
grievous hurt. 

Held, that conviction was not improper as there was 
nothing incongruous between S. 307 and S. 326, but 
punishment should be one. A.l.R. 1937 Sind 61=30 
S.L.R. 238=38 Cr.L.J. 487 = 167 Ind. Gas. 943. 

— ■ S. 307 — Sentence. 

Member of the conspiracy only aiding others who 
actually attempting murder, not himself taking part in 
it — No sentence of death can be passed against him 
under Ben. Criminal Law Amendment Act — Maximum 
sentence that can be passed is 14 years’ imprisonment 
under S. 307, read with S. 115, Penal Code. A. I. R. 
3935 Gal. 561=39 C.W.N. 334=36 Cr.LJ. 1275 = 62 
Cal. 433 = 157 Ind. Cas. 1070. 

— -S. 307 — Sentence. 

Where, in pursuance of a conspiracy to murder the 
Governor of Bengal, one of the conspirators armed with 
a loaded revolver attempted to fire with such revolver 
at the Governor with intent to murder him. 

Held, that the offence came under S. 307 and he 
could be sentenced to death under the Ben. Criminal 
Law Amendment Act, 1925, as amended by subsequent 
Acts. The fact that in the attempt some one else was 
hurt has some bearing on the sentence. A. I- R» 1935 
Cal. 561=39 C.W.N. 334=62 Cal. 433=36 Cr.L.J. 
•275=157 Ind. Gas. 1070. 

S. 307 — Sentence — Conviction — Considerations 
to be made. 

When awarding punishment the fact that the accused 
was^ man of advanced years, of weak mind and had 
contracted morphia habit, may be considered though 
no mental aberration is proved. 6 P.R. 1912 (Cr.)=24 
P.W.R. 1912 (Cr.) = i3 Cr. l^J. i 97 = l4 Ind. Gas. 197. 

9. Miscellaneous. 

Sb. 307 and 323 — Miscellaneous — ConBrmation 
of Order of discharge under S. 307 but ordering 
further enquiry into offence under S. 323 — Legality 
—Trial Magistrate feeling evidence not sufficient. 


Where a Sessions Judge set aside an order of dis- 
charge under S. 307, I. P. Code, but ordered a further 
enquiry with regard to the alleged offence under S. 323, 
I.P. Code. 

Hold, that it will not be open to a Sessions Judge to 
bisect an order of discharge into two parts, confirm 
one part and set aside the other. The order of discharge 
must be taken and read as a whole. As the Magistrate 
did not accept evidence of witnesses it necessarily 
followed that the non-acceptance would amount to 
disbelief of evidence regarding offence under S. 323. 
I95O M.W.N. 875 (i)=5i Cr. L J. 1176 =A.I.R. 1950 
Mad. 503=4 A.I.Cr. D. 441 — (1950) i M.L.J. 313. 

S. 308 — Grave and sudden provocation, what 

is. 

A person can be said to have been provoked if he has 
been injured by some act or word, if by word, to his 
reputation, character or dignity. A well-merited rebuke 
cannot be described as a grave and sudden provoca- 
tion. 1937 M.W.N. 637. 

S. 309 — Attempts to commit suicide. 

The offence is not an attempt to commit suicide 
inasmuch as the word “attempts” in S. 309, Penal Code, 
involves conscious effort. A.l.R. 1940 All. 486=1940 
A.LJ. 583=42 GrXJ. 146=1. L.R. (1940) All. 647 
= 1940 A. W.R. 488=191 Ind. Cas. 328. 

— Ss. 309 and 302 — Attempt to commit suicide — 
Pains of labour— Child bom dead as a conse- 
quence. 

If a woman attempts to commit suicide owing to the 
painful labour and in consequence the child is born 
dead, she is guilty for attempting to commit suicide 
only. lyA.L.J- 478=20 Cr.L.J. 395=50 Ind. Cas. 
1003. 

— — S. 309 — Jumping into a well to avoid police — 
Attempt to commit suicide. 

Mere jumping into a well to avoid the police cannot 
amount to an attempt to commit suicide in the absence 
of evidence that the jumping was to commit suir^jle. 
14 Bom. L.R. 146=13 Cr. L. J. 246 = 14 Ind. Cas. 

598- 

— — S. 309 — Attempt to commit suicide — Sentence 
— r .‘scretion of Court. 

Tlie law confers upon the Court a very wide discre- 
tion in the matter of punishment, and it is not neces- 
sary to inflict a sentence of imprisonment upon a person 
who, on account of family <liscord, destitution, loss of a 
dear relation, or other cause of a like nature, overcomes 
the instinct oi a self-preservation and decides to take his 
life. In such a case, the unfortunate person deserves 
imlulgcnce, an<i shouUl be either released on proba- 
tion of good coikIucI or sentenced to a fine if lie is 
not too poor to pay the fine. These observations apply 
with greater force to the case of a woman who attempts 
t<) ruinriiit suicide in similar circumstances. It is not 
possible to lay down any hard an<l fast rule on the 
subject but iIk* Court must, in each case, consider the 
motive wliicli has prompted a person to destroy his or 
her life. t934 P.L.R. 439=1 = 

I ah. 872 - 36 CIr.i..J. 682 = 155 Ind. Cas. 283. 

S. 312 — Attempt to commit an offence — In- 
gredients — Accused with intention of causing 

miscarriage administering harmless substance 

Whether guilty of attempt to cause miscarriage. 

Under the Criminal Law of India there arc four 
stages in every crime, the intention to coininii, the 


607 


PENAL CODE (1860), S. 312. 


608 


preparation to commit, the attempt to commit 
and if the third stage is successful, the commis- 
sion Usclf. Intention alone, or intention followed 
by preparation arc not sufiBcient to conslilvite an attempt. 
But intention followed by preparation, followed by 
anv “act done towards the commission of the offence** 
arc sufficient. “.Act done towards the commission of the 
oficricc" arc the vital words in this connection. 

Where the accused, with the Intention to administer 
something capable of causing a miscarriage to a woman 
with whom he was in crimioal intimacy, administered 
a harmless substance to her : 


Held, that this did not amount to an act toward* 
the commission of the offence of causing miscarriage 
and that the accused should not be convicted of an 
attempt to cause miscarriage. .A.I.R. 1933 Cal. 893 = 
37 C.W.N. iir,i=35 Cr. L.J. 97=61 Cal. 54=146 
Ind. Cas. 590. 


S. 312 — Miscarriage — Attempt to commit 

suicide. 

A woman attempting to take her own life owing to 
the severe pain'? of labour and the child w.ns born dead, 
is not guilty of causing miscarriage. 17 .A.T..J. 478-e 20 
Cr. L.J, 395 =")” ^*^6. Cas. 10U3. 

— — S. 317 — Abandofimeot of cliild'“B6tiefit of 
doubt. 

The prosecution must prove beyond all reasonable 
doubt, Jhat the accused had exposed or left a child 
under the ag<* of twelve years in some place with the 
intention of wholly aban<loning it. Merc neglect or tempo- 
rary abandonment is in lufficient. In cases of reasonable 

doubt as to ilie iniention with which the child was left, 

flu* accused is entitled to the benefit ol tlv doubt. 21 
O l-.J. 253 = 55 Ind. Ca-. 205. 

S. 317— Concealing illegitimate child in 

bosb. 

Where afterbirth, of an illegitimate child a woman 
threw it into a bush and r<mcealcd die act and never 
shower! any solicitude for the child, she commits an 
olfence uij<l«*rS. 317. 11 Ij - b. R. (1014) 5 • ”> ^.r. 

L !• = ^“6. Cas. 837. 


3^ 2iy Exposure and abandonment of child 

Person having care of a child, exposing and 

abandonini' it. 


A person who r'.<eiv4.-d the child from the mother nn 
condition ol her not desiring to have i‘ back must be 
deemed to be a iJ«*rs<‘n having the care of the chihl, until 
he entrusts It to ►onie otiu r pcrt:ou or institution. When 
ihc person so rcc'-iving the thihl .ib.tinlons nr exposes it, 
he is guilty uikIct S. 317. iliough iib custody of the 
child rnav have heen only tcrnpoiaiy or short and 
hamling over bv ilie inoth» r for abandonm«-ni makes 
fier als«) guilty under Ss. 317 and toy, I.P.C. .ft Horn. 
i-a = ig iiom. L-R. «)34“i8 Cr. L.J. y 8=37 
-{*16. 


- -S. 317 — Exposure and abandonment. 

The gist of ibe offence und«T S. 317, is the expo- 
sure, wiili intention to .ibarnlon, and the manner ol 
exposing .an.! the fa. t that the child w.y sure to b- 
humd and looked after are not .-tsential ingtcdteiii 
ihougb they may be taken into ronsi<lcration 111 passing 
the seiu. ore. (ujol)->.t M. 66-2. Scc 1903 .\.W.N. 43 
Slipra. 


5 318- Scope — Fad of birth merely disclosed 

i<» a conOdant — Effect. 

Sr. lion 3tH, IVnal (lode, is designed to punish a 
pcis.in lor intentionally concealing the birth of the child 


from all and sundry, though she will not escape the 
consequences of her act if she merely discloses the fact 
of the birth to some conBdant. A.T.R. 1935 Cal.'^9>a 
36 C.W.N. 990=36 Cr. L.J. 1460=62 C.L.J. 260^62 
Cal. 1127 = 158 Ind. Cas. 761. 

S. 318 — Birth in hospital and known to nor^ 

SOS and others — Csse of concealment of birth If 
made out. 

Where the birth took place in the Medical School 
Hospital and was attended by nurses and others in the 
hospital who were well aware that the woman (accused) 
had given birth to twins and it was knotvn to two women 
whom the nurse endeavoured to persude to adopt the 
children and another relative of the woman (also 
accused) knew about the birth. 


Held, that there was no concealment of birth within 
the meaning of S. 318, Penal Code. A.I.R. 1935 Cal. 
489 = 36 C.W.N. 990=36 Cr.L.J. 1460=62 G.L.J. 260 
=62 Cal. 1 127= 158 Ind. Cas. 761. 


S. 318 — Attempt to conceal birth of child — 

Essentials to be proved. 

In order to convict a woman of attempting to conceal 
the birih of her child, the dead body must be found and 
identified as that of the child of which she is alleged 
to have been delivered. A. I. R. 1935 Cal. 489=36 
C.W.N. 090=36 Cr.L.J. 1460=62 C.L.J. 260=62 Cal. 
1127 = 158 Ind. Cas. 761. 


S. 318— Placing the child on Batora. 

The placing of the dead body of a child on a batora 
(<hing heap) clo'ie to a public road does not amount to 
a secret disposing of it within S. 318 of the Code. 20 
P.W.K. 1913 Cr.= i4 Cr.L.J. 525=328 P.L.R, 1913* 
20 Ind. Os. 1005. 

S. 31B — Leaving in a public place, near 

houses. 

Leaving the dead body of a child in a public place 
near a number of hotitcs tlocs not amount to 
• icpt'silion of the body under S. 3x8. (« 9*0 2 M.W.N. 
;79=i2 Cr.L.J. 562 = 12 Ind. Cas. 650. 

Ss. 319, 323, 326, 352 — Hurt — What amounts to. 

Hurl need not be caused by direct physical contact 
between accused and victim — Victim woman— Senous 
ntcntal derangement by causing shock amounts to hurl 
— Accused, with intent to frighten victim, presenting 
himself in dark in sutiden and horrifying manner— In* 

tention it> cause hurt can be presumed— Hurl, whctlier 

► implr or grifVoxiK depend-; on medical evidence. A.l.H- 
1941 Sind 19 = 45 Cr.L.J. 247=211 Ind. Cas. 88. 

Ss. 3x9, 34, 149 — Common intention* Joint 

Hability. 

Wliere S. 149 is found not applicablCf yet iflhe 
accused are found to have the common intention 0 
causing htin to their victim and if hurt is caused by any 
of them, they arc all liable under .S. 34, _ 

of hurl. A.I.R. 1936 Lab. 543‘=39 1 

P.L.R. 850=1. L R. (i93») La6 608=176 Ind, V”' 

678. 

S. 319 — Serious form. 

Wlicre a man of thirty, even though he had 
tlazcd by a blow on the head inflicted 
I'Uc, a[>proachetl the body of a dying » 

kicked liim on neck ainl then prcssctl with ms too* 
dying man’s hcail into the ground so uiat it n 
buried in the cat ih. 
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Held, the man was gviilty of the most serious form of 
simple hurt and maximum sentence should be awarded. 
ii3lnd.Gas. 481=5 O.W.O. 391 = 12 A.I.Cr.R. 2=30 
Gr. L.J. i 73=A.I.R. 1928 Oudh 282. 

- ■■ S. 330 — Bone cat— No evidence to show extent 
of cat — Grievous hurt, if can be inferred. 


O.L.J. 490=26 O. G. 18=24 = • 

1923 Oudh 97. 

S. 32* — Hurt— Elements of. 

Causing bodily pain is the essential element of hurt. 
167 Ind. Gas. 748 = 19 N.L.J. 18 = 38 Gr. L.J. 442. 


Where the evidence is merely that a bone has 
been cut and there is nothing whatever to indicate 
the extent of the cut, whether deep or mere scratch 
upon the surface, it is impossible to infer from that 
evidence alone that grievous hurt has been caused 
within the meaning of the definition in S. 320. 
Penal Gode. A.I.R. 1942 Pat. 376=43 Gr.L J. 51 1 
=8 B.R. 658 = 23 P.L.T. 633=200 Ind. Gas. 296. 

S* 320 — Non-fatal wounds. 

When two persons armed with deadly weapons in- 
tentionally attack and kill a person, and the deceased 
bears the marks of two wounds on his person, of 
which one only is fatal neither of the accused can 
escape being convicted of murder. 1941 M. W. N. 
953 - 

-Ss, 32O5 149 — Presumption. 

If a mob armed with deadly weapons goes to achieve 
a particular object by force or show of force, it is 
reasonable to infer that all the members of the assem- 
bly know that gricvoiis hurt, if not murder, is likely to 
be caused in prosecution of that object. A.I.R. 1939 
Pat. 61 1 = 18 Pat. 544=6 B.R. 203=41 Gr. L.J. 191 = 
21 P.L.T. 45=185 Ind. Gas. 529. 

— Ss. 320 — Death due to tetanus — Wound not 
Itself dangerous to life — Death within 20 days 
due to tetanus supervening — Hurt is not grievous. 

The designation in S. 320 , Penal Gode of a hurt as 
grievous which causes the sufferer to be during the 
space of twenty days in severe bodly pain, applies only 
when ’such effect actually lasts for a period of twenty 
days and when the sufferer <lic8 before that period has 
expired. 

Where the wound was not itself dangerous to life but 
death was cau.sed within 20 days, due to tetanus which 
supcrvcnetl. 

Held, that the would was not ‘grievous hurt*. 84 
Ind. Gas. 438=26 Gr. L. J. 294=A. I. R. 1925 Lab. 
297 - 

— — — S. 320 — Endangering life — Wound on neck 
with sharp.cdged weapon is dangerous to life, 
hut it is not sufficient in itself to cause death. 

The accused, a young man of twenty, inflicted a 
wound with a sharp-edged weapon on the neck of the 
friend in a sudden impulse as a result of a quarrel. The 
wound became septic and wounded man died. 

Held, that a wound on the neck was “dangerous to 
life” within the meaning of Cl. 8, .S. 320 and wa.s 

therefore grievous. But the woiiml itself was not in 
Itself sufficient to cause death and the circumstances 
did not justify a finding that the accused knew that 
his act was likely to cause death. Considering the age 
of the accused atul the circumstances, the sentence of 
seven yc-ars passe<l cjn the accused was very severe and 
sentence for two years was sufTiclcnt. 120 Ind. Gas. 431 
= 3 * Gr. L.J. 77 = 1 1 L.L.J.-,i 9 = A.I.R. 1930 Lab. 305, 

■ ■ -S. 320 — Endangering life. 

Wounds, which though not likely to cause death 
cause death must be held to have ‘endangered* life 
within the meaning of S. 320. 73 Ind. Gas, 49=9 

F. Y. D. 12 — 20. 


Ss. 322, 1T4, 109 — Accused holding legs 

of complainant — Accused's son thrusting lathi into 
rectum — Offence — Section applicable. 

A person who forcibly thrusts a lathi into rectum of 
another must at least know that he is likely thereby to 
cause grievous hurl to the victim as the rectum is a 
very tender part of human body, even if it be supposed 
for a moment that he did not thereby intend to cause 
grievous hurt. A.I.R. 1935 Oudh 468=36 Gr, L. J. 
ii5i = i935 0 .W.N. 902=11 Luck 384=157 Ind. Gas. 
370 - 

Ss. 352 and 32^ — Grievous hurt — Intention — 

Nature of injury- -Intention. 

' An intent to cause grievous hurt may be inferred 
from the circumstances of the case and the nature of 
the injury caused. When a man hits another over the 
head with a stick hard enough to fracture his skull 
and endanger his life, he must in the circumstanc<‘s, 
have either intended to cause grievous hurt or known 
that he was likely to cause it. (1911) i U.B.K. 105 
= 13 Cr. L.J, 471=15 Ind. Gas. 31 1. 


Ss. 322 and 325 — Offence — Essentials. 

To sustain a conviction under S. 322 it must be 
shown not only that grievous hurt has been caused, 
but if it has been caused that the accused intended or 
knew himself to be likely to cause grievous hurt. If 
the accused intended to cause or knew himself to be 
likely to cause simple hurt, a conviction under S. 325 
is bad. II U.B.R. (1914) 35=16 Cr. L.J. 431=28 
Ind. Gas. 1007. 

S. — 323. Synopsis. 

1. Abatement. 

2. Alteration of conviction. 

3« Applicability and scope. 

4, Conviction without specific charge. 

5. Death by beating. 

6- Evidence disbelieved — Conviction — Lega- 

lity. 

7. Private defence. 

8. Public servant. 

9. Punishment by teacher. 

10. Sentence. 

11. Separate conviction and sentence. 

x2. Miscellaneous. 


S. 323 — See CR. P. CODE, S. 403 (4). 5. Bnin. 

. A ^ 


L.R. 125. 

S. 323 — See S. 220. 5. Bom. L.R. 597. 

S. 323 — Volunlarily causing hurt— Injury — 

Rioting — Acquittal. See GR. P. CODE, S. 437. 5 

W M 


1. Abatement. 

^S. 323 — Abatement. 

A criminal prosecution under S. 323 docs not abate l)y 

reason of the death of the person hurt. 25 P R. 

Or. 1919 and 26 P. R. Cr. .917. Dissented from. 65 Ind. 

Cas. 549 = 44 Mad. 4 f 7 = «3 M.L.W. 379=1921 M.W.N. 

349 = 23 Cr. L.J. ii 7=A.I.R. i9->i 
Mad. 278=40 351, ' ' 
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S, 323 — Abatement — Death of person hurt. 

A criminal prosecution under Section 323 of the 
Indian Penal Code does not abate by reason of the 
death of the person injured. 44 Mad. 417, Foil. 81 Ind. 
Cas. 719=22 A.L.J. 520=5 Cr. 96=25 (Cr.) L.J. 

ioo7=rA.I.R. 1924 All. 666. 

2. Alteration of conviction. 

Ss. 323, 376 — Alteration of conviction. 

A con\’iciion under S. 376, I. P. C., cannot be altered 
to one under S. 323. A.I.R 1934 I^h. 178 = 34 P.L.R. 
787 = 35 Cr. L.J. 519 ( ! ) = 14; ind. Cas. 799 (2). 

S. 323 — Alteration of conviction. 

Accused assaulting Police constable in uniform. 
Matter should not be treated lighty. (Conviction under 
Ss. 325 and 353 was .'tltere<l to one under S. 323, as the 
blows to ihe constable must have cavtsed bodily pain.l 
A.I.R. i93<j Nag. cj 5 = I L'R* ^ I939' Nag 488« 1939 
lOi— .JO Cr. I. J. 905—18.1 Ind. Cas 231. 

— — S. 323 — Alteration of conviction — Conviction 
under $. 147 can be altered to one under S. 323. 

S. 23H, Critninal I’lrirccdurc Code is no bar to alter 
the e{>nvicn<*ti frt»m on<- uiuln S. >47 to one under S. 
323; whetluT .S. 147 is applicable or not depends 
on the number of p«i 50 iis ri>n(oriied. and this :sa 
9iie*stion which has lo be determinr<l by the Judge, 
A.I.R. 1922 All. 1 14. 

3. Applicability and Scope. 

So. 323 and 324 — Applicability and scope — 

Offence under — Injuries caused by lathi. 

Wlietber the lathi tisrd in a case i.s or is not an 
instrument likely to rause clraib is a question of fact 
ill each »ase and where the latbi used i.s not before 
the Oiurt. it cannot be saiti that the injuries were 
caused bv an instrument Hkrl\ to c.-uise tleaib. The 
eonsifiitin of the a<cus<d in sutli .a rase wcmld he 
under .S. 323 and not undr S. 324. I. P. (V>de. .A.I.R. 
1950 F,.P. 2 f '9 = r>i -T- 

S. 323 — Applicability and scope-' Offence 

nnder — Proof of — Medical evidence — Necessity. 

No niedir.d e\ld»-iKe is r«-<purrd to {>rove an offence 
ol rausiiut sirnpU' burl, f'auvji.u any pliysic al pain 
<\rn moineniarilv is stjfVu ient. A.IR. 1950 Kuf. 

.11—51 (;i. I..J iof,2. 

Ss. 323 and 147 — Applicability and scope — 

Accused, held should be convicted under S. 323 - 

Where in a fight between die accused .and the 
neigIil>ours. injuries amounting n. simple hurt were 
inflicted by ihr- accused and the fight was .a riot, noi 
ill a real but technical scnf«‘ : 

Held, that tlie accmcd sh<>ul<l lie convirieel under 
S. 323 and not S. 1.17. A.I.R. iD-f") ^ 4 ” 

•= 1 - b- R. (>945) All. .jj 2 =i 915 O. W. N. 
(H.C.) i.i« 194' AW.R. ni.C.) i 42 =jai Ind. 
Cas. 289. 

Su. 323. .152— Applicability and scope — Accused 

c hurged of having committed <lacolty— If can he 
convicted under Ss. 323 and 45 * 

An accused charged merely in gemi.al terms of 
‘ Jiaving <ommi(ted d.'irnity” should not be convicted 
iimler Sa. 323 and .152 as laiu r offences are not n<-ces- 
•i.arily cognate offenr «-s and in committing <lacoity, one 
doefc not neccfsaiily rause simple hu't or bouse tres- 
pass A. I. U M4- All 878=1945 A. 1 . J. l.|i 


S. 323 — 1. Abfttement. 


= 1945 O.W.N. (H.C.) 138=46 Cr.LJ. 495=T. T^P 
(1945) All. 432=1945 A.W«R, (H.C.) 145=216 
Ind. Cas. 372. 

I 

S». 323, 362— Applicability and scope. 

Charge of abduction supported by medical evidence 
of ruptured hymen — Charge should not be ente^ as 
under S. 323. A. I. R. 1942 Bom. 71=44 
Boro. L.R. 27=43 Cr.L.J. 529=I.L. R. (194a) Bom. 
384=199 Ind. Ci«i. 202 (F.B.). 

Ss. 323, 326, 302, 304 — Applicability and scope 

— Offence, held one under S. 394. 

The accused struck her daughter with a very heavy 
piece of wood whereupon she fell down and never 
stirred and everybody took her tojbedead. She was 
then hung to a beam so as to make it appear that ibe 
had committed suicide : 

Held, that in the absence of a post mortem certifi- 
cate it was not easy to say that accused must have bad 
the requisite knowledge and intention for a conviction 
under .>. 302. I.P.C. Under the circumstances of the 
case, there was no reason 10 think that the deceas^ 
did not die immediately. Accused therefore, commit- 
ted at least an offence punishable under S. 304. 

Held, also that even if the offence might have been 
one of a minor nature punishable under S. 325 and 
the girl might have died subsequently afl^ she bad 
been hung to a beam the accused would still be guilty 
of an offence punishable under S. 326. A.I.R. 194* 
Mad. 415 = 55 b. \V. 7 l=(* 94 *) * L.J. 224 

= 1942 M.W.N. 169=4 Cr. L.J. 671=201 Ind. Cai. 444. 

— — Ss. 323. 325 — Applicability and acopo. 

Which of two accused caused grievous hurt, not 
clear — 'Hicy cannot be convicted under S. 595, but only 
under S. 323. A.I.R. 1940 Mad. 586=51 L.W. 5 ^“ 
(1940) M.W.N. 538=4* Cr.L.J. 923=4*2=190. 

s. 333— ApplicabUity and acope-j«ttrt— 

Several assailants— Some not actually StrUctof— 
Conviction. 

Where a number of persons are attacking, it ** 
necessary that every one of them should actually slrue 
ihr victims although they maybe near enough mcm- 
selves to iee<-ivr injuries if the vtrtims arc lathing o 
in -self-deferK e. 40 P.L.R. 2i7. 


S. 323, 325, 97— Applicability and scope. 

Accu:.cd, not a proclaimed offender 
•ustody of vilhage chaukidar wlio, in the course 
^r. receiving slight injury — Rescuer*, held SJJe— 

jnder S. 325 nor under S. 3*3. A.LR- ^ . 

12 Cr. r..J. ^ 99=7 B.B. 236=22 P.L.T. 8 o=r 9 i Ind. 

S# 323 — Applicability and acopc* 

Constable assaulted at RamlUa 
Jonslablc not there in pursuance of duty, but oniy 

p<-rtator : 

Held, that the offence, fell under S. 3*^ nnd no 
nder S. 332, I.P.C. t6i lad. Cat. i 2=37 Cr. LJ 
75 .58 N L.J. 18O. 

•S. 323 - Applicability and scope 


A perton ik not said to be guilty of *^bery 
Fciied iUegally attached bull by »nfl'Ctmg an njo^ 
r is guilty only under S. 323 >835 M.W.N- 1*95 
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Sfl, 323, 110 — Applicability and scope. 

Acciued grappling with .the deceased — Accused calling 
out her son — Son giving a lathi blow — Accused hitting 
on bead of the deceas^ : 

Held, that the accused could be convicted under Ss. 
393, 110, I.P*G. A.I.R. 1935 Oudh 473=1935 

0. W.N. 909=36 Cr. L.J. 1201 = 157 Ind. Gas. 372. 

S» 3*3 — Applicability and scope. 

Accxised and number of other persons assaulting 

and causing injuries to complainant’s men — When first 
inj^y was caused to any person, foice was used and 
offence of rioting was complete and that subsequent 
injuries, though inflicted in pursuance of tlie same 
common object, were distinct injuries justifying a con- 
viction under S. 323. A. I. R. 1933 All. 819 
=34 Gr.LJ. 1099=1933. A.L. J. 1178= 145 Ind. Gas. 
9 * 3 - 

Ss. 323, 114 — Applicability and scope — Previous 

conspiracy. 

It is not necessary to sustain a conviction under 
S. 323 read with S. 114 that there should be any evi- 
dence of previous conspiracy between the abettor and 
that person abetted. 1933 M. W. N. 715. 

— S. 323 — Applicability and scope — Offence 

under* 

Removing by force a person other than a person 
against whom a decree for ejectment from bouse and 
TOssesrion is obtained, is punishable under S. 323, 

1. P. C. 34 C.W.N. 583=A.I.R. 1930 Gal. 720=12? 
Ind. Gas. 551. 

— Ss. 323 and 34 — Applicability and scope — 
Attempt to cause hurt — Joint action. 

Two of the four persons with the common object 
of beating the complainant assaulted him while the 
other two stood ready armed with lathis to take part 
m the assault if required. Held, that the latter two 

S. 323, TPC. 18 Cr. L.J. 382 = 
38 Ind. Gas. 766 (Pat.) . 

323 — Applicability and scope — Biting by dog 
” Omission to take care of dog is offence under 
S. 289 and not under S. 323. 

?^cused was charged with omission to take order 
with his dog inasmuch as the animal bit the complai- 
nant in the front aspect of the right forearm causing 
three incised wounds : 

Held, he is guilty under S. 2S0 under 

8.323. 81 Ind. Gas. 53 = 2 Bur. L. J. 8 = 25 Cr. 
L.J. 565 =A I.R. 1923 Rang. 147. 

" " Ss. 323 and 336 — Applicability and scope — Stone 
throwing — Rash or negligent act causing hurt — 

Intention— Offence. 

S. 336 should not be applied where the facts consti- 
tute a graver offence. The accused, who 

had a quarrel with his debtor over non .discharge 
of a loan, pelted brickbats at his house knowing that 
there were occupants in it, and hurt one of them who 
was under medical treatment for ten days. Held, that 
the accused should be convicted under .S. 323 and not 
under S. 336, as the hurt caused was the natural and 
probable consequence of his act. 17 Cr. L.I 46^ = 36. 
Ind. Cas. 145 (L.B.). 

— S. 323 — Applicability and scope — Conviction — 
Abusive language. 

Conviction under S. 323 is had where the complai- 
nant merely mentioned that accused used abusive 


language aod made no mention of assault, i P.W.R* 
i9i6Cr. = i7 Cr.L.J. 111=32 Ind. Cas. 847. 

4. Conviction without specific charge. 

Ss. 323, 147 — Conviction without charge — 

Accused prosecuted for rioting — Charge mendoiung 
only S. 147 but indicating that accused were charged 
not merely \vith rioting but actually wnth causing 
hurt — Some accused acquitted and remaining convicted 
under S. 323 — Conviction, held not illegal as offence 
of which accused were convicted was mentioned in 
charge sheet — Mere omission of “S. 323” held, did 
not prejudice accused. A.I.R. 1941 Nag. 10=42 Cr. 
L.J. 203=1940 N. L.J. 575=1. L. R. (1941) Nag. 
139—191 Ind. Gas. 593. 

Ss. 323, 325 — Conviction wlthont specific 

charge — Attempt to commit murder — Conviction 
for voluntarily causing hurt wlthont specific 
charge — Legality of. 

The offence of hurt is included in the offence to the 
attempt to commit murder. The Court has jurisdiction 
to convict the accused of voluntarily causing hurt 
without a specific charge in that behalf. 167 Ind. 
Cas. 748=19 N.L.J. 18=38 Cr. L.J. 442. 

5. Death by beating. 

Ss. 323, 324 — Death by beating. 

There was no previous premeditation about the 
matter. The party did not go to attack deceased in 
any way. They had gone to rescue the cattle from the 
deceased who was taking them to pound. The attack 
was only a scuffle between the deceased and the rescu> 
ers except that one of the rescuers suddenly inflicted a 
blow with his knife on the deceased which proved fetal : 

Held tliat the accused other than the one who 
had inflicted a knife blow, were not guilty of offence 
more than under S. 322. It did not appear that at 
any stage before the incident happened they were 
aware that there was any likethood of the deceased 
receiving any stab wound. Their conviction under 
S. 324/109 could not be sustained. A.I.R. 1942 Cal. 
.426 (2) =43 Cr. L.J. 455 = >99 Ind. Cas. 55. 

— — Ss. 323 and 3o4 — Death by beating. 

Dcccnsecl was dragged, fisted and kicked by accused 
— Death from asphyxia due to strangulation — No mo- 
tive, no enmity — Intention to hurt only : 

Held, that the accused could be convicted under 
.S. 323 and not un<ler S. 304. 1934 M.W.N. 691. 

S. 323— D c a i h by beating— Continual 

ill-treatnient of (laughtcT-in-law by mother- 

in-law — Daughter-in-law spilling oil — Beating — Death 

No evidence showing intention or knowledge of likeli- 
hood of causing death — Mother-in-law was held not 
guilty under S. 304 but under S. 323. 85 Ind. Cas. 
150=5 L.R.A. (Cr.) 161 =26Cr.L.J. 47o=A.I.R. 1925 
All. 12G. 

- — S. 323— Death by beating— Fight over cattle 
trespass— Accused’s party desirous of chastising 
cattle-owners — Accused holding deceased and his 
partisans beating him with lathis — Death caused 
by blows on temple— Accused is guUty under 
S. 323. 

Theie was a quarrel and fight over cattle trespass 
and the party in whose fiekl trespass was committed 
disposed of the party of the owners of cattle, as the 
snf.porter of the owners came one by one. When the 
deceased came up, the accused caught his hands and 
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some of the members of his parly hit deceased with 
lathi. There was no intention on the part of the 
accused’s partisans for causing the death of or grievous 
injury to the owners of the cattle. The desire was 
to chastise the owners of the cattle which caused 
damage. One of the blo^vs was hit on the temple and 
killed the deceased. 

Held : that the accused must have expected that 
simple injuries would be caused and he could not be 
held liable for one of his party hilling a blow on the 
temple and causing the death of the deceased and that 
the accused was guilty only under S. 323, I.P.C. 88 
Ind. Cas. 520 = 2 O.W.N. 465=26 Cr. LJ. 1160 = 
A.I.R. 1925 Oudh 482. 

323 — Death by beating. 

Where death is caused sis a result of simple injuries 
and where it is shown dial the accused person 
had no knowledge that the deceased’s spleen ^va3 
diseased) he could only be convicted of causing simple 
hurt. 72 Ind. Cas. 533 = 24 Cr. L.J. 421 =A.I.R. 
1924 Lah. 218. 

Ss. 323 and 325 — Death by beating. 

Where the accused gave blows and kicks to the 
deceased simply with intent to give him a good 
thrashing which resulted in his death should be 
convicted under S. 328 in absence of express proof 
thal he intended to cause death or grievous hurt. 57. 
Ind. Cas. 826 (Pat.) 

6. Evidence disbelieved— Conviction— Legality. 
Ss. 323, 324, 395 * 452 > * 47 . 148— Evidence dis- 

believcd— Conviction— Legality— Case of dacoity— 
Entire evidence of prosecution found false — Case 
mast fail— Case cannot fall under Ss. 323 and 

324- 

Where, in a case of daeoity, the Ci»url disbelieves 
the entire evidence for the prosecution as regards the 
dacoiiy, the case must fail and the Court cannot 
convict’ the accusc<l \inder .S. 323 merely on the 
ground that the toiiiphiinant’s party h.ad received 
injuries and the injuries may have been caused by 
some of ihc accused. A.I.R. 1945 All. 87 =1945 
A.L J. >41-^46 Cr. L.J. 490=1945 O-'V.N. (M.C.) 
138=1. L.R. M940) All. 432=19-^5 A.W.K. (H.C.) 
i43 = 2j 8 Ind. Cas. 372. 

— — S. 323 — Prosecution evidence disbelieved — 
Conviction based on injuries on persons of 
accused — Whether can be upheld. 

Where in .1 prosc<iition under S. 323, I.P.C., the 
Judge disbelieved ihe entire prosectilion evidence and 
convicted the an ijs<‘d simply l>ecausc ihey l>orc a 
number of injuries on their persons : 

Held, th.u the couvirlion could not he upheld sint- 
ly because they lw>re ii»jiii-i«-s on iheir persons. If the 
Judge watited to iitaititain the convictions of the 
accused, it was itK iiinbent upon bitn to base the con» 
victior)s on sonu- evitlcii'c apart (r<*m the preseiue^ of 
iiijuri«s i»n th«- persons <*i the arciised. iCOlrul. Cas. 

^53= 39 P.I. K. 7 = 38 Cr. L.J. 797 (i). 

S. 323— Disbelieved— Conviction — Legality — 

Evidence. 

Where the major portion of the prosecution evidence 
is loiiiul i<* be f.dsc and l.iinled with gros^ exaggera- 
tums it is imposviblc to build up a case of an offenre 
under S. 323, I .P.C., out of the mass of lies told by 
the prosecution witnesses. A.I.U. 1934 Oudh i 24 «ii 

O.W.N. 337 = 35 Cr. L.J. U04— 9 Luck. 517-148 Ind. 
Gu-s. O70. 


7. Private Defence. 

S«. 323, 96 — Private defence^Boy raising 

cloud of dost in street — Passer-by chastising and 
bearing boy — No offence is committed. 

Where a boy is causing injury to the passers-by, of 
whom accused is one, by raising a cloud of dust, 
and the accused prevents tlie boy or chastises him 
and beats him, he cannot be said to be committing any 
offence. Technically, it would amotmt to an act done 
in the exercise of right of private defence. A.I.R. 
1944 Mad. 168 = 1943 M.W.N. 801 =(1943) 2 M.L.J. 
644=45 Cr. L. J. 524=212 Ind. Cas. 8. 

S» 323 — S. 54, Criminal P.C. — Private defence — 

Non-cognizable offence — Refusal to go Co thana. 

Where the accused arc charged under an offence 
Nvhich is non-cognizable and therefore, one to which 
S. 54 of CriminU P. C. does not apply, tlie accused 
arc perfectly within their right to refuse to be driven 
to the thana. Even if they use some force to extricate 
themselves from the clutches of the Police, tlicy cannot 
be held guilty. 22 P.L.T. 29. 

S. 323 — Private defence. 

The applicant was convicted of an offence undtf 
S. 224 ; Sessions Judge in appeal found that appli- 
cant was not in lawful custody and acquitted him of 
the offence under S. 324, but convicted him under 
S. 323. 

Held, the constable was guilty of the^ offence of 
wrongful confinement and obviously as against him the 
appellant >vould be entitled to right of private defence. 
85 Ind. Cas. 44=26 Gr. L. J. 428=A.I.R* 19^3 
AU. 34. 

8. Pablic Servant. 

— — S. 323 — Public Servant — Offence under S* 

359 ) Madras District Municipalities Act. 

It is open to the Magistrate to proceed against ^e 
accused on a charge under S. 323 Penal Code when 
information was laid before him only for an offend 
under S. 359, Madras District Municipalities Act, lor 
obstructing a municipal servant in the discharge of*^* 
d»uieB. A.I.R. 1946 Mad. io 2 = (i945) 2 M.L.J. 5 y 
«58 L.W. 640 (0=1946 M.W.N. 274=223 
Cas. 575. 

Ss. 323, 307, 304— Public servant— Abused 

caught by constable, effecting escape by 
wound on client with knife — Medic.al opinion that 
liad the injury been deeper, an inch more, u woui 
have caused instantaneous death — Victim indoor paiic 
for 1 1 days : , 

Held, that the circumstances and situation 
that there was no requisite ‘intention’ or 
as contemplated in S. 307. On the other hand, 
avsaiI.'tni*K intention was to release himself 
constable's hold and run away. His object in dca i 8 
the blow would be notliing more tlian _ . 

the constable. When the nature of the act 
only means of judging the intention, the agen 
be presumed to intend only the natural conscqu 
of the act, which in the present case, tvas 
Hence the accused could not be convicted un^er j. 
3o 7, Penal Code. A.I.R. IP 43 N^g- 
N.L.J. 90 = 44 Cr. LJ. 5I2 = LL.R. (i 943 ) Nag, 4 " 
206 ind. Cas. 382. 

Sb. 323, 332 — Pitblic servant. 

When the accused chased the Police Constable 
beat him very scc'Crely but his attack was not concern 
with tJie actual rescue of the arrested person, / 
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were guilty of the minor offence punishable under S. 
333 and not under S. 333. A.I.R. i94o Cal. 

C.W.N. 502=41 Cr. L.J. 744 = 12=189 Ind. Cas. 480. 

Ss. 323. 354 — Public servant — Process-server 

and decree-holder going to house to effect deli- 
very of it to decree-holder — ^Woman occupant 
refusing to vacate — Forcible remov^ — Struggle — 
Dhoti of woman getting loose — Civil P.G.) O. 21, 

R. 35 - 

Where, under an order of a Civil Court a peon was 
deputed to hand over possession of a house to the 
decree-holder and on his going there to deliver pos- 
session, he was told by the daughter-in-law of the judg- 
ment-debtor that the latter was not there and she and 
her husband refused to vacate the house and they were 
forcibly removed from the house by the applicants : 

Held, that she was wrong in refusing to vacate the 
house and being bound by the decree; under O. 24* 
R. 85, Civil P.G., she could, if necessary, be forcibly 
removed from the house if she refused to vacate and 
that the applicants were not to blame in removing 
her and her husband forcibly from the house on their 
refusal to vacate : 

Held, also that as for the dhoti of the woman get- 
ting loose in her struggle, that was no deliberate act 
on the part of the applicants but that was a direct 
result of her own violence during the struggle and 
there was no attempt to violate her modesty, Con- 
sequently, the applicants were wrongly convicted of the 
ofl^ce4^of causing simple hurt and of assaulting a 
woman with the intention of outraging her modesty. 
The violence that was used was only sufficient to remove 
her from the house to which she was not legally en- 
titled, and the applicants acted in good faith in the 
exercise of their legal rights. A.I.R. 1936 Oudh 379 
= 1936 O.W.N. 601=37 Cr. L.J, 892 = 164, Ind. Cas. 99. 

■ — Ss. 323, 332 — Public servant — Naib Tahsildar 
going to accused’s village and demanding revenue 
— Beating of Naib Tahsildar by accused's sons — 
Court considering it not improbable that accused 
was roughly treated by Naib Thasildar — Section 
33a if applies. 

On the Naib Tahsildar going to the village of the 
accused to demand payment of land revenue from him 
he raised an outcry and his sons came out and beat 
Naih Tahsildar. The accused alleged that he raised 
an outcry because he was beaten and his beard was 
pulled by the chaprasis who had accompanied the 
Naib Tahsildar and under his orders. It appeared 
that although the reason alleged was not satisfactorily 
proved, there was more than a probability of the 
accused having been treated in the manner alleged : 

Held, that, in the circumstances, the accused were 
entitled to the benefit of the doubt in that tliey tried 
to resist an illegal act of the officer and that S. 332, 
I.P.C., would not apply to the case, and that for the 
injuries caused to the Naib Tahsildar, the person who 
caused them committed an offence under S. 323. A.I.R. 
*933 Lah. 162=33 P.L.R. 1065=34 Cr. L.J. 460=142 
Ind Cas. 69?. 

S. 323 — Public servant. 

Where there arc serious irregularities in connection 
with house search and the person whose house is 
searched assaults and beats a constable, the offence 
falls under S. 823 and not under S. 832. 11 B-L.T. 878 
= 125 Ind. Cas. 784. A.I.R. 1930 Pat 387. 

8 . 523 — Public servant. 

A person beating a public servant entrusted with the 
duty of executing a warrant of attachment is guilty 


imder S. 323 and is not justified in beating under S. 99. 
105 Ind. Cas. 684=28 P.L.R. 29o=28 Cr. L.J. 972 = 
A.I.R. 1927 Lah. 851. 

S. 323 — Public servant — No hurt but criminal 

force used to public servant — Charge was altered 
from S. 323 to S. 352. 

When there is nothing to show that any bodily pain, 
disease or infirmity was caused to anybody or that any 
act was done with the intention of doing so, but where 
the accused clearly used criminal force, the Court on 
reference altered the conviction under S. 323 to one 
under S, $52 especially in view of the fact that the 
accused intended to prevent the warrant being executed 
but which happened to be technically not legal. 71 
Ind. Cas. 503=20 A. L.J. 921=45 Ail. 142=24 Cr. L.J. 
i 5 i= A.I.R. 1923 All 87. 

9. Punishment by teacher. 

S. 323 — Applicability — Principal or Headmaster of 

school— Infliction of corporal punishment on erring 
pupil for correction and maintaining school discipline— 
Offence— If protected. See PENAL CODE S. 88. 51 
L.R. 1031 I.L.R. (1949) Bom 46 = A.I.R. 1949 Bom. 
226. 

S. 323 — Punishment by teacher. 

Child below 12 years — School-master inflicting cor- 
poral punishment necessary for school discipline is 
protected under Ss. 79 and 89 — Extent of schoolmaster’s 
control over a pupil depends upon circumstances of 
each case. 94. Ind Cas. 412=3 Rang. 659=2? Cr. L.J. 
636=A.I.R. 1926 Rang. i 07 . 

xo« Sentence. 

— — S. 1x7— Sentence — ^Three months R.I. not ex* 
cessivc. 4 A. I. Cr. D. 179. 

Ss. 423 and 147 — Sentence. 

Even when the proceedings under 8. 145, Criminal 
P.C., had ended with an order declaring the accused 
to be in pos.^cssion of property in dispute and that his 
posiession should not be disturbed, the question of 
title not yet having been decided, even assuming that 
the accused was in actual possesion of the fields at the 
time and had sown the crop, his behaviour in collect- 
ing men and making a violent attack in broadlightin 
the streets of the village on the party wliich had cut 
and removed the crop, instead of obtaining tbc assis- 
tance of the Police was an act of grave lawlessness for 
which sentences of imprisonment were properly im- 
posed. 

(His Lordship declined to reduce the sentence), 
A.I.R. 1945 Nag. 269=1945 N.T,.J. 349=4 Cr. 

L. J. tM=I. Lt R. (1945) Nag. 881 = 221 Ind. 
Cas. 199. 

Ss. 323, 304, 325 — Sentence. 

When deceased had come to make a report about 
a murder, the accused who was a Sub-Inspector, 
thinking that the deceased was concealing some facts, 
got angry and slapped and knocked him down. The 
deceased then went to the Police Station and when his 
report was copied down came back without any 
assistance but complaining of great pain. The accused 
took him to his house, where is was alleged he was 
killed and his body, with the aid of others was thrown 
in a jungle. The skull of the deceased was found 
fractured. No motive whatever was suggested why the 
Sub-Inspector should have wished to cause any serious 
injury. There was absolutely no evidence at all that 
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tlie Sub-Inspector at any time used any weapon which 
could have caused the fracture of the skull. It was 
not impossible for the injury to be caused when the 
body was thrown into the ravine in the jungle The 
doctor’s evidence showed that the chankidar was a 
man of about 6o years of age and it might be probable 
that Uie fracture of the skull was caused by throwing 
the body into the ravine after death : 


Held, that in the absence of any direct medical evi- 
dence on the point, it was not impossible that death 
may have been caused by some interrtal injury- inflicted 
by Uic Sub-Inspector when he firet attacked the de- 
ceased. The fact that the accused look him tn his 
house cUd not necessarily suggest that there was any 
intention on the part of the accused to cause him 
further injury. Of the two alternative^ that the Sub- 
Inspector caused his death by hitting him on the head 
with a lathi or similar weapon and that the Sub-Ins- 
pector caused his death by inflicting some internal 
injury, the Court must act upon that w'hith involved 
the lesser guilt. The accused was, therefore, only 
guilty under S. 323, and not under S . 304 or S. 325 : 


Held, however, that an a.«^>ault upon an old man of 
60 made in such a way that death resulted, even if 
that result was in some way unexpected, was an attack 
oi a ver>- brutal nature calluig for the severest sentence 
for the oU’cnie that it was possible to inflict. .A.I.R. 

1938 All. 9i-»(i937) A.LJ. I 253=.39 C)i.L.J.3G4 = 

i 937 A.\V.R 1O99— I73lnd. Cas. 83K. 


S. 323 —Sentence — Injuries of a minor nature 

and detected after four or five days. 

Where the iiijuiies inflicted arc of a miooi nature 
and arc dciccied only after four or five day^, a sentence 
of six months and three months on the accused is too 
severe and punibhment for die period of imprisonment 
already undergone (one and a half monthv) would be 
sufficient. A I R tgdj Lah. 3!i (i)=34 P.L.R 08 = 
33 Cr. L J. tj05 (i) = i47 Ind Cas. 1226 (i). 

S. 323— Scntcncc^Deatb by beating. 

A strong >oung man, who very trivial incid'-nt 
and widioiit any provocation hits nis wile m the 
abdomen within a few days ol her having delivered 
ol a child and thus cauvfa her an injury W'hicii results 
in her dcadi the next day may, if the woman had an 
enlarged rple<'n. not he guiliy of .tii oll^nce liighcr than 
that ujidci ,S. 323, but thejc ran be no doubt that a 
scnteiKc of three months* ugorous iinpiisonmeni only 
is ridiculously low in vucli a case, and should be 
enhanced. 114 Ind. Ca>. 442=30 Gr. L. 1 . 3 oo=i 92 o 
Gr. C. 90— A.I.R. 1929 Lah. 531. 

II. Separate conviction an I sentence. 

3 ^ 3 < *49 — Separate conviction and sentence 

Some of rioters throwing stones and causing 
injury — Such persons not known — Conviction. 

' Wheio some of ihf riotci^ iluevv 'loucs c.iu^iiig in- 
jury and the p<-r.son» who dul so c.ould not be known, 
the tonviciioii bhould b<- undn .S, 323 i<-.ui with S. 149 
and not under .b. 32'i .iloii'- and ihr- iinposiiion uf dis- 
tinct and ^cparan• .venicntrs under .S 323 and S. 14(1 
illegal. A.I.R. 1942 I’at. 319^23 i'.L.T. id .— it ij.R. 
793—43 Gi.b.J. 742=2t>i Ind. Gu>. -Idb. 


—S. 323 — Separate conviction and sentence. 

Accused assaulting pereon — All convicted under S». 
147 and 323 and separate sentence under each section 
awarded — Offences under Ss. 147 and 323 held were 
separate and S. 71 did not apply. A.I.R. -940 Oudb 
41971940O.W.N. 659=41 Gr. L.J. 775*1940 A.W.R. 
307 (2) = 16 Luck. 5is=ifi9 Ind. Cas. 648. 

Ss. 323, 452 — Separate conviction and sentence 

- Conviction both under Ss. 323 and 45a for 
offence committed on same occasion — Separate 
sentences. 

An offence under S. 323, I.P.C., is not ncctssarily 
included in one punishable under S. 431, Where 
therefore an accused is convicted for offences both 
under Ss. $23 and 152, committed on one and the same 
occasion, separate sentences can be passed for each 
offence. A.I.R. ig 38 Rang 1 14=39 Cr. LJ. 487 = 174 
Ind Cat). 952. 

S. 323 — Separate conviction and sentence 

Rioting and cansing hurt — Separate sentencea 
can be passed. 

Causing hurt and using force arc not the same thing 
and the word ''force" docs not appear in the definition 
of “hurt’’. The use of criminal force is no doubt an 
ingredient ol’ the offence of rioting, but the force neces- 
sary to constitute these offences may fall far short of 
“causing bodily pain,’* and if further force is used 
wliich docs cause bodily pain, then the offences which 
involve and are complete by mere use of criminal 
force have been exceeded and that excess constitutes 
another offence, viz., that of causing whatever more 
serious form of bodily hurt has been the result ; 
Mad. Cr. Revn. Cases 248 of 1924 andf982of 1926. 
Diss. from. 105 Ind. Cas. 806=39 M. L. T* 543**927 
M.W.N. 850=28 Cr. L. J. 982=9 A.I. Cr. R. 160= 
A.I.R. 1928 Mad. i8=-53M.L.J. 653. 

-S. 323 — Separate conviction and sentence. 

The offence of causing hurl is a separate offence 
from Uiat of rescuing cattle and separate sentences 
may legally be passed. 105 Ind. Cas. 806 = 39 M.L.T, 
-'> 43=>927 M.W.N. 850=28 Cr. LJ. 982=9 A.I. Cr. 
R, i6o=A.I.R. 1928 Mad. 18=53 M.L.J. 653. 

S. 323 — Separate conviction and oeatencG. 

It is by no means uncommon for an offence punish- 
able under S. 323 to require, and get, a much heavier 
sentence than one punishable under S. 325. ^7 

lud. Cas. 1053 = 27 Cr. L.J. t229 = A.I.R. 1927 
Nag. 49. 

Ss. 323, 326 — Separate conviction and sentence. 

Seperate sentences cannot be passed under Ss. 323 
and 326 in the case of an assault upon a single person. 
Where it is found as a matter of fact, that one of the 
.iccused .'Stacked with a spear and the oUiers inflicted 
blows un legs and arms with lathis, it is not necessary 
to (ind that all the accused arc guilty of an offence 
under S. 326. In such a case each accused should be 
convicted ioi the off«:ncc of wliicli h<‘ is actually found 
to be guitly, 103 Ind. Cas. 198=28 Cf# 
L.J. 6ii2 = A.l.R. 1927 Oudli 313. 


Ss». 323, 325— Separate coovictxoii and i>eutcnce. 

A< cuhcd causing gricv<ms ami 6iui{»le hul ls to 'atne 
person on same occasion — He can be tonvictc d only 
undei S. 325, and not also under .S. 323 s«-p.»raiely, 
A.I.R. 194« Oudb 419 = 1940 O.W.N. = Cr.l,.J. 
775 =-* 94 “ A.W.R. 30; tv; = 16 Lack- ji = 189 ind. 
Gag, 648- 


S. 323— Separate conviction and Benten^e*” 

S. 149, merely declaratory — S. 147 and S. 3^3 
create diBtinct offeaccB — Separate soatencea 
illegal. 

S. 149 Cl cates no substantive olfence in itself. It i* 
merely declaiatory of the law and makes a person 
who nas bcco a member of an unlawful assembly 
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liable for the offences committed by any other 
ber of it. Buts. 147 is a substantive 
and makes a person guilty of the offence of rioung as 
distinct from actually causing any injury or hurt. 
Similarly S. 323 is a distinct offence in itself ; therefore 
there is nothing illegal in convicting a person of offences 
under both these sections. As soon as the fust injury 
is caused to any person force is used and tl^ 
of rioting is complete. Subsequent injuries though 
inOiclcd in pursuance of the same common object, 
would be distinct injuries justifying a conviction 
under S. 323: >7 260 Appr, 6 All 21, 

Dbt.; 9 All. 645 and 14 A.LJ. 738, 9 - 

Cas. 463=24 A.L.J. 178=7 L.R.A. Cr. 13 = 27 Cr. 
L.J. q 87=A.I.R. 1926 All. 225. 


— j 23 — Separate conviction and sentence. 

Conviction under Section 323 on charge uudtT 
section 148 is not illegal. 85 Ind. Cas. 822 = 26 Ci. 
L.J. 598=A.I.R. 1923 Lab. 326. 


S, j 23 — Separate conviction and sentence 

Inter-relation of section discussed. 

An unlawful assembly may have a common object 
of committing hurt or grievous hurt and when such 
an assembly uses force or violence of the least 
amount, the members thereof are guilty of rioung 
and punishable under S. i 47 - If, however, their 
common object is accomplished by causing hurt or 
grievous hurt, they would be liable to conviction for 
the further offence under S. 323 or 325 as die case 
may be. The individual members committing the 
hurt of grievous hurt will be convicted for those 
offences and, if the other members who did not 
actually commit the hurt of grievous hurt, 
knew that such an offence was likely to be committed 
in the prosecution of the common object they would 
also be liable to conviction for the hurt or grievous 
hurl, as the case may be, by reason of S. 149 of the 
Code. 


Section 71 of the Code rnay be invoked to relieve 
the offender under S. 323 if that is stated to be the 
common object of the assembly and as necessary 
ingredient constituting an ofTence under S. 147. it> 
61 Ind. Gas. 833 = 2 P.LT. 9’.=22 Cr. L.J. 449 = A. 1 .R. 
1921 Pat. 432. 


Complaint under S. 323— Miscellaneouo— — 

Proceedings under S» 107. Criminal P.C-, gainst 
same persons by same complainant — Transfer of 
latter to Bench Magistrates — Propriety of. 

In a case w-here ihe same complainant files a com- 
plaint under S. 107. Criminal P.C. and a separate one 
against ihc same persons under S. 323, I.P.G., the 
former alone should not be transferred to ihe Court of 
the Bench Magistrates. A.I.R. 1934 Oudh 85 = 35 
L.J. 417 (2) = n O.W.N. 66 = 147 Ind. Cas. 516. 

Ss. 323, 325, 147 — Misellaneous. 

All offence under S. 147 has been made a substan- 
tive offence by I. P.C. and there is no illegality in the 
accused being charged under that section in addition 
to charges under Ss. 323, and ^325. A I.K. 1938 
Oudli 95= 1938 O.W.N. 218 = 39 Cr. L.J. 341 = 173 
Ind. Cas. 386. 

S. 323 — Miscellaneous — Altercation and squa- 
bble — Technical offence. 

On a finding on appeal that there was probably an 
altercation and stjuabble between the parties and that 
only a technical offence was committed, the accused 
should be acquitted. 6 P.W.R. 1919 Cr. =20 Cr. 
I-J- 303 = 50 Ind. Cat. 351 

S. 324, 307 — Applicability. 

P, when pursued as a thief by B. firing at B and 
hitting him, not in vital part of his body : 

Held, that it was an act so imminently dangerous 
dial it would, in all probablity, cause death or such bodily 
injury as would be likely to cause death. It was not a 
simple case of an offence under S. 324, I. P.C-, but that 
the offence fell within S. 307, I. P.C. A.I.R. 1944 Sind 
83=45 Cr. L.J. 598=212 Ind. Cas. 352 (F.B.). 

S. 324 — Right of self-defence — Burden is on 

accused. 

Under S. 324, I.P.C., the bui'd< n is on the accusctl 
10 show that they had a right of seir-dcfence. A.I.R. 
1943 Mad. 59 «=-'M )43 M.W.N. 27 r>=-^(i 943 )t M.L.J. 
3r,2=-56 L.W. 329- 44 Cr. L.J. 783 = 208 Ind. Cas. 

424. 


12. Miscellaneous. 


Ss. 324, 114 — Private defence. 


— -S. 323 — Miscellaneoas. 

Where an offence was committed under S. 323 
l.P.C. in connection with the possession of field, the 

a uestion as to who was in possession of the field in 
ispute was very material to the merits of the case. 

1939 A.W.R. (C.C.) 3>9=i939 O.W.N. 1105 

— 'S. 323 — Miscellaneous— Husband, if has 
general and unqualified right to beat his wife for 
impudence. 

A husband has no general or unqualified right of 
punishing hU wife by beating her for impuderice or 
impertinence. No such general or unqualified right is 
now-a-days recognised by law. and wife-beating is not 
CO nomine one of the exceptions in the Chapter of 
‘‘General Exceptions" In the l.P.C. Although a Judge 
may be entitled to have his own views on the subject 
in a private capacity, yet he is not justified in laying 
down the law in this manner from his scat on the 
Bench, and declaring in general and unqualified terms 
that a husband has such a right. 1938 Mad. 

788=44 L.W. 348 = 1936 M.W.N. 895=37 Cr- L J- 

11^3=165 Ind. Cas. 330- 


Where all that the accused were alleged 10 have 
done was that they ordcTcd certain persoiLs of iheir 
parly U, assault the complainant, and the order 
wa.s given by them at the time when the complainant 
was trespassing into ihe lan<l which is found to belong 
rightly lo and in possession ol tin* act uscil 2)arty and 
die accused never orden’d such persons to cause gri- 
vous hurl to the complainant, the accused cannot be 
said to have cxcectled the right ol prix ate defence of 
properly and ihcir convictions and sentences under 
S. 32.1 read with S. ii.j. cannot be maintained. A.I.R. 
1943 Pat. b=i5 R.P. 213 = 23 p.L.T. 577—4.} Cr. L.J. 
172=9 B.K. i35=-204 Ind. Clas. 271 (D.B.). 

Ss. 324, 149 -Threat by only two of the 

accused. 

Usi‘ of ihrcaiening words liy tw o of accused dial none 
of ihe persoirs slioiild l,e left alive, held, did not show 
that rest of the accused shared homicidal intention 
with (hem — These aeciised alone held guilty of murder 
and rest of hurt. .A.I.R. 1942 Mad. 446 = 55 L.W. 
192=1942 M.W.N. 298 =(i942) i M.L.J. 460=43 Cr, 
L.J. 813=202 Ind. Cas- 311. 
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Is. 324, 325, 326 — Conviction nnder so. 

325 326 -One sentence for aU offenceV- 

propnety. 

Where the accused are convicted of offences under 
Ss. 324, 325 and 336, r.P.C., it is improper to give 
one sentence for all the offences but, if the cumulative 
sentence p^cd is such that it could be passed bv the 
Magistrate in respect of any of the offences, there is no 
ground fo** »n^frfercncc m revision. A.I.R. 1942 Qudh 

^-1942 0 .\^N. 440=43 Cr. L.J. 781 = 1942 A.W.R, 
206=201 Ind. Cas. 791. ^ 


Ss. 324 > 307— Applicability. 

^ stabbed the complainant \vith a knife 

and caused three injuries, (i) a stab wound 3/4”xi/4» 
and 3/4 deep on tlic left back in the middle. (2) A 

contusion mark 2 3/4;’xi/4;’ on the right chest at iu 

lower part. (3) A stab would 1 i/2'’xi/2*» and 1/4” deco 
on the back on the left thigh in its middle. All th«c 
injuries were simple in nature : 

Held, that the offence was under S. 324 and not 
under S. 307, I.P.C. A.I.R. 1942 Pesh. 21 (21=43 Cr 
LJ. 595=191 Ind. Cas. 799. ^ ^ ^ 

S. 324— Student, if a mitigating circumstance. 

The fact that the accused is a student is no miti- 
gation of the offence of causing hurt with a bhala 
A.I.R. 1941 Pat. 129 = 21 P.L.T. 970 = 7 B.R. 514=42 
Cr. L.J. 361 — 193 Ind. Cas. 241. -7 

- Ss. 324, 304 302— Injury ^ by accused on 

deceased s head not of nature to entail serious 
consequences in man of norma] health— Deceased 
suffering from chronic malaria— Formation of 
abscess due to lowered vitality— Offence. 

The injury inflicted by accused on the !hcad of the 
dccca.^ed was not such as to entail serious consequences 
to a man in normal health. It had healed up at the 
end of sev. a days, hut he had a tomperalurc and on this 
account, the doctor advised him to remain in the 
ho,pital until the temperature had subsided. However 
deceased stated that he suffered from chromic 
malaria and that this fever was due to m.alaria, and he 

.misted on leaving the liosp.tal. He was brought back 

to the hosintal again. He was then partially paralyzed 
on the left side, and there was an abscess over^the 
of the first injury winch was healed. An operation 
performed on the .amc day ; the absccsTwas Wd 
and about eight ounces of pus were removed but he 
became unconsc.ous and died. Had the dccc.iscd sJayed 

^‘“SP*^*** as advised even if the abscess on Uie iniurv 
had foriDcd, it woujrj liavc been 'i m ^ 

have cured it and no abscess on the brain would "aic 
formed at al and the decca.sed would have recovered 

m ^ suff;rcd from chronic m.i]aria and this 

m.ilari.i lovvered his power of resistance and helped the 
foi in.ation of pus when there was an oper wound 

he he-mr" to »l,c enlarged spleen or to 

, owered the vitality and power of resistance of the 

K l‘T- ■, / '7 cause of his death was 

his <lehihlaud condition for which the injuiy was in no 
w’ay rcsjionsible : j r 9 m no 

Held, that ilic accused was guilty of Causing simple 

huM with a weapon for cutting, punishable unde.- S. 

, i . i .0. 

Held further that the fact that a d.itigerous weapon 
was used was often and might be indeed generally -i 
Iii.niei to be taken into a. count in d.ridiiig qucktiom 
ol imeiilioii : but circumstances alter cases .and liavinv 
tcgaidtothe medical evidence as to the wound iuelf 
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it was impoB«bIe to say that there was an intention 

rhe offence coulcl not, therefore, amount even to 
culpable homicicc. A.I.R. ,941 Rang, 

^g. L.R. .38=45 Cr. L.jr 59 . = . 9 l Indl 

547 * 

S. ^ 324 — Evidence of attack smd oerAonM 

Where the fact of the evidence itself being of a doubt- 
fuJ character, was the determining reason which led the 
b«8ions Judge to reduce tho offence to one of hurt 

ToTImc?' h^'9‘ tBere is really no justiecation 

f r this conviction m view of the unsatufactory evidence 
relating to the atUck on the deceased and in parti- 
cular to the peisons who took part in it. A.I.R. 1940 

. 307— Attack by several accused— 
regarding weapons nsed— Con- 

^cre the only doubt arising from the prosecution 
evidence was as to the particular weapons used by pard- 

cannot be acquitted altogether. 
The benefit of doubt on the question of possession of 
w«pons only mcMs that witnesses wcie not able to 
observe the details of attack with sufficient care or 
mmutcncss for them to be certain which accused 

caused which particular injury. In such a case all the 

M?W.N. '.33. the lesser 4>flince. .937 

significance of— Cat on 
n knife— Skin and membranes outside 

^ull cat through— Knife touching skuU-bone 

surface but not cracking it— 
Held, offence fell under S, 324. 

1^7 P"”!? '■y, "leaning of the word fracture »Ms 
breaking, though it is not necessary in the case of 
a fracture of the skull bone that it be divided into two 
separate parts beausc it may consist merely of a crack 
which extends from the outer surface of the skull to 
the inner surface. 

Where, therefore, on a cut on the head with a knife, 
the skin and membranes outside the skull bone were 
cut through and the knife then touched the skull bone 

surface but did 
though it may 

^ that ihckmfc cut through the substance of the skull- 
7? ^ m ‘^SSCsls a fracture and the accused is 

Ra^ 334 I.P.C. A.I.R. 1937 

K* 53 3 ® Cr. L.J, 960 = 170 Ind. Gas. 753. 

^ 3 * 4 ; 323, 302 — Offence under S. 224— 

-Off7. bamboo »^ck 

— uiience, if under s. 324. 

To bring an offence under S. 324, I.P.C. the instru- 

"ot 'vhich is “liable,” but which is 

one o^r »*• death; the instrument used must be 

of its mr , 71 ’ predicate that the probable result 

It mn t very nature, cause death. 

ulcd hit instrument 

resuJi? f ^ '''here the injury 

iichon ,h ^ T ^ bamboo sUck, the con- 

viction should be altered to one under S -laa AIR 

.937 Rang. 0 = 38 Cr. L.J. 599 = Ind. ^c|;. 

Sb. 324, 307.- Alteration of conviction. 

iurks be inflicted in- 
juries and had both given and received provocaUon, 
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the mjviries were of trivial nature and he himself had 
received beating : 

Held, that the conviction under S. 307 should be 
altered to one under S. 324, I.P.G. A.I.R. 1936 Lah. 
914=17 L. 284=38 P.L.R. 630=38 Cr.L.J. 324=165 
Ind. 909. 

Ss. 324, 30U, 34 — No allegation of specific act 

against the accused — Conviction, legality. 

Charge against three accused under S. 302 read with 
S. 34 — No specific act alleged in charge to have been 
done by first accused — Such accused cannot be convic- 
ted under S. 324 even though there was prima facie 
evidence against him of the commission of offence 

under that section. 1935 M.W.N. 360. 

« 

Ss. 324, 148 — Conviction under — Only one sentence 

should be passed. A.I.R- 1934 Lah. 614 (i)=35 P.L.R. 
587=36 Cr.L.J. 294=153 Ind. Cas. 198(1). 

Ss. 324 » 325— Thrusting lathi into the anus of 
a m an — Injury to rectum not cause of death — ■ 
Offence. 

The thrusting of a lathi into the anus of a man is 
fusing grievous hurt which endangers life and when it 
is clear from the medical evidence that injury to rec- 
tum was not the cause of death but that it created a 
shock which contributed to the cause of death the 
offence committed is one under S. 324, I.P.C. and 
one under S. 304. A.I.R. 1934 Oudh 87(2) = ii 

0. W.N. 32=35 Cr. L.J. 467 = 147 Ind. Cas. 734. 

S. 324 — Simple injury from a pistol shot — 

Nature of offence. 

Where a quarrel took place over a disputed plot of 
land between the accused and an old lady, and the ac- 
cused, a young man of 2a, lost his head and in order 
to make an impression and to cause some injury to her, 
took out a pistol and fired it with the result that a 
simple injury was caused: 

Held, that it would be safer to convict him of an 
offimee under S. 324, I.P.C. A.I.R. 1933 Lah. 315 = 
34 Cr.L.J. 1051 =145 Ind. Cas. 702. 

S. 324 — Applicability. 

Accused aged 2i hitting turbamied head of old man 
—No intention to kill— Death due to brittle skull: 

Held, that the offence fell under S. 324. 1031 M W N 
1152. 

S. 324 — Applicability. 

Death resulting from small provocation — Offence 
does not amount to murder but one under S. 22a 

1. P.C. 1931 M.W.N. 765. 

~ — S. 324— Mutual injuries— Fight between fac- 
o proved to have inflicted injuries— 

Self-defence not disproved— Conviction for hurt— 
Sue ta inability » 

Where two factions were engaged in rioting and the 

accused were proved to have inflicted certain blows on 

the other party and there was nothing to show tliat the 

mjurieg were not in self defence or justified by extreme 
provocation. 

Held, that under those circumstances the conviction 
lor hurt should be set aside. 1929 M.W.N. 583. 

“ — S. 324 — Offence under. 

Where the injury caused is simple but is caused with 

a cutting weapon, it falls under S. 324 and not under 
5.32^ 1930 Cr.G. io. 46=A.I.R. 1930 Lah. 950=120 
Ind. Cas. .183. ^ 


325. Synopsis. 

1. Abatement. 

2. Grievous hurt — What is. 

3. Injuries causing death. 

4. Intention and knowledge. 

5. Joint attack. 

See also (i) S. 34, I.P.C. {2) S. 325, I.P.C. 

—INJURIES CAUSING DEATH. 

6. Omission to specify. 

7. Private defence. 

8. Punishment and sentence. 

9. Revision. 

10. Miscellaneous. 

S. 325 — Voluntarily causing grievous hurt— Onus 

— SeeONUS. 8 G.W.N. 714. 

X. Abatement. 

S. 325 — Abatement. 

A case under S. 325 can be proceeded with in spite 
of the death of the complainant. A.I.R. 1943 Pat. 379 

=9 C.L.T. 39=45 Cr.L.J. 33 * = 10 B.R. 351=211 
Ind. Gas. 200. 

2. Grievous hurt — What is. 

S, 325 — Grievous hurt — What is. 

In order to frame a charge for grevious liart unih r 
S. 325, there must be evidence to show not only that 
the assaulted person had remained under treatment in 
the hospital for more than 20 days but also that tlie 
injured person was in severe bodily pain for that period 
or was unable to carry on the ordinary avocations. 
A.I.R. 1931 Lah. 280=32 Ci.L.J. 1254=134 Ind. Gas. 
829. 

— — S. 325 — Grievous hurt — What is. 

Wlicn a man has been .struck on the licad and .1 
fracture is caused, to surround and beat him with lathis 
is to cause hurt which endangers life within S. 320. i«>4 
Ind. Cas. 709=28 Cr.L.J. 860 =A I.R. 1928 Pat. 46. 

3. Injuries causing death. 

Ss. 325, 302 — Injuries causing death- 

Thefts of jewels by cutting nostrils of the victim — 
Victim dying — Charge of murder, held must fail and 
that the accused must be convicted only under S. 32'*,. 
1944 M.W.N. 233=57 L.W. 2 ii=I.LR. (1945) Mad. 
73 =(* 944 ) J M.L.J.28r. 

S. 325 — Injuries causing death. 

Number of persons inflicting lathi blows on de- 
ceased, some of which being fatal— Person who inflicted 
the fatal blow not known — Common intention to cause 
death, not proved : 

Held, that it was impossible to hold that the convic- 
tions under S. 325 were incorrect. A-I.R. 1939 Oudit 
207 = 1939 O.W.N. 576=40 Cr.L.J. 722 = 14 Luck. 660 
= 182 Ind. Cas. 345. 

S. 325 — Injuries causing death. 

Where the intention of the accu.scd was to give the 
deceased a beating with lathis, but one of them 
actually commits murder, others in reality abet an 
offence under S. 325, I-P C., and or guilty under S. 329 
read with S. 109 and though the act of murder com- 
mitted by one of them was done with the aid of others 
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it cannot be said that it was a probable consequence of 
the abetment on their pait. 

A lathi is a lethal weapon and anyone who uses it 
on the head of another with such force as to fracture 
the skull must know that he is doing an act which, 
in all probability, must cause death and the ollencc U 
murder. A.I.R. 1938 Oudh 356=40 Cr. LJ. 14 = 1938 
O.W.N. 1057 = 1938 A.W.R. 92 (2) = 178 Ind. Cas. 
162. 

— ^>S. 325 — Injuries causing death. 

Inflicting a kick on temple — Deceased found hanging 
on a tree and the medical report disclosing that death 
was due to that below. 

Held, that accused was guilty of hurl and not of 
grievous hurt. 1935 M.W.N. 1094. 

S. 325, 302 — Injuries causing death — Inten- 
tion of accused only to cause grievous hurt — 
Sadden impulse — Accused striking deceased with 
dang lyiug nearby — Offence. 

Where the only inference possible from all the 
circumstances of the case was that the accused did not 
intend anything more than causing grievous hurl to 
the deceased under sudden impulse, when he found 
that another person had escaped due to the accused 
luiving been brought on one side by the deceased, and 
the accu^ed struck him on the head by a dang lying 
nearby. 

Held, that b. 325, l.l’.C., applied and not S. 320* 
A.I.R. 1934 Lah. 335=35 Cr.L.J. 1348=36 P. L. R* 
313 = 151 Ind. Cas. 390. 

_ — S. 3^5 — Injuries causing death. 

When the accused knew he would be smakhing hit 
victim’s skull by his blow, he must as well have known 
he was likely to caubC the death of his victim. He 
ought, therefore, to be convicted for culpable liomicidc 
and not merely for grievous hurt* 32 Bom. L.R. 1143 = 
129 ind. Gas. 35i=.\.I.R. 1930 Boin. 483. 

— _ s, 325 — injuries causing death — Accused in fit 
of temper losing self-control — Blow on head with 
dang — Death held not intentional. 

riic accused, who was cliagrined because his melons 
were not purchased, went into a tit of temper and lost 
kclf.cuntroi. riic dang, with which the blow on the 
uncovered head of the decca.scd came to be inflicted, 
was lying close at hand. The accused picked it up 
and at once dealt the blow which rebulted in the fatal 
injury to the deceased. 

Held, that there was no inlcniiun on Uic part of 
the accused to cause the death. 

Held, further; that the case fell within the purview 
ol S. 325 instead of b. 302. >929 Cr. C. b3g=A.I.R. 

1929 Lain 863. 

S. 325 — Injuries causing death — Death due to 

multiple injuries each not fatal by itself — No 
Inference of common intent to cause injury likely 
to cause death. 

1 hrcc persons were accused ol having injured ^ a 
person and thus < ausing his death. The deceased dietl 
of sliock from multiple injuries which included a frac- 
ture ol live ribs. None of the injuries in itself was 
such as could be called a fatal injury. They were 
believed to have been caused by a blunt weapon like a 

30 ta. 

Held It was not possible to attribute any particular 
injury to any individual assailant. Nor could it be said 


that any particular injury was the direct cause of 
death. The common intent of the assailants could not 
be held to have been to cause such injury as they 
knew was likely to result in death. The accused could 
not therefore be safely convicted of murder. They were 
guilty of grievous hurt. ii 4 Ind. Cas. 704=30 P.L.R. 
171 = 30 CrL.J. 368=1929 Cr. C. 8=A.I.R. 1929 Lab. 

456- 

S. 325 — Injuries causii^ death. 

The accused seven in number attacked the’deceased 
with the intention of beating him. They did so after 
an exchange of words with the deceased, and caused two 
incised wounds of trivial character, and three contused 
wounds sufficient to staun the victim, who subsequently 
died. There was no medical evidence to prove that 
death was due to the injuries. 

Held, tliat the accused were guilty under S. 325 
read with S. 149, and not under S. 804. ltd Ind. Cas* 
433=30 Cr.L.J. 917=A.I.R. 1929 Lah. 178. 

S. 325 — Injuries causing death. — ^Intention of 

causing death or injury likely to cause death ab* 
sent — Liability. 

Where the accused could not have known that they 
were inflicting such injury as would be likely to cause 
death and the intention of causing death or of causing 
such bodily injury as was likely to cause death was not 
even imputed to them and the injuries were not 
directly responsible for the death, but the death was 
only an indirect consequence of the wounds. 

Held, that the accused cannot be convicted under 
S. 304, but the conviction should be under S. 3 ^ 5 * 

Ind. Cas. 177=2 Luck. 433=8 A«I. Cr. R. 46=40* 
W.N. 337=28 Cr.L.J. 40I=A.I.R. 1928 Oudh 36* 

S. 325— Injurice causing death — Culpable homi- 
cide — More than one person aggressive — Com* 
mon object to inflict grievous hurt presumed. 

Where six persons, one of whom had an iron*ahod 
lathi, came determined to take posesssion of a tnar 
while the deceased was determined to resist them and 
the person having the iron-shod lathi inflicted the fau^ 
injury on the head ol the deceased and thus fractured 
his skull and killed him : 

Held, that the members of the party were undoubt- 
edly the aggressors and they certainly knew that gnev^- 
ous hurl was likely to be inlliclcd and came prepared 
in furtherance of their common object to inflict it. 

Furtlrcr, the man who inflicted the fatal injury when 
he aimed the blow he did, at the deceased's head, knew 
ihai there was a likelihood of his dcath> seeing that he 
had brought with him such a lathi. 9 L.L.J. 529 
A.l.K. 1927 Lah. 881. 

325 — Injuries causing death. 

Where all the accused had been convicted under Ss. 
304-149 Ss. 32.5-‘49 not for any injury caus^ by 
them individually but on account of injuries caused by 
home members of the unlawful assembly of which they 
also were members: 

Held, that a conviction under Ss. 325-149 'vai not 
legal in the face of the conviction under Ss. 304"*49 
as the major offence included the minor. 91 Ind. Gas. 
804 = 7 L.L.J. 368 = 26 P.L.R. 648=27 Cr.L.J. I 3 *** 
A.I.R. 1925 Lah 539. 

S. 3^5 — Injuries causing death. 

Where a joint attack was made by two 
with Jatrus on another who died of the uyuri 
vcd. 
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Held : that there can be no doubt that there was a 
common intention to cause grievous hurt or that at 
least they knew that it was likely that grievous hurt 
would be caused, and that the accused were guilty 
under S. 325, though in the absence of clear proof 
as to who caused the fatal injury, neither of them 
could be convicted under S. 304. 86 Ind. Cas. 341 = 

7 L. L. J. 44=26 Cr. L. J. 757=A.I.R. i925Lah.3i8. 

S. 395 — Injuries causing death — Blow with 

stick on the head, in revenge for previous beating 
— Internal bleeding and death — Liability. 

The accused and the deceased were both young 
men of about 18 years. The deceased and a friend 
of his gave a beating to the accused. The next day 
the accused unexpectedly met the deceased, and forth- 
with formed the design of hitting him in return for 
the beating which he had received. Then he struck 
him a violent blow on the back of his head with a 
hockey stick which he was carrying and ran away. 
The deceased walked on for about 30 paces and sat 
down. He was taken home where half an hour later, 
he was unconscious. The blow caused internal bleed- 
ing and a clot of blood on the surface of the brain. 
This caused death. 

Held : that the accused was not guilty of murder, 
but of an offence under S.325 as it could not be 
said under the circumstances of the case that the accu- 
sed knew that the blow was so imminently dangerous 
that it must in all probability cause death or that the 
bodily injury which he intended to cause was sufficient 
in the ordinary course of nature to cause death. 88 
Ind.l^Cas. 286=26 Cr.L.J. 1 1 18 = 7 L.L.J. 578=26 P.L.R. 
43 o=A.I.R. 1925 Lah. 559. 

— — -S. 323 — Injarics causing death. 

Where five persons armed with dangerous weapons 
made an attack upon another and death was due to 
a single blow inflicted by one of them but who that 
one was, was not proved. 

Held : they could not be convicted under S. 304 read 
with S. 34 but should be convicted under S. 325 
read with S. 109 or rather S. 114, as they had aim- 
ed themselves with dangerous weapons. 86. Ind. Cas. 
337—6 L.L.J. 385=26 Cr, L. J. 753=.'\.I.R 1925 Lah. 

117. 

— — S. 325— Injaries causing death. 

Where the accused did not lift his lathi above his 
bead, with both bands and bring it down on the head 
of the deceased but struck a swinging sideways blow 
and tt was not proved that the accused intended to 
rupture the deceased's liver or even knew that he was 
likely to do so. Held, the offence committed was one 
under S. 325. 81 Ind. Cas. 869 = 11 O.L.J. 563=25 
Cr.L.J. ii 45=A.1.R. 1925 Ou^ 135. 

S. 325 — Injuries causing death — Attack by 

four persons ^tb lathis — Blow by one fractu- 
ring skull and killing — Liability. 

Where the skull of the deceased was fractured as a 
result of a blow on the head in an attack upon one 
man by four persons who beat him with lalhL> but there 
was no other grievous hurt and it was not known which 
of the accused struck the blow which factored the skull 
and resulted in his death. 

Held : the accused did not know that death was 
likely to be caused but they must have known that 
grievous hurt was likely to be caused, and that they 
committed therefore the oiicnee of causing grievous 
hurt. 84 Ind. Cas. 861=6 L.L.J. 317=26 Cr. L.J. 381 
=A.I.R. 1924 Lah. 654. 


■ ■ S. 325 — Injury causing death — Causing death of 
child by aceddent while beating his mother — Con- 
viction under S. 325 is proper. 

The appellant was beating one S with his fist when 
the wife of S with a two months’ baby on her shoulder 
interfered. The appellent hit at the woman and the 
blow struck the child on the bead ; the baby died two 
days later from the effects of the blow. 

Held : although the child was hit by accident the 
appellant’s act was not covered by the exception of S. 80, 
that he was not guilty of culpable homicide under S. 301 
as, while wanting to hit the woman with his fist the app- 
ellant never intended or knew to be likely to cause the 
death of the woman, and that it would be proper to 
record a conviction under S. 325. 74 Ind. Cas. 533 = 24 
Cr.L.J. 789 =A.I.R. 1924 Oudh 228. 

S. 325 — Injuries causing death. 

Where the common intention was not to cause death, 
but to cause grievous hurt or where all the members 
of the unlawful assembly at least knew that grievous 
hurt was likely to be caused, the accused can only be 
convicted under S. 325 read with S. 149 and not 
under S. 302. 81 Ind. Cas. 179=25 Cr. L.J. 691 = 
A.I.R. 1923 Lali. 43. 

S. 325 — Injuries causing death — Blow with 

stick — Death — Offence . 

An accused who is )>roved to have struck the de- 
ceased with a lathi on the head and caused a fracture 
of the skull which resulted in death, is guilty under S. 
325, l.P.C. 3 Pat. L.J. 636=20 Cr. L. J. 139=49 lad. 
Cas. 171. 


4. Intention and knowledge. 

— —Ss. 325 and 322 — Blow with a stick breaking arm 
— Not sufficient for conviction under S. 325 unless there 
was intention or knowledge that the act was likely to 
cause grievous hurt. 1986 M.W.N. 522 (i), 

S. 325— Intention and knowledge. 

A poor old sweeper went out towards the latter part 
of the night and was taking cowduug cakes belonging 
to the accused’s master when the accused fell on him 
with a dang, beating him severely on the head and 
arms, whereby the arms were disabled completely. 
There was no evidence whatever tliat the accused had 
any intention of killing the sweeper, or that he knew 
that he was likely to kill him. 

Held, that the accused could not be convicted under 
S. 308 but was guilty of an offence under S. 325. 102 
Ind. Cas. 907 = 28 Cr. L.J. 6i9=A.l.R. 192 ? Lah. 801. 

Ss. 325 and 323— Intention and knowledge 

— Grievous hurt, intention or knowledge essential 
for conviction —Imprisonment obligatory under 
S. 345 - 

Before any one could be convicted of causing grie- 
vous hurt, it must be proved that there was an inten- 
tion on hiB part to cause grievous hurt or at least 
knowledge that it would be caused. The imposition of 
the pumshment of imprisonment on conviction for 

^5 Cr. L.J. 192=22 Ind. 


alTO (i) S. 34, I.P.C. 
RIES CAUSING DEATH. 


5. Joint attack. 

(*) S. 325, l.P.C. 


INJU- 
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^ 3 * 5 » and 34 — Accused having common ln> 

tentiott of beating deceascd^Convicdon for erie- 
vous hart — Legality. ® 


The question whether a number of persons who 
joined m the commbsion of an ofTcnce had a common 
intention or not is a question of fact and not one of 
law. Where al the accused had the common intention 
ofgiyng the deceased a sound beating regardless of 
whether it resulted in causing oijy simple iniuries or 
grievous hurt, they can be convicted under S '42*; I P 
Code. 50 Cr. L. J. SyS^A.I.R. 1949 AH. 582. 


— — Ss 325 and 34— Joint attack— Conviction under 
— LegaUty — Absence of evidence to show which 
accused actually caused the grievous hurt. 


A conviction under S. 325 read with S. 3.4, I.p. 
C<^e, could not be maintained where there is no 
evidence to indicate as to which of the accused actually 
caused the gnevous hurt even though it could be in- 
ferred from their conduct that there should have been a 
pre^rangM plan to give a beating. 1948A.W.R. 
(H.C.) 139=1948 A.L.W. 212=1948 O. A. (I-I-C.) 

^^5=A.I.R. 1949 All. 77=1948 


3*5 J®int attack^— Grievous hurt caused an 
the course of beating by several persons —Absence 
of evidence as to who actually caused the grevious 
hurt — Conviction for grievous hurt — Legality. 

Though it may be presumed from the conduct of 
several persons striking another with lathis that each of 
them intended to cause grievous hurt, such a presump- 
tion IS not sufRcicnt to establish (he offence of grievous 
hurt against an accused unless it be further shown that 
(hat accused actually caused grievous hurt. I.I..R. 
(1947) All. 684=1947 A.L.J. 208=1947 A. W. R. 

(H.C.) 271 = 1947 A.L W. 358=48 Cr. I^J. 858=A.I.R. 
1917 A. 408. 


ccived some injuries on the head but they were not 
serious and bis death was caused by fracture of the ribs 
and sternum, one fractured rib unfortunately having 
pierced a lung and caused haemorrhage and deato 
There was evidence that N had gone with accused A 
^d H to the thana to help them to make the first 
mfonnation report: 

Held, that the evidence was not sufficient to establish 
PTa participation in the fight and he was entitled to 
get benefit of doubt. 

Held, also that the case was of a sudden fight in the 
heat of passion upon a sudden quarrel and that no 
undue advantage was taken. Since there was a quite 
long dra\vn out fight with passions considerably raised 
and yet without any intention to kill and it was impos- 
sible to say who gave the faul blow which broke the 
rib which pierced the lung of the deceased and it was 
difficult to say that in inflicting any of the in- 
juries found on the body of the deceased the accused 
were really saddled with the knowledge that, by so 
doing, they were likely to cause the death of U 
much less that (here was an imminent danger of his 
death being caused, the accused A and H should 
properly be convicted under S. 825 and not under S. 
3 o 4 as there clearly was a common intention 
to inflict hurt extending to grievous hurt upon 
U and C. A.I.R. 1942 All. 400=44 Cr.L.J. 110= 
1942 A.W.R. 259=203 Ind. Gas. 546. 

Ss. 325, 323— Joint attack— Which of two 

accused caused grievous hurt, not clear — CoaWc- 
tion. 


Where it is not possible to say as to which of the 
two accused caused the grievous hurl, neither of them 
can be convicted under S. 328, I.P.C. but both can be 
convicted only under S. 323, A.I.R. 1940 Mad. 586 
= 51 L.W. 590=1940 M.W.N. 538=4* Cr. L.J. 923 
= 13 R.M. 412= i 9 o I.G. 490. 


S. 325— Joint attack — Simultaneous attack with 

lathis by accused on another — Intention to cause 
grievous hurt can be presumed against every 
one of them. 

Where accused pcr^-uiu simultaneously attack another 
r)erson with lathis, it can fairly be presumed against 
every one of them that he had at least the intention ol 
causing grievous hurt and therefore each of them is 
guilty of an offence under S. $25, Penal Code. A.I.R. 

' 94 ^ AH- t 53=«945 All. L.J. 531 = 1946 Oudh W.N. 
(H.C.) 38. 

Ss. 325, 304— Joint attack — Sudden fight bet- 

wcon two parties — No undue advantage taken by 
any party and no intention to kill— U’s rib frac- 
tured and fractured rib piercing bis lung and 
causing death — Who gave blow causing fracture 
of rib not known — N accompanying accused A and 
H to thana to help them in making first Infor- 
mation report— Offence. 

Tlic prosecution story was (hat one N was plough- 
ing a field which did not belong to him and which 
was given by (he owner on batai to U who was 
unable to obtain possession from N. U who was at 
work in his own field next <loor, passed some remarks 
about the way in which N was cultivating a field 
which did not really belong to him .and as a result, 
N and his companions A and H left the field in di.spute 
carnc into the ficUl of U and attacked him and ihcrc- 
alier a fight took plate between N, A and H tm the 
one side aiul U and C on the other. In the course of 
the fight which lasted for some lime a nuruher of 
injuries were received i>y persons on both (he sidcf. N 
liowcvcr, had not a single injury on his person. U re- 


's- 3 * 5 » 3*3“*Accuscd causing grievous and simple 
hurU to same person on same occasion — He can 
be convicted and sentenced only under S. 325 and not 
also under S. 323 separately. A.I.R. 1940 Oudh 419= , 
1940 O.W.N. 659 = 41 Cr.y. 775=1940 A.W.R. 307(a) 

= 16 Luck. 51 = 189 Ind. Gas. 648. 


Ss. 325, 34— Joint attack. 

Held, on facts that since the common intention of 
the accus^ was merely to give the deceased a sound 
beating, it must be held that the ofibnee committed 
by them fell under S. 825 read with S. 34, and not 
under S. 302 read with S. 149. A.I.R. 1939 Oudh 254 

— *939 O.U^N. 662=40 Cr.L.J. 754=*939 A.W.R. 96 
= 183 Ind. Gas. 265. 

325 > 34 » 3 * 3 ~"JoIt>t attack— Common In- 
tention only to Cause simple hurt— Grievous hurt 
caused by one person exceeding common Inten- 
tion — Others, if liable under S. 325. 

Where the finding is the intention of the accused was 
only to cause simple hurt to the complainant and the 
common intention of all of them extended only to llie 
causing of simple hurt to them, the fact that another 
who joined them exceeded that common intenfion by 
causing grievous burl to a person to whom none of 
the accused caused any grievous hurt will not render 
the accused liable under S. 325, I.P.C. A. I. R. 1935 
Oudh 178=35 Cr.L.J. 410=11 O.W.N. 86 = 147 !**<*• 
Cas. 400. 

Ss. 325, 34 — Joint attack — Accused armed 
with sticks with intention of beating. 

Held, on facts that if the accused go armed with 
sticks with the intention of beating, the question whether 
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or not they are guilty of causing grievous hurt under 

S. 335 read with S. 34, I.P.G.Jis one deserving serious 
consideration. A.I.R. 1936 Nag. 87=37 Cr.L.J. 715 ( 2 ) 
:=I.L.R. (1936) Nag. 54=162 fnd. Gas. 925. 

Sa. 325, 34 — Joint attack — Two persons attack* 

ing another — Absence of proof that one of them 
struck a blow. 

Where M, armed with an axe, accompanied K, 
armed with a spear and with him made a concerted 
attack upon D, andK was convicted under S. 304, 
part II, and M under S. 325: 

Held, that the mere fact that no particular blow 
had been proved to have been struck by M would not 
absolve him from the charge under S. 325 on which he 
was tried. 

Held, also that the omission of a charge under 
S . 34 against M was not material as he was not in any 
way misled in his defence. A.I.R. 1933 Lah. 313=34 
Cr.L.J, 724=34 P.L.R. 699=144 Ind. Gas. 300. 


S. 325 — Joint attack. 

Two persons aimed with lathis attacked a third 
person beat him to the ground, broke his thigh and ulna 
bone struck him at nine places and continued to strike 
him after he had fallen on the ground. But there was 
only one injury on the head. 

Heldy that taking the injuries as a whole the 
legitimate inference was that they did not intend to 
kill him. They arc therefore guilty not under S. 307 
but under S. 325. 100 Ind. Gas. 234=8 Lah. 521=28 
P.L.R. 559=28 Cr.L.J. 266= A.I.R. 1927 Lah. 2 17. 

S. 325 — Joint attack. 

Where three men attack another with dangs and 
caused two separate grievous hurls. 

Held, it can fairly be presumed that all intended to 
cause or knew that they were likely to cause grievous 
hurt. 85 Ind. Gas. 941 =6 L.L.J. 268=25 Gr.L.J. 653 
= A.I.R. 1924 Lah. 555, 


S. 325 — Joint attack. 

In the case of rioting resulting in grievous hurt con- 
victions and separate sentences under S. 325 arc legal 
where it is shown that the accused actually joined in 
the assault. Some of these assaults may have resulted in 
simple hurt, others in grievous hurl, but all the actual 
assailants are under S. 149, I. P. C. liable for all the 
results. 82 Ind. Cas. 473=3 Bur. L. J. 49 = 25 Cr. L. J. 
I305=A. I. R. 1924 Rang. 291. 

— — S. 325 — Joint attack. 

If it is not shown which of the two appellants dealt 
the blow which caused grievous hurt, both the accused 
cannot be convicted of an offence under S. 325, unless 
they had a common intention of causing grievous hurt. 
81 Ind. Cas. 48 = 25 Cr. L. J. 56o = A. I. R. 1923 Lah. 
35 - 

S. 325 — Joint attack — Grievous hurt — Convic- 
tion of other accused — Intention. 


Where two persons were charged and convicted of an 
offence of causing grievous hurt, but hurt was caused 
by the blow inflicted by only one of them, the convic- 
tion of the other for grievous hurt is illegal without a 
Bnduig that he participated with the otlier in the inten- 
tion of causing grievous hurt .7Cr.L.R, 173 (Mad.). 


6. OmisBion to specify. 

Ss. 325, 34— Acensed convicted under .9.323 

Penal Code— Court applying S. 34, Penal Code- 


S. 34 not mentioned in charge sheet — No failure 
of justice — Defect, if cored by S. 535, Criminal 
PC. 


Where the accused is convicted under S. 325 by ap- 
plication of S. 34, the absence of the specific mention 
ofS. 34 in the charge sheet does not make the convic- 
tion and sentence under S. 325 invalid, if no failure 
of juftice has been occasioned by this omission. The 
omission by the Magistrate to mention S. 34 in the 
charge rhect is cured by the operation of .S. 535, 
Criminal P.C. A.I.R. 1934 Lah. 227=35 Cr.L.J. 13OG 
= 151 Ind. Cas. 741 (2). 


Ss. 325 and 326— Omission to specify — 

Robbery — Grievous hurt — Separate charge of 
common object — Cr. P. Code, S. loG. 

Accused were charged separately with having 
entered complainant’s house and removed his earrings 
out of his ears. There was no specification of a com- 
mon intention to inflict grievous injury and the con- 
viction under S. 325 was bad, for which conviction 
under S. 323 must be substituted. An order under S. 
106 of the Cr. P. Code is not illegal though there is 
technically no breach of the public peace by the 
accused. A pcison who enters on another’s prembses 
and uses violence to him and deprives him of his 
properly commits a breach of the peace within the 
wider sense of expression. 19 Cr. L.J. 929=47 Ind. 
Gas. 445 (Mad.). 


7. Private Defence. 

— — Ss. 325, 302 and 34 — ^Private defence. 

Dispute between deceased and accused who were 
brothers, oyer rights to possess certain land — Land 
admittedly in possession of accused — Deceased attemp- 
ting to plough land — Accused and his party arriving on 
spot — Sudden quarrel arising between parties and 
accused and his party inflicting injuries on deceased 
with slicks — Accused held to be guilty under S. 325/34 
and not under S. 302 — No right of private defence of 
person or properly held to exist. A.I.R. 193O Pesh. 18 
=3!) Cr. L.J. 627 = 174 Ind. Gas. 678. 

Ss, 325, 105 — Private defence — Right of 

private defence of property — Held, accused 

exceeded that right. 

Accused pursuing deceased who was running away 
with piopcrty — Held, accu‘>cd acted in private defence 
of properly but ihai in striking a fatal blow on the 
head of die deceased, the accused e.xcecded the right of 
private defence of property but in the circumstances, a 
.sentence of six month’ rigorous imprisonment was 
sufficient. A.I.R. 1936 Lah. 28 = 3? Cr. L.J. 428=161 
Ind. Cas. 344. 


Ss. 325 and 99 — Private 

nant’s party in largo numbers, 
of private defence. 


defence — Complai- 
aggressors — Right 


ine complainant s party trespassed 


the acc used in smill numbers and were driven away 
Then they returned to the land of the accused in 
larger numbers to enforce their supposed right of cuttintr 
grass and were again driven away by the party of the 

accused, and a number of men of the complainant’s 
party suffered injuries : 

were acting in exercise of 
their r.Rh of private defence of properly and that in 
\iLW ot the fact that the complainanl’.s parly came in 
large numbers as the aggressors and only one of them 
suffered grievous hurt and a number of others suffered 
only simple hurts, the accused could not be said to 
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have exceeded in their right of private defence. A.I.R 

896=*933 A.L.J. iii9=35 <>• L-J. «36*56 
A. 188^=146 Ind. Gas. 914, 

S. 3*5 Private defence— -Three against two— * 


Private defence, plea of, not open to the former. 

Wlicrc there were 3 persons on the side of the 
appellant and only (wo on the side of the deceased 
who received injuries, from whom was not clear and 
subsequently died no presumption can be made that 
the appellants were acting m private right of self- 
d^fcncee Tlicy committed an oHence under section 
325 and not under section 304. 72 Ind. Cas. 611=25 

Cr. L.J. 45 i=A.I.R. 1922 Lab. 394. 

8 . Punishment and Sentence. 

S. 325 — Sentence of fine only — Legality. 

The punishment provided for an offence under S’ 
325> Code, is a sentence of imprisonment exten- 
ding up to seven years and a sentence of fine can only 
be in addition to such sentence of imprisonment and 
not in substitution thereof. Hence a sentence of fine 
only IS contrary to law. I.L.R. (1949) A. 434=1948 
O.W.N. ;t83=ig48 A.L.W. 381= A.I.R. 1949 A. 213 
=3 A.I. Cr. D. 350=50 Cr. L-J. 322=1948 A.LJ. 

469. 

— — S. 328— Scope — Sentence— Mere fine for 

offence under, is not legal. 

Section 325» LP.C. makes it clear that there must 
be a sentence of imprisonment, whether a fine is 
imposed or not. 

Accused threw a stone at (be face of the complainant 
with a force sufficient to cut his upper Hp and knock 
out six teeth : 

Held, that he must be presumed to have intended 
to cause such injury and that be should be convicted 
under S. 325 ; 


i* hdd guilty under S. 325, I.P.C,, especially when 
the deceased was not armed and that there was nothing 
in the nature of a fight. A.I.R. 1937 AIL 14=1036 
A.LJ. 1310=38 Cr. L.J. 193=166 IniL Gas. 369. 

S* 3 « 5 “Sentence— Revision— Fin© paid— Inter* 

ference, if proper. 

For an offence under S, 325, a sentence of fine only 
IS not sufficient. But when such is the sentence j 
fine has been paid, the High Court will not interfere 
and pass sentence of imprisonment especially v^ien 
more than five months have elapsed since the case was 
settled. A.I.R. 1937 Lah. 131=38 P.L.R, 220=38 Cr. L.L 
180 (i) = i66 Ind. Gas, 343. 

— — S . 325— Ponishment and sentence. 

Fine alone is not one of the punishments that be 
awarded for an offence under S. 325 and therefore 
whipping cannot be awarded in lieu of or in addition 
to fine alone. A.I.R. 1935 Rang. 219 (2) = i3 R. 115 
=36 Cr. L.J. 1129=157 Ind. Gas. 244. 

S. 325 — Panishment and sentence — Sudden 

and unpremeditated fight — Acensed throwing stone 
at deceased writbout deliberation and death 


Where, in a fight which is sudden and impremeditat* 
cd the accused throws a stone at the deceased and 
causes death, he is guilty under S. 325, 1.P.C. But as he 
did not throw the stone deliberately, the sentence of 
seven years was reduced to four years. A.I.R. 1934 
Lah* ***=35 P.L.R. 301=35 Cr. L.J. 1456=151 Ind. 
Gas. 968. 


Ss. 325 and 323— Punishment and sentence. 

When there is only one beating conviction should 
not be under both S. 323 and S. 325 but only under 
S. 325 in view of S. 71. Ulus. (a). 1933 M.W.N. 244. 


Held, also that a sentence of fine of Rs. 25 was 
not legal and sufficient for the offence. A.I.R. 1942 
Mad. 550 = (i 942) i- M.L.J. 595=1942 M.W.N. 377 
(i)=55 L.W. 354 (0=44 Cr. L.J. 65 = 203 Ind. Gas. 425. 

— • S. 325 — Sentence. 

When an officer in control of helpless prisoners 
beats and tortures them the severst sentence known 
to the law should be inflicted. Fn addition, an example 
rnufct be made in order to show conclusively to others 
who may be similarly inclined to ill-trca» those in their 
cuitody that the Courts cannot tolerate such cruelties. 

Since the torture had resulted in the dcatli of some 
of the convicts, the accused was sentenced to seven 
years rigorous imprisonment, the rno$C severe sentence 
|K)ssible under H. 325, I.P.C, A.I.R. 1940 Lah. 210 = 

I.L.R. (1940) Lah. 521=41 Cr. L.J. 639=188 Ind. 
Gas. 440. 

S. 325 — Punishment and sentence. 

In a (^c where an accused is convicted of an offence 
under S, 147 and also under S. 325 read with S. 
149, it is not illegal to inflict on him separate 
sentences for the two offences. A.I.R. 1939 Oudh 91 
= •939 O.W.N. 27=40 Cr. L.J. 217=179 Ind. Gas. 
461. 

— 7“S. 325 — Sentence — Accused hitting deceased 
with lathi — Deceased not armed — No fighting 
proved — Sentence. 

A scmcnce of rigorous imprisonment for a period of 
three years is not excessive for a man who has caused 
the death of anoUicr by hitting him with a than, and 


S. 325 — Sentence. 

It had been proved that the accused had broken the 
legs of the victim by beating him severely. There wfis 
no misdirection or non*dircction by the Sessions Judge 
in his charge to the jury. The cliarge was a fair one 
and no point has been left out which, in view of (he 
evidence, in the case, might have been legitimately 
urged in favour of the accused. 

Held, that under the circumstances the sentence of 
2 1/2 years rigorous imprisonment was not at all severe 
for an offence under S. 325 and the sentence was 
confirmed. 52 C. L.J. 425. 

S. 325 — Sentence — Blows on head causing 

death — No uncertainty as to responsibility for 
offence — Sentence of five years’ rigoroos impri* 
sonment held proper. 

The accused had caused death by blows on head of 
the deceased with sticks. It had been proved that the 
accused were the assaulters and were aware of the re- 
sult of their action. There was no uncertainty as to 
responsibility for the offence by which death was 
caused . 

Held: that under the circumstances the sentence of 
five years, rigorous imprisonment was reasonable whether 
the offence be under S. 304 (2) or S. 325. A.I.R. I93® 
Bom. 483 — 32 Bom. L.R. 1143=129 Ind. Gas. 351. 

S. 325 — Sentence. 

Accused who had dispute with Im wife because she 
ran away to her father’s house, beat her with a stick 
after her return as a result of which she died two day 
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later. He was convicted under S. 325 for causing 
grievous hurt to his wife and was sentenced to one 
year’s rigorous imprisonment. 

Held: that under the circumstances the sentence of 
one year’s rigorous imprisonment was Coo short and 
should be enhanced to three years rigorous imprison- 
ment. It was a brutal thing for a man to beat a woman 
with a heavy stick and hurt her on vital parts of her 
body causing such injuries that she died in two days. 
54 ^m 822=32 Bom L.R. 1286 = 129 Ind. Cas. 159 = 
A.I.R. 1930 Bom. 593 (2). 

— S. 325 — Punishment and sentence — Stone 
thrown from unknown distance — Conviction for 
simple hurt— Additional punishment for grievous 
hurt if necessary. 

Where two or more persons are tried for simple 
hurt and for grievous hurt caused by a stone thrown 
from an unknown distance. Held, that oven if a certain 
man was identified as the person who threw the stone 
no extra punishment was called for because the stone 
was not thrown at very close quarters. 

Semble. — ^The throwing of a stone is not as serious 
an offence as the wielding of a lathi. 31 P.L.R. 1017 
= 129 Ind. Cas. 223 = 1930 Gr. C. i230=A.I.R- 1930 
Lah. 1054. 

— " 'S. 325 — Sentence— Severe beating— Death 

superveni^ owing to unforeseen internal troubles 
— Causing death if need be taken into account in 
passing sentence. 

As soon as it is found that the offence does not 
amount to culpable homicide it is best to leave the 
death out of account and look only to the injury. 
Where the accused gave a man severe beating and they 
broke no bones and it appeared death supervened 
owing to some internal trouble which was unforeseen, 
held, that a sentence of three years rigorous Im. 
priionraent was sufTident. 128 Ind. Gas. 43 = 1930 
M.W.N. 74=31 Cr. L.J. 477. 

9. Revision- 

-■ — S. 325- — Revisioo — Conviction under — Sentence 
of fine only — Interference by High Court. 

Where a Magistrate convicted certain persons imdcr 
S. 325, 1.P.C., but sentenced them to pay fines only : 

Held, that although the sentence was irregular, the 
High Court would not interfere under their revisional 
powers which were intended for the redress of genuine 
grievances and not of mere formal defects. A.I R. 
*933 *79 (0= *4 1*-L..T. 71 = {4 Cr. L.J. .^07 = 142 

Ind. Cas. 624. 

10. Miscellaneous. 

S. 325 — Miscellaneous. 

Held, on t)ic facts (by Harrison and Addison, JJ. 
Dallp Singh J. dissenting) that as there was no evi> 
dcncc to sliow that the accused were the aggressors 
and as there was no free fight, the accused could 
not be convicted for imuries caused to the complainant’s 
party. A.I.R. 1931 Lah. 513 = 32 Cr.L.J. 868=132 
Ind. Cas. 381. 

S. 325 — Miscellaneous. 

Accused admitting grievous hurt in written state- 
ment given in defence of charge under dacoity — Acquit- 
tal for dacoity — Admission in written statement cannot 
be used to base conviction for grievous hurt, j lo Ind’ 
Cas. 795 = 5 O.W.N. 601 = 11 A.I. Gr. R. 41=29 Cr. 
L.J. 763=A.I.R. 1928 Oudh 373. 


8.325 — Miscellaneous — Security order. 

Breach of the peace implies offence against public — 
Offence of causing grievous hurt is not such an offence. 
72 Ind. Cas. 955=24 Cr.Lj. 49i = A.T.R. 1923 Oudh 

37- 

— — S. 325 — Miscellaneous — Offence compounda- 
ble — Complainant and accused willing to com- 
promise — Effect of. 

The refusal of a third party to compromise is no 
sufficient reason to refuse composition, if the complain- 
ant and the accused are willing to compromise. 17 

0. G. 92=15 Cr.L.J. 567=24 Ind. Cas, 975. 

Ss. 325-B, 353 — Resistance to warrant of 
arrest — Warrant signed by Deputy Nazir not only 
authorised — Offence. 

Where a warrant of arrest was signed by the Deputy 
Nazir, an officer who had not been empowered legally 
or given any lawful authority to sign warrants and the 
petitioners who had resisted the execution of the same 
were convicted under Ss. 325-B and 353, I.P.C. 

Held, that the warrants were illegal and the peti- 
tioners were not guily under S. 325-B, ;_or S. 358, 

1. P.C. A.I.R. 1934 Mad. 206 = 39 L. W. 388=35 Cr. 
L.J. 782=66 M.L.J. 408 = 1934 M.W.N. 399=148 Ind. 
Cas. 818 (2). 

S. 326. Synopsis. 

1. Applicability and scope. 

2. Essentials of 

3. Injury causing death. 

4. Punishment and sentence. 

5. Riot. 

6. Unlawful assembly. 

7- Miscellaneous. 

1. Applicability and scope. 

S.I326— Applicability — Nose cutting — Possibility 

of healing — If takes offence out of S. 236, I. P. 
Code. 

Where in the case of a nose cutting the doctor’s 
evidence is that it is likely to heal it camiot take it 
out of the mischief of S. 326, I. P. Code. 1949 A.M. 
L. J. 64=A,I.R. 1950 Ajmer I3(*) = 5* Cr.L.J. 799. 

S. 326 — Applicability and scope. 

Section 304-A must be read along with Ss. 336, 337 
ami 338. All the sections arc confined in their opera- 
tion to acts done without any criminal intent, apart 
from the raslmcss or negligence which is their essential 
ingredient. Readings. 821 with S. 322, it is obvious 
that the guilt, of an accused person remains just the 
same whether in seeking to inflict simple hurt or grie- 
vous hurl, as the case may be, upon one person he 
actually causes the intended hurt to that person or to 
some other. 

Wlierc in using his spear againt his assailants, the 
accused accidentally struck the deceased who had 
intervened to separate the fighting persons: 

Held, (hat the accused was guilty under S. 326 
and his conviction under S. 304-.A was illegal. A.I.R, 
1941 All. 288=1941 A. L.J. 326=42 Cr.L.J. 621 = 
I.L.R. (1941) All. 441 = 194 Ind. Cas. 794. 

Ss. 326, 320 and 34— Applicability and scope 

— Held on facts that S. 34 cannot be applied so as 
to make two accused liable for assault committed 
by others. 

While A was keeping watch over his master’s khesari 
the four accused B, C, D and E went there and pro- 
cccdcd to cut the khesari. A remonstrated but seeing 
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B and C armed, ran away and was pursued and even. 

tually overtaken at some little distance from the field 

by B who s truck him Nvith a garasa and by C who 

s'ruck him itvicc with a lathi. E and D had also joined 

m the pursuit but took no part in the assault. Their 

intention was to scare away A so that they might 

continue to cut the khesarj without further interrup- 
tion; ^ 


Held, that in the circumstances, it was quite impos- 
sible to apply S, 34, Penal Code, and make either D 
or E cmistructivcly liable for the assault committed by 

H Pat. 376=43 Cr.L.J. 511=8 

li.R 658- 23 P.LeT. 633=200 ind. Cas« 296. 


Ss. 326, 307 — Applicability and scope — Offence 
held fell under S. 326 and not under S. 307, 

The complainant tvas attacked by the accused owing 
to a sudden quarrel rather than as a result of any pre- 
conccricd plan. Tiie complainant had 17 injuries on 
his person, but they were noton vital parts and some 
of diem were mere bruises : 


Held, that the appropriate section applicable to the 
case was S. 326, Penal Code and not S. 307. 
A.I.R. 1941 Lah. 322 = 43 P- L. R. 436=43 Cr.L.J. 
165=197 IikI. Cas. 413. 


— Ss. 326, 307 — Applicability and scope — Fact 
that if sepsis and gangrene had intervened, it 
would have endangered life did not bring offence 
under S. 307. 

Only one stab was given, and there was nothing to 
show that the injury inflicted wa^ likely in the ordinary 
course of nature to cause deatli. The medical evidence 
was only to ihccfTect that if sepsis and gangrene had 
intcr\ened. it would have endangered life, but this 
could be said of most injuries caused with sharp 
weapons: ♦ 

Held, that the ofTcncc committed by the accused 
was one of causing grievous hurl by a dangerous wea- 
pon and not attempt to murder. A.I.R. 1939 Mad. 
780=1939 M.W.N. 513=40 Cr.L.J. 922 = (I94o) i 

M.L.J. 747=5* L.W. 743 = 1^4 Ind.Cas. 336. 


Ss. 326, 34— Applicability and scope— Trespas. 

sing into house for abduction— Causing grievons 
hurt to pursuer’s while escaping — Offence. 

Where ail tlic accused went together armed with 
deadly weapons with ilic object of abducting a woman 
from her husband’s house and to iitc force if necessary 
for the purpose of alt.aiiiing their object of abduction 
and of making their escape, and some of them, while 
t*sraping, caused griev'ous hurt to ihcir pursuers: 

Held, ility were guilty of an offence under S. 326, read 
with S. 34, Prnal Code. A.I.R. 1933 Sind 407=35 
Cr.L.J. 357 = 27 S.L.K. 269=147 Ind. Cas. 264. 


wounds on the complainant and the admission of the 
accused that he was himself wounded in the occurrence 
and where in separate trials each was convicted of an 
offence, under S. 307, of the Penal Code: 

Held, as in case of either of the accused dying of the 
wounds, the other would have been entitled to- the 
benefit of a reasonable doubt and to plead that the case 
catne ^vithin exception 4 to S. 300, neither appellant 
could legally be convicted under S. 307. 

Held, further that as under S. 105 of the Evidence 
Act the burden of proof of self-defence or provocation 
would have been in each case on the accused, neither 
of them could under the circumstances claim ^ese 
defimccs and that S. 326, was the proper section for 
conviction. 84 Ind. Gas. 1049=2 Rang. 558=26 Gr. 
L.J. 409=A.I.R. 1925 Rang. 138. 

a. Essentials of. 

— Ss. 326, 322— Essentials for conviction under 
S. 32^ “"Accused, hold could be convicted only 
under S. 323. 

An accused cannot be convicted under S. 326, Penal 
Code, unless the weapon used by him was deadly and 
the hurt intended or known to be likely to be caused 
was grievous. When the injury constituting grievous hurt 
caused by a stick is a simple fracture of the radius of 
the arm and there is no evidence as to the size of 
nature of ^e stick used, it cannot be said for cetaia 
that hurt intended or known to be likely to bccatised 
was grievous. The conviction under S. 326, Penal 
Godc, in such a case is, therefore, unsustainable and 
the accused can be convicted only under S. 323. A.I.R* 
1939 Mad. 507=1939 M.W.N. 414=49 L.W. 553= 
(1939) iM.LJ. 886=40 Cr.L.J. 827 (i) = i 83 Ind. 
Cas. 602 (i). 

S. 326 — Grievous hurt— Essence of offence- 

jury — Verdict of <*guiity but not volantarUy'% 
meaning of — S. 338, conviction under — Causing 
grievous hnrt by rash and negligent act — Cr.P.G. 
Ss. 237, 238. 

To constitute an oflTence under .$. 326 the act must 
have been done “voluntarily”— that is of the very 
essence of the ofTcncc. When an accused person was 
charged with committing offences under Ss. 304, 326 
and tried before a Jury, and the latter found him not 
guilty under S. 304, but rcturnetl a verdict of “guilty 
but not voluntarily” under S. 326, and the Judge with- 
out a>king the jury to csplain the verdict discharged 
them and then convicted and sentenced the accused 
under S. 338; 

Held, that the verdict on cliargc under S. 326 
was in cfTcci a verdict of “not guilty” and the accused 
was entitled to an acquittal. (1906) 12 C.W.N. 530. 


S. 326 — Applicability and scope. 

Where the iiijuiy caused is simple but is caused 
with a cutting weapon, it falls under S. 324 and not 
under S. 326. 1930 Cr.G. 1046=129 Ind. Cas. 483 = 

A.I.R. >930 Lah. 950. 

S. 326 — Applicability and scope — Mutaal 

infliction or injury 00 each other — No eye- 
witnesses— Conviction must be under S. 326 
an<l not under S. 307. 

\Vhcrc in the course of a flight the two accused in- 
flicted upon each otlicr injuries to serious that in both 
cai.es their dying deposition had to be taken, there were 
no cyc-wiineiiscs to the occurrence and evidence in each 
trial consisted of Uic cvidance of Uie complainant, the 


3. Injury causing death. 

“““S' 326 — Injury causing death— Free fight— 
Somc^ members armed with deadly weapon*— 
Injuries caused resulting in death of one person 
— Offence is under S. 326. 

Where the death is the 'result of serious injuries caused 
in a free fight between both the parlies, some of the 
members of which were armed with chhavii and 
takwas, the object of the assembly is merely to give a 
beating to their opponents and the ofTcnce committed 
is under S. 326. A.I.R, 194? Lah, 106=223 Ind. Gas, 

427=47 Cr. L.J. 39 i (Lah.) (D.B.) 

Ss. 326, 323, 324, 109, 30a— Injury causing 

death — Attack not premeditated — ^Accused not 
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Armed — Only scuffle between deceased and ae* 
cosed — One of accused suddenly giving knife 
blow — Offence. 

There was no previous premeditation about the 
matter. The party did not go to the attack armed in 
any way. They had gone to rescue the catde from the 
deceased who was taking them to the poimd. The 
attack was only a scuffle between the rescuers and the 
deceased, except that one of the rescuers suddenly in- 
flicted a blow with his knife on the deceased which 
proved fatal : 

Held, that the accused other than the one who in- 
flicted a knife blow were not guilty of offence more 
than that under S. 323, Penal Code. It did not appear 
that at any stage before the incident happened, they 
were aware that there was any likelihood of the deceased 
receiving any stab wound. Their conviction under 
S. 334, 109 could not be sustained. 

Held, further that as regards the accus'd who in* 
flicted the fatal blow, there was a reasonable doub* 
that any of the intentions or requisite knowledge 
necessary to support a charge of murder under S. 3o2 
of the Code were present. It was clear that grievous 
hurt endangering life was caused to the deceased and 
there could be no doubt that the accused voluntarily 
caused hurt to him and intended or knew himself likely 
to cause hurt endangering life. It could, therefore, be 
safely said in the circumstances that he w&s clearly 
guilty of an offence under S. 326, Penal Code, while 
there was room for doubt as regards the charge under 
S. 302 of the Code. A.I.R. 1942 Cal. 426 (2) “43^.Cr. 
LJ- 455=^99 Ind. Cas 55. 

Ss. 326, 148, 149 — Injury causing death. 

Party of accused and complainants assembled to cele- 
brate wedding — One of complainants’ party refusing to 
allow accused’s party to join in hokka — Two of 
accused’s party going out and coming back with other 
accused armed with dahgs and chavis — Complainant’s 
party unarmed — Complainants’ party ready to fight not 
waiting to be attacked but going out to meet accused — 
Free fight ensuing — One of complainants’ parly receiving 
fatal injury and dying— Accused held guilty under Ss. 
326 and 148 read with S. 149. A.I.R. 1942 Lah. 40 
=43 P.L.R. 729=43 Cr.L.J. 443=198 Ind. Cas. 832. 

Ss. 326, 323, 304, 302 — Injury causing death. 

The accused struck her daughter witli a very heav^* 
piece of wood whereupon she fell down and never 
stirred and everybody took her to be dead. She was 
then hung to a beam so as to make it appear that she 
had committed suicide: 

Held, that the accused committed at least an offence 
under S. 804. Exen if the offence might have been of 
a minor nature punishable under S 323 and the girl 
might have dird subsequently after she had been hung 
to a beam, the accused was still guilty of an offenc e 
under 8.826, Penal Code. A.I.R. 1942 Mad. 4i5.;2) - 
(1942) i M.L.J. 224 = 55 L.W. 7I = i 942 M.W.N. iG9 = 
43 Gr. L.J. 671 = 201 Ind. Cas. 444. 

" ' S. 826 — Injury causing death. 

Accused beating deceased with sticks and stones— 
Death in about two hours— Offence is culpable homi- 
cide and not grievous hurt. 

But where the Public Prosecutor in the trial Court 
conceded that it wan only a case under S. 826 and the 
accused were convicted accordinply and they appealed 
the appellate Court should order the whole case for re- 
trial. 1936 M.W.N. 648. 

F. Y. D. i2“-2i. 


Ss. 326, 326 — 109, 201, 88, 92 — Injury causing 

death — DeviJ-dancc-rs attempting to euro a woman 
by branding her — Death due to injuries — Woman’s 
husband burying her due to panic — Offence- 
Sentence. 

The accused were hillmen and three of them were 
devil-dancers who attempted at C’s request or at 
any rate with his consent, to disposseg C's wife of a 
devil by applying a hot ladle fKarcbhuli) to her mouth 
and throat ard to various parts of her body, with the 
result that she died. C subsequently became frightened 
and buried the body of his wife, and for this reason he 
was convicted under S. 201, Penal Code, as well as 
of abetting the olher offence. 

Held, that S. 326 and S. 304-.A, Penal Code, applied, 
that the hurt was grievous because it endangered life, 
and it was caused voluntarily becauiie the appellants 
must be held to have kno\>'n that they were likely to 
cause hurt wliich endangered life that Ss. 88 and 92 
did not apply as the woman did not give her consent 
to this abominable treatment and that the view that as 
the devil was in possesdon of her she could not signify 
consent, could not be taken by the Court, 

Held, also that as their ultimate motive was to cure 
the woman and that however barbarous their methods 
were, they were certainly acting in good faith but it 
would be extremely dangerous in any way to coun- 
tenance a crime of such a heinous nature on the ground 
that it was only believed to be the means to an end 
which is worthy of praise. 

Held fusrther that it was possible to reduce the 
sentence of C under S. 201 on the ground that his 
action was due to panic ratlier than a deliberate 
attempt to shield his confederates from punishment. 
A.I.R. 1935 All. 282 = 36 Cr. L.J. 346= 1935 A.W.R. 57 
= 153 Ind Cas. 425. 

— — S. 326 — Injuries causing death. 

A person who voluntarily inflicts injui-y such as to 
endanger life must always, exc<*pt in the most ex- 
ceptional and extraordinary circumstances be taken to 
know that lie is likely tc» cause death. ■]2 Bom. L.R. 
1143=129 Ind. Cas. 35i=/\.I-R. 1930 liotn. 4H3. 


S. 326--Injury causing death — ^Jolnt attack — 

Blow with spear on fleshy part of body is not 
necessarily f.atal and offtmee does not fall under 
S. 302 but under S. 326. 


A. B. C, D assfnibh'd together, three of them armed 
with spears witli ilu* intention of attacking another 
party of men. A gave only one blow with a spear on 
fleshy pan of the btaly of one of his opi>onents. 

Meld : that such injury w;t.s not nrce.'isarily fatal 
and A could not bcconvictetl under S. 302 and liis 
case f<Il within tlj«: purview (jf S. 326, ljut as ilicrc 
had been a Ions (»f life in i!io (u,ht, a s- vcrc sentence 
w’as called for. A’s C(jnii>;;nions lia\ ing been acting in 
lurlheram e of a common int<‘ntion witc also guilty 
under 8. 326 read witli S. 3I. 129 lud. Cas. 488=1930 
Cr. C. io46 = A.I.R. 1930 I.ah. f)5o. 

S. 326— Injury causing death. 


When- the aceined struck two lathi blows, one 
hcveie and tlie other sliglit. <in the head of the de- 
ceased, uhi'.li caused death, conviction under .S. 326 
is safer than -mder S. 3(»^ 'j). 115 Ind. Cas. 6G = 'U) 

Cr. L .[. ;7H A.I.R. l.ah 87. 


S 326— Injury causine death — Firing while 

drunk 


The accused. wIk-h he- v.as 
deceased and caused a wound 


fully drunk, fiinl ,it 
on the upper portion 


the 

of 
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his thigh with a shot which was hrcd at point blank 
range. The injury ^vas not fatal and was not such 
as in the ordinary course of nature would cause death. 
After nearly two months the injured person died, the 
wound having become septic and dysentery having 
supervened a fe\v days before his death. 

Held, that neither S. 300 (3) nor (4) applied to the 
case, and the accused was not guilty of murder be 
was not also guilty under S. 304. But he was guilty 
under S. 326 and as the shot was Bred at point blank 
range on the upper portion of the thigh maximum 
sentence should Ik passed. 120 Ind. Cas. 183 = 11 L.L.J. 
44=131 Cr. LJ. 44=1929 Cr. C. 4=A.I.R, 1929 Lah. 
433 - 

— — S. 326>~Iajary caosing death — Private defence — 
Fight over band — Rival parties — One party seeldog 
to cat down bond — Fight — Death of one — Liability 
— Plea of private defence. 

People of the village S having assembled proceeded 
to cut the bandu. People of village K, resisted but 
were turned back. Meanwhile a large crowd collected 
on both sides armed with lathis, spears and garates. 
People of K seeing that the people of S were not 
likely to listen to their remonstrances, proceeded in a 
body to prevent them from cutting the bandh and to 
drive them away. A free fight ensued ; one man from 
village S received mortal injuries and died on his 
way to the hospital. The Sesnons Judge convicted the 
accused, who were residents of K under S. 302 read 
with S$. 147. 148 and 149, I.P.C. 

Held, that the people of S. had no right to cut the 
bandh under the circumstances mentioned and when 
they actually proceeded to destroy it the people of K 
had certainly a right to prevent them from doingso. 

Held, further that the people of K had erected a 
bandh in their own village and at the time of the 
occurrence they were in possscsion of the bandh and 
there had been no lawful order passed by any compe- 
tent Court directing them or authorising people of K 
to remove the bandh. This being so, it was not un- 
lawful on the pan of the appellant to prevent the 
people of S. from forcibly cutting the bandh, and that 
consequently their convictions under Ss. 147, 148 and 
149, could not be sustained. 

Held, also that under the circumstances of the case 
and keeping in view the fact that mortal injuries were 
caused to the deceased in a free fight and in the exer- 
cise of the right of private defence of person and pro- 
perty, the conviction of the accused-appellants under 
S. 302 could not be sustained, especially when the 
deceased had received injuries from several other assai- 
lants. The conviction was therefore altered to one 
under S. :{ 26 , arid the sentence of transportation for life 
passed was reduced to one of three years’ rigorous im- 
prisonment. 1929 Cr, C. 283=A.I.R. 1929 Pat. 523. 

“ — S. 326 — Injury causing death — Joint assault 
with deadly weapons Common intention is pre- 
sumed. 

There was a quarrel over a turn of water in which 
several [lersoru arrived with Cbhavis and assaulted A 
who died of the injuries caused to him. It was not 
certain as to who inflicted the fatal blow. All the 
acciisetl were convicted under S. 326 with S. 34 and 
iiiflicied equal punishment. 

Held, iliat considering the nature of the assault and 
the nature of the weapons, it cannot be said with re- 
gard to any one of ihern that hr did not tnean to cause 
serious injuries and S. 34, makes them c<]ually respon- 
sible in Mich cages and each one of them was rightly 
given the same sentence. li Ind. Cas. 513 = 24 Cr, L.J. 
4ot=A.I.K. 1924 Lah. 2 iC. 


S. 326 — Injury cansing death— Provocatloa-^ 

Hart with a penhaife on provocation — Offence of 
grievous hart. 

The accused had been married to a girl and the 
ceremony of taldle parebac was to take place on the 
day of the occurrence. On that day acciued found 
the deceased taking the girl a^vay from the village 
where the ceremony was to take place and when he 
remonstrated with her she told him that the girl would 
not be married to him that day and abused him. The 
accused thereupon attacked both the girl and the 
deceased with {Knknife and inflicted one injury on 
each in the abdomen. The girl however survived. 

Held, that the a^sed acted without premeditation, 
used only a penknife and gave each woman only one 
injury and therefore there is a very \s^ong presump- 
tion that he neither intended to cause death nor such 
bodily injury as he knew to be likely to cause death 
and that the provocation given to him by the deceased 
was sufficiently grave and sudden to bring him within 
the fint exception in section 300. Held, further that 
when the accused wounded the women in the abdomen 
with a penknife he certainly intended to cause them 
grievous hurt. 73 Ind. Gas. 695=24 Cr. L.J. 663— 
A.I.R, 1924 Lah. 234. 

— — S. 326 — Injury causing death — Boyish quarrel. 

In a CMC where as a result merely of a boyish 
quarrel just a short time before, the accused stabbed 
the deceased with a penknife four inches in length 
there ^n be no conviction for murder or culpable 
homicide not amounting to murder where the corpus 
dellcits is not established. The offence of which the 
accused is guilty is voluntarily causing grievous hurt by 
an instrument used for cutting. 63 Ind. Cas. 450=3 
L,L.J. 581=22 Cr. LJ. 658=A.I.R. 192a Lah. a6. 

S. 326— Injury causiug death — Every person 

presumed to intend natural consequence of 
his acts — Dealing blows with lathis — Inteniton to 
cause grievous hurt presumed. 

Every sane person of the age of discretion is pre- 
sumed to intend the natural and probable con- 
sequences, of his own acts. Every actual consequence 
is a natural and probable consequence unless and until 
the contrary is affirmatively shown. Where a number 
of accused dealt blows with lathis with the result that 
the assailed person died of it : 

Held, that having regard to the nature of the 
weapons used it can be reasonably inferred that they 
intended to cause grievous hurt punishable under S. 
326, of the Code. 66 Ind. Cas. 665=23 Cr. LJ. 313 
=a.I.R. 1922 Nag. i 4 i. 

4. Punishment and sentence. 

' — -S. 3 ^^'~Ptini 8 hment and sentence — Permanent 
disfiguration — Cut on the nose by razor or knife 
— Opinion of the doctor — Value— Sentence. 

A cut on the bridge of the nose causing a cut 
I inch into 1/2 an inch into 1/2 an inch must beheld 
to cause permanent disfiguration though the doctor 
who examined the cut might have mentioned that it 
may not be so. 

A sentence of 6 months’ rigorous imprisonment 
cannot be said to be excessive in rc$pcci of such an 
offence which is a serious one and should ordinarily 
be committed to the Sessions. A.I.R. 1950 Ajmer 13 
(0=51 Cr. LJ. 799=1949 A. M.LJ. 64. 

S. 326 — PunlsbmcDt and sentence. 

A punishment for an offence under S. 326, I.P.Codep 
should be severe when injuries inflicted arc caused out 
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of vindictivcneas. A.I.R. i944 Sind 186— I.L.R. (1944) 
Kar. 103=45 Or, L.J. 764=215 Ind. Cae. 55. 

S. 326 — Panishment and sentence — One 

month*8 rigorous imprisonment, held sufiGeient. 

The accused had real provocation and all that he 
did was to take the weapon nearest to him and throw it 
at the complainant. It was an act done in annoyance 
when he received an injury which he thought was due 
to an act of the complainant: 

Held, that in the circumstances, a sentence of one 
month’s rigorous imprisonment was more than enough. 
A.I.R. 1943 Mad. 681=56 L.W. 436=(i943) 2 
M.L.J. 176 = 1943 M.W.N. 585=45 Gr. L.J. 143=209 
Ind. Gas. 303. 

S, ^26 — Punishment and sentenee — Accused 

cutting wife’s nose without serious provocation. 

An act of nose-cutting is one which imports delibe- 
rate design of a particularly brutal and cruel chara- 
cter. 

The accused cut off the nose of his wife. There 
was neither a ground for suspicion of wife’s misconduct 
nor was there any evidence to suggest that there was 
anything amounting to serious provocation. The accused 
was sentenced to nine months rigorous imprisonment: 

Held, that the sentence was inadequate and should 
be enhanced, {it was enhanced to one of two years). 
A.I.R. 1938 Bom. 430=40 Bom. L.R. 832=39 Cr. 
L.J. 928=177 Ind. Gas. 647, 

326— Punishment and sentence — Injury with 

sharp crowbar on head. 

Where the accused plunges into the head of his 
concubine a sharp crowbar 3” near the Irft car, a 
sentence of 3 years rigorous imprisonment is insuffi- 
cient to meet the ends of justice and may properly be 
enhanced to 7 years imprisonment. 1937 M.W.N. 886. 

— — S. 326 — Proper sentence. 

For an offence under S. 326, Penal Code, a sentence 
of mere fine is not prcmissible. 1937 M.W.N. 575. 

Ss. 326, 307 — Punishment and sentence. 

Where a person fired his gun at another and tried 
to shoot him, but in so doing, his gun went off and 
the person aimed at was grievously wounded and the 
accused was convicted boffi ol attempted murder and 
grievous hurt: 

Held, that conviction was not improper as there was 
nothing incongruous between S. 307 and S. 326, but 
punishment should be one, A.I.R, I937 Sind 61=30 
S.L.R. 238 = 38 Cr. L.J. 487 = 167 Ind. Gas. 943. 

5 , 326 — Punishment and sentence. 

A person who commits an affcncc under S. 326, 
may be punished with whipping in addition to any 
other punishment to which he may be liable, hc 
may, therefore, be sentenced to a term of imprisonment 
not exceeding 7 years and in addition to a sentence of 
whipping, in view of S. 32 (2), Criminal P.C. and S. 3 
of Burma Act. (VIII of 1927.) A.I.R, [937 Rang. 183 = 
14 Rang. 662 = 38 Cr. L.J. 670=168 Ind. Cas. 975. 

S. 326 — Sentence. 

Person trying to overawe witness of other side — 
Witness refusing — Assault on him — Case is to be con- 
sidered serious and compromise should not be permitted 
and case dropped on mere admonition. A.I.R. 1936 
Pat. 175=2 B.R. 392 = 37 Cr. L.J. 502=17 P L.T. 327 = 
161 Ind. Cas. 932. 


Ss. 326, 34 and 30a — Punishment and sen- 
tence* 

Common intention to inflict grievous hurt— Blow on 
head given with chi^vl by one accused causing death 
— Accused, aged 62 and 60 years — Accused, held guilty 
under S. 826/34 and 5 years rigorous imprisonment, 
held sufficient. A.I.R. 1935 Lah. 97. 

$. 326 — Punishment and sentence — Sudden 

quarrel. 

The fact that the quarrel which ends in the deceased 
getting a fatal hurt, wai a sudden one, arising in a 
heat of passion, is a mitigating circumstance in favour 
of the accused and the sentence should be reduced. 30 
P.L.R. 582=A.I.R. 1930 Lah. 311. 

S. 326 — Punishment and sentence — Nose cut- 
ting — Punishment should not be lenient. 

A Sessions Judge who while upholding the conviction 
of a person for cutting the nose of hb wife reduced 
the sentence of the Magistrate. 

Held, that the nose-cutting b an offence for which 
leniency is out of place. 39 P.W.R. 1915 (Cr.) = 2oP.R. 
1915 (Cr.) = i6 Cr. L.J. 782=31 Ind. Gas. 382. 

S- 326 — Punishment and sentence — Seperate 

conviction and sentence for grievous hurt and 
rioting, when illegal — Penal Code, Ss. t 47 » 
149, 326. 

It is illegal to pass and grievous hurt upon 
persons who are not proved to have individuality com- 
mitted any acts to cause such grievous hurt or guilty 
of that offence under S. 149, I.P.C. 16 C. 144, foil. 
(1903) 8 C.W.N. 344. 

5. Riot. 

S. 326 — Riot — Riot between bus drivers — Use 

of motor tools — Both sides receiving injuries. 

Where there is a general riot in which a num^r of 
bus drivers and their sparemcn take part, and in the 
course of this riot both sides receive injuries from various 
weapons which arc in most cases motor car tools, it is 
impossible to say that any particular person is responsi- 
ble for any particular injury to any other person. A.I.R. 
1933 Rang- 436=37 Cr.L.J, 189=159 Ind. Cas. 967. 

6. Unlawful assembly. 

Ss. 326, 149 — Unlawful assembly — Conviction 

under Ss. 326, 149, when can be had. 

It is not safe to record a conviction under Ss. 326, 
149, Penal Code, where it is not possible to say that 
the act was done in the prosecution of the common 
object of the unlawful assembly having the common 
object ol driving away the Hindus. Such members of 
the assembly as are found to be participating in it arc 
guilty under S. 147. 202 Ind. Cas. 579=43 Cr, L. J. 
871=9 B.R. 19. 

Ss. 326, 149 — Unlawful assembly. 

Even though it is not known which accused constitu- 
ting an unlawful assembly with the common object to 
cause grievous hurt caused the specific injuries, they 
can all be found guilty under S. 826, Penal Code, by 
virtue ol the provisions of S. 149, Penal Code. A.I.R. 
1942 Mad. 420= 1942 M.W.N. 294 = (i942) i M.L.J. 
498=43 Cr.L.J. 745 = 55 L.W. 856=201 Ind. Gas. 442* 

Ss. 326, 34 — Unlawful assembly — Common object 

to beat complainant — One accused causing grievous 
hurt. 
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Held, that all the accused forming an unlawful 
assembly were liable to be convicted of the offence 
under S. 3a6 and S. 147, Penal Code. A.I.R. io4a 

440=43 Gr.L.J. 781 = 1942 

A^W.R* 286^201 Ind, Cas. 791. 

8s. 336, i49~-XJnlawfol assembly'^Gommon 
object of number of accused to cause hurt — One 
accused causing grievous hurt with dangerous 
weapon*— Liability of others. 

Where the common object of a number of accused 
was not merely to beat but also to cause hurt; and if 
in the prosecution of that common object to cause 
hurt to a certain person, one of them happens to cause 
^evous hurt and that too wth a dangerous weapon, 
the others would certainly be liable for the grievous 
hurt so caused by reason of S. 149, penal Code. A.I.R. 
1940 Mad. 298=51 L.W. 484 = 1940 M.W.N. »42 = 
(1940) 1 M.L.J. 775=4* Cr.L.J. 898 = 190 Ind. Cas. 

313* 

S. 326 — Unlawful assembly. 

The accused who was charged under Si. 147, 149, 
3^7 *48» can be convicted under S. 326 though 

not charged under that section if unlawful assembly is 
not proved. A.I.R. 1935 Sind 34=28 S.L.R. 304 = 
38 Cr.L.J. 598=154 Ind. Cas. 915. 

7. Miscellsuieons. 


accused to become a fit member of the soeiety after 
djsciplme, the High Court convicted the accused under 
S. 328 instead ofS. 307, Penal Code. A.I.R. 1931 Pat. 
346=32 Cr. L.J. 1228=134 Ind. Cas. 639 (S.B). 

S. 328 — Applicability — Attempt firastmted. 


WhCTC the accused gave arsenic poison intending to 
cause death but through some cause or oAcr the per- 
sons to whom he administered the arsenic recovered. 

Held, that he is guilty of attempt to murder under 
S. 307, or at least under S. 328. 20 AH. 143, Foil. 60 
Ind. Cas. 50=3L.L.J. i9i=22Cr. L.J. i94=A. I. R. 
i 92 i Lah. 108. 

•S. 328 — Dhatura poison — Ss. 328, 309. 

Accused adminiitcring dhatura with food to three 
persons— -AH of them found lying in open next day— 
Two of them recovering from poisoning but one dying 
after a week after developing pneumonia — ^Death, neld 
not due to poisoning — Offence, held fell, not under S. 302 
w V **“der S. 328. A.I.R. 1942 Mad. ioo=(l94i) 
M.L.J, 661 = 1941 M.W.N. 1038=43 Cr.L.J. 320=198 
Ind. Cas. 225. 

S. 328— DbaCura poison— AdsninlsCering Dhnt- 

ora Co caose a girl to fall in love with acented 
is an offrnce where delixirm was accused. 


— Ss. 326, 302 — MisccDaneoas. 

Crou'casu tried by First Class Magistrate undei 
Ss. 326 ^d 302, Pena! Code, close connection between 
—Commitment of case under S. 328— Commitment, 
held not proper as the Magistrate was competent to try 
it and punish adequately or at any rate the case was 
triable by him exercising enhanced powers under S. 30 
Criminal P.C. A.I.R. 1932 Lah. 168=33 Cr.L l. 2*;r,=’ 
32 P.L.R. 856=136 Ind. Cas. 272. 


tion. 


S. 326— Miscellaneous— Charge and 


convic- 


When a charge has been framed under Ss. 326 and 
149, I.P, Code, conviction under S. 326, I.P. Code is 
not necessarily bad, the legality of the conviction de- 
pending on whether the accused has or has not Ijecn 
materially prejudiced by the form of the charge 82 

M.L.VN. 261— 35 M.L.T. 2i=A.I.R. 1925 Mad. 1 

= 47 M.L J. 221 (F.B.). 


S. 328 — Administration of arsenic tbroueb a 

girl. ® 

The acojsed was charged under S. 328 for causing 
arsenic to be mixed in food ofX through a girl of 13 
years with an intention to injure X, and was convicted 
on the testimony of the girl, who, according to prosecu- 
tion was innocent agents but the accused was acquitted 
on the ground that the girl was an accompHcc« 

Held, that the view that Uic girl was an accomplice 
could not be accepted and hence the acquittal was not 
proper. A.I.R. 1941 Mad. 832 (0 = *94« M. W. N. 

790. 


— Ss. 328, 307, 511— Administering poison. 

Where the accused who was a youth, adminisicrcd 
poison to his brother through food of which his brother’s 
son and daughter also partook, and he was ch.argcd 
under S. 307, but the evidence showed that he was 
acting under the instigation of a perion who had ab- 
sconded and that owing to Uic ready help by neigh- 
bours, none of the three succumbed, anti tficrc was, in 
the opinion of the High Court, probability for the 


_ The accus^ a boy of about 16 years of age became 
infatuated with a girl Mt. Chando and began to make 
advances to her and did various tricks fo make her 
inclined towards him. Ultimately he persuaded Kan- 
hayta, a boy about 12 years of age to take five Penw 
one of which containca dhatura in order t^t they 
might be given to Mt. Chando and other members of 
her family. Kanhaiya did distribute these pens to 
various people, including Mt. Chando. All the persons 
who took these peras showed symptoms of poisoning, 
and Mt. Chando was in a state of delirium. 

Held, that the intention to persu.ade Mt. Chando by 
some mysterious means or other to fall in love with 
him, cannot be said to an intention to commit or 
facilitate the commL<;sion of any offence. But dhatora 
is a very common drug, and it is well known that it is 
poisonous and a person of the age of the accused must 
be presumed to know that such a drug is poisonous. 

Held, further, that ifa perron by the administration 
of dhatura is Uirown into a delirium, with the possible 
risk of falling into coina and becoming unconscious for 
the lime being, both bodily pain and infirmity are 
caused and therefore the accused was guilty under 
S. 328, 84 Ind. Cas. 1053=46 All. 77=21 A. L.J. 
”44—4 L-R.A. (Cr.) 229=26 Cr.L.J. 4i3=A. I. R. 1994 

S. 328 — Evidence — Sufficiency of. 

One Bhagwana was found by the Police on duty wan- 
®6opt in a peculiar condition. He was recently 
with Chajiu Clmnna and Ram Gopal his companion. 
Of *'J»c the first two were from Bhagwan’s village and 
UiC third was a stranger who joined tliem during their 
travel to Jaharzarah. The police were informed 
of two ncolis or money bags placed beneath the bed- 
ding on which Bhagwana had been seen sitting when 
his companions went to sleep, one containing Rs. I90 
was missing. They were searched and Rs. 209 were 
found on Ram Gopal. Bhagwana was sent to the dis- 
pensary and exhibited symptoms of dhatura poisoning. 
The Sub-Assistant Surgeon gave him purgative and 
ihc resultant tools were found to contain dhatura. 
Cliajju and Chunna in their depositions said the some 
laddus were olfcred to them and to Bhagwan by Ram 
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Gopal and after these they ate pans brought by Ram 
Gopal at a shop. The pans had an intoxicating 
effect. Some of the laddus and mathris were found on 
the person of Ram Gopal but they were reported, to 
have shown no traces of dhatara. There was nothing 
wrong with Chunna and Chajju. Ram Gopal was sent 
up for trial and was convicted of an offence under 

S. 328, Penal Code, and sentenced to five years rigor- 
ous imprisorunent, held, that the circumstantial evidence 
is not sufficient to testify the conviction. 77 Ind. Cas. 
981=25 Cr.L.J. 517=A.I.R. 1923 Lah. 687. 

S. 328 — Intent necessary. 

To convict under S. 328 there must be not merely 
an administration of a drug but the intention specified 
in the section. 15 Cr. L. J. 599=25 Ind. Cas. 351 
(Mad.). 

S. 328 — Intention to hurt, etc. — Absence of — 

Effect of S. 338 — Poison, administering of. 

The accused administered arsenic to the deceased, her 
lover, in sweetmeat balls given to him to cat, in the 
belief that it was a charm which would revive his love 
for her; but she did not know that the substance was a 
deadly poison. 

Held, acquitting the accus«'d. that to support a con- 
viction against her under S. 328, it must be shown that 
the poison was adminitscred ^vith intent to cause hurt, 
or to commit or facilitate the commission of an offence, 
or knowing it to be likely that she would there by cause 
hurt. (1902) 4 Bom. L.R. 425. But see 6 .V.L.J. 203 = 
31 A. 290. 

— — S. 329 — Theft of grass — Dispute as t-> owner- 
ship of land — Conviction. 

A conviction for theft of grass cannot stand where 
there is dispute as to the owenership of land in which 
case the matter should be decided by a Civil Court, 
o P. W.R. 1913 {Cr.)=335 P.L.R. 1913=14 Cr. L.J. 
59=21 Ind. Gas. 899. 

S. 330 — Applicability — Torture applied to 

suspects to extort information at the orders of 
Police Officers, when snspects are in their custody 
— Offence . 

Where the corporeal violence is applied by others to 
the suspects under the orders of the Circle Inspector 
with the full concurrence of the Sub-Inspcctor, in their 
very presence, the Sub-Inspector is in point of law as 
much responsible for the violence as the Circle Inspec- 
tor since as a Police Officer, he is under a legal duty 
to prevent the infliction ol torture on those who arc 
in their custody, and his failure to discharge that duty 
makes him a party to the crime. A Policeman who 
stands by, acquiescing in an assault on a prisoner com- 
mitted by another Policeman for the purpose of extort- 
ing confession or information leading to the detection 
of the crime is guilty of the offence punishable under S. 
330, Penal Code. The maxim “Respondent Superior” 
has no application in such a case.A.l.R. * 94 ® Nag. 186 = 

I.L.R. {1940) Nag. 232=41 Cr. L.J. 757 = 1940 N.L.J. 
667=189 Ind. Cas. 591. 

— “S. 331 — Applicability. 

Extorting a promise from complainant to restore the 
woman that he was alleged to have abducted done not 
fall within the purview of the section. 73 Ind. Cas. 272 
=5 L.L.J. 375=24 Cr. L.J. 576=A.I.R. 1924 Lah. 
167. 

— — S. 330 — Offence under — pnnishment- 

The law clearly draws a very great distinction between 
simple hurt caused in the ordinary way and simple 


hurt caused for the purpose of extorting a con- 
fession or making an accused person recover any pro^ 
petty. The conduct of causing hurt under S. 330, 
Penal Code, by a responsible Police Officer engaged in 
the investigation of a crime is one of the most serious 
offences known to the law. The result of third decree 
methods or of actual torture or beating must be that 
innocent persons might well be convicted confessions 
being forced from them which are false. In almost 
every case in which a confession is recorded in Criminal 
Courts, ii is alleged by the defence that the Police have 
resorted to methods such as these. It is seldom, how- 
ever, that an offence of this nature is or can be proved. 
It clearly is the duty of the Courts when a case of 
this kind is proved to pass sentences which may have 
a deterrent effect. A.I.R. 1936 Lah. 471 = 37 Cr. L.J. 
811 = 38 P.L.R. 639=163 Itid. Cas. 145. 

— — S. 330 — Requirements of. 

S. 330 requires that the assault should be proved to be 
solely for the purpose of extorting confession or restor- 
ation of property. 5 Pat L. W. 109=19 Cr. L.J. 749 
=46 Ind. Cas. 525. 

— S. 331 — Police Officer taking active part in as- 
sault on prisoner. 

A Policeman wlio is present and stands by acquiesc- 
ing in an assault on a prisoner committed by another 
Policeman for the purpose of extorting confession, is 
guilty of the offence of abetment of an offence under 
S. 330, Penal Code. If however, he is not merely stand- 
ing by but taking active part, he is guilty of an offence 
under S. 331 if grievons hurt is caused. A.I.R. 1940 
Nag. 340 = 1940 N. L.J. 459=42 Cr. L. J. 17 = 
I.L.R. (1941) Nag. 110=190 Ind. Cas. 849 (D.B.) . 

S. 33E — Torture by police. 

If torture of the police in exacting admission causes 
grievous hurt resulting in death docs not come under 
the definition of murder, it is an offence under S. 351, 
I.P.C. 12 P.W.R. 191? (Cr.) = i8 Cr. L.J. 710=40 Ind. 
Cas. 710. 

S. 33a. Synopsis. 

1. Acts not in discharge of duty. 

2. Applicability and scope. 

3. Essential ingredients. 

4. Illegal warrant. 

5. Irregularity. 

6. Jurisdiction. 

7. Punishment and seutence. 

Sec also S. 332, I.P.C. — Applicability and 
scope. 

8. Private defence. 

9. Sentence. 

(1) Acts not in discharge of duty, 

S. 332— Exceeding authorities — An officer is 

not entitled to set fire to reeds on private pro- 
perty. 

Section 10 of iho Act does not authorise the Collec- 
tor to enter upon the property of private individuals 
and to set fire to plants or trees growing thereon in 
order to facilitate the ileposit of soil or silt excavated 
from the canal bed. Therefore, an officer during any 
of the above acts cannot be said to be acting in the 
discharge of the duly as a public servant within S. 332, 
I.P.C. io 5 Ind. Cas. 817=9 L.L.J. 424=28 Cr .L.J, 
9g3=A.I.R. 1927 Lah. 706. 
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33a— Acts not in discharge of dnties-- 
Vnaathorlsed act. 

Playing cards is not an offence and does not come 
Within any of ihc eight clauses of S. 34, PoliceAct, and 
the act of a constable in prohibiting the men from play* 
ing cards is not in the discharge of bis duty. So any 
assault by the persons so playing on the constable does 
not come under S. 332, I.P.C., but is an offence under 
6. 323, 1 .P.C. 92 Ind. Gas. 889=27 PX.R. 74=27 Cr. 
L.J. 377=A.I.R, 1926 1 ^. 250. 

— — S». 332 and 323— Acts not in discharge of duty 
^Constable carrying out, out of date order. 

A comtable who carries out an order of a Magutrate 
which ^d ceased to have force by expiration of time 
IS not, discha^mg a duty imposed by law, under S. 332, 
l.r.O., and therefore a person causmg hurt to the con* 
salable exttuUng the order, is not liable except under 
S. 323. I.P.C. 40 All. 28=15 A.LJ. 813 = 19 Or. L.J. 5 = 
42 Ind. Cas. 917, ^ ^ j j 

- — -Ss. 33a and 323— Acts not In discharge of 
dudes— Discharge of doty by pnbUc servant— 
Irregolarities— Kurt caused to public servant— 
Offence. 

t ^n- Impcctor searching the applicant’s house 

lor lJucit possession of cocdinc conimittcd sevcml irre^u* 
Jaritics such as having no warrant with him authorising 
the search, taking only one search witness with him, 
Greeting a constable to scale over his outer \vall of the 
house, etc* The accused caused hurt to the Inspector 
and the constables. 

Held, that the Inspector and the constables were not 
acting in the discharge of their duties as public servants 
and therefore the accused was not guilty under S 
332 but only under S. 323. 37 All. 353 -I 3 A.L.J. 439 
= 16 Cr. L.J. 495=29 Ind. Cas. 335. 

2. Applicability and scope. 

Ss. 332, 2x (9) — Applicability and scope — 

Talayari assisting collection of kist is public 
servant— Assault on bixn while exercising such 
function — Offence. 


662 

information before him, was concerned in an offence 
under S. 363, Penal Code, a cognizable offence. As he 
aUo had reason to believe that R, was in the house of 
me ^titioners, under S. 47, the petitioners were, 
thcrcfOTc, bound to allow him free ingrees to the house 
and afford all reasonable facilities for a search therein. 
Failing thu^ S* 48 authorised the Sub^Inspcctor to 
force hjmnelf into the house. As all this was in the 
ducharge of his duty as Sub*Inspector in charge of 
Police Station, the hurt caused to him by the ped- 
tioncrs came within S. 332 , Penal Code, and the peti- 
tiontf s conviedon of offence under that section 
could not be said to be vitiated by any excess of autho* 
nty on the part of the Sub-Inspector. A.I.R. 1942 Pat. 
281—8 B.R. 307=43 Cr. L. J. 279=197 Ind. Cas. 827. 

Ss. 332, 323— Applicability and scope— Accused 
chasing Police constable— Attack not concerned 
with actual rescue of arrested person — Offence. 

Where the accused chased the Police consUblc and 
beat mm very severely but this attack was not con- 
CCTDcd with the actual rescue of the arrested person, 
mey were guilty of the minor offence punishable under 

32 ^I‘P.C. and not of the offence under S. 382. A-I.R. 

*940 ^-321=44 C.W.N. 502=41 Cr. L.J. 744=189 
Ind. Cas. 480. j /-n ^ 

33*» 3*3 — Applicability and scope — Con> 
stable not on duty, assault^ at Ramlila pc*w 
formance— Offence. 

Where the constable who was assaulted at RamlUa 
performance was not there in pursuance of the duty 
for which he had been detained but went there only in 
order to enjoy the spectacle. 

Held, that under the circumstances, the offence of 
amult fell under S. 323, I. P. G. and not under S. 332. 
161 Ind. Cas. 12=18 N.L.J. 188=37 Cr. L.J. 375. 

. 9. 332 — Applicability and scope— Vaccinator off- 
dered to vaccinate women and children — Knocking 
at accused’s door— Implied consent to enter— 
Assault— Obstruction to public servant — Boy of 
eleven acting under influnence of elder brother— 
Sentence. 


The Talayari is a permanent servant of the Crown 
and he exercises some of the functions referred to in 
8. 21 (9), Penal Code, while assisting the village officer 
in the matter of the collection of the klst. He is 
therefore, a public servant and a person assaulting him 
while collecting kist is guilty of an offence under 
S. 332, Penal Code. A LR. 1944 Mad.t83=i04^ M W N 

Bo4 ( 2 ) = C.943) 2 = d. = 

Ind. CaSs 75^ ^ ^ 


Applicability and scope— Assault on Sub- 

Inspector— Criminal P. C., Ss. 54, 47, 48. 

In the invesrigaiion of a case under S.363. Penal Code, 
the Sub-Inspector went to the house of the petitioners 
and a^ked them to produce the kidnapped girl, and 
one R, who was said to have kidnapped her. The 
petitioners denied the presence of these two persons in 
their house, whereupon the Sub-Inspector said that he 
would search the house. The petitioners then dragged 
the Sub-Inspector inside the house and assaulted him 
The Sub-Inspector had no warrant under S ion 
Criminal P.C. ' ’ 

Held, that S. 165, Criminal P. C., empowered the 
Sub-Inspcctor to make such a search. Moreover his 
authority to act as proj>Oied was to be found in Ss' c,a 
47 and 48, Criminal P. C. He was clearly empowered 
under the first of tliese seclioni, without any order or 
warrant from a Magistrate, to arrest R, wto on Uie 


During the prevalence of smalUpo.x in a Cantoruneot 
area, an order was passed by the Civil Surgeon and com- 
municated m a lady vaccinator that she should go and 
vaccinate ladies and children in the Cantonment area. 
She went to the house of the accused and knocked at 
the front door and the door behind the house. It be- 
came known to the inmates of the house as to who was 
seeking admission. She waited for five minutes, during 
which time admission was not refused. The door was 

zmt closed from inside and she entered. It was alleged 
u ^ *bc entered the house, she was rougmy 

bodied by the two accused and her frock xvas tom* 
one received some hurt at the hands of the two accused. 
She remonstrated and said that she had come to vac* 

that the accused should behave politely; but 
they, instead of desisting, inflicted some injuries on 
her : 

Held, that under these circumstances, the person 
seeking admittance could assume that he or she had 
the implied consent of the house-owner to enter and 
if tlic person making the entrance happend to be a 
public Servant who lias entered the prciiuses in order 
to discharge his or her public duties and if he or 
she is obstructed or assaulted, as the vaccinator was 
assaulted in the case, an offence under 8. 332, I. P- C* 
would be made out. 

Held further, that as one of ilie accu'cd, a boy of 
eleven bad not taken any prominent part in the inci- 
dent whatever little he did might have been under 
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the influence of his elder brother, his conviction might 
be set aside. A.I.R. *935 All. 1^=36 Cr. LJ. 356®“ 
1935 A.L.J. I 75=*53 Ind. Cas. 469- 

S. 332— Applicability and scope — Special pass 

obtained for liquor — Illiterate constable seizing it 
suspecting absence of certificate — Assault — Provo- 
cation, if sufficient— Sentence. 

A party of villagers headed by the accused N had 
decided on a feast. They went to the trouble of obtain- 
ing a special pass from Government for the purpose 
and paid for it like honestmen. Two of their members 
went and fetched the liquor in a bottle and a canister, 
and brought it back to the village. Just as they were 
about to hand it over to the expecUnt gathering as- 
sembled for the purpose, a Police constable appeared, 
and from a distance of 25 paces told them to stop 
and asked them what they had in their hands. They 
took no notice but proceeded on their way. The con- 
stable then went up to them and stopped them 
in front of the place where their expectant companions 
were awaiting their liquor. The pass was shown and 
the constable was obviously told that everything was 
in order. But he could net read and did not believe 
them; he therefore, told one of the party to accompany 
him to the Police Station where he could get the 
*cliitthi‘ read. There was quite naturally a strong 
protest against this suggestion. The constable then 
caught hold of the canister of liquor and was about to 
take it away : 

Held, that the provocation was both grave and 
sudden when the surrounding circumstances are taken 
into consideration. It is ture that the prestige of the 
Police must be upheld, but there is anoUier side to the 
picture. The prestige of Government stands higher 
than that of its servants. It is even more important 
that the people of the land should feel they arc being 
dealt with honestly and in good faith, and not that 
their money is taken for passes on the one hand and 
their liquor taken away from them with the other. 
A.I.R. 1934 Nag. 247 = 17 N.L.J. 78=36 Cr. L. J. 
317 = 153 Ind. Cas. 211 (2). 

— " S. 332 — Appliccability and scope. 

Search of a place — Police refusing to allow the 
occupant to enter the house — Occupant causing hurt 
to a Police Officer in attempting to enter into his house 
on physical resistance being offered by the latter : 

Held, that the occupant is not guilty of an offence 
under S. 332 or any other section of Penal Code. 
A.I.R. 1932 All. 449 = (i 93 a) A.L.J. 530=34 Cr- LJ» 
439=142 Ind. Cas. 790. 

Ss. 332, 323 — Applicability and scope. 

Naib Tahsildar going to accused’s village and de- 
manding revenue— Beating of Naib Tahsildar by accu- 
sed’s sons — Court considering it not improbable that 
accused was roughly treated by Naib Tahsildar : 

Held, that the accused were entitled to the benefit of 
doubt in that tliey tried to resist an illegal act of the 
oflScer and that S. 332 would not apply to the case and 
for injuries caused to the Naib Tahsildar, the person 
who caused them committed an offence under S. 323, 
I.P.C. A.I.R. 1933 Lah. 162=33 P L.R. 1066=34 Cr. 
L. J. 460=142 Ind. Cas. 897. 

S. 332 — Applicability and scope— Offence 

uxider Wrestling match —Police maintaining 

peace and order, interfering with the match — 
Arena rushed and police hustled — Offence under 
S. 332 as committed. 

While a very evenly contested wrestling match orga- 
nised by a Municipal Board was going on, one of the 


constables, who had been invited by the organizers to 
keep peace and order happened to be a backer of one of 
the contestants. He interfered with the wrestling 
thereupon a scuffle followed in which some of the police 
men were hustled and their uinform torn. 

Held, that though in a case like this it is difficult for 
the crowd to resbt rushing to the arena, there was no 
reason for the crowd to hustle the police, and therefore 
an offence under S. 332 was committed. 92 Ind. Cm. 
224=23 A.L.J. 1027=27 Cr.L.J. 240=A.I.R. 1926 All. 
168. 

S. 332— Applicability and scope— Officials 

protecting property in private capacity, 

S. 332 of the I.P.C. has no operation when the pro- 
perty is the private property of the officials and where 
the officials are protecting their property in their private 
capacity. 161 P.L.R. 1911 = 12 Cr.L.J. 236=53 P-W.R. 
1911 (Gr.) = io Ind. Cas. 278. 

S. 332 — Applicability and scope — Constable 

arresting burglars. 

A person assaulting the police constable who wm 
attempting to arrest persons suspected of having commit- 
ted burglary is guilty under S. 332 as the constable can 
arrest without warrant person suspected of having 
committed an offence under S. 457 » I* 

1910 (Cr.)=32 P.W.R. i9io(Cr.) = ii Cr.L.J. 423 = 
104 P.L.R. 1910=6 Ind. Cas. 956. 

Ss. 33a> 355 — Applicability and scope— Causing 

hurt to deter public servant from his duty — 
Assault with intent to dishonour— Assault on 
police witness while giving evidence. 

An accused person while under trial struck a Sub- 
Inspector of Police who was in the witness-box giving 
evidence against him. 

Held, that the offence of which the accused was guilty 
in this respect was rather that provided for by S. 355 
than that punishable under S. 382. 29 All. 596 =** 9®7 

A.W.N. 186. 

3. Essential ingredients. 

S, 332— Essential ingredients— Patwari dragged 

away and beaten in order to force him to make 
certain entries in revenue papers. 

An offence under S. 332 is committed when a person 
voluntarily causes hurt to any person being a public 
servant in the discharge of his duty as such public 
servant, or with intent to prevent or deter tliat person 
from discharging his duty as such public servant. A 
duty may be negative as well as positive. It is the 
patwarPs duty not to make entries in his official re- 
cords under pressure from an interested parly which he 
would not otherwise make. Where the accused drag 
away the patwari to a certain house and beat him in 
order to force him to make certain entries in the revenue 
papers, the accused, by their act, intend to prevent or 
deter the patwari from discharging his duties as a 
public servant. In such a case the offence committed 
Is under S. 332 and the fact that when being assaulted 
the patwari had no official papers with him makes no 
difference. A.I.R. 1941 Oudh 267=42 Gr.LJ. 321 = 
1941 O.W.N. 82=1941 A.W.R.(C.G.) 69= 192 Ind. Gas. 

774 - 

S. 332 — Essential ingredients — Constable a»- 

saolted while attempting to arrest accused without 
warrant — No allegation by constable that he pro- 
ceeded under S. 54 (t), Criminal P. G. 

In order to bring the case within the purview ofS. 332, 
I.P.C., it is necessary to establish that the public servant 
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was acting at the tirac of the assault as such public 
servant and in the particular matter discharging a duty 
imposed upon him as such public servant. A constable 
who had no warrant of arrest in his possession at the 
time of the assault, nor had he been entrusted with the 
duty of arresting tlie accused, cannot be said to have 
been acting in tlie discharge of his duty if he intended 
or wanted to arrest the accused. Where there is no 
allegation by the constable in his deposition that he 
proceeded under S. 54 (1), Criminal P. C., S. 54. (i)., 
Criminal P, C., does not apply, A.I.R. 1941 Oudh 385 
= 1941 O.W.N. 602=42 Cr.LJ. 501=1041 A.W.R. 151 
= 193 Ind. Cas Sn?. 

S. 33a — Discharging official duties — Elssential 

ingredients. 

In considering the question of “ discharge of olHcial 
duties ” it is not the dros that concludes the matter but 
it is what the public servant was doing at the time that 
counts. 1936 M.W.N. 892. 


•— — S. 332 — Essential ingredients. 

Assault on Octroi Officer when acting in discharge of 
his public duly would constitute an ofTcnce under 

S. 332. A.I.R. 1935 Sind. 245=29 S L.R. 54=37 Cr.L.J. 
148=159 Ind. Cas. 665. 


S. 3j2 — Essential ingredients — Knowledge of 

complainant being public servant is necessary. 

An intention on the part of Uic accused person, 
namely to prevent or deter a public servant from dis- 
charging his duty is an ingredient of the offence. If 
the accused persons were unaware of the fact that ilie 
persons confined were public servants the offence is not 
committed. 83 Ind. Gas, 245=22 A.L.J. 5 oi =5 L.R. A. 
(Gr.) 177 = 26 Cr.L.J. 5oi=A.I.R. 1924 All. '645. 

* S. 332 — Essential ingredients — Public servant 

acting bona Qdc but not in legitimate exercise of 
bis public function -Person harting is not guilty 
under the section. 

I’er Aston, A.J C. — Where a public servant is acting 
in the Irgitiinaic discharge of his public functions and is 
hurt, thcolh-nder i> guilty of one of the special offences 
relating 10 public servants. But where the public servant 
is acliiic bona fide but notin the legitimate exercise of 
his public functions, the offender will not be guilty of 
any of the special offences but of causing hurl or assault 
as the cas- in.iy be. 18 .\!l. 216, Rel. on. 83 Ind. C.as. 
899 26 Cr.L.J. 195^ «‘) d.L.R. i6i=A.I.R. 1921 
Sind 51. 

4. Illegal warrant. 


resisting them would not be convicted under S. 332, 

I.P.G. although this act may come under other sectioni, 

^All. 14=13 A.L.J. 979=16 Cr. LJ. 819=31 Ind. 
Gas. 995. 

5. Irregularity. 

S. 332 — Irregularity. 

Where there arc serious irregularities in connexion 
with house search and the person whose house if 
searched assaults and beats a constable, the offence 
falls under S. 323 and not under S. 332. :i P.L.T. 
878=125 Ind. Gas. 784»A.I.R. 1930 Pat. 387. 

S. 332— Irregularity — Police officer investigating 

search without wariant or witness— An officer of 
Police empowered to conduct on investigation 
carry out a search without a warrant. 

In carrying out such a search he is bound, under S. 
103 of the Gr. P. Code to call upon two or more 
respectable inhabitants of the locality to attend and 
witness tlie search, and if he omiu to do so a house- 
holder would be justified in closing the door and 
refusing ingress into the house, and would not be guilty 
of an offence under S. 332, I.P.G. While it may be 
necessary to oppose a police officer from forcing his 
way into a house in order to honestly to prevent an 
illegal search, there would be no justification for 
compelling him to do something illegal. 42 All, 67= 
17 A.LJ. 1047=20 Gr. GJ. 695=52 Ind. Cas. 663 . 

6. Jurisdiction 

“ — S. 332-^Juri6diction. 

An offence under S. 332 is triable only by First 
Class Magistrate. 1934M.W.N. 271. 

7. Punishment and sentence— See also 8* 332 
I.P.G. — ^Applicability and scope 

S. 33a — Sentence. 


Separate sentences under Ss. 14? and 332 of the 
Indian Penal Code arc not illegal in view of amended 
S. 35. A.I.R. 1926 Bom. 64 and 49 Bom. 916, Foil. 95 
Ind. Cas. 600=27 Gr. L.J. 824=A.I.R. 1926 Lah. 521 

Ss. 332 and 149 — Punishment and sentence— 

Rioting . 

Offence under Ss. 332 and 149 includes the offence 
of rioting. In the later the violence is of a very serious 
kind. It is impossible to punish for the whole former 
offence without punishing for the oftence of rioting. 3 
S.L.R. 224 = 11 Gr. L J. 415=6 Ind. Gas. 880. 


“ ' S. 33* '"Afiplicabilily — Ghov\ki(lar attempting to 
execute warrant of distraint -Assatilt— W.irraut illegal 
— Otfcncc. SCO Bi:.\GAL ViLI.AGi: SELl -GOVERN- 
MLN I AOr, S. 41, Rj. 1.1 and 18. 230 I.C. 326-A. 
I.K. 19.19 Gal. 487. 

S 332 — Illegal warrant. 

Although it is arguable that ;i property owner is 
entitled to rc»ist the execution of an illegal warrant of 
ailachmeni, yet when the altaclimcnl is once effected 
without any protcti being made by the properly owners, 
and when that pioperty has pjkscd into t'lc possession 
of tlie attaching officer, and wIkui the attaching officer 
has left t ie prenus's it is not permissible that any 
persrm shonUl rcrn'«\r the .itlacbcd properly from the 
custody of su( h (ifficer. 83 Ind. Gas. 899^26 Gr. L.J. 
i95=iGS.LR. iCi — A.I.R. 1 92 1 .Sind 51 . 

— — S. 332 — Illegal warrant. 

When the authority under which the police 

attempted lo make »hc search was invalid, persons 


8. Private defence. 

—S.332— Private defence— Diotraint under 

District Municipalities Act— Resistance to. 

A distrainer having a warrant has no right to take 
the front door of house, and if he threatens lo do so, 
such a proceeding renders the house unsafe calling for 
immediate defence of private property. Further if the 
accused resists such attempts he cannot be said to have 
exceeded his right of self-defence and any convictioQ 
under Penal Code, S. 332, is liable to beset aside: 13 
Mad. 518, Foil. 1930 Cr. 0.335=31 M.L.W. 205= 
1930 M.W.N. 172=3 M. Cr. C. 90=31 Gr. L.J. 639= 
53 Mad. 508= 124 Ind. Cas. i39=A.I.R. 1930 iC^d. 
430 {i )=58 M.L.J. 193, 

9. Sanction. 

S. 332 — Sanction to prosecute, if necessary. 

Offences under Ss. 335 and 353, Penal Code, do 
not require a complaint in writing of the public servan 
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rancerned or of some other public servant to whom he 
is subordinate before a Court can take cognizance of 
them, pursumably because they arc cognizable and the 
measure of punishment with which they can be visited 
makes cases relating to them warrant cases. Although 
offences under Ss. 183, 186, Penal Code, which require 
no complaint under S. 195, Criminal P.C., may be present 
in offences under Ss. 332, 353, Penal Code, they are 
ancill^ to them and no question of attracting the 
provisions of S. 195 (1), Criminal P.G. would arise 
unless the prosecution sought to include offence under 
S. 183 or S. 186, or offences under Ss. 183 and 186, 
with more serious offences or the more serious one 
ofthem. A.I.R. 1945 Nag. 210=1945 N.LJ. 239= 
LL.R. (1945) Nag. 685=47 Cr. LJ. 175=221 Ind. 
Gas. 403. 


S. 333 — ^Assault on Sab*Inspector in conse> 

qnence of what he had done to accused — Accused, 
when can be convicted. 

Under the provision of law contained in S. 333, I.p. 
C., a person who causes grievous hurt to a public ser- 
vant can be convicted under three circumstances; (i) 
when grievous hurt is caused while the public servant 
is acting in the discharge of his duty as such public 
servant; in this case motive and object are irrelevant* 
(2) when a public servant is prevented or deterred from’ 
^scharging his duty as such public servant; in this case 
It is necessary that the object of the accused should be 
to deter the public servant from dischai^ing his duty 
but it is not necessary to prove any motive; (3) when 
the public servant is assaulted in consequence of any- 
thing done or attempted to be done by that public ser- 
vant in the discharge of his duty; in this case it is not 
necessary that the public servant should be discharging 
his duty at the time of the assault. The object, too, is 
iwclcvant. The only thing that has got to be seen is 
the motive. The last circumstance mentioned above 
applies to a case, where the assault is committed on 
tbc Sub-Inspector in consequence of what he had done 
against the accused. 


(In this particular case, considering the high-ha 
edness of the offender, the sentence was enhanced 
two years’ rigorous imprisonment from that of 
months). A.I.R. 1935 All. 563 = 1935 A.W.R. 463 = 
Gr. L.J. 9^4— 156 Ind. Cas. 602. 


Ss. 333 and 34— Arrest made by cbaukldars 

—Bengal Chaokidari Act (20 of 1856), S. 52— 
United Prov, Towns Area Act, S. 41. 

Two chaukidars arrested one P suspecting that he 
was in possession of stolen property. On the way to 
the Police Station he was rescued from their custody 
by certain persons. 

^ Held, that the chaukidars were not members of the 
Volicc force, and could not arrest P on mere suspicion 
as S. 52 of the Ghaukidari Act where under tliey were 
appointed was repealed by the United Prov. Towns 
Areas Act, S. 41. 

Held also, that P, could not be convicted under S. 
333 because it must be shown that the rescuers were 
acting in pursuance of a common inicniion within the 

meaning of S. 34* U A.LJ. 789=17 Cr. L.J. 529 = 
36. Ind. Cas. 577. 

Z ?! 333— Private defence— Constable roughly 

handled by way of self-defence, to prevent him 

from doing farther harm — No offence is made 
out. 

©The deceased asbauUed the constable and beat him 
only after he had fired at one of them and caused him 
erious injury. The object of the accused was to snatch 


away the gun from him before he could do any 
further harm and in doing so they were exerebing the 
right of sell-dcfence. The constable exceeded hb law- 
ful rights in firing upon the men and causing such 
serious injuries to one of the accused as he did, and 
the others were not bound to stand by and allow the 
constable to use the gun once more : 


Held, the act of the accused did not constitute an 
offence under S. 333 , Indian Penal Code, on the facts 
disclosed. 71 Ind. Gas. 665=24 Cr. L. J. 201 =A.I.R. 
1922 Lah. 75. 










A person who resists a police officer conducting an 
unauthorised search outside the limits of his station is 
not g^ity of an offence under S. 333, I-P.C. 24 M.L.T. 
96 = ( i 9 i 8) M.W.N. 526=8 L.W. 225 = 20 Gr. L I 
145=49 Inti- Cas. 337 - 


I jj-t 01 counter, 

slogans, held likely to canse provocation. 

The crying of a counterslogan, that is to say. in 
praise ct the leader of one’s own party and not in dis- 
praise of the leader of the other party in reply to the 
slogans cried by that parly is likely to cause provocation 
members though not grave and sudden 

A.I.R 1939 Pesh. 20=40 Cr. L.J. 831=182 Ind. 
Cas. 643, 


S. 334 — Provocation. 

It is wrong to say that no offence is committed by 
an accused person who strikes a blow under provo- 
cation. 94 Ind. Gas. 142=27 Cr. L.J. 574. 

-Ss. 334 and 383— Provocation— Abuse— Private 

defence. 


The use of the abusive word ‘bugger’ to a person of 
the Bhaduwy or gentleman class may constitute a grave 
sudden provocation. There is no right of private 
defence where the apprehension of danger to the 
body ceases. An ordinary walking stick four feet 
long and one inch thick is not a dangerous 
weapon. 14 Cr. L.J. 442 = 20 Ind. Cas. 602 (Cal.). 

S. 334 — Time of provocation— Provocation Is 

necessary at the time of assault. 


roiicc ^jmeers naa been Harassing ui u\ c 

course of an investigation. In order to escape the high 
handedness of the police and also out of feelings of 
shame and humiliaUon felt at the treatment meted 
out to him, R threw himself into a well. The high- 
handedness on the part of police was resented by R’s 
friends and the police were roughly handled by them, 
hour persons were convicted of voluntiariy causing 
hurt to pohee while discharging their public duties. 

Held, that if the assault upon the police had been 
made while the actual torture of harassment of R was 
in progress then the position of the accused would have 
different and other considerations would have arisen 
But as the police officers were attacked after R had* 
brown humcll into the well and escaped oppression 
the accu^d had no justification in law to attack the 
police. The grave and sudden provocation, if it was 
ever caused by the conduct of the police hid already 
come to an end. 11 L.L.J. 287= 1929 Qr. C. 329 = 

A.l.K, 1929 Lah. 739. 


■— -Ss*.335, 304 --^dden provocation— Injury en- 

„f aelf.defia '"if 


Where there is a 
the deceased, the 


free fight between the 
accused must accept 


accused and 
responsibility 
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for the act done by him and he canoot claim a right 
of self-defence. 

If the accused) under sudden provocation^ caused an 
injury that endangered life and the deceased died as 
the result of that injury, the offence committed is 
certainly culpable homicide. 

In very few cases of murder can it be said that the 
injury caused necessarily resulted in death; but if it is 
caused with the necessary intention or knowledge and 
death results from the injury caused, then the offence 
committed is murder or culpable homicide as the case 
maybe. A.I.R. 1938 Mad. 723 = (i938) M.W.N. 605 
=48 L.W. I42 = (i 938) 2 M.L.J. 225 = 39 Cr. L.J. 
871 = 177 Ind. Cas. 432. 

S. 335 — Offence under S. 335 — Provocation — 

Sentence of fine only — Insoffidency of. 

An offence under S. 335, I.P.G. though committed 
under some provocation, should not be treated lenient* 
ly and a sentence of fine only will not be sufEdent to 
meet the ends of justice. A.I.R. . 1932 Lah. 194=33 
P.L.R. 72=33 Cr. LJ. 368=136 Ind. Cas. 734. 


Ss. 336 and 49$ — Danger to hmuan Ule. 

Where the accused threw large pieces of brick at the 
side of the complainant’s house there being no one in the 
house at the time, 

Held, that the accused could not be convicted under 
S. 336 there being no evidence in the case that human 
life or personal safety was endangered ; that only section 
applicable being S. 426. 5 L.B.R. 100 = 10 Gr. L.J. 
55*=4 Ind. Cas. 293. 

S. 336 — Endangering aafety — Temple— Omis* 

ston to fence a wcU. 

During a festival, a temple becomes a place of public 
resort and it is the duly of the person in charge, to take 
all reasonable precautions necessary to ensure the safety 
of those crowding thither by his license and invitation. 
If he omits to enclose a well standing by the path which 
the pilgrims take to reach the shrine, with the result 
that a man and a boy fell into the well, he is guilty of 
an offence under S. 336. 18 C.W.N. 1176=16 Gr. 
L.J. 131=27 Ind. Cas. 195. 

S. 336 — Hart not cansed. 


S. 335 — Nose*catting — Deliberate design. 

Where the accused was found guilty of cutting of 
the nose, the act is one which imports deliberate design. 
The plea of grave and sudden provocation or the excuse 
it implies in such cases will not have by any means the 
same effect as in the case of a man who in sudden and 
provoked anger strikes a blow. Sentence enhanced to 
two years. 17 Bom. L.R. 68 = 16 Cr, L.J. 168=27 
Ind. Cas. 552. 

S. 336— 'Accused’s hoase stoned by people in 

neighboorhood — Accused firing shots to frighten 
them. 

The accused’s house was being stoned and he fired 
hU gun in all directions merely to frighten off and pre> 
vent persons who were throwing stones and to prevent 
their continuing to do so. He was convicted under 

336* I* P' G.: 

Held, that tlie conviction must be set aside for three 
reasons ; (I) that the firing of the gun was not a rash 
and negligent act but a deliberate act and therefore, 
S. 336, I. P. G., had no application ; (ii) there was no 
proof that human life was actually en^ngcred ; and 
(Ui) that prima facie no offence was committed 
because the gun was fired merely to warn the people 
who were throwing stones and not with the object of 
hitting them. A.I.R. 1937 Rang. 273 = 39 Cr. LJ 897 = 
170 Ind. Cas. 278. 

Ss. 336. 35* — Throwing bricks into another’s 

house — Offence — Assault — ‘Any act,' meaning of. 

Where it appeared tliat the accused threw bricks into 
the complainant’s house due to enmity with liim : 

Held, that it was an act which endangered the per- 
sonal safely of the complainant when he was inside or 
of any oilier person who might be inside, and these 
facts would constitute an offence under S. 336, I. P. G., 
and that the accused could also be held liable under 
S. 351 for assault as the throwing of brickbats by die 
accused would be a gesture which would cause Uic 
complainant to apprriicnd that criminal force was 
al>out to be used against him. 

The words ‘any act’ in S. 336, I. P. C. must not be 
limited to the meaning ‘ any legal act.’ A.I.R. 1932 All. 
32a=(i93a) A- L.J. 224=33 Cr. L.J. 889=140 Ind. 
Cas. 99. 


At the time of a communal riot in the city of Ptlibhit 
in different parts, the accused threw brick-bats at the 
Muhammadans who were passing by the land close to 
his house, he also fired two shots at them from hii 
house. No one was hit by the bricks or the gun shot. 

Held : that the accused had committed no offence. 
87 Ind. Cas. 523=47 All. 606=23 A L.J. 356=26 Gr. 
L.J. 987=6 L.R. A.Cr. i2i=A.I.R. igaS All. 396. 

S. 336 — Person deliberately throtring bricks at 

temple — he is gailty neither under S. 336 nor 

S. X 53 - 

G deliberately threw bricks at a temple hoping that 
the Hindus would believe that the bricks came from 
the Mahomedan quarter and that thereby the Hindus 
would be enraged against the Mahomedans and there 
would be a riot between the Hindus and Mahomedans. 
Nobody was hurt by the Act. 

Held : G desired a certain result to follow from the 
throwing of bricks and he deliberately threw the 
bricks at the temple for that purpose. There was 
neither rashness nor negligence in the act. G was 
not guilty under S. 336. 

Held : further that the throwing of a brick at a 
temple is not declared to be an offence, nor is it pro^* 
bited by law. G’o act was not therefore illegal and be 
was not guilty under S. 153. 112 Ind. Cas. 59 <*** 9*9 

A.L.J. 175 = 11 A.I. Cr. R. 207=29 Cr. L.J. 1008=10 
L.R. A. Cr. 25=51 A. 465=A.I.R. 1928 All. 745. 

S. 336— No Rash Act— Driving motor wlthoat’ 

spectacles — No conviction. 

A car driver who did not wear spectacles as prcscrib^ 
by the licence for defective sight could not be convicted 
under S. 336, I.P.C., for collusion by accident, as no 
rash act on his part without spectacles wm made ouU 
If the eyesight is materially defective, it is a 
act for a motor driver to drive a car without spectacles. 
But mere omission to wear spectacles is not an offence. 
42 Bom. 396=20 Bom. L.R. 376 = 19 Cr. L.J. 6 o 5““45 
Ind. Cas. 509. 

S. 336— Rash or negligent act likely to 

danger life — Hook swinging — License to swing ky 
cloth attached to swinging apparatas. 

A person having a licence to conduct swjngl^ 
during a festival docs not by allowing persons in his 



66i 


662 


PENAL CODE (1860), S. 337. 


absence to swing by hooks inserted in the flesh instead 
of by being attached to the pole by cloth render himself 
liable to punbhmcnt for an offence under S. 336, unless 
it is shown that he knew of it. (1900) 5 C.W.N. 376. 

S. 337 — Rash and negligent driving — If 

guilty of. 

Where the accident was due to the pedestrian him- 
self suddenly moving into the road without looking 
where he was going, and the driver had to make a 
quick decision to avoid collision, held that the driver 
was not guilty of rash and negligent driving. 1938 
N. L. J. 44. 

— Ss. 337, 307 — Shooting blindly with shot gun, 
in dark in direction of sound heard — Offence. 

Ifa man fires blindly in the dark with a shot gun in 
the direction from which he has heard sounds coming 
from a distance away, it cannot be held that his act 
must, in all probability, cause death or such bodily in- 
jury as was likely to cause death. Such a person cannot 
possibly be convicted under S. 807, 1 .P.C., but he could 
be convicted under S. 337, thereof. A.I.R. 1938 Rang. 
220=39 Cr.L J. 592=176 Ind. Gas. 150. 

S« 337 — Shooting expedition — Accident. 

A big party of some hundreds went for shooting pigs — 
A boar rushed towards the accused — Accused fired at 
the boar but missed the boar and the shot struck the leg 
of a member of the party; 

Held, that the case was one of accident and not of 
rash or negligent shooting and conviction imder S. SSy 
was illegal. A.I.R. 1931 Lah. 54=31 P.L.R. 955=32 
Cr.L.J. 587=130 Ind. Gas. 654 . 

S. 337 — Determination of liability. 

The accused’s liability is determined by what is the 
proximate cause. If the proximate cause is negligence 
of the accused, the presence of another and contributory 
cause is not a defence. 92 Ind. Gas. 433= 18 S.L.R. 199 
=2? Gr.L.J. 257 = A.I.R. 1925 Sind 233. 

S. 337 — Error of judgment. 

The accused who is arraigned with negligence cannot 
claim the benefit of an error of Judgment when he exer- 
cised none. 92 Ind. Gas. 433=18 S.L.R. 199=27 
Cr.L.J. 257=A.I.R. 1925 Sind 233. 

Ss. 337, 307, 325 and 109— Poisoning — Giving 

love potion. 

A love potion administered to her husband by accused 
No. I, to the knowledge of accused No. 2 and No. 3 , 
who are aware of its nature, without care or caution 
makes accused No. 1 , liable under $. 33?, I. P C. Ac- 
cused No. 2 guilty of Ss. 30? and 107 , l.P.C. Accused 
No. 3 guilty of Ss. 307 and >09, l.P.C. ig Bom. L.R. 
54=18 Cr.L.J. 443=88 Ind. Gas. ioo3- 

Ss. 337 and 338 — Native doctor — Operation. 

The accused, a Hakim performed an operation on the 
right eye of ti*e complainant using a pair of scissors and 
a needle ordinarily used by tailors, the most ordinary 
precautions by way of disinfecting and sterilizing, etc., 
being entirely neglected. The operation itself was need- 
less and was not in accordance with any recognised 
Indian metliod. 

Held, that the accused was guilty, in so acting, of an 
offence punishable under S. 337 and not under S. 338 as 
there was no permanent privation of the sight of either 
eye. The act was a rash and negligent one endangering 
human life or personal safety of another; when a Hakim 


gives out that be is a skilled doctor the public are en- 
titled to expect of him the ordinary precautions which 
surgical knowledge regards as imperative. 39 Bom. 523 
= 16 Cr.LJ. 437 = 17 Bom. L.R. 384 = 29 Ind. 
Gas. 69 . 


Ss. 337, a86 — Causing hart by means of a gun — • 

Evidence of negligence. 

The causing of hurt by negligence in the use a gun 
would fall within the purview of S. 337 rather than of 
S. 286 . But where all the evidence against the accused 
was that he went out shooting in the month of July when 
people were likely to be about in the fields, and that a 
single pellet from his gun struck a man who was sitting 
in a field: 

Held, that this was not sufficient evidence of rashness 
or negligence to support a conviction under S. 337. 
28 A. 464=1906 A.W.N. 91=3 A.L.J. 332. 

Ss. 338, 279 and ii 4 — Lorry driver permitting 

minor boy sitting by his side to drive lorry — If liable 
or accident as principal offender. See PENAL GODE, Ss. 
279 j 338 and 114. 52 P.L.R. 193. 

S. 338 — Accused in charge of motor vehicle 

permitting unlicensed person Co drive it while 
sitting by his side — Passer-by knocked down by 
rash and negligent driving — Conviction of accused 
— Legality. 

The accused who was a driver of a motor truck per- 
mitted one X, a novice, to drive the truck with actual 
knowledge that he had no licence to drive a motor 
vehicle, while he was: by his side. X knocked down a 
passer-by by rash and negligent driving and caused him 
grievous hurt. Both X and the accused were convicted 
under S. 338, I. P. Code, 

Held, that the accused was guilty of intentionally 
aiding X because he wilfully and with full knowledge of 
essential facts permitted him to drive the vehicle and 
failed to prevent him from using it in the manner in 
which he did. Since he was Present when the offence 
was committed he should be deemed to have committed 
the offence as if he were the principal offender, and he 
was therefore rightly convicted of the offence under 
S. 338, I. P Gode, as X was. I. L.R. (1947) Nag. 144 = 
A.I.R. 1947 Nag. 113=226 Ind. Gas. 500=47 Cr.L.J. 
968=1946 N.L.J. 540. 


S. 338 — Applicability — Essentials of offence — 

Criming intent — Absence of — Effect — Rashness or 
negligence — Driving motor bus with defective tyre 
at 15 to 20 miles an hour— Accident caused by 
bursting of tyre causing injuries to occupants— 
Offence — Conviction — Propriety. 


Petitioner was driving a bus from B to A, and at 
about the 6th mile from B, the front tyre of the bus 
burst, as a result of which the bus swerved to the left and 
dashed against a tree causing injuries to the occupants. 
It was found that the tyre was too much worn out and 
that the bus was being driven at a speed of about i5 to 
20 miles per hour. On these facts, he was convicted of 
an offence under S. 338, I, P. Gode. 


characterised as rash or negligent within (he meaninc of 
S. 338, I. P. Gode, a-s there was on his part no criminal 
intent which alone would justify a conviction under the 
section. NegUgcnce within the meaning of the Motor 
Vehicles Act or the rules thereunder would not neces- 
sarily amount to negligence under the Penal Code and in 
the absence of evidence to prove negligence or rashness- 
a prosecution under S. 338. I. P. Gode. was miss 
conceived and the conviction must be set aside a 
improper. 16 Cut. L. T. i8i. * 
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Ss. 338, 279 — Scope and applicability* 

Where the rash or negligent driving actually results 
in grievous hurt being caused to any pcrson^an offence 
under S. 338 is committed and the accused can be 
convicted under S. 338 but not under both Ss. 279 and 
338. A I.R. 1939 Pat. 388=20 P.L.T. 403=40 Cr. LJ. 
759 (2)=5 B.R^ 954 =i83lnd. Cas. 224. 

S, 338 — Failure by motorist to sound faom, 

whether necessarily negligence — Souncling of bom, 
whether negative rashness or negligence — Pre- 
sumption. 

Failure to sound the horn by a person driving a 
motor vehicle is not necessarily negligence and to sound 
a horn does not necessarily negative rashness or negli- 
gence in driving. Each case must be decided on its own 
facts. From the mere fact that a motorist strikes a 
person walking on the road, the presumption cannot 
be drawn that the accident was caused by the motorist’s 
carelessness. Such a presumption is ill-founded as a 
great many such occurrences arc due to accidence. If 
the car was being driven at an excessive speed, that in 
itself would be evidence to show that there was negli- 
gence. But where the car was being driven at about 
20-25 miles an hour such a speed cannot be said to 
argue ipso facto that there was negligence. A. I. R. 
1939 Rang. 209=40 Cr.L.J. 701 = 182 Ind. Cas. 509. 

Ss. 338, 279 — Sounding of horn proved — Con- 

vlcdoD — ^Sustainability. 

Accused taking his car in Court premises, reversing 
it and moving forward and in so doing, the left rear 
wheel runmng over the shoulder of a person sleeping 
under a tree — Evidence showing that accused bad 
sounded the horn. 

Held, accused could not be held to be negligent and 
could not be convicted under S. 338 read with S. 279, 

I.P.G. (1938) N.L.J. 226. 

S. 338 — Driving motor car under influence of 

driwV — Accident— Rashness and negligence of 

driver — Sentence . 

Where it appeared that an accident was due mainly, 
if not entirely, to the rashness of the appellant in driving 
the n^otor car while drunk and getting on to the wrong 
side of the road while there where vehicles in front or 
otherwise to his negligence in not seeing the tonga in 
front of him, and not properly controlling the motor 
car so as to avoid a collision, and the accused was 
found guilty of both rashness and negligence and sen- 
tenced to three moollis' rigorous imprisonment and 
fine of Rs. 150: 

Held, that the sentence was excessive and it might 
be reduced to a fine of Rs. too only, or m default, 
three months' rigorous imprisonment. A.I.R. 1933 
Oudb 568=10 O.W.N. 1211=35 Cr.L j. 296=147 
Ind. Cas. 122. 

— — Ss. 338, 304-A, 279 — No definite evidence of 
rashness or negligence — Conviction — Maintainabi- 
lity. 

Rash and negligent driving of motor car resulting in 
collusion with lorry and causing injuries to two persons 
one of whom died later— No definite evidence of rash 
and negligent driving — Accused cannot be convicted 
under Ss. 338, ' 279 and 304-A. A.I.R *933 Oudh 391 
= 10 O.W.N. 823 = 34 Cr. h.J. 1154=146 Ind. Cas. 
28. 

S. 2^8 — Motor'accldcnt — Gonvldlon— Maintain- 
ability. 

Where it was found th.it the accused while driving 
a motor car at moderate speed and on the correct side 


of the road ran over a boy who came in contact with 
the car while crossing the road. 

Held: that the accused could not be convicted 
under S. 338. 115 Ind. Cas. 96=32 C. W. N. 612=30 
Cr.L.J. 402 = 12 A.K.Cr.R. 259. 

S. 338 — Sentence— Contributory negligence — * 

Contributory negligence must be considered in 
determining sentence. 

While contributory negligence would not be a de- 
fence entitling the petitiouer to an acquittal it might 
be a factor for consideration in determining the frcn- 
tence. 

In the case of a person driving a motor car the car 
should always be kept in a state of control sufficient to 
enable the driver to avoid running into any passenger 
who may fail to step off the road, however annoying 
the dUatoriness of the foot passenger may be to 
the driver. 100 Ind. Cas. 831=28 P.L.R. 99=28 Cr. 

L. J. 35 i=7 A.I.Cr.R. 288=A.I.R. i927 Lah. 165. 

S. 338— Grievous hurt — Act endal^;ering life— 

Discharging gun. 

Accused owning a paddy field in a jungle tract, 
discharged a gua in the direction of a footpath, close to 
his field, through which complainant was passing. The 
shot bit the complainant in the leg, which had to be 
cut off. The accused knew that the foot-path was 
generally used by the public. 

Held, the accused was guilty of culpable n^Hgence 
under S. 838, 1.P.C. 13 Cr. L.J.703 = i6 Ind. Gas. 51 1 
(Mad.) 

S. 338 — Grievous bnrt — Giving blows in a riot. 

In a riot the accused gave blows one of which fell 
on the temple of the deceased of which he died four 
days after. The accused did not commit culpable 
homicide but only an ofience of grievous hurt. H91 x) 2 

M. W.N. 188=12 Cr.L.J. 528=12 Ind. Cas. 290. 

S. 338 — Unsuccessful operation for cataract 

resulting in loss of sight. 

One Suraj Bali operated upon a patient for cataract 
with the result that the patient lost the sight of her 
left eye. It was found, however, that the operation 
was performed with tlic consent of the patient, and in 
good faith and for her benefit, and that it was 
^rmed in accordance witlt the recognized Indian 
method of treatment for cataract. 

Held, that Suraj Bali had not, on the facts found, 
committed any o^ence punishable under the Indian 
Penal Code. 1908 A.W.N. 91=5 A. L.J. 155. 

Synopsio. 

S. 339. 

X. Applicability and scope. 

2. Interpretation. 

3. Obstruction of vehicle. 

4 . Right in dispute — Forum, 

X. Applicability and Scope. 

S. 339 — Applicability — Preventing person 

from going in direction he wants. 

The offence of wrongful restraint under S. 339* I*P* 
Code, is committed if a person is prevented from 
proceeding in the direction in which he wants to 
proceed. 49 Cr. L.J. 4i90=A.I.R. igfS Pat. 299. * 


665 


666 


PENAL CODE (1860), S. 339 — 1. Applicability and scope. 


S. 339 — Applicability and scope — Good faith — 

Obstmcdon in good faith ander colour of legal 
right — No offence. 

The defence that the accused is entitled to the 
exception to S, 339, Indian Penal Code must be clearly 
raisra. Where the obstruction put up by the accused 
was put up in good faith because the accused believed 
himself to have a lawful right to obstruct the com- 
plainant from going along the passage. 

Held, that the accused was not guilty of wrongful 
restraint. 41 C.L.J. 633=30 C.W.N. i92 = A.T.R. 
1925 Cal. 1214. 

S. 339 — ^Applicability and scope — Landlord 

preventing a tenant holding over from going to 
premises — Specific Relief Act, S. 9. 

A landlord prevented a tenant of his who was hold- 
ing over, from entering the room which the tenant 
had rented. He was convicted of the offence of wrong- 
ful restraint under S. 339, I.P.C. 

Held, that the conviction was right. A tenant hold- 
ing over had a position recognised by the law, and 
be had a right to retain possession of the premises he 
occupied even against the landlord himself until dis- 
possessed in due course oflaw. 43 Bom. 581 = 21 Bom. 
L.R. 261=20 Cr.L.J. 417=51 Ind.Cas.i93. 

S. 339 — Applicability and scope — Making Pari- 
ahs to stand in the street. 

It is no offence under S. 339 to cause pariahs to 
stand in the public street, though the complainant did 
not conduct the procession owing to their presence 
there. (i9io) M.W.N. 72 = 7 M.L.T. 366 = 11 Cr.L.J. 
263=5 Gas. 851. 

S. 339 — Applicability and scope — Obstruction. 

Projecting shed over a wall which docs not prevent 
the owner of the wall from moving under it but which 
is merely an obstruction to white washing or repairing 
wall, does not amount to an offence under S. 339. 106 
Ind. Cas. iii=29 Bom. L.R. 494=28 Cr.L.J. 1023 = 
A.I.R. i 927 Bom. 369. 

— S. 339 — Applicability and scope— Obs“ 

traction to lawful act. 

6. 339 covers the case of a person reasonably want- 
ing to go vertically upwards if he has a right to do 
this, and being prevented from so doing by a volun- 
tary obstruction. 29 Bom. L.R. 494=28 Cr.L.J. 1023 
=A.I.R. 1927 Bom. 369=106 Ind. Cas. iii. 

— — Ss. 339 and 341 — Applicability and scope — 
Mamul path — Public path — Ploughing up — Obs- 
truction. 

To justify a conviction under S. 341, I.P.C. it must 
be found that the person complaining has a right to 
proceed along the path and that he was obstructed 
from doing so. The mere ploughing up of a mamul 
path does not amount to an obstruction within the 
meaning of S. 339, I.P.C. 2 L.W. 1035 = 16 Cr.L.J. 
701=30 Ind. Cas. 749. 

S. 339 — Applicability and scope — Presence of 

restrained person. 

There is nothing in S. 339, which requires the physi- 
cal presence of the person obstructed at the moment of 
obstruction. 34 Mad. 547, Foil. 106 Ind. Cas. iii=29 
Bom. L R. 494=28 Cr.L.J. io23=:A.I.R. 1927 Bom. 
369. 


S. 339 — Applicability and scope — Effect of 

obstruction — Remote and indirect result. 

S. 339 contemplates obstructions attributable directly 
to the person charged. The legislature did not intend 
to include in the section an act, which in its remote 
and indirect consequences might obstruct the free move- 
ment of a person. 5 M.L.T. 207=11 Cr.L.J. 192=4 
Ind. Cas. 1117. 

Ss. 339 and 330— Applicability and scope — 

Wrongiul restraint — Wrongful confinement. 

Putting lock in the outer door of a house during the 
temporary absence of the inmates, and thereby obstruc- 
ting them from entering the same will amount to 
wrongful restraint. Physical presence of the obstructor 
is not necessary for the offences of wrongful restraint 
or ^^Tongful confinement. To constitute the offence, 
the obstructor must intend or know or have reason to 
believe it to be likely that the means adopted would 
cause obstruction to the complainant. 34 Mad. 547= 
(1910) M.W.N. 727=9 M.L.T. 103=11 Cr. L.T. 708 
=8 Ind. Cas. 757. 

S. 339 — Applicability. 

S- 339» relates to voluntary obstruction by a person, 
and not obviously to obstruction which are not 
voluntarily continued by the persons accused of the 
obstructien throughout the time the obstruction lasts. 
(1906) 9 Bom. L.R. 30=5 Cr.L.J. 97. 


3. Interpretation. 

Ss. 339 and 341— Interpretation— Wrongful 

restraint— Proceeding in any direction'—Meaning 


The accused, who was the driver of a bus purposely 
made his bus stand across a road in such a manner 
as to pre\’ent another bus which was coming behind to 
proceed further. 


neid, proceeding m any direction, within the 
meaning ofS. 339, I.P.C. must mean onlv proceeding 
in that direction and not in any other direction, much 
less in the reverse direction. It cannot be said that 
because tlic driver and passengers in the second bus 
could have got down from that bus and walked away 
in different direction, or gone in that bus to a dif- 
ferent de.stination, in the reverse direction, there 
w.is therefore no wrongful restraint. Hence the 
conviction of the aecusetl under S. 341 was justified. 
I. L.R. (1950) Mad. 858=19.^9 M.W.N. 838=A.LR* 
1950 Mad. 235=4 A.I. Cr. D. 131=51 Cr. L.l. t;68= 
62 L.W. 864 = (i949) 2 M.L.J. 703. 


Ss. 339 and 340— Interpretation. 

‘‘Proceed;’ ineludcs proreeding by outside agency, 
ine word is not limited to proceeding on one’s own 
legs or by physical means within one’s power. 60 P 
629=39 C.W.N. 396. 


3. Obstruction of vebicle. 

Ss. 339 and 341— Voluntary obstruction of a 

vehicle m which a person is travelling— If amounts 
to wrongful restraint of that person— Whether 
person in vehicle being allowed to proceed on 
foot makes any difference* 

P. W. 1 was driving a cart along a path passing 
in the front of the petitioner’s house. The pctf 
iioncrs stopped the cart and unyoked the bulli 
P. W. fell down when the bulls were unyoked ant 

his - 
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Held, that the voluntary obstruction of a vehicle 
in which a person was travelling would amount to 
wrongful restraint of that person within the meaning 
S. 339, I.P. Code. The fact that a person might get 
down and then be left at liberty to proceed on his 
way unmolested, would be immaterial. If he was 
prevented from proceeding at the moment of restraint 
the terms of the section arc satisfied. I.I.R, (1947) 
Mad. 555=46 Cr. L.J. 459=229 Ind. Cas. 556=A.I.R. 
1947 Mad. 124=1946 M.W.N. 666=59 L.VV. 543= 
(1946) 2 M.L.J,28 i. 


■S. 339 — Voluntary obstruction of vehicle — 


Whether wrongful restraint. 

The voluntary obstruction of a vehicle cannot be 
held to amount to wongful restraint within the 
meaning of S. 339, I.P.C. A.I.R. 1935 Cal. 252=39 
C.VV.N. 143=60 C.L.J. 472 = 36 Cr. L.J. 740 (i; = i55 
Ind. Cas. 444(1). 


S. 339 — Voluntary obstruction of vehicle. 

Obstructing a marriage procession in a motor car 
amounts to wrongful restraint. 1934 M.W.N. 620. 

S. 339- Obstruction of vehicle — Restraining. 

horse — Horse on which a person is riding, stopped 
from proceeding — Restraint is wrongful. 

If a person is prevented from proceeding at the 
moment of restraint, the terms of S. 339 are satished. 


If a horse on which a man is riding is prevented from 
proceeding, it is cauiing wrongful restraint to the 
rider and it is no defence to say that he might have got 
ufT the horse and walked in the same direction. 100 Ind. 
Cas. 544=28 Cr. L.J. 320=A.I.R. 1927 Mad. 506. 


S. 339 — Obstruction of vehicle. 

Although there is authority for the view that 
all that S. 339 protects is the obstruction of any 
person, and that it docs not cover a case where he 
itirnself is free Uj proceed in a direction in which he 
has a right to proccctl, but without any impediments 
(such as a cart) that he may have with him, this view 
of personal obstruction must obviously have some 
limits. 

Where there was an obstruction to the complainant's 
proceeding with his bullocks in a direction in which he 
had a right to proceed with his bujlocks. 

Held, an offence under S. 39 was committed. 
91 Ind. Cas. 811=27 Horn. L.K. 1419 = 27 Cr. L.J. 
i'jqsssA.I.R. 1926 Bom. 118. 

S. 339 — Obstruction of vehicle — Personal 

offence Obstruction to bullock cart^Wrongfnl 
restraint. 

Wrongfvj restraint is an offence against a person, 
so when a man is himself unoljstructcd but hindered from 
driving a bullock carl through a passage is not wrong- 
fully restrained. Restraint must be complete and must 
not allow a man to proceed in any direction where he has 
right to do so. isBoin. L R. 103=14 Cr. L.J. 177=19 
In<l. Cas. 177. 


4- Right in dispute — Forum. 

Ss. 339, Excep. and 341^ — Prosecution for ob- 
struction of private right of way — Accused deny- 
ing such rigbt-^Failurc by him to plead bona- 
fide belief under Exception to S. 339 — Effect of— > 
Proper forum for such dispute. 

Where in a prosecution for an offence under S. 341, 
I. P. Code, for preventing the complainant from ming 
a private p<athw'ay, the accused whose defence is that 
the complainant had no right of way fails to plead at 


the^ earliest possible opportunity that he bona 
bdieved that he had a right to close pathway and 
at such is protected by the exception to S. 339, I.P, 
Code, this failure on the part of the accused does not 
deprive him of the right to show that the evidence in 
the case docs not exclude the cxist^ce of a belief in 
his mind which takes away his act from the definition 
of the offence. Moreover, the question in controversy 
cannot be decided properly in the summary trial on 
the criminal side and can be. more appropriately de« 
cided by the Civil Court. A.I.R. 1950 A^m 82=51 
Cr. L.J. 809. ^ 

S. 339 — Right in dispute — Forum — Offence 

under — L^dlord locking doors of privy and bath- 
room of tenant — Dispute if they are included in 
tenancy— Proper forum. 

A landlord who prevents a tenant from entering a 
privy and bathroom of which he is a tenant by locking 
their doors, technically commits an offence under $• 
389, I.P, Code. Where there is a dispute as to whether 
the privy and bathroom are included in the tenancy, 
it can be tried far more suitably in the Civil Court 
than in a Criminal Court. A LR. 1950 Gal. 157=51 
Cr. LJ. 668. ' 

^Ss, 339 and 341 — Right in dispute — Forum— 

Obstmctl^ to right of way not well — established. 

Where the accused obstructed the complainant from 
using his right of way over the field of the accused 
where the right of way was not sufficiently established, 
the accused cannot be found guilty under S. 341, unless 
mala fides of the accused and the right of way 
were sufficiently established. The suit should properly 
go to the Civil Court. 22 P.R. 1910 Cr. = i2l P.LR* 
1910=11 Cr. L.J. 495=7 Ind. Gas. 493. 

$. 340 — Wrongful confinement. 

Informal detention of suspect by Police during the 
whole period of investigation without arrest is illegal 
and amounts to wrongful confinement in however 
technical sense it may be. A.I.R. 1940 Nag. i86=I.L. 
R. (1940) Nag. 232=41 Cr. LJ. 757=1940 N.L.J. 
667=189 Ind. Cas. 591. 

S. 340 — Unlawful custody — Police Officer. 

The applicant was convicted on an offence under S. 
224, Session Judge in appc<a) found that applicant was 
not in lawful custody, and acquitted him of the offence 
under S. 224. 

Held, the constable was guilty of the offence of 
wrongful confinement. 85 Ind. Gas. 44=26 Cr. L.J. 
428=A.I.R. 1923 All. 34. 

S. 340— Wrongful confinenent — What amounta 

Co — obstruct — Meaning — Physical obstruction— 
Necessity for. 

Per Fulton, J. — To support a charge of wrongful 
confinement, proof of actual physical obstruction is not 
essential. It must be proved in each case that there 
at least such an impression produced in the mind of the 
prisoner as to lead him reasonably to believe that he was 
not free to depart and that he would be forthwith restr- 
ained if he attempted to do so. The mere threat of some 
future harm in case of departure will not suffice if the pri- 
soner knows that it is open to him to go away and re. 
frain from doing so lest he may suffer such harm. But 
if the circumstances arc such as to justify and to cr®^ 
the belief that he cannot dcp.irt without being scizot 
immediately then it would be proper to hold that he 

was obstructed and confined. (1902) 48000. L.R. 79 * 
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S. 341. Synopsis. 

1. Applicability and scope. 

2. Essential for conviction. 

3. Order to remove obstracUon. 

4. Procedure. 

5. Punishment and sentence. 

6. Miscellaneous. 


Ss. 34f and 448. Offences under — Complaint by 

sub-tenant against landlord — Landlord not aware of 
his existence. See PENAL CODE, Ss. 449 and 341. 
53 G.W.N, 82a. 


I. Applicability and scope. 


■Ss. 341 and 441 — Applicability — Wrongful res- 
traint and criminal trespass — Ingredient — Intent 
to suinoy, insult or Intimidate or to commit 
ofiTence — Tenant — Locking up premises and going 
away — Non-payment of rent for long time — Tenant 
not heard of — Servant of landlord breaking open 
door in presence of master and police for re- 
suming possession — Offence. 


There can be a wrongful restraint only when a per- 
son voluntarily obstructs another. Nor can there be 
any criminal trespass unless the person entering or 
remaining on the premises intends to commit an offence 
. or to intimidate or insult or annoy any person in 
possession of such property. 


The petitioner was the darwan of the owner of certain 
premises let to another for a shop. The tenant left 
without Intimation and there was no sign of him for 
several months together. He never paid rent to the 
landlord, but leA locking the door of the premises. The 
landlord believing that the tenant had abandoned and 
gone away and seeking the assistance of and accom- 
panied by police went to the premises with the peti- 
tioner. The latter under the orders of his master, the 
landlord, broke open the door of the premises. The 
tenant having preferred a complaint the petitioner was 
prosecuted and convicted under Ss. 453 and 341, I. P. 
Code. The petitioner pleaded that he was not guilty of 
any offence and that he carried out his master’s orders. 


Held: (i) that though it was no defence to a criminal 
charge to plead that the accused (petitioner) was acting 
under the orders of his macter, yet the position of the 
accused person was important i when the offence involved 
a certain specific intent ; 

(2) that there never was any intention to annoy, 
intimidate or insult the tenant, the basis of the action 
being the belief that the tenant had abandoned the pre- 
mises, and the breaking open of the shop having taken 
place quite openly in the presence of the police, and the 
intention clearly was to open the premises so that the 
landlord could resume possession ; 

(3) that there was no wrongful restraint of the tenant 
when it was thought that he had left the premises and 
had abandoned them altogether ; 

(4) and that the petitioner was not, therefore, guilty 
of any offence. 52C.W.N. 782=49 Cr. L.J. 753=A,I.R. 
1949 Cal. 85. 


S. 341 — Applicability and scope — Complainant 

on tumtum — Accused obstructing it and prevent- 
ing complainant from proceeding on his way — 
Offence. 


Where the complainant was proceeding on a road on 
tumtum and by obstructing the tumtum, the accused 
prevented the complainant from proceeding on his way 
and assaulted him: 


Held, that the facts constituted the offence of wrong- 
ful restraint imder S. 341. I.P.C. A.I.R. 1941 Pat. 384 
— ^ B.R. 696=42 Gr. L.»J. 526=194 Ind. Gas. 30. 

S. 341 — Applicability and scope — Persons 

assisting Police must not interfere with right of 
other people. Held, that the persons assisting 
Police in finding out a kidnapp^ girl were not 

guilty. 

Persons assisting the Police must be careful not to 
interfere with the rights of other people. Where, how- 
ever, Police are searching for a girl who is alleged to have 
been kidnapped and the persons assisting the Police 
come across a covered bullock cart and stop the cart 
and accuse the owner of it of having kidnapped the 
girl and upon his denial, insist upon sending for the 
Police and when the Police arrive, the girl is not found 
in the carton a search being made, it cannot be said 
that such persons intended any harm to the owner of 
the cart; dieir action is a bona fide attempt to prevent 
what they genuinely believed to be the taking away of 
the girl whom the Police were looking for. They arc 
not, therefore, guilty of an offence under S. 341, I.P.C. 
A.I.R. 1939 Pat. 256=20 P.L.T. 467 = 5 B.R. 863=40 
Cr.L.J. 720= 182 Ind. Gas. 979. 

S. 341 — Applicability and scope. 

Wrongfully stopping a person by force is an offence. 
(1938) 2M.L.J.583 0 ) = 1938 M.W.N. 1010=48 L. W. 

379 - 

S. 34i — A pplicability and scope — Public street 

— One section of community cannot interdict 
another section from lawful use of public street. 

When the streets are public streets vested in a munici- 
pality all members of the public have equal rights and 
one section of the community has no right to interdict 
another section of the community from the lawful use 
of the public streets: 30 Mad. 185 (P.C.); A.I.R. 1925 
P.C. 36 and A.I.R. 1926 Mad. 830, Foil. 102 Ind. Gas, 
481=50 Mad. 673=8 A.I.Cr.R. 194=25 M.L.W. 667= 
^8 M.L.T. (H.C.) 307=1927 M.W.N. 279=28 Cr.L.J. 
'^45=A.I.R. 1927 Mad. 938=52 M.L.J. 602. 

S. 341 — Applicability and scope — Joint owner- 

— Locl^g up shop — Offence. 

Where one of two co-owners leased a shop to the com- 
plainant without the consent of the other co-owner and 
the latter put a lock on the shop, he cannot be convicted 
for an offence' under S. 341 I.P.C. 20 Bom. L.R. 106=90 
C.L.J. 351=44 Ind. Cas. 463. 

S. 341 — Applicability and Scope — Prevention 

to egress. 

P was presented as an emigrant at lessor’s Binny 
and Co.’s Emigration depot where he received meals 
and money. When he desired to leave the depot, he 
was prevented from doing so by the accused. 

Held, that an offence under S. 34i was committed. 
21 M.L.J. 439=(r9ir) i M.W.N. 369=12 Cr.L.J. 212== 

to Ind. Cas. 107. 

S. 341 — Applicability and scope — Obstruction 

— Bona fide colour of title. 

The voluntary obstruction of any person entering 
upon the land under a bona fide colour of title is not 
an offence under S. 341. 5 P.W.R. 1914 Cr. = 34 P.L.R. 
•9'4= >5 Cr.L.J. 532 = 24 Ind. Cas. 844. 

a. Essential for Conviction. 

Si 341— Essential for conviction— Applicability 

— Ingredients of offence — Blocking way up a stair- 
case — Offence — What has to be proved. 

Merely blocking the way up a staircase does not 
necessarily amount to an offence under S- 341, I. P 
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Code. Before the person blocking the ^vay can be con- 
victed of the offence, it must be proved that the person 
blocking had no right over the staircase, as a tenant 
or owner or occupier and that the persons seeking to use 
the staircase had an easement over it to get on to the 
upper storey or roof, etc. In the absence of proof of 
these, the elements necessary to sustain a conviction 
under S. 341 cannot be said to be present. 83 C.L.J. 
99=53 C.W.N. 236= A. I. R. 1949 Cal. 112 = 50 Cr. 
Lj. 211. 

— — S. 341 — Essential for conviction. 

Before convicting a person of wrongfully restraining 
the other from making use of a particular place or 
thing it is necessary for the Court to determine if that 
otherperson has right to use it. 34 C.W.N. 582 = 127 
Ind. Cas. 554=A.I.R. 1930 CaJ. 760. 


S. 34x-“Ess€ntial for conviction. 

A conviction under S. 341 is bad where there was 
no physical restraint of complainants person. 19 Cr. 
L.J. 445=44 Ind. Cas. 973 (Mad.) 

S. 34x — E ssential for conviction. 


Restraint, to amount to an offence under S. 341, 
must be directed to a person and not anything else. 
X Weir 341; i9lnd. Ca.s. 177, Foil. 16 Cr. L.J. 176=2 
L.W. i85=(i9i 5) M.W.N. 203 = 27 Ind. Cas. 560. 

3. Order to remove obstmetion. 

S. 34X— Dispossession — Order of removal of 

obstraction — Cr.P.C., S. 502. 

Held, by Maclean, C.J. and Princep and Chose, 

JJ:- 

That n Magistrate while convicting an accused 
under Ss. 341, 114, I.P.C. for wrongfully restraining a 
person by the erection of a hut or by any similar act 
of obstruction cannot pass an order under the section 
that the hurt or other means of obstruction should be 
removed, 5 C.W.N. 432 dissented from. 


Held, by Ameer All and Brett, JJ, — That a Magistr- 
ate has an inherent power to pass the order of rcinovai 
of obstruction on the conviction under S. 341, I.P.C., 
irresi)cctivc ^)f the power under S. 522, Cr.P.C. 5 C.W. 
N. 432, Ml. 


Held, Per Curiam: — That as in the present case the 
offence \>'as, on the finding of the lower appellate 
Court, attended by criminal force ard the complainani 
was dispossessed by reason of the obstruction complaincc 
of the order of the Magistrate may be sustained as om 
under S. 522, Cr.P.C. (1904) 8 C.W.N. <108=21 
C. 691 (F.B.). 

On reference from 5 C.W.N. 432 supra. 


— — S. 341 — Wrongful restraint — Obstraction to 

right of way— Order to remove obstmetion. 


A criminal court which convicts a person of wrong- 
ful restraint by blocking up a way over which the 
complainant hud a right to go has jurisdiction to order 
the removal of the obstruction as the necessary corol- 
lary of the conviction. Such order, however, is not 
passed under S. 522 of the Criminal Procedure Code, 
which deals with restoration of properly. (iQOi) 5 C. 
W.N. 432. But sec 8. C.W.N. 538 = 31 C. O91. 


under S. 506, I.P.C., and the <fccused were nbf tnkfn 

unawares as they and their counsel had heard all the 
evidence: 

Held, that the procedure was not in any way irregu* 
lar. A.I.R. 1931 Oudh 73=7 O.W.N. 1048=32 Cr.L.J. 
330=129 Ind. Cas. 166. 

S. 341 — Procodore. 

Even if nothing more than an offence under S. 341 
has been alleged, it is not advisable to try public servants* 
whose career may depend upon the result, summarily. 
1932 M.W.N. 478. 

5. Ponishment and Sentence. 


S. 34X — Punishment and sentence. 

Offence under S. 341 involved an ohence under S« 143 
—Separate fine under S. 341 is illegal. A.I.R. 1941 

(0 = (i940 I M.L.J. 362=53 

L.W. 632. 

S. 34X— Punishment and sentence. 

Accused convicted under S. 448 — Accused putting 
forward every fact required for conviction under S. 341, 

Held, that if the charge were altered from one under 
S. 44^ to one under S. 341, the accused could not be • 
prejudiced. A.I.R. 1937 Rang. 250=38 Cr.L.J. 089= 

170 Ind. Cas. 909. 

6. Miscellaneous. 

" S. 341 — MisceUaneous—Apprehension of vio- 
lence — Any private Individual can restrain a peroon 
when there is reasonable apprehensioii of violence 
from him. 

It is very doubtful whether Regulations giving power 
to Village Magistrates to effect an arrest in the case of 
drunken and disorderly behaviour, were not really re- 
pealed by Act 17 of 1862. But the village Magistrate 
has the right which every citizen has to appr^end a 
person as to whom there is reasonable ground for sup- 
posing that he is about to commit a breach of the peace. 

61 Ind. Cas. 652=44 Mad. 913=14 M.L.W. 18^=22 
Cr. L.J. 4t2=A.I.R. 1921 Mad. 458. 


S. 24X— MisceUancoufl— Gompft ttn«sl«ian — Grlml' 
nal P.C., S. 345 ( 1 ). 


An offence of wrongful restraint is compoundable by 
the person restrained and it is not necessary that a com- 
position should be arrived at after a complaint has been 
filed in Court: at Mad. 685, Rel. on. 101 Ind. Cas. 671 
“25 A. L.J, 396=8 L.R.A, Cr. 49 = 7 A.I.Cr.R. 339=28 
Cr.L.J. 495=49 All. 484=A.I.R. 1927 All. 375. 


S. 34a — Rioting — Acquittal — Further inqury. See 

Cr.P.C.. S. 437. 5 C.W.N. 72. 

S. 34a. See S. 79. 6 C.W.N. 511=330 C. 95. 

S. 342. See S. 146.8 C. W.N. 483. 

8.342. Offence under. See PENAL CODE, Ss. 186 

and 342. (1949) 2 M.L.J. 335. 


4. Procedure. 

Ss. 341, 506 — Procedure — Accused chaliancd 

under S. 341 — Charge framed under S. 50G— Proce- 
dure, legality of. 

Where a case was originally chaliancd under S. 341, 

I.P.C., ljut the Magistrate subsequently framed a cliargc 


S. 34a — Abetment — Absence of accused, no 
defence if instigation proved. 

It would be no rlcfencc against the charge under 
Ss. 342 and 114, Penal Code, for the accused to say that 
he was not present at the actual arrest, if in fact he was 
instrumental in getting the arrest, made and, if after it 
was made, he instigated the bailiff to wrongfully confine 
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a debtor, inspUe of a protection order in his favour. 
76 Ind.Gas. 234=18 M.L.W. 167=25 Gr.L.J. 138 = 
A.I.R. 1924 Mad. 31. 

S. 342 — Detention for purpose of police en- 
quiry. 

A Sub-Inspector conducting an investigation is within 
the law when he sends for a person to the police station 
who can in his opinion give information about a crime 
and a constable and Chowkidar, who did no more than 
bring such a person to the Sub-Inspector, and tell him 
to sit down until the Sub-Inspector secs him, are com- 
mitting no offence whatever. Elements of offence under 
S. 342 indicated. 7 O.W.N. 957=A.I.R.i930 Oudh 505. 

S. 34a — Law as to arrest — Right of citizen to 

arrest another — English Common Law cannot 
be invoked. 

On the night of 8th August, 1921 two Head Constables 
arrested one N as he was drunk and creating a disturbance 
in the Brahman Street of the village, and they took him 
to the station and confined him there, although one of 
them knew his name and address ; 

Held: in view of Ss. 96, 97, 102 and 105 they were 
not guilty under S. 342. The Indian Penal Code and 
the Criminal Procedure Code specifically deal with the 
question of arrests and it is not theret>re permissible to 
invoke the Common Law of England in the matter. 

The decision in In re Ramasami Aiyar, 44 M. 913 is 
correct but the grounds of the decision are not correct. 
73 Ind. Cas. 343=46 Mad. 605=24 Cr.L.J. 699=17 
M.L.W.592=32 M.L.T.352 = i 923 M.W.N. 425=A.I.R. 
1923 Mad. 523=44 M.L.J. 655 (F.B.). 

S. 34a — Legality of conviction. 

Conviction of some persons who, as minor offenders, 
arc charged as engaged in a conspiracy to conceal a 
minor girl after abduction, under S. 3G8 read with 
S. 109, after having acquitted the principal offenders 
under S. 342 is not sustainable. 33 C.W.N. 891 = 1929 
Cr. C. 479=A.I.R. 1929 Cal. 767. 

S. 342 — Legality of arrest. 

A warrant for H’s arrest was issued and the bailiff 
endorsed it for service to the proccss*ser\er. H ^vas 
arrested but was released by the Judge under S. 135, 
Civil P. C. The process-scr\'cr had returned the warrant 
the same day to the bailiff, without any endorsement on 
it, and the bailiff, believing that it was executed merely 
returned the warrant to the process-server for want of his 
report, as he had made no report of execution. On tliis 
the process-server, instead of endorsing execution on the 
warrant, re-arrcstcd H next day: 

Held, that the second arrest was illegal. When the 
judgment-debtor was arrested and brought before the 
Court, the process had been executed, that is to say, the 
arrest had been carried out, though it may not have been 
carried out in accorflancc with law. There was also 
another reason why the second arrest was unlawful. 
Tlie bailiff had power to delegate the execution of the 
warrant to the process-server and did so in the lirst 
instance. But on the second occasion, the bailiff did not 
delegate hii authority to arrest to the procctis-ser\'er, but 
merely returned the warrant to him for endorsement. 
In the circumstances the endorsement for which the 
process was returned must have been the endorsement of 
execution, and could not be endorsement of non- 
execution. In any case, it was only returned for endorse- 
ment and not for further execution. In these circum- 
stances, the rc-arrest was unlawful. A.I.R. 1940 Rang. 

112=1. L.R. {1940) Rang. 253 = 41 Cr.L.J. 567=188 
Ind. Cas. 303. 

E.V.D .— 22 


S. 342 — Legality of arrest — Civil Court peon 

arresting judgment-debtor under valid warrant in 
discharge of duty — Subsequent release on ground 
of bis being exempted from arrest under S. 135 (2)9 
Criminal P. C. — Peon, if guilty under S. 342. 

Where a Civil Court peon arrested a judgment-debtor 
on the identification of the decree-holder in discharge of 
his duty under a valid warrant and on the representation 
of the judgment-debtor that he was exempted from arrest 
under S. 135 (2), Criminal P. C., his release was ordered 
although he had to wait in llie Court for some time as 
the Court was engaged in another case: 

Held, the peon was justified in keeping the judgment- 
debtor until the Munsif was at leisure to attend to his 
case and that as the peon acted in the discharge of his 
duty in arresting the judgment-debtor, it could not be 
said that he acted criminally and he was not guilty of an 
offence under S- 342, I.P.G. A.I.R. 1935 Cal. 551=39 
C.W.N. 318=36 Cr L.J. 1252 = 157 Ind. Cas. 1004. 

Ss. 342, 224, 225 — Legality of arrest. 

Where the accused are arrested under an invalid 
warrant they are entitled to resist or escape from a 
custody which is not strictly lawful, but where they cause 
hurt to the constable who, acting in good faith under 
colour of office, arrests them, and wrongly confine him, 
the accused are punishable for rioting which they indulge 
in with the object of assaulting the constable and for his 
wrongful confinement. A.I.R. 1932 Pat. 171 = 33 Cr.L.J. 
706=13 P.L.T. 135=138 Ind. Gas. 844. 

^S. 342 — Legality of arrest. 

Where, under an order of the Commissioner of Police 
which was published in the Calcutta Police Gazette and 
which had been in force for a considerable time, the 
Deputy Commissioner made an order for the confine- 
ment of a Head Constable and it was aftersvards dis- 
covered the order published in the Gazette had not been 
granted the leave required under S. 9 of the Calcutta 
Police Act. 

Held, in a complaint by the Head Constable against 
the Deputy Commissioner for wrongful confinement that 
the accused must be acquitted. 59 Ind. Cas. 37=47 
Cal. 8[8=22 Gr.L.J. 5. 

S. 342 — Legality of arrest — Wrongful confine- 
ment — Execution of a decree — Arrest of judgment- 
debtor while returning from Court — Liability of 
Court Officer — Sentence. 

A decree-holder is guilty under S. 342, if he causes 
arrest of the judgment-debtor while returning from 
Court tinder circumstances mentioned in S. 135, C. P. 
Code and the Court Officer who arrests or makes over 
the warrant of arrest to his subordinate for compliance is 
also guilty along wiih (he decree-holder. The fact that 
the judgment-debtor when reluming from Court stopped 
in the way for some private work docs not deprive him 
of the privilege afforded by law. 121 P.L.R. 1916 Cr,= 
17 Cr.L.J. 525=36 Ind. Cas. 493. 

— — S. 34a — Legality of arrest — Wrongful confine- 
ment — Confinement by Amin of jndgment-debtors 
— Amin’s rights and liabilities. 

I 

In the present state of the law in India, an arresting 
officer (Amin) who confines the judgment-debtor in the 
decree-holder’s house while waiting to produce him 
before the Court is not guilty of w rongful confinement. 
A warrant was issued on the 15th Ajjril, 1905 addressed 
to the Nazir, dircciing 1 dm to arrest the judgment-debtor 
and to bring him before the Court with all convenient 
speed. The warrant was made returnable on or before 
the i 4 thjune, 1905. The Nazir entrusted the warrant 
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to the Aniin and the Amin arrested the judgment-debtor 
at 9 A.M., on the 22nd of April, during the Easter Holi- 
days. The Court opened after the holid .ys, only on the 
25th April. The Amin was found to hare taken the 
JudgmCTt-dcbtor to the decree-holder’s house and con- 
fined him there from 9 a.m., on the 22nd and again from 
TO P.M.. to 7"3® on the following morning, when 
he was taken before the Nazir. 

Held, that the Amin was not guilty of any ofrence 
under S. 342. 

Held, also that the legal duty of the Amin wa^ to 

produce the judgment-debtor at the next sitting of (he 
Ciourt and in the meantime he was rcsf)onsibl^ for liis 
safe custody and liable among other things to a suit by 
the decree-holder if he allowed the judgment-debtor to 
escape, and consequently, in the absence of any rule of 
law prescribing his powers, he can confine the judgment- 
debtor in any manner he chooses and is not boiind to 
keep him in what is called “ free custotly.” (igo6) 16 
M.L.J. 530 = 30 M. typ. 

S. 342 — * Mens rea’. 

Mens rea docs not enter into offence under S. 342 at 

all. 30 C.W.N. 75 >“i 929 Cr. C. 366=A.I.R. 1929 
Gal. 730. 

““ — 342 — Offence under. 

Where Uic allegation is that a certain petson wa.s 
wrongfully confined by a police officer the offence falls 
under S. 342. 1930 Cr. C. !Ui=A.I.R. 1930 Cal. 

711=34 C.W.N. 556= 128 Ind. Cas. 208. 

S. 342 — Offence under. 

Where a person takes a woman in broad day- 
light ^id confines her wrongfully but not secretly, lu- 
commits an offence under S. 342 and not untlrr S. 365 : 
A.I.R. 1925 Lah. 614, Foil. loq Ind. Cas. 677=10 A. I. 
Cr.R. 277=29 Cr.L.J. 597 (Lah.) 

“"“S. 342 — Offence under. 

When there is itoUhng to show that the whereabouts 
of the person confined were concealed by the accused 
Ifom ilic other relations or from the person interested in 
the person confined, the offence amounts to one of 
wrongful confinement under S. 342 and not under 365. 
02 Ind. Cas. 213=? L.L.J. 520 = 26 F.L R. 733 = 27 
Cr.L . J.229=A.I.R. 1925 Lah. 6j4. 

— 7"Ss. 34a, 1 14 — Offence under— Confinemoot of a 
prisoner io a jail withlu a cell to compel him to 
undergo medic^ treatment. 

Confinement of an offender already undergoing impri- 
sonment in a cell within the jail for the purpose of 
administering enema against hit will amounii to wrong- 
ful cr)nfinrn3ent and is not protected by S. 79. (1902) 6 
C.W.N. 511 = 30 Cal. 95. 

■ — Ss. 342» 34* - Sanciiou — Wrongful confinement 
— Accused Polite Officers pleading that they were 
acting under Ch. IX, Criminal P. C Sanction of 
Local Govcmmcni, necessity of— Criminal P. C., S. 
132. 

Srciioti 132, faiiniiiBl P. C , is a bar agt, :ist the trial 
of the accused who arc Police Officcr.s without ihr 
previous function of thclxjcal Govcrniocni for offences 
under St.. 3.}.i, 342 for wrongful confiuerncnl. where ihcv 
plead that they were acting under Chap. IX, Criniinat 
P. C. j«»37 M.W.N. 1243. 

S. 342 — Scope. 

Set.iion 147, I. P. C., include.. ofh iK*- under S. 342. 
A.I.K. 1941 Sind 36=42 Cr. L..T. 46o«=i< , fnd. f^s. 


(I860), S. 342. 676 ’ 

— — S» 342~ Submission by complsinsat* 

Submission by the complainant to arrest docs not 
detract from the accused’s acts or dimmish its legal 
effect. The compelling of a person to go in a parti- ' 
cular direction by force of an exterior will overpower- 
ing or suppressing in any way his own voluntary ac- 
tion is an imprisonment on the part of him who exer- 
cises that exterior ^vill. 2 M.H.C. 396, Rel. on. 
30 C.W.N. 751 = 1929 Cr. C. 366=A.T.R. 1929 

Cal. 730. 

S. 34a — Summary trial. 

An offence under S. 342, 1, V. C. is not triable sum- 
marily. 1932 M.W.N. 478. 

Ss. 34a, 504 — Summary trial. 

Offences under Ss. 342 and 504 arc not triable as sum- 
mary cases and the acquittal of such offences by a 
Magistrate under S. 215 (of 263) of the Criminal 
Procedure Code, is illegal and must be set aside. O904) 
15 M.L.J. 225. 

343 — Wrongful confinement — Brothel — Pros- 

titutca. 

Accused No. 1 brought his mistress from Kolhapur • 
and kept her with accufcd No. 2 a brolhclhouse-keeper 
io Bombay. The woman was made to live as a prostitute 
in the house, the entrance to which was guarded and a 
watch was kept over her movements. Occasionally she 
was allowed to go out under surveillance. 

Held, that both accused were guilty of wrongfully 
confining the woman. 42 Bom. 181 = 19 Cr. L.J. 258= 

2 Bom. L.R. 79 = 44 114. 

* 

S. 345 — Compounding. 

Under S. 345 the only perron who is authorised 
to compound an offence under S. 498 is the injured 
husband and hence .an order of acquittal based on 
compromise entcrc<i into by any other person is 
erroneous. 74 Ind. Cas. 444 = 24 Cr. L.J. 78o=A.I.R. 
1924 Lah. 330. 

S. 347- Scope— Ss. 347, 342 — Section 347 Inclu- 
des offence under S. 342. 

The offence under SJ342, I. P.C., is included in (he 
offence under S. 347. A.I.R. 19^1 Sind 36=42 Cr. L.J. 
460=193 jnd Cas. 454. 

Ss. 347, 342 — Applicability and Scope. 

Police Sub-Inspcctor wTongfully confining persons on 
charge of gambling and extorting money from them by 
putting them under fear of prosecution — Offence falls 
under S. 220 .and not under S. 347 or 3.12. A.I.R. 1941 
Sind 36 = .p2 Cr. L.J. 4 (m)= 193 Itid Cat. 454. 

S. 347 — Thumb-impreshionM on blank pieces of 

paper — Whether *valuable security’. 

In regard to a docuincnt, the affixing of a thumb- 
impir&sion to a paper is autl.ority to the holder of the 
f.-ime to make the ilocumciit into a valuable security. 

Where the accused were founfl to have intenlion.'illy 
put the < x<‘cutant in fexir of injury to himself and thus 
<lishon<-slly to have induced him to place his thumb- 
itriprrssic.ii on pieces of l>lank paper : 

Hold that, (he docunicnis thus made to be executed 
were valuable 6eri»rili''j; and the .accused were guilty 
undrr S. 347, T.P.C. .A I K 1932 Pat. 335= 13 P,L,1 . 
*,8'’ - L.J. ni"-i40 Ind. C.as. 752. 
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S. 347 — Elemeots of offence. 

Where it was alleged that the police officer illegally 
detained a person with the object of extorting money 
but the Court found that no money passed. 

Held: tliat the elements of an offence under S. 34? 
were wanting. 7 O.W.N. 957=A.I.R. 1930 Oudh 

505- 

S. 347 — Absence of proof. 

Head constable’s liabilities for abetment of wrongful 
confinement by Chowkidars ; — Where a Head Constable 
sent two Chowkidars in charge of a person to procure 
money prorrised by the latter in consideration of the 
Head Constable’s dropping a charge and on the way it 
was alleged that the Chowkidars wrongfully confined the 
person: — 

Held, that in the absence of proof that the Head 
Constable gave specific orders to tlial cud, it is im- 
possible to hold him guilty of abciment of ihe 
specific acts of wrongful confinement. (1904) 31 C. 

710 (D.B.). 

— —S. 348 — Detention by Police. 

Police Officer detaining person not concerned with 
investigation for more than 24 hours is guilty under S. 
348. A.I.R. it)4i Mad. 720 — 54 M.L.W. 8j — 43 Cr, 
L.J. 3 = 1941 M.W.N. 505= 197 Ind. Cas, 81 . 

S. 348 — Detention by Police. 

Where the delcniion by the police is scriou- and 
]>rotracted enough to amount in law 10 a rc.il un- 
authorised prevention frtun prccccdiug lK-yoii«l r< rtaiti 
circumscribing limits the oflenre »>! ' r^mgful (••nfme- 
ment is complete. Limits to dctcniio!i bv pejice lor 
purposes of iiivesiigaiion indicated. ip-.o M.W.N. 7.>j. 

S. 348— Interpretation — “To satisfy a claim or 

demand”, if limited te claim or demand to 
property — Claim to restitution of conjugal rights — 
Whether included in S. 348. 

Tlic words “to satisfy a claim or dcmtnd” in .S. 348, 
I.P.C. cannot be limited to a claim or tlem-and to pro- 
perly. A claim to restitution of conjugal righl.< ValN 
within these words of the section. A.T.R. iq jG iV'-h. 
19= >937 Cr. L.J. 344= i6o Ind. Cas. CG8. 

— “S. 349— Criminal force, wbat is. 

Where it w-as proved that the complainant who 
had halted in front of the ploughs was obliged to run 
away by the reason of the accused’s rushing at him with 
Slicks and lathis and using threats towards him. 

Held: ih.it it was a resort to criminal forc»- as 
defined in sections 349 and 350 of the Jnflian P-tial 
Code. 74 Ind. Cas. All. 

Cr. L.J. 857-A.I.R. 1923 .Ml. 333, 

S. 349 — Force— Meaning and extent. 

'Ihc i«nn force’ in S. 3 pj is i-ucrub^d in 
conrieciion v. iih human body. lO C.W.N. 

Cr. L.J. 72" - jG Ind. Cas. 168. * 

'>• 349— lathi to strike —Whether crimi- 

. nal force. 

Where the accused raised lathis to strike a jjersotj 
who had to llcc to save himsi lf, they were guilty of using 
criminal force. 12 A.L J. 154= 15 Cr. L. J. 231 =^-23 Ind. 
Cas. 183. 

S. 350 — Criminal force definition of -Cr. P.C* 

•S. 5M — See C.R. P- C., S. 522. 5 C.\V.N. 250. 


isti- 

S. 350— Essential and scope — Section eonteeby 

plates force used to person. ^ 

“ Criminal force ’* as defined in S. 350. I. P. C., coa- 
templates force used to a person and not to a thing. 
A.I.R. 1940 Pesh. 51=42 Cr. L.J. 272 (i)=i92 Ind. ^ 
Gas. 282. f 

S. 350 — Breaking of lock. 

Breaking open of a lock is not tisc of criminal force. ' 
105 Ind. Gas. 676 = 26 P.L.R. 506 = 28 Cr. L.J. 964= 
.A.I.R. 1927 Lah. 830. 

— — S. 351 — Assault— Gestur.' constituting an 

assault. 


Wlierc a person lifi.s a lota to lut another, that gesture 
is enough to constitute the act of assault under S 351 of 
the Penal Code. 4 A.I.Cr.D. 472. 

S. 351 — Assault — Pointing a gun at person is 

assault. 

Pointing a gun at a person is an assault unless done 
in proteciion of person or prnpct ly. If it is pointed at 
a person without legal e.xcu^^e it is an unlawful act. 
A.I.R. 1946 P.C. 20=^59 M.L.W. 105 = 1946 M.W.N. 
i86=t2 B.R.442 = 50 C.W.N. 362=47 Cj-. L-J. 569= 
(1946) 1 M.L.J. 212=223 Irid. Cas. [j3 (P.C.) 


■Ss. 351. 336 — Assault. 


Accused throwin" bricks into anoiiier’s hou e — Offence 
under S. 336 — .Accused tould also he held liable for 
assault un<li r S. 352 as ihrowlng of bricks would be a 
gesture which ^\•(»uid caubc apprehen'-ion that criminal 
force W .-15 .iboui (•> b- tis-d. .A.I.R. 1032 All. 322 = 1932 
-A.L.J. 22.1^33 Cr. 889=1.50 Ind. Cas. 99. 

— 35' -A-ssault. 


An internal medical examination of a lady, if not 
voluntarily submitted to by her would amount to 
assault and battery. A.I.R. 1932 All. 524=1932 A.L.J. 
221=136 Ind. Cas. 367. 


S. 351 — Assault — Surrounding constable in a 

threatening manner. 

One of the accused hit a constable and the others 
surrounded the const.iblc in a threatening manner. 

Held, that the others who merely surrounded the 
con'itable should not be convicted of the assault. 

8 M.L T. ii8 = n Cr. L.J. 483 = 7 Ind. Cas. 416. 

S. 351— Assault, what is— A threat to use force 

if amounts to assault. 


A mere threat to use force if a person persists in a 
rouric of conduct, does not amount to asjault. 30 C. 97, 
Rfl. nn. 5 S L.R. i.p)=>3 Ind. fJ.ts. 237. 


Ss. 351, 354— Assault— Assault to deter a public 

servant from the discharge of his duty. 


Thf fact ih.p iM'Tc- pK'p.u.iitoii to det ail act taken 
with w..rcU v,o -Jd c.-iun - .1 persu 1 to apprehend 

criminal fort i- it in- wd'* to p.- i.t in a p.irtirular course 
ofrruulurt whici* Us* h the .t -fM':. d was nui bound to 
.submit t ). will !»■>' aioouiU t*. a •• iuh.(i9o2) 30 G. 97. 
=(j G.W.N. ‘{4*2. 


fi 031 — P.*rson in unifu.'ro 
to a9t;aii)c tlian .Ln^oile else 


has no more right 


A pcTAOfi in vinif«)r;n. 
vatf, is no niorr thcin 
anotlicr s rojci l oi 
of war. 

L.J.620 i;)4' M'.V.W 

Ind. C:.i . 


•> / a 


p. 


h'- \v oifi.'cr. N. G O. or pri- 
.niyime . Ise entitled to asRault.^. 
Kuv 7 .vheihi-i- in peace or tirae_ 
P.C. ,6 u RR. 437=46 Cr. 
^ 7 -(»d 45 ) y M.L.J. 446=219^^^ 
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S. 352. 

Synopsis 
Applicability. 

Assanlt — what amounts to 
Charge and conviction. 

Sentence. 

Unauthorised act of public servant. 
Miscellaneous. 



— Ss. 352, 353 — Resistance to public servant — 
Complaint of Civil Court — Sanctiou. See CR. P.C., 

S. 476. 8 C.W.N. 586—3! C. 664. 

* 

1. Applicability. 


— — S. 352— Applicability. 

Where the victim Is assaulted by the accused and his 
thumb impression forcibly taken upon a blank piece of 
paper, the offence is no more than the use of criminal 
force or an assault punishable under S. 352. 
A.I.R. 1941 Par, 129=21 P.L.T. 970 = 7 B.R. 514=42 
Cr. L.J. 361 =193 Ind. Cas. 241. 

Ss. 352, III, 302 — Applicability — Master order- 
ing servant to chastise or beat deceased — Servant 
holding deceased but master murdering deceased 
— Offence of servant. 


A person who unknowingly assists in the commission 
of a crime is not himself pfuiliy of that crime or of aiding 
or abetting it. Where, therefore, the master ordered 
the servant to chastise or beat the deceased and in 
obedience to that order, the servant caught him and held 
him for a beating by the master who, instead of beating 
him, suddenly pjoduced.'i spearhead from his pocket 
anti plunged it into liic dcccasctl: 

Held, that it could not be said that the servant 
knowingly held the deceased for any purpose other 
than chastisement .and he was not guilty ol the abetment 
of the murderous .attack by the master but only guilty of 
abetment of ordinary .assault pnuiehable under S. 352, 
I.P.C. A.I.R. 1935 All. 3.^6 (2) = r, 7 All. 7 I 7 = » 93 S 

A.W.R. C 4 = !935 A.L.J. 54 = 3 ^ Cr. b.J. 43 » = »53 
Ind. Cas. 999 (2). 


S, 252 — Applicability — Warrant of Civil Court 

judgment'debtor absent— Pardanashin wife of 

judgment-debtorin the house— Judgment-credi- 
tor pushing open door regardless of warning— 
Physical and mental pain caused to lady — Offence 
—Civil P.C., S. 62— Applicability of. 


Where a warrant of the Court is being executed at 
the instance of the Iudginenl-cr« dltor and the judgment- 
debtor is not in his liotisc but hi.s pardanashin wife 
ilone is there and the crediior is warned that she w» 1 
resent intrusion, the creditor is not entitled to push 

oDcn the door, and is liable under S. 352, I I C., if the 

ronsequenccs of the push given by him cause great pain 

• ml distress to the lady, both mental and pbysicah 
Vciion 62, Civil P. C. applies 10 the cate and the bailiff 
is die person who is to take such action as is necessary 
und-r^ 62 and not the judgment-creditor. A.I.R. 1934 
^Sind 52 ‘=34 Cr. L-J. 963^*45 Ind. Cas. 259 - 

— S. 352— Applicability. 

kD riot without actually committing an 

^.r.cns may tl><-ory that S. .47 cm- 

'Tr'i is fallacious, 106 I"'^Cas. 3:18-39 M.L.T. 

'«s\9C?A.J.:2=A.I R >8?8 


“ — Sb. 352, 307— Applicability— Polling trigger of 
unloaded gun— Not an attempt to murder but is 
only an assanlt. 

Complainant was seated on the verandah of his 
house when the accused rushed towards him from the 
road, levelled a gun to him and pulled the trigger. 
There was no report or discharge. Complainant took 
fright ran out of the house but stumbled and fell a 
short distance away. The accused followed up and, 
aiming at the prostrate complainant, pulled the trigger 
of this gun a second time. Again there was no result. 
Then the complainant got up and escaped. The appel> 
lant also fled and w*as not arrested till some days later. 
The gun had not been found and there was no evidence 
to show that it ^va8 loaded at the time when the com- 
plainant w'as attacked. 

Held, that the conviction under S. 307, cannot be sus- 
tained, but that under S. 352, the accused was guilty of 
an assault. 74 Ind. Cas. 1042 = 1 Rang. 209=2 Bur, 
L.J. 76=24 Cr. L, J. 85 o=A.I.R. 1923 Rang. 251. 

2. Assault — What amoimts to. 

— S. 352 — Assault— W^hat amounts to. 

If the accused did in the circumstances alleged, put 
out his hand towards the woman in a menacing man- 
ner so as to cause her to apprehend that he was about 
to use criminal force, his act would constitute an 
assault. It would not be necessary to establish that 
he actually had any particular implement in his hand. 
A.I.R. 1944 Sind 19=45 Cr. L.J. 247=211 Ind, Cas. 
88 • 

S, 352 — Assault — What amounts to — ^Trespass 

in pleader’s room — Turning out without violence, 
if amounts to assaidt. 

A pleader who turned out a person who had tres- 
p.isscd into the plc.^dcr's room in a District Court 
without, however, using violence did not thereby 
exceed his rights and no offence under S. 352 was 
committed. 15 Bom. L.R. 1039=15 Cr. L.J. 14=22 
Ind. Ga*. 158. 


3. Charge and Conviction. 

Ss. 35a, 323 — Charge and conviction. 

The conviction under .S, 75, Madras City Police 
Act is no bar to the trial for an offence under Ss. 323 
and 352, I.P.C. A.I.R. 1940 Mad. 224 = 50 L.W. 800 
(i)=(i939) 2 M.L.J. 814=1940 M.W.N. 172 (i)=4i 
Cr. L.J. 401 (i)=i 87 Ind. Cas. 82. 

S. 352 — Charge and conviction. 

The accused was summoned to answer a charge under 
.S. 426 only and was convicted .and sentenced under 
that section by trial Magistrate. There was nothing to 
show that he was ever informed by the Magistrate that 
he had to defend himself against in an offence of 
a.'ysault also: 

Hold, the alteration of the conviction to one under 
S. 352 in ajipeal could not be maintained. A.I.R. 
1936 Pat. 536=17 P.L.T. 572 = 3 B.R. 62=37 Cr. L.J. 
1156 (0 = 165 Ind. Cas. 600. 

S. 352 — Charge and conviction. 

Where an accused is sent up on a police report for 
trial for an offence punishable under S. 122 of the 
Bombay City Police Act the trying Magistrate can 
alter the charge and convict him of an offepco 
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under S. 352, I.P.G. 36 Cal. 869, Foil. 93 Ind. Cas. 
896=28 Bom. L.R. 291=27 Cr. L.J. 496=A.I.R. 
1926 Bom. 255. 

S. 352 — Charge and conviction — Charge under 

S. *47 — Conviction under S. 352 can be given but 
not for abetment of assaults. 

Criminal force being an element of the offence under 
S. 146, it must be taken to be capable of carrying 
conviction under S. 352. A different mens rea is not 
necessary in S. 146, Penal Code, as contrasted with 
S. 352. In a charge under S. 147, the conviction 
can be had under S. 352. 

The conviction of the abetment of assault on a 
charge under S. 147, I.P.C. cannot stand. 33 Mad. 
264, followed. 65 Ind. Cas. 862 = 15 Mad. L.W. 583 = 
1922 M.W.N. 182 = 23 Cr, L.J. 2 o6=A.I.R. 1922 

Mad. zio. 

S. 353 — Charge and conviction— No hurt but 

criminal force used to public servant charge was 
altered from Ss. 323 to 352. 

Where there is nothing to show that any bodily 
pain, disease or infirmity was caused to anybody or 
that any act was done with the intention of doing so, 
but where the accused dearly used criminal force, 
the Court on reference altered the conviction under 
S. 323 to one under S. 352 especially in view of the 
fact that the accused intended to prevent the warrant 
being executed but which happened to be technically 
not legal. 71 Ind. Cas. 503=45 All. 142=20 A. L.J. 
921=24 Cr.L.J. i5t=A.I.R. 1923 All. 87 . 

4. Sentence. 

^S. 352 — Sentence, 

An assault on a citizen for appealing to the police 
needs a deterrent sentence. 93 Ind. Cas. 896=28 Bom. 
L.R. 291 = 27 Cr. L.J. 496=A.I.R. 1926 Bom. 255. 

5. Unauthorised act of public servant. 

Ss. 352 and 353 — Applicability — Unauthorised 

act of public servant— Police party effecting 
unlawfal seizure of goods under defective process 
of attachment — Absence of good faith — Resistance 
to seizure with force — Offence. 

Where it is found that a police party attempting to 
effect an attachment bad no right to make Uie aiiath- 
ment,''that the police officers were not acting In good 
faith, and that the process of attachment was defective in 
many respects, the protection afforded to them by S. 99, 
I.P. Code, disappears, and the persons from whose 
possession the property is being seized are entitled to 
resist the seizure of their goods. They have every right 
to resist unlawful seizure of lh«-ir goods and to use 
minimum force to prevent such unlawful seizure. They 
cannot therefore be convicted of an offence under .S. 352 
I.P, Code or S. 353, I.P. Code. 228 Ind. Cas. 73 = 13 
B.R. 133=48 Cr. L.J. 6o=A.I.R. 1947 Pat. 232. 

Ss. 352 and 353 — Unauthorised act of public 

servant — Puplic servant present at search but not 
in execution of his duty — Assault on hirri — Offence 
does not fall under S. 353 but under S. 352. 


If the acts of the public servant are not strictly justi- 
fiable, if he is not discharging a duty imposed on him by 
law, if he is not doing what it is his duty to do as a 
public servant, an assault on him does not fall under 
S. 353 but under S. 352, Penal Code. 

A Tahsildar made a report to the Sub-Divisional 
Magistrate of an offence under the Defence of India 
Rules against A for giving a false declaration of the 
quantity of wheat in his possession and proposing the 
search of his bouse. The Sub-Divisional Magistrate 
directed the Tahsildar to report the matter to the 
Station-house Officer under Defence of India Rule 
81 ( 4 ). This was done. When the investigating officer 
was making a search of the house of A, the Tahsildar 
was present at the search, but he had no authority to 
issue a search — warrant either under S. 105, Criminal 
P« C,, or under Defence of India Rule 124(1). At the 
time of the search the accused assaulted the Tahsildar : 

Held, that the Tahsildar must be deemed to have 
been present at the search as a public servant but not 
a public servant in execution of his duty as such public 
Servant. The offence committed was, therefore, under 
S, 352 and not under S. 353* A.I.R, 1946 Nag. 261 = 
I. L.R. (1946) Nag. 395=1946 N.L.J. 307 = 224 Ind. 
Cas. 458. 

Ss. 352, 353 and 186 — Unauthorised act of 

public servant. 

Accused while carrying juar crop in contravention of 
C.P. and Berar Food Grains Export Restriction Order, 
1943, obstructed by public servant — Accused beating 
public servant with fists — Public servant not empowered 
to use force to prevent contravention of order. 

Held, public servant was not acting in discharge of his 
duty as public servant — Offence committed is one under 
S. 352 and not under Ss. 186 or 353. 1916 X. L.J. 302 = 
24 Ind. Cas. .154=1. L.R. (1946) Nag. 7i4 = A.I.R. 1947 
Nag. 60. 

Ss. 352, 97 and 99 — Unauthorised act of public 

servant — Unauthorised search attempted by Sub- 
Inspector — Accused armed with lathi raising 
same to strike Sub-Inspector. 

The Sub-In.spector who was not in charge of Police 
Station unauthoriscdly proposed to search the house of 
X and his brothers. The latter refused to allow the 
search to be made. They were armed with lathis and 
assumed a threatening attitude. S actually raised his 
lathi to strike the Sub-Inspector : 

Held, that X was guilty under S. 352. lie had no 

right of private defence, not because the Sub-Inspector 

could invoke S. 99, but because X was not entitled to 

invoke S. 97. The Sub-Inspector could not be said to 

be acting in good faith under colour of hjs office, 

A.I.R. 1944 Pat. 222 = 11 B.R. 53 . *5 Cr.L.J. 806=215 

Ind. Cas. 108. ‘-oce 

\'^ 

Ss. 352, 353— Unauthorised of public 

servant. 

Bombay Weights and Measures Act (15 of 1932) — 
Section 22 and Rules under Act do not empower 
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masual assistant to inspect weights ;md measures — Milk 
man going on cycle stopped by manxial assistant and his 
measures inspected — Obstruction to the assistant is not 
an offence under S. 352 or S. 353. A.l.R. 1944 Sind 89 
=45 CrXJ. 550=212 Ind. Cas. i 63 . 

S. 352 — Unaathortsed act of public servant. 

Accused assaulting Police Officers arresting accused 
in good faith under coloui of Uieir olfice are guilty under 
S. 352. A I.R. ig;oMad. 18=1939 M. W. N. ioo.i = 
50 L.W. 763 =(i 339) 2 M.LJ. 776=41 Cr.L.J. 250 = 
186 Ind. Cas. 103. 

“ Ss. 352, 353 — Unauthorised act of public servant 
“Assault on amln executing warrant for posses^ 
sion — Offence. 

Where an anain who in execution of a warrant, breaks 
opon the lock and delivers the possession to the pur- 
chaser is assaulted and pushed out by the accused, the 
offence committed is one under S. 352 and not under 
S* 353 - »937 M-W.N. 176. 

' 3 ^*, 353 — Unauthorised act of public ser- 

vant Demand of tax by peons without fornaal 
writ of lawful authority — Assault— Offence. 

A member of a Sanitation Committee submitted to 
the Tabsildar a list of persons who had made default in 
payment of sanitation lax. The Tahsildar endorsed this 
Vbith an order that the jamadar should appoint a suita* 
blc chaprasi to realise the taxes due. 'I'wo peons accom- 
panied by a cbowkidar v. er»t round with the endorsed 
list and when they approached the accused the latter 
tore up the list and buff-ted the peons out of the premises 
knocking off the turban of one of them. The accused 
were charged and cnvicird under S. 353, l.l’.C. 

Held, (i) tliat inasmuch as there was no form.ll writ 
at all and there was nt-iljing to show tlial the tax had 
been demanded by the order of ilic boarrl or ceriificd by 
any authority to he due, the atcustd were entitled to 
result llic deniaiid and were not guilty of an idfcnce 
under S. 353, I.P.C. 

{iij that the accuK'd however, not ju.'tit»e<l in 

atsaulting the peons ami were, tlierefore, guilty umlcr 
S- 352, I.P.C. A.I R. 1931 bah. 5:24 = 32 Cr. LJ. **53 
= 132 Ind. Cas. 214. 

Se. 352, 353 — Unautborit-ed act of public t>er- 

vant. 

In a revenue rccovciy where tointoming i.'> not re- 
quired, a person assaultiiig the man the job is 

guilty under S. 352 and not under S. J53. I'JijS .M. 

VV.N. 1337 tv). 

s. 352 — Uuautbox'ibed act of public Nervanl. 

Seaich by Ofiitei — Krquiirnicms ot ^.165, 

Criaunal P.C. not com|»lit<l with— .No ground for hold- 
ing that there was anything to pres mu iiim from com- 
plying— Accused pushing back to prevent him from 
making the »eareh : 


Held, that the Police Officer was not aedng in good 
faith within the meaning of S. 52, I.P.C. and the ac- 
cused was not guilty of an offence under S. 352. A.l.R. 
1932 Pat. 66=10 Pat. 821 = 13 P.L.T. 62=33 Cr.L.J. 
233 = *36 Ind. Cas. 60. 

“ — 352 — Unauthorised act of poblic servant. 

Where it is found that the Sub-Inspector admittedly 
had not right to enter or attempt to search a house, a 
resistance to the search is no offence under section 35a. 
71 Ind. Cas. 996=24 Cr.L.J. 276=A. I. R. 1923 All. 
433 - 

4 

6. Miscellaneous. 

S. 35a — Miscellaneous. 

Voluntary hurt to process-server while discharging 
his duty— Conviction by Taluk Magistrate under 
Ss- 225, 323 and 353 — Objection before Joint Magistrate 
that tlic facts di.'Clo.sctl made the case not only one 
coming under S. 353 but also under S. 352 which was 
not Cognizable by Taluq Magistrate — ^Joint Magistrate 
ordering retrial; 

Held, that as the evidence disclosed a voluntary 
hurt to a public servant while be was discharging his 
duly, the Joint Magistrate's order was not wTOng. 
(1939) 2 M.L.J. 404=1939 M.W.N. 5 i 8 . 

S. 35a- Miscellaneous. 

Although, for a husband to take his wife would not 
be an offence, lie has no legal right to cause injury, 
fear, and annoyance to her by using criminal force 
and his right can be enforced only by having recourse to 
ti»c Court and not by use of force. A right must not 
be enforced by the use of criminal force and where 
five or more persons rmplov criminal force for the 
eiiforccrneiit of .a right, they comtitutc an unlawful 
assembly. .N.LR. 1935 All. 916=1935 A.L.J. 1096= 
^1935 A.W.R. 1081=37 Cr.L.J. 35=159 Ind. Cas. 183. 

S. 352— Mibcellanoous— Evidence — Assault in 

daylight before TabsUdar’s house — Assault pro- 
ved by indepcndcni witnesses — No evidence in 
defence — Weight to be attached to eye-witnesses. 

It is true that the accused person arc under no obliga- 
tion, legal or moral, to prove how the crime was 
comniiltcd, but whne a murderous assault was commit- 
ted in daylight in Iroiu of the Tabsildar’s headquar- 
ters and a number of independent witnesses have proved 
how the accused tomnuitcd the murderous assault on 
their victim and how the assilanis who were armed 
with pisUjls twice fired at him and each shot hit the 
mark, then the fact that the accused produced no evi- 
dence in their defence and arc unable to produce any 
cviitrnee in support of ihcir alleged iunoeence Is a factor 
whitli inivln will be taken into consideration in 
deciding what weight is (u be attached to Uie evidence 
of the cye-witncfscs, who prove the guilt of tliesc ac- 
cused. A.l.R. 1934 Oudb 401=11 O.W.N. 909^35 
t’r, I..J. 1244=151 Ind. Cas. 179. 
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S 353 : o . 

Synopsis. , 

See also S. 352 INDIAN PENAL CODE. 

1. Assaulting public servant. 

2. Essentials for conviction. 

3. Interpretation and scope. 

4. Obstruction. 

5. Punishment and sentence. 

See also S. 353 Indian Penal Code— 

What amounts to assault. 

6. Resistance. 

7. Use of criminal force. 

8. What amounts to assault. 

9. Miscellaneous. 

S. 353. See also S. 146. 5 C.W.N. 134 = 280. 

411. 

S. 353. See also S. 225. I.L.R. 27 .All. 49i = 

1905 A.W.N. 66. 

— S, 353 — Criminiil force — Arrest — Warrant — 

Endorsement by inifials. See also S. 224. 5 

C.W.N. 447- 


proposing to condua : Ci) he had no warr^t (tO be 
was not an oliiccr in cliargc of a Police Station ; (in) 
he was not an officer investigating into an offence 
which he was authorised to investigate ; (iv) he did 
not record in writing his grounds for wishing to make 
a search ; (r) he did not specify the thing for which 
search was to oe made : 

Held, that the Sub-Inspector was not aaing in 
the lawful discharge of his duty or in the execution 
of his duty as a Sub-Inspector so as to bring the acts 
of the accused persons who assumed threatening 
attitude within the mischief of S. 353- A.I.R. 1944 
Pat. 222 = 11 B.R. 53=45 Cr.L.J. 806=215 Ind. 
Cas. 108. 

S. 353 — Assaulting public servant. 

Sub-Inspcaor suspecting accused to be in possession 
of papers connected with Congress ” attempting 
to search him on railway platform — Refusal by accused 
to allow search— Sub-Inspector attempting to take 
accused’s jfiola by force— Accused catching hold ot 
Sub-Inspcctoi’s band whereupon accused thrown 
down ana beaten by Sub-Inspector : 

Held, that the accused was not guilty under S. 353. 
A I.R. 1942 All. 424 = 1942 A.L.J. 528=44 Cr.L.J. 
67 = 1. L.R. U942) All. 914=1942 A.W.R. 300 = 
203 Ind. Cas. 467. 


S. 353 — Warrant — xViisdescription — Entity — 

Onus. See also S. 2254 13). 5 C.W.N. 413 = 28 C. 

399. 

I. Assaulting public servant. 

S. 353— Applicability— Assaulting public ser- 
vant — Submission to arrest— Person procee- 
ding to police station on direction by police 
officer — Attempt to escape — Assault on officer 
when latter tries to prevent escape — Offence. 

A police officer c.m effect an arrest without touching 
the body of the person to be arrested ; if the person 
to be arrested submits to the arrest or custody, 
on the police officer’s oideis proceeds to the police 
station, such submission is a submission to tlic arrest, 
when that police officer is entitled to arrest them and 
take them to the police station. If, thereafter, the 
arrested man endeavours to escape and assaults the 
officer when the latter ptcvcnis him from escaping, 
he commits the offence punishable under S. 353' 
Indian Per al Code. 49 Cr.LJ. 22= A. I.R. 1948 
Cal. 68. 

— — S. 353 — Assaulting public servant not dis- 
charging duty imposed by law — Offence com- 
mitted. 

The words “in the discliaipc of his duty as such 
public servant” in 5>. 353, Indian I\nal Code, mean 
in the discliarge of a duty impo ed by law on 
such public servant and do not covet an act done 
by him in good faith under colour of his office. If 
the acts of the public servant arc not strictly jusiili- 
ablc, if he is not discharging a duty imposed on him 
by law, if he is not doing what it is his duty to do 
as public servant, the offence docs not fall under S. 353 
but under S. 352, Indian Penal Code. I L.R. (1946; 
Nag. 395=224 Ind. Cas. 45S=-47 Cr.LJ. 638 = 
1946 N.L.J. 307=A.I.R. iy.'6 N-.g. 261. 

S. 353 — Assaulting public servaut — Sub- 

Inspector not in charge of Police Station attemp- 
ting to search without warrant — Other defects 
against legality of search — Accused assuming 
threatening attitude — Offence. 

The following were the main defects againsi the 

gality of tlie search which tiie Sub-Tnspccior w.ts 


S. 353 — Assaulting public servant — Striking 

a pot carried by public servant in discharge of 
his duties — Offence. 

To strike a pot of lahn which a man is carrying 
and which is in contaa with that man’s body constitutes 
the offence of criminal force if it is done to cause him 
fear, annoyance, etc., and if that person is a public 
servant in the discharge of his duties, the offence 
is punishable undei S. 353, Indian Penal Code. A.I.R. 
1941 Lah. 297 = 1. L.R. (1941) Lah. 370=43 P.L.R. 
536=42 Cr.L.J. 812 = 196 Ind. Cas. 106. 

S. 353 — Assaulting public servant — Exe- 
cution of warrant which is, on its face, legal and 
issued under S. 88, Criminal Procedure Code— 
Sub-Inspector attached while executing it— 
Offence under S. 353> if committed. 

When a warrant under S. 88, Criminal Procedure 
Code, is issued, it is presumed that a proclamation 
under S. 87 has already been issued, the presumption 
of law' being that the acts of a Court must be presumed 
to have been duly performed. Eveia if it were pre 
sumed that a proclamation had not been issued under 
S. 87, Criminal Procedure Code, it would not justify 
the conclusion that the Sub-Inspector and the cons- 
tables were not acting in execution of their duty 
as public servants when tliey went to execute the 
warrant which was not illegal and if he is attacked 
w’hilc e.xecuting the warrant, the person attacking 
can be conviaed under S. 353, Indian Penal Code. 
AIR. 193S All. 220=1938 A.L.J. 137 = 1938 A.W.R. 
124=39 Cr.L.J. 570 — I-LR. (1938) All. 386 = 174 
Ind. Cas. 861. 

S. 353 — Assaulting public servant — Search 

under S. 74, Bihar and Orissa Excise Act (II 
of 1915) by Excise Sub-Inspector — No reasons 
recorded — Accused assaulting — Offence. 

Tl'c rec 'idii-g of reason before serrch is provided 
for both under the Criminal Procedure Code, and 
under the Bihar and Ori'.sa Excise Aa, and is intended 
to protect the liberty of citizens and avoid useless 
and unjustified searches. If an. officer, before pro- 
cttfding to search, h.as to record his reason, he will 
fuive to apply his mind to the facts and the sufficiency 
of tl\c infoini'stion on the basis of which he wants 
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to search. Where no reasons arc recorded as required 
by S. 74> Bihar and Orissa Excise Aa, and the Excise 
Sub-Inspcaor searching the house is assaulted by 
the accused, the accused cannot be convicted under 
S. 353> Indian Penal Code, since the Sub-Inspector 
cannot be said to be acting in exercise of his powers. 
A.I.R. 1937 Pat. 501 = 18 P.L.T. 398=3 B.R. 736=38 
Cr.L.J. 982 = 170 Ind. Cas. 784. 

S. 353 — Assaulting public servant. 

Government Notification No. 332-341-XII, dated 
29th January, 1931 — Tahsildar removing unauthorised 
encroachments— 7a/m7d!ar acting in execution of 
^ty as public servant — Assault on Tafisildar while 
doing so is an offence under S. 353. A.I.R. 1933 
Nag. 295=35 Cr.L.J. 746 = 148 Ind. Cas. 803. 

“ — S. 353 — Assaulting public servant — Exercise 
of official duties in grossly illegal and outrageous 
manner — Accused — Offence. 

Where an officer exercises his official duties in a 
uossly illegal and outrageous manner, he cannot be 
deemed to be a public servant in the execution of his 
duty, so as to bring an assault against such officer 
within the purview of S. 353, Indian Penal Code. 
A.I.R. 1931 Rang. 169=32 Cr.L.J. 939=132 Ind. 
Cas. 711. 

353— Assault on police. 

SWhere a police officer was deputed in a private 
place to control the traffic on the road leading from 
that private place to the public road and he was assaulted 
while so discharging his duty. 

Held, the police officer was acting in the lawful 
disdiargc of his duty and the accused was guilty of 
an offence under S. 353- m Ind. Cas. 665=29 
Cr.L.J. 905 =A.I.R. 1928 Lah. 230. 

S. 353 — Assaulting public servant — Illegal 

warrant — Arrest on illegal warrant — Assault by 
person on the officer arresting — No offence 
under S. 353 is committed. 

Two persons were improperly arrested on an illegal 
warrant by a forest watdicr and they were marched 
from the place of arrest along public road evidently 
to the police station. The accused came on the scene 
and asked : “ What is the meaning of the extra- 

ordinary warrant ? ’ or, “ What is this extraordinary 
procedure ? ”, or words to that effect, and seeing 
two of the men under aciu.il arrest, that is, under 
wrongful confinement, he gave a slap on the cheek. 

Held, that no offence under S. 353, was committed, 
and that at best it was a trivial offence. 109 Ind. 
Cas. 365=51 Mad, 873 = 1 M.Cr.C. 115=29 Cr.L.J. 
541=28 M»L.W. 141 = 1928 MW.N. 3I0=A.I.H. 
1928 Mad. 624 = 55 M.L.J. 220, 

— — S. 353 — Assaulting public servant — Unlaw- 
ful assembly. 

Where the common object of the unlawful assembly 
was to compel by criminal force ilie excise officers to 
stop the house searches and this was effected by sma- 
shing up the handis, and when the excise officers 
expostulated witl\ the rioters, they proceeded to attack 
llicm : 

Held, that the members thereof were liable to be 
convicted both under S. 147 ^^nd Ss. 353, 354. 41 

Cal. 836, poll. 106 Ind. Cas. 59^=6 Fat. 828 = 
29 Cr.L.J. 79=9 A.I.Cr.R. 256=9 F.L.T. 167 = 
A.I.R. 1928 Pat. J15. 

S. 353 — Assaulting public servant—On duty. 

Although a Police Officer may be outside the area 
of his jurisdiction, he is bound within ilte limits of 
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the district for which he is appointed to aid another 
.Police Officer when called on by him to do so or to 
keep order as required under Ss. 51 (e) and 53 of the 
Bombay District Police Act. Therefore, any person 
assaulting a Police Officer while he is engaged in 
discharging the duty under Ss. 51 (e) and 53 is guilty 
of an offence under S. 353, Penal Code. 88 Ind. 
Cas. 15=26 Cr.L.J. 1071 = 18 S.L.R. 22i=A.I.R. 
1925 Sind 280. 

S. 353 — Assaulting public servant — Police 

on guard — Police on guard is a public servant 
in the discharge of his duty. 

A constable was on duty at the judicial lock-up 
and while he was patrolling, the accused came up 
and entered into a conversation with certain under- 
trial prisoners who were detained in the lock-up. The 
constable prevented the accused from talking with 
the prisoners. Thereupon the accused not only 
abused the constable but also threw his shoe at him. 

Held, that accused was guilty of an offence under 
S. 353> Indian Penal Code. 76 Ind. Cas. 29=4 Lah. 
448=25 Cr.L J. 93=A.I.R. 1924 Lab. 257. 

S. 353 — Assaulting public servant — No offence. 

Assault by the lessee of the defaulter (pattadar) 
who had failed to pay the water-tax, on the officer 
executing the \varrant authorising distraint of the 
defaulter’s property is no offence under S. 353. 83 
Ind. Cas. 1007=20 M.L.W. 6^=26 Cr.L.J. 223 = 
A.I.R. 1924 Mad. 895 =47 M.L.J. 447. 

S. 353 — ^Assaulting public servant. 

Where the date fixed for the return of the warrant 
had already expired on the day that the process-server 
went to execute it. 

Held, that he was not acting in the execution of his 
duty and the conviction under section 353 for assaulting 
him was bad. 76 Ind. Cas. 655 = 19 N.L.R. 183 = 
25 Cr.L.J. 223=A.I.R. i924Nag.68. 

— — S.353 — Assault on Amin. 

Where the time fixed by the Munsif for the return 
of the warrant had not expired but only the time 
given by the Nazir for the earlier return of the warrant 
as a matter of office routine had expired. 

Held, the warrant had not become time-barred 
and the accused assaulting the Amin while executing 
It was guilty under S. 353- 40 C. 849, Foil. 75 Ind. 
Cas. 768=32 ML.T. 248 = 1923 M.W,N. 444 = 
25 Cr.L.J. 64=A.I.R. 1923 Mad. 687=45 M.L.J. 
74- 

S. 353 — Assaulting public servant — Discharge 

of duty. 

Where the accused assaulted Tahsil peons ordered 
to procure cjmcls and to persuade the owners to take 
them to tile Tahsil. 

Held, that offence under S. 353 was not committed 
in absence of evidence to show for what purpose 
the camels were sent for. As otherwise there is no 
evidence to show that the peons were acting in the 
discharge of their duties. Conviction was altered 
to one under S. 323. 59 Ind. Cas. 321=22 Cr.L.J. 

65 = L R. IA. (Cr.) 162. 

“““B. 353 — Assaulting public servant— Sear- 
ching house of person suspected of theft — Assault. 

A Police Inspector searching the house of a person, 
suspected ot h iving committed a theft Nvas assaulted 
by his brofficr. 
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Held, that the accused’s brother being a suspect 
at the time of the attempted search, the search was 
not illegal and was justified under Ss. 95 
the Criminal Procedure Code. The accused was 
therefore guilty of an offence under S. 353> Indian 
Penal Code. 17 A.L.J. 115=20 Cr.L.J. 174=49 
Ind. Cas. 494. 

— — S, 353— Assaulting public servant— Police 
constable — Discharge of duty. 

A police constable arresting a person without written 
order is not aaing in the discharge of his duty and 
an assault on him is not an offence under S. 353- 20 
Cr.L.J. 48=48 Ind. Cas. 688 (Nag.). 

Ss. 353 and 147 — Assaulting public servant — 

Officer executing orders under Repealed Act. 

The mere fact of a public servant executing an 
order of the Court under a Repealed Act, will not 
exonerate a person from liability under S. 353 j Indian 
Penal Code, if the Court has jurisdiction to pass such 
an order. It is no excuse for a person assaulting 
the public servant that he is not attired in his depart- 
mental livery, if the person knows at the time that 
he is discharging his duties as a public servant. 13 

N.L.R. 87 = 18 Cr.L.J. 689=40 Cas. 689. 

Ss. 353 and 358— Assaulting public servant- 

illegal distraint — Assault while distraining — 
Offence. 

An assault of a person illegally distraining under 
S. 82 (2) of the Madras Local Boards Act is not an 
offence under S. 353 but could come under S. 358. 
14 M. 467, Foil. 16 M.L.T. 429 = 15 Cr.L.J. 637 = 
25 Ind. Cas. 837. 

S. 353 — Assaulting public servant on duty — 

Search of accused’s house. 

An assault by the accused on a public officer con- 
ducting a search of the accused’s house for specific 
stolen property and not a general search is an offence 
under S. 353, Indian Penal Code. 41 Cal. 261 = 
14 Cr.L.J. 405 = 17 C.W.N. 1209=20 Ind. Cas. 229. 

— — S. 353 — Assault on public servant executing 
orders of his superiors. 

An assault made on a public servant acting under 
the orders of his superiors is punishable imder S. 353 
whether those orders were right or wrong. 183 
P.L.R. 1913 = 19 P.W.R. 1913 (Cr.) = i4 Cr.L.J. 141 = 
18 Ind. Cas. 893. 

S. 353 — Assaulting public servant — Malguzar, 

duty of. 

The assaulting of a malguzar who was holding an 
inquiry in the matter of damage done to Goven- 
ment forest, is not an offence under S. 353 as such 
inquiry is not one of his legitimate duties. 12 Cr.L.J. 
112=9 Ind. Cas. 669 (All.). 

Ss. 353 and 225-B — Assaulting public officer 

in execution of his duties — Warrant of arrest, 
or contents of it to be made known before arrest 
is legal. 

To make an arrest under a warrant issued in execution 
of a civil court’s decree valid, it may not be necessary 
to show the warrant to the person to be arrested, but 
it is the duty of the bailiff to acquaint the person 
with the contents of the warrant when he insists him 
and that he was authorized to arrest him, and if the 
accused then wants to see the warrant, it would be 
the duty of the bailiff to show it to him. When a 
warrant is not shown to the person arrested, nor arc 
the contents of the warrant notified to him before 
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or at the time of the arrest, there is no lawful arrest. 
(1901) 5 C.W.N. 843. 

2. Essentials for Conviction. 

Ss. 353 , 352 and 99 — Officer making search 

not acting lawfully— Conviction, if maintain- 
able. 

[Essentials for conviction under S. 353 explained.] 

The test in such cases is whether the officer at the 
time of the assault was lawfully discharging a duty 
imposed on him by law as such. If the officer making 
search is not acting lawfully, conviction cannot stand. 
If the acts of the public servant are not strictly justi- 
fiable ; if he is not discharging a duty imposed on him 
by law, if he is not doing what it is his duty u® 
a public servant, the offence does not fall under S. 353- 
It falls under S. 352. Section 99 does not cure the 
defect caused by the irregularity. The effect of S. 99 
is merely to remove certain rights of private defence. 

Before proceeding to convict an accused under 
S. 353» ^ Magistrate should deal with the question of 
guilty knowledge on the part of the accused and the 
question as to whether they knew that the person 
assaulted was a public servant. A.I R- 1933 Sind 
174 = 34 Cr. L.J. 1147=27 S.L.R. 209 = 146 Ind. Cas. 

43. 

S. 353— Essentials for Conviction— Facts 

required to be proved. 

For a conviction under S. 353 the prosecution must 
prove that the person assaulted is a public servant and 
that the assault was made on him while he was discharg- 
ing his duties as sucli. 15 A.L.J. 565 = tS Cr. L.J. 
803=41 Ind. Cas. 323. 

3. Interpretation and Scope. 

S. 353 — Interpretation — “Public servant”. 

Officer exercising his duties illegally — Assault against 
him — Is not an offence under S. 353 he cannot be 
deemed to be “ public servant.” 4 A.I.Cr. D. 472. 

S. 353— Interpretation — “Discharge of his 

duty, etc. ” — Meaning of — Act done in good 
faith and colour of office. 

The expression “ discharge of his duty as such 
public servant ” in S. 353, Indian Penal Code, meaiis 
discharge of a duty imposed by law on such public 
servant in the particular case, and does not cover 
tin act done by him in good faiih and under colour 
of his office. I.L.R (1946) Nag. 714 =47 Cr. L.J. 
636 = 224 Ind. Cas. 454 = 1946 N.L.J. 302 = A.I.R. 1947 
Nag. 60. 

S. 353— Interpretation— “ In execution of 

his duty ”. 

A bill-collector of a Union Board is a public 
servant but he cannot be said to be engaged in lawful 
discharge of his duty when he attempts to enforce 
a warrant for an amount in excess of what could be 
recovered by distiess. 1936 M.W.N. 638. 

S. 353 — “Public servant” — Interpretation. 

Warrant which does not authorise any particular 
person by name or even by oflice and whicli is signed 
by the head accountant is illegal, and the person exe- 
cuting it cannot be said to be acting as a public servant. 
1933 M.W.N. 725. 

S. 353 — Interpretation — “In consequence 

of.” 

The expression “in consequence of ” as used in 
S. 353 includes the motive which actuated the assault 
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as well as the amsc of such asstult. 99 Ind Cas 
935 « 2 S Cr. LJ. I99 = A.I.R. 1927 .Uh. 162. 

S. 353 — Interpretation— “Public servant” 

—Absence of name of person to be arrested 
vitiates warrant and the arresting person is not a 
public servant. 

1 he name of the witness to be arrested is the most 
essential part ol the warrant and where that was lacking. 

Held, the pvon acted without jurisdiction and con- 
sequently was not a public servant within the meaning 
of Section 353. 

Held, further the warrant clearly was bad. 83 Ind. 
Cas 481=51 Cal. 902=39 CL.J. 462=26 Cr. L.J. 
2 = A.i.R. 1924 Cal. 9SO. 

S. 353 — Interpretation— * Duty as such public 

servant * — Meaning, 

1 he words ‘duty as such public servant * in S. 353 
mean duty imposed by law on sudi public servant 
and do not inelfde acts done in good faith under 
colour of his oftico. 3 « P.^X^R. 1913 (Cr.)=325 P.L.R. 
1913 = 14 Cr. L.J. 512=20 Ind. Cas. 992. 

S. 353 — Interpretation — Criminal force to 
deter a public servant in discharge of his duty — 
“ In the execution of his duty ”, 

A person who prevents a vaccinator fiom vaccinat- 
ing a child, in a place where vaccination has not been 
made compulsory, cannot be said to be committing an 
offence under S. 353. A \.iccinator who vaccinates 
in a plai.x' where vaccinatii-n is not compulsory is not 
discliarging any duty undci the law when aucmpiing 
to vaccinate a child [herein. (1908) 19 M.L J 238 = 
4 Ind. Cas. 1 166. 

4. Obstruction. 

S. 353 — Obstruction — Public Gambling Act 

III of 1867 , S. 13 — Right to apprehend gamblers 
without warrant— Obstruction by use of criminal 
force — Offence. 

W’licie a Police constable \X' was informed by certain 
constables that gaml^ling was going on in a public 
place and he was asked lo r«cc*>mpany them .and asbitt 
in arresting the ganddeis, and when the party was some 
paces from the place wheie the sambling Was going 
on, ilie uccu'cd rusli^d forward and grappled with XV’ 
shouting ail tile lime i>* his companions to run awa) ; 

Held, that wiien W' was informed of ilie gambling, 
he had every reason to believe tlua the information 
was conect and being a Police officer, he was under 
the law emirled to appiclKiul the gamblers without 
w.irnuu and w.v. prevt nted by tlie accused from pro- 
ceeding in rli.u direction by Ubc of criminal force and 
l!ie accused having tin., deterred \X’ from disclcuging 
his duty which was ro arrest tile gamblers, an ofl'ence 
uiul'T S. 353, Indian Penal C‘’de, was committed. 
A.I K. 1935 All. <,it. 1935 A.W'R. 469-^36 Cr. 

I- J .5515- ^154 lud. Oi-v. '•40. 

S. 353 — Obstruction. 

Wheie a w.iri.itu th a lur. been issued is illegal, 
the OlFicer executing the w.irrani is not acting in 
the discharge of his duty ami if the judgment-debtor 
obstructs, he c-uniot be convicted umier S. 353 

A.I R. 1932 All. 227 1193-' A.L J. 179^ 33 Cr. L J 
887 = 140 Ind. C\t<. 118. 

S. 353 — Obstruction — Search v/ithout warrant 

— Obstruction to police officers entering house 
without search warrant — .No harm beyond push — 
No offence is committed. 

Where a Sub-Inspector and a constable acting 
under him enter the house of the accused without 
being ia possession of a sv .rUi wuirant it is more 
than doubtful whether it could be -.aid that they were 


m 

engaged in the execution of their duty as public ser- 
vants. They are technicaUy guilty of a house-trespass 
^a^e acet^ed has a right to resent the invasion of 
his house, when no harm beyond a push appears to 
have been sustained by the constable, no offence can 
be said to be committed under S. 353. 13 ALT 

691, Rcl. on 120 Ind. Cas. 113=30 Cr. L.J. 1145 -* 

1929 Cr. C. 495=13 A.I.Cr. R. I42=A.I.R. 1929 
All. 903. 'J 

T“— S. 353— Obstruction— Criminal Procedure 
Code, S. 54 (x) Airrest by Police constable without 
warrant — Credible information by Police— Com- 
mission of cognizable offence — Obstruction to 
arrest if an offence. 

Wlierc a police constable arrests a person without 
a warrarit on information received by him about the 
commission of a cognizable offence in respect of which 
a warrant has been also issued against him, a third 
person obstructing the constable in effecting the aricst 
commits an offence under S. 353 of the Indian Penal 
Code 36 All. 6 = 11 A.L J. 957 = 15 Cr. L.J. 179 = 
22 Ind. Cas. 755. 

S. 353 — Obstruction — Obstructing a .public 

servant in the discharge of his duty— Criminal 
Procedure Code, S. 165 (3). 

At the search of accused’s house by the head constable 
under orders of the Sub-Inspector, the accused assaulted 
the constable and did not allow him to enter the house. 

Held, tliat the accused was guilty under S. 353, 
Indian Penal Code, as the liead constable, in conducting 
the search, was obeying the orders of his superior 
officer, and that S. 165 (3) of the Criminal Procedure 
Code did not apply. 9 M L.T.i68 = ii Cr.L J. 727=8 
Ind. Cas. 881. 

S. 353 — Obstruction — Obstructing a vaccin- 
ator — Vaccination not compulsory. 

Preventing a vaccinator from vaccinating a child 
against the wishes of its parents in a place where 
vaccination has not yet been made compulsory is no 
offence since the vaccinator under the circumstantJes 
cannot be said to be discharging any duty under the 
law. 19 M.LJ. 238 = 11 Cr.L.J. 200=4 Ind. Gas. 

1 166. 

Ss. 353 and r49 — Obstruction — Execution 

after date fixed in warrant — Obstruction to 
commission with a warrant lor execution. 

A judgment-debtor who obstructed a commission 
cxeCTning the decree after the date fixed therein is 
not guilty of an offence under S. 353 or 149. (1904) 
31 Cal 424. ' 

5. Punishment and sentence. 

S. 353 — Punishment and sentence — ^Assaul- 
ting Police constable in uniform. 

lo assault a amstablc in uniform, puiporting to act 
in the execution of liis duty with due moderation, 
and to declare ilut he did not care for the authority 
of the Police constable, is not a matter whidt sho;uId 

be treated lightly. . _ 

« 

(The cx»nviction under 8s. 225 and 353 was altered to 
one under 8. 323 of the Indian Penal Code as the 
blows to tile constable must have caused bodily iwin.J 
AIR. 1939 Nag. 95=1. LR. (1939) Nag. 

1939 N.L.J. 101=40 Cr.L.J. 905 = 184 Ind. Ois. 231. 

S. 353 — Punishment and sentence — Obstruc- 
tion to attachment in execution — Use of criminal 
force. 

Obstruaion to attachment in execution must be 
severely dealt with, especially when there lus been 
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any use of criminal force in fuithtiancc o! ihc obsuuc* 
tion. A.IR. 1933 Nag. 39^ = 35 L.J. -14?^ 

147 Ind. Cas. 702 (x). 

S* 353 — Punishment and sentence — Resistance 

to the process-server in the most open way — 
Deterrent pimishment should not be given. 

Very many people are disposed to resist pioccss- 
servers when their propeiiy is •. ttached, and it is 
necessary to pass deterrent sentences even where su*.h 
persons 'are not sure tliat the aitaclxmcnr is legel. But 
where the accused acted in the most open way and 
made an endorsement that he had resisted the pio- 
cess-server. 

Held) a very heavy punislime-nt was not rcquiivd 
in order to deter persons from taking sucli action 
the resistance ofl'ered was meuly a technical assault. 
It would be different if the action was ti'eh tl*ai the 
chance of detection and punishment ^^'as very small. 
Ill Ind. Cas. 576 = 29 Cr. L J. S96- AIR. 192b: 
Nag. 135. 

S. 353 — Punishment and sentence. 

Assaults on public servants cannot be lightly treated. 
99 Ind. Cas. 935 = 28 Ci. L.]. 199 = A.I R 1927 Lab. 
162. 

6 . Resistance. 

S. 353— Applicability— Resistance— Warrant 

of attachment before judgment of property on 
person of defendant — Power of bailiff to use 
violence— Resistance by defendant— Of fence— 
Civil Procedure Code, O. 21, R. 43 * 

O. 21, R. 43, Civil Procedure Code, docs not justify 
the seizure by violence of property, such as money, 
from the person of the judgment-debtor in pursttance 
of an order for attachment before judgment. If he 
lays violent hands on the person of a defendant or 
judgment-debtor and attempts to seize curienc)’ notes 
in his pos'.cssion, he cannot be rcg. rdcd as doing an 
act in the discharge of his duty within the me‘uning 
e)t S. 3<:3, Indian Penal Code. If the judgment- 
debtor resists such unlawful trespass on his person and 
has to U'e criminal force, he cannot be held guilty of 
an offence under S. 353' Indian Penal Code. 
l.LK. (1946) Kar. 57 = A.I K. 1946 Sind i^.r>=^228 
Ind. Cas. 4^48 Cr. L. j. 35- 

S. 353 — Resistance. 

“The discharge of i is duty as such public- 
servant ” — Local official using force to secure 
compliance with Pood Cir.iins rxp'*ri KeMticiion 
Order — Resi'^tanCe — Offence. See PPNAJ> CODP. 
Ss 186 AND 351. 224 Ind Cas, 454^^1.!, R. (1946. 
Nag. 714=1946 N.L.J. 302t^A.I R 1947 Nag. 60. 

S. 353 — Resistance, 

When the order calling out the members of ihe Civic 
Guard on duty was not notified in the Calcutta Police 
Cazciic as required by R. 7 framed under S. 8 of Civic 
Guards Ordinance III of I94'^> members cannot be 
baid to have been called out on duty within S 4 of the 
Ordinance and hence resistance to arrest attempted to 
be made by them canned constitute an ofUnce und'-i 
S 353, Indian Penal Code. A IR. 1944 C-'l -79=45 
Cr. L.J. 384=48 C.W.N. 138 -11. R O944J 1 <-‘d. 
456 = 211 Ind. Cas. 392. 

Ss. 353 and 99 — Resistance— Amin executing 

expired warrant after time fixed — Resistance — 
Right of private defence— Amin, if acts in “ good 
faith.’* 

When the date ftxcd in a warrant of attachment has 
expired) the warrant is no longer in force and capable 


— 5. Punishment and senicncc. 

of execution and if any pci son offers resistance to its 
execution purpoiling to be made under the time 
expired wairant, he is not guiltv of any offence. A. I K. 
1942 Or.dh 57 = 1942 O.W.N. 1175^-^43 Cr.L.J. 60 
!94r A.WR. 334 = 17 Luck. 311 ^196 Ind. Cas, 731. 

Ss. 353, 147 and 99 — Resistance. 

Magistrate directing procedings under S. I47- 
Criminal Procedure Code and ordering “ lowl Police to 
see that iiaitts quo is maintained-” — Police going on scene 
and entering building of petitioner and attempting to 
deuiolisli wail which was idlcged to have blocked drain — 
Petitioners resisting aiiempi — C^ffenees under Ss. 14?' 
and 335. Indian Penal Code held not committed — 
Section" 99. Indian Pen.-*! Code did not apply. A. I K. 
1941 Pal. 560 = 7 B K. 945. 42 Cr. J.J. 753 = 23 
P.L.'r 232 195 li.el. Cas. 593. 

s. 353— Resistance— Order allowing attach- 
ment of movable property of judgment-debtor 
wherever found— R^isistancc— Whether offence. 

An order allowing attachment of the- moviible pro- 
perty of ihe judgment-debtor wherever lot ml is illegal 
and re; isti-ncc to such an attacltment is not i-n c*flence 
under b. 353, Indian Penal Code. A.T R 1941 R^ing. 
347^ 1941 Rang. L.R. 592 = 43 Cr. L J. 292 = 197 
Ind. C-s. 886. 

S. 353 — Resistance. 

Sub-Inspt'cior directing ci nstabic, 011 complaint to 
him of cognisable offence 10 biing offender before 
him— Airest of offender without wiiiun older— • 
Resisiance to arrcH : 

Held, tl'tat the offender who refuses to submit and 
ti.->:: \.ho picvem the constables fiom caiiying out 
the arrest arc guilty under S. 353. A. I R. 1937 Bont. 
56 = 38 Bom. L.R. 971 = 38 Cr. L.J. 257 = I LI<- 
(1937) Bom. 127 = 166 Ind. Cas. 632. 

Ss. 353 and 352 — Resistance. 

U.P. Municipalities Act, Ss. 166, 168 ;md 169— 
Defaulters in tax — Warrant of disiiesb issued by 
chairman on his own initiative — Waiiant held, was 
of doubtful legality — Superirilcnu<-ni signing bill and 
notice of demand against dcfaultus — ^upl. 1 ii 'ti dun 
not authorised — Bill ami nciice, held invalid 
and warraiu of Ji'-irc'S w. ' bad — Risistance to exe- 
cution by Superinicnd«.ui ol ‘uch waiiafit — Conviction 
of accused under S. 353- Indian Penal C ode. 
should be altered to one under S 352, Indian I’cnrd 
Code. A. I K. 1936 All. 74 37 Cr. L.J. 382 = 1936 

A.L J 427 - 160 Ind- Cas. 1089, 

S. 353 — Resistance — Execution warrant not 

complying with Civil Procedure Code, O. 21, 

R. 24 13 — Resistance to such warrant, if an 
offence. 

If, in an execution warrant sought to be executed 
tile date I'li or before wliich it is to be execi;ted and 
the dale on oi bif-ic wiueb. it is to be reiuined l‘> the 
(aiuri is 11(^1 sp». . ifKil. tlie warrant is bad. '1 In s 
[he wauant belli-' illegal, a person lesisiing its exe- 
cution by the /hh.-t conanits no ollcncc under S. 353, 
Indian Penal C' de. A I R. 1934 All. 1016=36 Ci. 

I. J. 295- 153 Ind. ( as. 157 

S. 353 — Resistance. 

Resistance to warrant of arrest — Warrant signed 
by Deputy Nazir not duly authorised — Accused 
held Were not guilty cither under S. 325-B 01 

S. 353. Indian Penal Code, as the warrants weie 
illegal. a.I.K. 1934 Mad. 206--39 L.W’ 388 = 35 
Cr. L.J. 782^66. MX. J.40S = (1934) M.W.N. 399 = 148 
Ind. Cas. 818 (2j. 
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S. 353 — Resistance. 

In execution of a distraint warrant, attachment 
ot doors of a house is illegal and a person is justified 
in resistmg the attachment. 1933 M.W.N. 725. 

S. 353 — Resistance to execution. 

When a Court peon who was executing a warrant 
of arrest was resisted by the accused : 

Held, that the accused committed an offence under 
S. 353> Indian Penal Code. A.I.R. 1931 Cal. 443*5 

35 ^C.W.N. 228 = 32 Cr. L.J. 886=58 C. 940=132 
Ind. Cas. 244. 

"" — S. 3 S 3 ~Resistance to illegal warrant — No 
— Warrant to attach supratdar*s property 
is illegal. 

Where the supratdiir of the attached property of a 
judgment-debtor, failed to deliver it when called upon 
to do so, and the executing court, therefore, issued a 
warranty o& attachment of his moveable property and 
with this warrant the bailiff along with some seven 
men went to his residence and there attached his 
cattle, and the accused rescued the same, and caused 
slight injuries while so rescuing. 

Held, that a supraidar is not a receiver appointed by 
court and therefore, the provisions of the Code of Civil 
Procedure relating to a Receiver appointed by court do 
not apply to a supraidar. Therefore, the warrant was 
illegal and the sitpratdar and his partisans were com- 
petent to resist the removal of his cattle from his 
house, and were not guilty of any offence if in the ex- 
ercise of that right they inflicted slight injuries to the 
a>mpanions of the bailiff, n C.W.N. 836, Foil. 

75 Ind. Cas. 731=25 Cr. L.J. 43=A.I.R. 1924 Lah. 
667. 

S. 353 — Resistance to illegal act — Resistance 

to public officer acting in good faith though 
the act be illegal or irregular is offence. 

Where two bailiffs went together to the house of 
the pvtiiioncr who knew tliat they were bailiffs and 
lud come to attach his property in execution of the 
warrant and where the Civil Nazir stated tlut his 
instructions to the bailiffs were tlut they both should 
work together in executing the warrant and the accused 
w’hose property was to be attached under the warrant, 
assaulted one of the bailifls whose name in the warrant 
w’as not endorsed and prevented him from attaching 
his pioperiy. 

Held, tliai the bailiff w'as acting in good faith as a 
public servant and the accused was, therefore, guilty 
of an offence under S. 353. 21 M, 296, h'oU. 76 Ind. 
Cas. 186 = 25 Cr L.J. I22 = A.I.R. 1924 Lah. 632. 

S. 353 — Resistance to Revenue Inspector in 

execution of distraint for arrears of revenue is 
an offence though warrant of distraint is address 
only to village licadman, his subordinate. 

Where the w.irrant of distraint was addressed to 
the village headman and not to the Revenue Inspec- 
tor who was supervising the work of the village head- 
man, as it was his duty to do, and who had been spe- 
cially enjoined by his superior the Tahsildar to at- 
tend to the work of distraint. 

Held, tlut resistance to the Revenue Inspector 
omsiituicd an offence under S. 353. 76 Ind. Cas. 

962 = 192.^ M W.N. 50=25 Cr.L.J. 290^.-A I.R. 
1924 Mad. 539 = 46 M.L.J. 45- 

S. 353 — Resistance — Illegal act — Distress 

warrant by Collector to Police Officer isl llegal. 

'I'hc Collector has no authority to issue distress 
warrant for the realisation of arrears of income-tax 


under S. 46(3) to an officer of the Police and the police 
officer executing such a warrant cannot be said to be 
acting in execution of his duty as a police officer. 
On this ground therefore the charge under Section 
353 must fail if there was resistance to the police 
officer. 72 Ind. Cas. 954 =4 P.L.T. 171=1923 
P.H.C.C. iii = i Pat. L.R. (Cr.) 68=24 Cr. L.J. 
49o=A.I.R. 1923 Pat. 338. 

;Ss, 353, 149 and 147 — Resistance to Amin — 

Notice not shown. 

An amin directed to survey certain land under 
S. 45 of the Bengal Survey Act with a notice fixing 
time for completion, which time was extended subse- 
quently by the Collector, is not bound to show notice 
to anybody so that any resistance offered on the ground 
that the date fixed in the notice had expired is un- 
justifiable. S. 45 of the Bengal Survey Aa does not 
require any publication of the proclamation which is 
required under Ss. 4 and 5 of Act prior to demar- 
cation of land. 2 pat. L.J. 18 = 18 Cr. L.J. 360= 
3 Pat. L.W. 429=38 Ind. Cas. 744. 

— — S. 353 — Resistance to search and assault 
— Criming Procedure Code, Ss. 165 (3) and 
166, not complied with — No offence. 

A Police Sub-Inspector sent an intimation to another 
officer tliat he intended to search a house within the 
jurisdiaion of the latter and secured the presence of 
the constable to help him in the search, the constable 
had no authority either verbal or written from his 
Sub-Inspeaor. 

Held, that Ss. 165 (3) and 166, Criminal Procedure 
Code, not having been complied with, no offence was 
committed by resistance to the search. 13 A.L.J. 
691 =16 Cr.L.J. 589=30 Ind. Cas. 141. 

7 . Use of Criminal force. 

S. 353 — Using criminal force to constables 

interfering in cases of breaches of peace — Persons 
illegally taken into custody pelting stones at 
the constables in revenge after they had escaped 
from such custody — Offence. 

While under our law, a person is entitled to inflict 
the necessary minimum injuries, even on constables 
and other public officers illegally arresting him, in 
order to release himself from such unlaw'ful custody, 
he is not given any right to beat them or pelt stones 
at them or use criminal force towards them in revenge 
after escaping from their custody. 

“ Constables ** are under S. 21 of the Madras District 
Police Act, always on duty when interfering in breaches 
of the public peace within theirs tat ion limits and jurisdic- 
tion whether in tnufti or in uniform, ihoiigli they may 
not be entitled 10 arrest the persons committing an 
affray as it is a non-cognizablc offence. If as a result 
of their warnings to persons committing an affray 
to desist from comntiiiing the affray, they arc subjected 
to criminal force by pelting stones after the persons 
have escaped from their custody and there is no need 
to inflict any criminal force on them for the purpose 
of such escape, an offence under S. 353, Penal Code, 
will be ntade out ag-ainst such persons. I. L.R. (I950) 
Mad. 1035 = 63 L.W. 18-1950 M.W.N. 34=A.I.R. 
1950 Mad. 365=51 Cr.L.J. 604=4 A.I.Cr.D. 306= 
(1950) I M.L.J. 27. 

Ss. 353 and 352 — Use of Criminal force— 

Offence under — Head constable having no written 
warrant trying to arrest a person — Use of criminal 
force against. 

Where a head constable attempts to arrest a penon 
on suspicion without the necessary warrant in writing 
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required by S. 56 (i) of the Criminal Procedure Code, 
the use of criminal force by the person suspected 
against the head constable will not amount to an 
offence under S. 353 of the Penal Code. If the action 
of the public servant was not valid in law, using 
criminal force, against him would not amount to 
an offence under S. 353. Where the head constable 
did not purport to arrest on his own account it cannot 
be contended that an offence under S. 353 was com- 
mitted as the officer could arrest a person suspected 
of a cognisable offence without a warrant. In the 
circumstances even if a relation of the person sought 
to be arrested tries to prevent the arrest by using 
force or threatening to use force, such an act cannot 
come within the ambit of S. 352 of the Penal Code. 
61. L.W. 363 = 1948 M.W.N. 356=A.I.R. 1948 Mad. 
472=49 Cr.L.J. 705 =(1948) I M.L.J. 377. 

8. What amounts to assault. 

— — S. 353 — Accused >urrounded by police for 
being arrested as offender — Accused running 
away taking gun in hand and escaping without 
aiming gun — Offence. 

Where a police party go to the house of the accused 
to arrest him as an offender in a cognizable crime, 
but he picks up a gun in his hand and escapes by run- 
ning away without actually attempting to shoot at the 
police or aiming his gun at them, he caimot be said 
to have assaulted the police so as to render him liable 
to conviction under S. 353, Indian Penal Code. A.I.R. , 
1950 Kut. 23. 

Ss. 353, 351 and 349— What amounts to assault 

— ‘ Assault,* ingredients of — Apprehension arising 
not from person making gesture or preparation 
but from somebody else — Whether assault causing 
change in position of human being — If * force ’ 
used*— Accused’s men moving near complainant 
at a gesture from accused — Accused, if guilty 
imder S. 353. 

According to the definition of ‘ assault * under S. 351, 
Indian Penal Code, the apprehension of the use of 
criminal force must be fr(*m the person making the 
gesture or preparation, and if that apprehension arises 
not from that person but from somebody else, it does 
not amount to assault on the part of that person. As, 
according to S. 349, force cannot be said to be used 
by one person to another by causing change in the 
position of another human being, where the accused’s 
men moved towards the complainant at a gesture 
from the accused, it cannot be said that the accused 
was guilty under S. 353 - A.I.R. 1939 Oudh 81 = 
1939 O.W.N. 63 = 1939 A.W.R. 39=40 Cr.L.J. 221 = 
14 Luck. 409 = 179 Ind. Cas. 498. 

Ss. 353 and 143— U.P. Municipalities Act (II 

of 1916), Ss. 295, 314, 244 (i) — ^What amounts 

to assault — Medical Officer and Sanitary 
Inspector ordering accused to remove ice kept 
for sale as unfit for use — Accused adopting 
threatening attitude towards them — Assault, if 
committed. 

Where what the accused did was more than mere 
obstruction or molestation in that they adopted a 
threatening attitude towards the Medical Officer and 
Sanitary Inspector on their ordering the removal 
of the ice kept by the accused as being unfit for use 
and in consequence, the Medical Officer and Sanitary 
Inspector had to leave the place : 

Held, that the accused committed an assault as de- 
fined in the Indian Penal Code and S. 314, U.P. Munici- 
palities Act, had no application to the case and hence 
there was no illegality in the prosecution of the acepsed 

. under S. 353* Indian Penal Code. 

% 


Held, also, that it was proved that power under 
S. 244(1), Municipalities Act, had been delegated by 
the Executive Officer with the sanction of the diairman 
to the Medical Officer of Health and hence it could not 
be said that the Medical Officer was exceeding his legal 
powers when he wanted to remove the ice from the 
accused’s shop. A.I.R. 1936 Oudh 20=1935 O.WN 
1124=36 Cr.L.J. 1386=158 Ind. Cas. 481. 

S. 353 — What amounts to assault — Use of 

abusive language — Threatening with lathi in 
heat of temper — Sentence. 

Whether a particular act amounts or does not amount 
to an assault depends upon tne circumstances of each 
particular case. A particular act may not amount 
to an assault in one case, but the same act taken along 
with the other surrounding circumstances may amount 
to an assault in another case. Where, therefore, 
the recused interposed between the attaching officer 
and the cattle which he was proceeding to attach and 
being removed under the orders of the officer, he 
indulged in the use of abusive language and thereafter 
went away threatening that he would return and teach 
them a lesson and soon afterwards he came back with 
a lathi with companions and came sufficiently close 
to the officers to raise in their minds a reasonable 
apprehension that aaual force was likely to be used : 

Held, that the aa of the accused came within the 
definition of assault. 


Held, also that as the accused’s subsequent appear- 
ance on the scene was in the heat of the moment and 
soon realising the situation he ran away from the 
spot and no violence or force was used by him a 
sentence of fine would meet the ends of justice AIR 
1935 Pat. 214 = 1 B.R. 446 = 16 P.L.T. 295=26’ Ci* 
L.J. 714 = 155 Ind. Cas. 421 (2). 


9. Miscellaneous. 

•Ss. 353 and 185 — Miscellaneous. 


Sections 353 and 185 do not pre-suppose the existence 
of a legal warrant. A.I.R. 1938 Mad 6^0 = 10-58 
M^W^N. 418=47 L.W, 673=39 C..L.J. 

Ind. Cas. 448. ^ " 


Ss. 354 and 366 — Applicability. 

The mere act of assault and outraging titc modesty 
of a woman are covered by S. 354 and not bv S ^66 
A^I.R. 1934 Pesh. 69 = 35 Cr.L.J. 1273 = 151 Ind! Cas! 


Whether can be committed on girl of five and 
a half years of age. 

While a girl of five and a half years of age was olav 
mg about, the accused put his finger into her private 
parts and caused a mark on them. A little while after 
the gill complained of a burning pain in her private 
parts and her mother saw a red mark there The irirl 
mid her mother that it was caused by the accused 
The ac^sed was charged and convicted for having 
outiagcd the modesty of the girl : 

Held, Vet JackiJ . — Under S. 354 it must be chrvurr, 
that the assault was made intending to outrage^ 
knowing .t to be likely to outrage the modesty of tlw 
girh The conduct of the girl showed that in fact het 
modesty was not outraged, and in view of the naturJ 
of the offence the sentence should be maintained but 
under S. 323, Indian Penal Code. ° ^ 

Per M. C. GhosCy J . — On the facts found, S ^<.4 

the part of^a 

man as has been committed by the accused would 
to destroy the formation of a sense of 
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girl. A.I.R. 1933 Csl. 142=34 Cr. L.J. 303 = 142 
Ind. Cas. 297, 

Ss. 354, 376 and 511— Applicability-Assault 

upon a girl. 

The accused took off a gill’s clothes, threw her on 
the ground and then sat down beside her. He said 
nothing to her nor did he do an^hing more. 

Held, tliat the accused committed an offence under 
S. 354. Penal Code, and was not guilty of an attempt 
to commit rape. 116 P.L. R 1912 = 16 P.WR. 7912 
(Cr.) = i3 Cr. L.J. 469 = 15 Ind Ois. 309. 

S. 354 — Applicability — Catching hold of a 

girl of six years. 

The accused took a girl of six years to his room and 
lay on her. 

Held, that the accused should be convicted of the 
offence under S 354. 14 Bom. L.R. 961 = 13 Cr. 

L J 858 = 17 Ind. Cis. 794 

— S. 354 — Applicability — Outraging woman's 
modesty. 

The fact that^a person is in love with a woman docs 
not authorise him to pull that woman by her hand 
and h?ir in the presence of others and sudi an act 
amounts to an outrage of a woman’s modesty punish- 
able under S 354. 4 Bur. L T. 268 = 1? Cr. L J. 
53 = 13 Ind. Cas. 389, 

S. 354 — Attempt of rape and indecent assault 

— Distinction — Attempt to commit rape must 
be distinguished from preparation to commit 
rape and from indecent assault. 

An act which amounts to attempt to commit rape 
does nci lose that character mcjcly bcc.iusc the offender 
does n.n di^phy a determination to effect his object 
at ill c >.ts, But twv^ conditions arc requisite for an 
.ttempi to commit the offence. First, there must 
be an attempt to commit the olTcncc and second, 
some act must be done towards the coinmi''sion of the 
Oii’enc. . 'Phe word “ attempt ’ is not itself defined in 
the Pc'i.il Code md must therefoic be taken in its 
'.rdinarv meaning And even if an cct has been done 
towards ilie commission of the offence that alone does 
n-)t bring the ease within the section. From the 
nioment when the intention is formed to commit an 
offence every act done which facilitates the commis- 
sion of the offence, and which is done with that object 
in view, is in one sense an act done towards the com- 
mission of the offence, but the doing of every such act 
does not constitute and attempt to commit the offence, 
ft must in every case be a question depending upon 
r I'j circumst inces wlvetlu-r a pirticular act done (with 
the requisite intention 1 mwuds the commission of 
•111 oif.nce i> sufficiently proxirnitc to its commis- 
sion to constitute ,111 attempt 01 is so remote as merely 
to Cvmstiiute prep.iraiion for its commission. 

When a ladv who was uavelling alone in a tiain 
voke up from her sleep, she found the accused sitting 
<jn her l>erih She jumped tip and rushe<l screaming 
to the (.iour. but the accused cavight hold of her. put 
Ills Itand over her mouth and tlirc.iiened her with a 
levolvei and in ide her '•ii d<>\sii. She then man.iged 
to get to tile window and open 11 but he caught her 
l-.y the Inir and pushed her on the seat — in a sitting 
position. I le threatened to strangle hei ifshe screamed. 
riiLii li- b,gm to unbutton his trousers and had 
unfasietted the top butuai when she made an attempt 
to reach thr communic.it ion - rd The accused then 
caught h.r bv the wrist and in the struggle her wri'-tlct 
A’.tidi was broken. Then immediately the accused 
'-leased her and asked her name She gave it and lie 
apMogised for molesting her, saying he had mistaken 


her tor some other Udy. It was established on the 
evidence that accused entered the carriage with the 
intention of having intercourse by force if necessary, 
with a woman whom he then believed to be another 
tlian the one actually assaulted. 

Held, that the acts were acts of preparation, done 
towards the commission of rape, but that singly or 
collectively they did not amoimt to an attempt to com- 
mit rape. They did, however, amount to an assault 
with the intent to outrage the modesty of a woman or 
which accused knew to be likely to have that result, 
and thus constituted an offence punishable under 
S. 354 of the Penal Code. 96 Ind. Cas. 260=4 
L.J. 83=27 Cr.L J. 9 i 6=A I R. 1925 R,ang 247. 

Ss. 354, 376 and 511 — Attempt of rape — 

Outraging modesty — Distinction. 

Conviction of rape cannot be maintained where 
in the first report to the police, the girl merely stated 
that the accused seized her 6^ the arm and asked her 
to liave connection with him ; but where the accused 
is proved to have stripped her nearly naked and was 
lying upon her when her cries attracted people to the 
spot, he commits an offence under S. 376 plus 511 
and not merely under S. 354. 42 PAV.R. 1910 Cr.= 

1 1 Cr. L J 61 1 =8 Ind. Cas. 257. 

S. 354 — Essentials — Intent to outrage or 

likelihood thereof essential. 

An offence under S. 354 is only committed when a 
person assaults or uses criminal force to a w’oman in- 
tending to outrage or knowing it to be likely that he 
will thereby outrage her modesty, but where a woman 
has no modesty to mention or it is not sucli as would 
be outraged by a person having sexual intercourse 
with her, the act of a person in taking her to a room 
and having intercourse with her, cannot be said to 
outrage her modesty. 108 Ind. Cas. 81=9 A.I.Cr.R. 
5-15=29 Cr.L J 325=A.I.R 1928 Pat 326. 

—S. 354 — Offence under — Essentials — Catching 
a woman while sleeping by neck — Offence under 
S. 354 is not committed. (Cuming, J., Graham, J. 
contra). 

Cuming, J. — Every assault on a woman or every 
use of criminal force to a wom.an docs not necessarily 
fall under S. 354, Indian Pend Code, namely, an 
.assuilt or use of criminal force to a woman with intent 
to outrage her modesty. 

Graham, J. — Catching a woman by neck while she 
is sleeping is an act which clearly comes within the 
purview of S. 354. since the accused may fairly be 
presumed to have known that his act w'as likely to 
outrage the woman’s modesty. 103 Ind. Cas. 553“ 
55^ = .?i C W M 583 = 28 Cr.L .T 697«=A T R. 1927 
C* •!. SOS 

A 9 

S. 354 — Offence of indecent assault— 

Essentials. 

.\.n offence of indecent assault on a woman cannot 
be compici* unless there is an intention or knowledge 
that the wt*m«.n''; modesty will be outraged. 6 Bur. 
L r 21 —I.} c:r. L J. 149 = 19 Ind. Cas. 149 (F.B.). 

Ss. 354 and 323 — No onence — Process-server 

and decree-hold t going to house to effect delivery of 
posscisioii of the house to dccrto-holder— Woman 
occupinr rcfu.ing to v,iciic — Forcible removal — 
Struggle — Dhoti of woman getting loose : 

Held, tLii ih* peon and the decree-holder acted in 
good faith and in exercise of their legd rights and 
off.mces under Ss. 323 and 354 were not committed. 
AIR 1936 Oudh 379= T036 OWN 601=37 Cr.L J. 
892 — 164 Ind. Cas. 99 
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S. 354— Offence under— Whipping Act, if 

can be applied. 

Whipping Act has no application to an offence 
under S. 354^ Indian Penal Cqdc whcic the accused 
is 18 years old. • A.I.R. ^942 Bom. 78=44 Bom. 
L.R. 48=43 Cr. L J. 475 = 199 Ind. Cas. 85. 

S. 353 — Sentence — Substantia] sentence — 

Necessity of inflicting. 

Criminal assault on an innocent woman with intent 
to outrage her modesty publicly and in open daylight 
in a high-handed manner merits a substantial sentence 
of imprisonment. A I R.'T934 Lah. 36(2)=35 P.L.R. 
83 = 14 L. 800=35 Cr.L J. 613 = 148 Ind. Cas. 96. 

S. 355 — Sentence. 

In a case arising out of a faction, a sentence of fine 
along with compensation is the proper sentence. 

(1935) M.W.N. 478(1). 

S. 355 — Provocation — Prosecution must iwove 

absence of grave and sudden provocation — 
Disturbing an orthodox Hindu Brahmin in his 
prayer is sufficient to cause grave and sudden 
provocation. 

In order to prove that the assault by the accused 
was made with intent to dishonour a woman, absence 
of grave and sudden provocation has to be proved. 

The accused, an orthodox Hindu Brahmin, took his 
bath and was siting on a stone in the midst of a stream 
offering his prayers. While he was so reciting his 
prnyer, a low caste woman passed through the stream 
at such close distance from that place that the surface 
of the water got naturally disturbed and some particles 
df water fell on his body. The accused was upset and 
after some exchange of abuses the accused caught 
hold of the woman’s hand. 

Held, that the accused acted under grave and sudden 
provocation and was not guilty under S. 355. 96 
Ind Cas. 859=9 M.L J. 157=27 Cr.L.J. 1003 = 
A.I.R. 1927 Nag. 47. 

S. 358 — Accused using criminal force on 

grave and sudden provocation — Conviction. 

Where the accu-sed uses criminal force on grave and 
sudden provocation given by the patrol who had abused 
the accused, the conviction ought to be under S. 358, 
Indian Penal Code. A.I.R. 1934 All. 872 = 36 Cr. 
L.J. 766 = 3 A.W.R. 699 = 155 Ind. Cas. 540 (i), 

Ss. 359 to 369. 


18. Offenee under. 

19. Person of unsound mind. 

20. Procedure. 

21. Sentence. 

22. Who can abduct or kidnap. 

1. Age of girl. 

S. 361 — Age of minor girl — Determination 

of— Ossification test. 

It is not safe to fix the age of a minor girl on the 
ossification result for the purpose of determining 
whether an offence under S. 361, Indian Penal Code, 
laas been committed, as different tables have been 
prepared by the authorities in different provinces 
A.I.R. 1950 C?I. 4 o 6 = ‘?4 C.W.N. 329 = 51 Cr. L.J 
i486. 

S. 366 — Medical evidence about age of girl — 

C^urt should obtain precise evidence whether 
girl could not be of 16 years or above that. 

In a case under S. 366, Penal Code, in view of the 
fundamental importance of the question of age of the 
girl concerned, it is the duty of the Judge to obtain 
the evidence of the medical witness with the utmost 
precision and to have ir brought out clearly whether 
the witness W0s prepared to stake bis opinion that the 
girl could not be of the age of sixteen or over. A.I.R. 
1946 Cal. 493=47 Cr. L.J. 325 = 233 Ind. Cas. 44. 

S. 366 — Evidence of age. 

Apart from the statement of the kidnapped girl’s 
father as regards her age, there was the evidence of 
the doctor, who examined the girl, to the effect that 
she was under 16 years of age. All the evidence on the 
question of age including the deposition of the girl 
herself — which suggested that she was more than 
sixteen— was placed fully and fairlv bv the Judge before 
the jury who had the girl herscif before them. On 
consideration of that evidence, the jury de'finitcly found 
tliai she was under 16 years of age : 

Held, that in the cricumstances, the verdict could 
not be assailedin anyway. A.I.R. 1041 Cal. 315 = 
42 Cr. L J 649 = 195 ind. Cas. T2. 

■“S. 366 — In order to prove the charge of kidnapping, 
it is incumbent on the prosecution to prove that the 
person kidnapped was under 16 years of age AIR 
1939 All 708 = 1939 A.W.R. 693 = 1939 A.LJ. 980 = 
4t Cr.L J 142=1. L.R. (1939) All. 871 = 185 Ind. Cas. 
271. 


Synopsis. 

1. Age of girl. 

2. Applicability. 

3. Completion of offence. 

4. Consent of guardian. 

5. Consent of minor. 

6. Consent of person kidnapped. 

7 . Continuing offence. 

8. Conviction. 

9. Defence. 

10. Essentials and Scope of offence. 

11. Evidence and Proof. 

12. Intention and knowledge. 

13. Jurisdiction. 

14. Interpretation. 

15. Lawful custody. 

16. Lawful guardian. 

1 7 . Minor — Meaning of. 


“ S. 366— In a prosecution for abduction, the onus 
of proving the girl’s age is on the prosecution and no 
conviction can be sustained if the evidence is inconclu- 
sive A.I.R. 1937 AU. 353=1937 A L J. 547=38 
Cr. L.J. 621 — 1937 A.W.R 203 = 168 Ind. Cas. 833. 


S. 361 — Ossification. 


Alt.iougn It miy be recognized ilui ossification is 
an important test tor determining the age, yet liavinc 
regard to the piacilcil difficulties wJiich would attend 
the :ipp!ic.ii<ui of this test, it amnot be said that ossi 
fic-irion is an indispensable test for determining the 
age of a giil, A I K. 1937 Pat 263=.38 Cr L T 67a — 
18 P.L.T. 535 =-i 5 Rat. 817 = 169 Ind. Cas. ^8 

S. 36S— IVforc the accused is convicted of the 
offence of kidnapping, it is necessary to prove that the 
person kidnipped, it a female, is under 16 years of age 


/ U 365— In a prosecjtion for kidnapping, the age 
of the girl must be proved by the prosecution. 
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A doctor’s opinion as to age is not of much value. 
A I R. 1931 Lah. 401=532 P.L.R. 98=32 Cr.L.J. 
1041 = 133 Ind. Cas. 560. 

2. Applicability. 

— — S. 364 — Applicability and scope — Murder in 
consequence of abduaion or abetment of murder. 
See PliNAL CODE, Ss. 302 AND 364- 224 Ind. Cas. 
435 = A.I.R. 1947 Cal- 35 - 

Ss. 364 and 302 — Prosecution alleging that 

accused murdered person abducted or abetted 
his murder— Accused should be charged under 
S. 302 or Ss. 302 and 109— No charge under S. 364 
can be framed. 

Where the prosecution case is that accused murdered 
the deceased or abetted his murder and that the murder 
was committed in consequence of the abduction of the 
dsceiscd by the accused, the charge can be framed only 
under S. 302 or S. 302 read with S. 109. The case 
cmnot be dealt with under S. 364 which is mainly 
a special case of enhanced punishment for particular 
type of abetment of murder. The enhanced punish- 
ment will be applicable even though the murder is 
not committed in consequence of the abduction. But 
when murder is committed S. 364 cannot apply. 
224 Ind. Cas. 435 = A.I,R. 1947 Oal. 35- 

S. 361— Exception. 

The exception to S. 361 simply is that the section 
docs not extend to the act of any person who in good 
faith believes himself or herself to be entitled to the 
lawful custody of the child. Tlicrc is no question 
whatever or any authority to remove the girl from the 
control of her lawful guardian. A.I.R. 1938 Cal. 
475=39 Cr. LJ.. 751=176 Ind. Cas. 456. 

S. 364 — Section 364 provides for the punishment 

of a sp^'cihe ofTonce and is not intended as an indirect 
method of punishing persons who arc suspected but not 
proved to have committed a murder. A.I.R. 1937 
Cal 578 = 1 LR (1937)1 Cal. 4^4=39 Cr.L J. 31=171 
Ind- Cas. 944- 

3. Completion of offence. 

S. 363 — Offence of kidnapping — ^Vhcn com- 
pleted. 

It is well-settled tlut the taking away of a minor 
fri>m the lawful custody is not the same thing as keeping 
the minor out of sudi custody ; the act of taking .away 
is completed as soon as the minor is taken out of his 
or lier guardian. 231 Ind. Cas. 457 = 4^ Cr.L.J. 

799 

S. 366-A — If the accused kidnapped or abducted 

the woman with the necessary intent, the offence is 
complete whether or not the .accused succeeded in 
effecting hi' purpose, and even if in the event the women 
in fact consented to the marriage or the illicit intercourse 
taking place. A I R 1933 R^ng. 98 ' 1 1 Rang. 213 = 
34 Cr.L I 696=143 Ind Cas. 872 (F.B.). 

S. 366-A— Where A and B induced a girl to go 

with them oiLring to take her to her destination but 
with the real object of selling her for illicit intercourse 
and afterwards C and D took her from one place to 
another with tl^e object of selling her but there was no 
evidence to show iluu C and D offered any inducement 
to l)ic cirl or to anv act with the intention that she 
may be or knowing io be likely ilui she will be forced 
to illicit intercourse : 

Held, lliat the offence, under S. 366-A was complete 
when A and H induced the girl to leave her place- and 
wliai happened afterwards did not constitute a fresh 
offenre under S. 366-A cither against and Z? or against 


any other accused who just took her from one place to 
another and passed her on from hand to hand. A.I.R. 
1932 I^. 555=33 Cr.L.J. 675=33 P.L.R. 727= 
138 Ind. Cas. 597. 

S. 363 — Removai of by A with consent of 

guardian— Subsequent removal by C without 
consent — ^Liability of C. 

A came to her mother’s house ohe day and took her 
sister B who was living with their mother, for helping 
her in carrying flour to the village mill. A^s husband 
C put B on a camel and rode away with her. C was 
charged an convicted under S. 363. It was contended 
on his behalf that the offence of kidnapping must be 
deemed to have been completed when the girl was re- 
moved by her sister from the lawful guardianship of 
her mother and that her subsequent transportation by 
the accused was not an act of kidnapping punishable 
under S. 363 ; 

Held, that though kidnapping is not a continuous 
offence, on the facts of the case the act of kidnapping 
took place when B was taken away from the custody 
of her sister A, and the accused was properly convicted 
under S. 363. A.I.R. I 93 t I-ah- 53=32 Cr.L.J. 
615 = 130 Ind. Cas. 782. 

Ss. 359 to 369 — A person who finding the girl 

below 16 years of age takes her away from gi^rdi^- 
ship to make use of her for his own purposes, is guilty 
of the offence and the offence is completed the moment 
he takes away the girl. 7 O.W.N. 499 = 126 Ind. Cas. 
510 = 1930 Cr. C. 582=A.I.R. 1930 Oudh 289. 

S. 363— The question has to when the offence 

is completed is a question of fact* 

Whether the kidnapping is complete or not, is a 
question of fact and must in each case be decided 
upon the evidence. Where the finding is t^t the 
accused took part in the actual removal of the girl 
immediately after she was taken out of the house of 
her guardian, his conviction under S. 363 rc^d with 
S. 114 is correct. 

Where A enticed a girl to come out of her house to 
the road and then to the motor car in which B was 
sitting, who took the car to the village in order that he 
might ki^ap her. 

Held, that B committed an offence under S. 363 
and that kidnapping was not already completed at the 
moment when the girl entered the car but it \vas com- 
pleted by A driving her off in the motor-car. 104 
Ind. Cas. 436=6 Eat. 471=28 Cr.L.J. 820=A.I.R. 
1928 Pat. 159. 

S. 363— Offence Is complete as soon as 

minor is actually taken from the lawful guardian- 
ship. 

The offence of kidnapping from lawful guardianship 
is complete when the minor is actually taken from tnc 
lawful guardianship It is not an offenw 
so long as he is kept oui of such guardianship. 2 C. W^N. 
81; 27 Cal. 1041 and 26 Mad. 454. PoH- 95 
392=5 Pat. 536 = 7 PL.T. 812 = 1926 P.H.C.C. 
176 = 27 Cr. L J 792=A I.R. 1926 Pat. 493. 


S. 361— When the offence is complete 

Kidnapping— Completion of the offence— Aoet- 
ment. 


The offence of kidnapping is complete as s(^n 
IS a girl under 16 years of age is actually t^n out 
■>f the custody of lawful guardian and it 
»ntinue until she returns to her guardian ; therciorc 

Lhere is no abetment of the offence by n 

:ommcnccs only after the minor Iws ona bcw 
»mplctely taken out of the keeping of the gu4rd»*il- 
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.38 All. 664 = 14 ALJ. 765 = 17 Cr. L.J. 498=36 
Ind. Ca:>. 466. 

S4 ^63- — When the offence is complete. 

Whether ‘ the taking’ of a minor girl out of the 
custody of h ;r Uwfal guardian is or is not complete 
at a given moment is a question depending on the 
circomstonc 3 proved in eich particular case. 55 
P.L.^l 1916=25 P.W.R 1916 (Cr.) = i7 Cr. L J. 
236=34 Ind. Cjs. 652. 

S. 361 — When the offence is complete — 

Abduction of a woman passed from man to 
man — Liability of all concerned. 

Where a woman is passed from man to man in the 
course of abduction all such men are equally liable. 
54 P.L R. 1916 = 17 Cr. L J. 284=47 P.W R. 1915 
(Cr )=34 Ind Cas. 1004. 

Ss. 361 and 366 — When the offence is complete 

— ^Abduction — Nature and essentials of — Conti- 
nuing offence — Intent essentials. 

A girl is being abducted not only when she is first 
taken away from a certain place but also when she is 
subsequently removed from place to place. Abduction 
is an offence only when it is committed under certain 
conditions mentioned in chapter XIV of the penal 
Code. The mere taking of a girl to the house of an 
immigration recruiter is not an offence under S 366. 
12 A.L.J. 91 =15 Cr. L.J, 154= 22 Ind. Cas. 730 

— — S. 361 — When the offence is complete — 
* Keeping 

The question as to when an act of kidiiapping is 
comoletc is a question of fact to be determined accor- 
ding to the circumstances of each case. So long 
as the minor cm at will t ike .advantage of the guardian’s 
protection and place herself within the sphere of 
its operation, the relation between minor and the 
guardian imolied by the word ‘ keeping’ is not dis- 
solved. 7 SLR 17 = 14 CrLJ. 439=20 Ind. Cas. 
599 

4. Consent of guardian. 

S. 361— Married girl of 14 years, held was 

in “ keeping ” of not her husband but of mother. 

Where a minor leaves the immediate custody of her 
lawful g.iardian for a temporary purpose, such as a 
visit to friends, she will no doubt be deemed to be still 

in his keeping for the purposes of S 361. There must 
obviously, however, be a point after whicli it could 
no longer be held that the girl, while out of the im- 
mediate custody of the g-.iardian, could still be deemed 
to be in his keeping The leal principle to be followed 
in dealing with such cases is that the Court must 
consider all the facts, and sec whether they are con- 
sistent or not with the continuance of the legal guar- 
dian’s possession of the minor. If they arc not in- 
consistent, the minor must be held to be in the legal 
gu-adian’s possession or keeping even though the 
actual phy-sical noisession should be temporarily with a 
friend or other person. 

Where the minor girl aged 14 years who Iiad been 
mirried seven years ago, hid been staying with her 
mother as she had not attained puberty, and there is 
nothing to show that the girl had over lived in her 
husband’s house for any extended period and the 
attempts of the husband to take away the girl on h*r 
attaining puberty were foiled by the mother on some 
pretexts, the girl must be deemed to have been in the 
“keeping” not of the husband, but of the mother 
Hence, if the mother was a consenting party to the 
girl’s being taken away, no offence of kidnapping can 
12— F.Y.D. — 23 


be said to have been committed. A I.R. 1943 Pat. 
212=44 Cr.LJ. 590=22 Pat. 263=207 Ind Cas. 
420. 

— — S. 361 — ^Where a girl originally goes to an ins- 
titution with the consent of her mother who is her 
guardian but the mother subsequently changes her 
mind, the detention of the girl by the institution 
does not constitute an offence of kidnapping A. I.R, 
1939 Sind 152=40 CrLJ. 698=I.LR. (i939) Kar. 
760=182 Ind. Cas. 710. 

S. 366 — Mother of minor girl along with 

accused taking her from lawful guardianship 
of her father. 

The mother of a minor girl went in the company of 
the accused from her house to the house of the accused’s 
brother with the intention of marrying her daughter to 
the brother’s son of the accused. It appeared that while 
she wanted to marry the girl to that boy, her husband 
objected to her so doing : 

Held, tl^t as the mother of the girl was not acting 
in good faith and that as she and the accused removed 
the girl from her fatlier’s house for the express purpose 
of marrying her without the father’s consent and 
hereby deprived the father for ever of the guardianship 
of his minor daugther and that this act amounted 
to a taking out of the keeping of the lawful guardian- 
ship of the father, the conviction under S 366 was 
right but that in the circumstances, the sentence 
might be reduced A I.R 1934 Oudh 89 — 11 OWN. 
30=35 Ci.LJ. 469—147 Ind. Cas. 670. 


Ss. 359 to 369 — Consent of Guardian — Law- 
ful guardian (father) pledging daughter to creditor 
who pledged her to another— Father without 
demanding his daughter recovering her with 
the help of police— No offence under S. 361. 

The pledging of a girl to secure a loan a legal 
contract and miy not be enforced in law but if a minor 
is retained in the custody of a person with the consent 
of die lawful guardian he will not commit the offence 
of kidnapping in S. 361. It does not mattci whether 
the consent is given for consideration or not. If 
after having obtained custody of a minor in a lawful 
manner with the consent of guardian the minor is 
married or disposed of in sudi a manner as to make it 
impossible for the lawful guardian to get back the 
custody of the minor, an offence under S. 361 w’ould 
be committed and the temporary guardian doing any 
such act would be liable under S. 3^1 but so long as 
nothing is done which would render the restoration or 
exercise of the custody of the child by the lawful 
guardian impossible, the mere fact of transferring the 
guardianship by the temporary guardian would not 
constitute an offence. 


C the lawful g.nrdian of his minor daughter pledged 
her to for a sum due. J pawTied the girl to N for a 
loin. C hearing that his daughter was sold by J 
went in search of her and found her in N's house. 
He got her back after lodging information but without 
demanding hercithei from Jor N. 


Held, that as it w.is not proved that the girl was 
retained in the custody of cither of the accused J or 
yv alter th: gaudianship temporarily created in favour 
of J was terminated no offence of kidnapping was 
committed by any of the accused, ng Ind Cnc 

cre: 

such person is insufficient. 

of ag:, living under guardian- 
ship of her mother, was sent by the latter witli a female 
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friend of hers on a visit to her sister at Dalcpur and 
on her way there, the two petitioners kidnapped her 
and took her to dteir own village and there she was 
married to one of them without the consent of ^r 
mother. 

Held: the petitioners were guilty of an offence 
under Section 366. The mere fact that the mother 
allowed the girl to be in the custody of a certain person 
for a limited purpose and for a limited time only does 
not determine the mother’s rights as guardian or her 
legal possession of the minor for the purpose of the 
criminal law. The consent of such a person who has 
no authority to give a consent, does not affect the 
question in any way. 68 Ind. Cas. 620=3 Lah. 
213=23 Cr.L.J. 588=A.I.R. 1922 Lah, 380. 

S. 361 — Consent of guardian — Kidnapping — 

Taking with consent — Subsequent improper 
marriage of minor without consent. 

Where a minor is removed with the consent of the 
guardian and subsequently married improperly without 
the guardian's consent, such marriage would not itself 
amount to kidnapping. 36 Mad. 453=15 Cr.LJ. 
24=22 Ind. Cas. 168. 

S. 361 — Consent of guardian — Kidnapping 

from imlawful guardianship — Taking with the 
connivance of guardian. 

Where there is no taking of the girl and the taking 
is with the connivance of the mother and not without 
her consent but the accused falsely denied that the girl 
was at a particular place. 

Held, that such denial cannot be construed into 
a prevention of the girl’s returning and that no charge 
was sustainable under S. 363 of the Code. (1912) U.B.R 
36 = 14 Cr.L.J. 190 = 18 Ind. Cas. 669. 

S. 361 — Kidnapping — Girl driven out of 

the house. 

Where a minot girl was driven from her father’s 
house, by her father and was found some days after- 
wards in the company of the accused, 

Held, thit no offence of kidnapping was committed. 
To constitute that offence, the girl must have been 
taken by tlic accused from the keeping of her f thcr ; 
in this case the father himself liad driven her away 
from the house. (1912) M.W.N. 538 = 13 Cr.L.J. 
598 = 16 Ind. Cas. 166. 

Ss. 361 and 363 — Consent of guardian — 

Kidnapping — Essentials — Consent — What is. 

To constitute an offence under S. 363 it is sufficient 
to show that the minor was taken away without the 
consent of lawful guardian. The consent of the 
guardian given subsequent to the commission of the 
offence is not sufficient. Motive has notliing to do 
with tile offence though it may be a consideration 
in awarding punishment, liven if the accused thought 
that the las'fful guardian, would not l\avc objected 
to his taking him yet, if in facts there was no consent 
the offence would be committed. Where the temporary 
guardian is in collusion with the other party, and the 
taking away is accomplished under such collusion, 
Uie consent of tile lawful guardian is not the consent 
of as contemplated by the section. 31 All. 448=6 
A.L J. 682= 10 Cr.L.J. 295 =3 Ind. Crs. 480. 

5. Consent of minor. 

S. 366 — Wlicre a girl over 14 and under 16 years of 

age and in lawful custody, consents to illicit intercourse 
with a man and is persuaded to elope with him for the 
same purpo-ie, an offence is committed under S, 366. 
A I K. 1944 Bom. 159=46 Bom. L.K. 203=45 Cr.L.J. 
750- 214 Ind. Cas. 231. 


Ss. 366 and 420~Married girl of 14 years 

married by accused to another person on taklwg 
bride price from him— Girl’s mother consenting 
party— Offences under Ss. 420 and ^366, "held 
committed. 

A girl N, who was aged about 14, had been married 
seven years previously to one H. As she had not 
attained puberty, she did not go to live with her 
husband, but remained in the house of her mother, 
who was a widow. The accused B and D who were 
close friends of N^s family took away N from her 
house, told her that they were going to marry her to a 
rich man so that she would be better off and would not 
have to go back to the first hushed and actually got 
her married to Af at a certain village. The mother of 
the girl was a consenting party to all these matters. 
The accused did not disclose t^t N was already 
married. Af paid certain amount to the accused as 
bride price which was handed over by them to the 
mother of N : 

Held, that the accused were guilty under S. 420 
Indian Penal Code. 

Even if the girl went with tlie accused willingly, 
she could not be said to have done so with the know- 
ledge that she would be committing a criminal offence by 
undergoing a second marriage. Her consent could 
only have been under a misapprehension and hence was 
no consent in the eye of the law. The element of deceit 
was, therefore, present. A.I.R. 1943 Pat. 212=44 
Cr.L.J. 590=22 Pat. 263=207 Ind. Cas. 420, 


— —Ss. 366 and 376 — Girl below 14. 

If it is proved that a girl who is alleged to have been 
kidnapped was at the time under the age of fourteen, 
her consent is immaterial. A.I.R. 1934 Oudh 32 = 10 
O.W.N. 1274=35 Cr.L.J. 498=147 Ind. Cas. 759 (2). 

Ss. 359 to 369— Underlying policy is to throw 

production over minor glrls-^onsent of girl 
does not exonerate seducer. 

Section 366 is an aggravated form of S. 363. The 
consent of the girl docs not exonerate the seducer. 
The underlying policy of the section is to uphold 
the lawful authority of parents or guardians over 
their minor \vards, to throw a ring of protection over 
the girl themselves and to penalise sexual commerce 
on the part of persons who corrupt or attempt to 
corrupt the morals of minor girls by taking improper 
advantage of their youth and inexperience. 120 
Ind. Cas. 433=31 Cr.L.J. 85 = 1930 Cr.C. 35=A.I.R. 
1930 All. 19. 

Ss. 366 and 376 — On a charge under Ss. 3 ^ 

and 376, the question of the age of the girl is very 
material and if the girl is less than 14 years of agCj 
aUhougii she may have been love smitten and wr<^c 
love Icttcis, her consent toaas referred to in Ss. 
and 376 is in law immatcrirl. 51 C.L.J. 352 = 129 Ind. 
Cas. 834=A,I,R. 1930 Cal. 437. 


■S. 366-A — Consent of minor docs not prevent 


commlslon of offence under S. 366-A. 

The aim of the provisions of S. 366-A is to prevent 
immorality and the provisions arc framed more with 
the desire of the safeguarding the public interest of 
morality tlun the chastity of one particular woinan. 
The consent tlicrcfore of the minor against whom 
the offence is committed is immaterial. The consrmt 
might liavc been induced and any reason given by tnc 
accused to move the girl from one place to cnothcr is 
sufficient inducement. Once the offence of induce- 
ment is proved, the girl’s subsequent willingness wiH 
nciciicr prevent the offence nor reduce the gravity of 
the offence. 119 Ind. Cas. 14=30 Cr.L.J. 985 = 10 
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L.R.A. (Cr.)i43=*io L.R.A. (Cr.) 146=12 A.I. Cr.R. 
380=12 A.I. Cr.R. 494=1929 Cr.C. 293=A.I.R. 
1929 All. 709. 

— 366 — Custom of rakshasa marriage and 
subsequent consent by the girl does not prevent 
die acts technically constitut^g the offences. 

The fact that the rakshasa form is in vogue among 
the Gonds and the subsequent consent by the girl to 
the marriage^ cannot prevent the previous acts of 
taking away the girl by force, having sexual inter- 
course with her, and removal of her braceless to 
prevent the girl going away, from constituting the 
offences of wrongful confinement and robbery when 
they are committed ; and it does not even reduce 
their culpability, but under these circumstances there 
is no necessity for a hevy sentence. 103 Ind. Cas. 
195=28 Cr.L.J, 659=A.I.R. 1927 Nag. 279. 

S. 366 — In a case under S. 366, the consent of the 
girl makes no difference to the offence but it has bearing 
on the sentence when she is not altogether a child 
although legally a minor. 95 Ind. Cas. 931=27 Cr.L.J. 
85 i=A.I.R. 1926 Lah. 547, 


for a few days without any fraud or force being 
practised on her, the accused was neither guilty of 
abduction nor of kidnapping. 12AL.J. 265 = 15- 
Cr.L.J. 265=23 Ind. Cas. 473. 

— — S. 361 — Consent of minor — Girl going 

away of her own free will. 

The offence under S. 363 is committed if the accused 

takes away a minor girl who leaves her parent’s house 

for her infatuation for the accused and asks him to 
go with her, provided the girl had no intention of not 
returning to her parents, ii Cr.L.J. 81=4 Ind. Cas, 
901 (U. Bur.). 

6, Consent of person kidnapped. 

' "Ss. 361 and 363— Consent of person kid* 
napped, obtained by false representations. 

The accused induced certain woman (the complai- 
nants) to leave British India for Ceylon on the mis- 
representation that they were to be married to his 
sons after arriving at Ceylon. He engaged their 
as coohes on Tea Estate. 


— S. 363 — Consent of minor is no defence — 
But accused should not be severely punished 
if other circumstances iustify. 

Although consent of the person kidnapped is no 
defence to a charge under S. 363 where the accused 
and the girl are neighbours and for this reason be- 
come fond of each other and when her marriage was 
about to take place the accused decided to take her 
away and she agreed : 

Held, tliat it is not a bad case of kidnapping though 
technically it amounts to such and that the accused 
should not be punished severely. 96 Ind. Cas. 874 = 
27 Cr.L.J. ioi 8=A.I.R. 1926 l.ah. 677. 

— — S. 366— Where a fatherless Muhomedan girl of 
about 10 or ii years of age was taken away with the 
consent of her mother and married against the wishes 
of her brother who was her guardian for marriage 
and against her own will. 

Hel^ an offence under S. 366 was committed. 
In such a case it is unnecessary to consider whether 
the girl had any right to ?ct of her own free will in 
the matter. 84 Ind. Cas. 434=26 Cr.L.J. 290=A.I.R. 
1925 Cal. 578. 


”•”“83. 361 and 366 — Consent of minor — Kid- 
napping^Consent. 

There is no offence under S. 366 where a girl of 
15 years is kidnapped out of British India with her 
consent for unlawful intercourse. 42 Bom. 391=20 
Bom. L R. 372 = 19 Cr.L.J. 602=45 Ind. Cas. 506. 

' “ “Ss. 361 and 9 <)~~Consent of minor'— Mis- 
representation— Evidence Act, S. 3. 

If a minor is taken out of the guardian’s keeping 
without guardian’s consent, the offence of kidnapping 
is committed, though the minor consents to his being 
taken. Consent given under misrepresentation of 
fact is one given under misconception of fact. Mis- 
representation as to intention in taking away is 
misrepresentation of ‘fact’ within S. 3 Evidence 
Act. 17 P.R. i9i6(Cr.) = i8 Cr. L.J. 18=36. Ind. 


S. 36* “Consent of minor— Girl under 16 
leaving her husband’s house of her own free 
will— Abduction or kidnapping. 

Where a girl under sixteen, left her husband and 
father-in-law out of her own fre6 will and meeting the 
accused on her way, voluntarily stayed with him 


Held, that the women must be held to have beer, 
taken without their consent and that the accused 
was ^ilty under S. 363. (1910) M.W.N. 262 = 8 
M.L.T. 91=11 Cr.L.J. 368=6 Ind. Cas. 503. 


-“S. 361 — Consent of person kidnapped 

Abduction of married woman— Elopement— 
Elements of offence. 


Where evidence for the prosecution, as to a married 
woman of 20 or 25 years of age being abducted against 
her Will, was not strong and where there were circum- 
stances tending to show that there was elopement, 
conviction imder S. 366 was not justifiable, especially 
where one of the accused claimed the girl as his fiancee 
and where she was perhaps dissatisfied with her 
husband. 2 Lah. LJ. 536. 






— — S. 366-A— Offence under, is a continuing 
offence. * 

^ a continuing offence 

riic differences between S. 366 and S. 366-A merely 
concern the manner of the inducement and the age of 
the girl and arc irrelevant for the question of con- 
tinuing offence. A I R. 1936 Lah. 850=38 Cr L T 
474=39 P.L.R. 365 = 167 Ind. Cas. 847. 

S. 366-A— Continuing offence— Forum for 

prosecution. 

An offence under S. 366-A is a continuing offence. 
Where the offence and abetment is committed at 
different places by the participants the accused may 
be jointly tried in the place where the offence was 
first committed. 53 All. 140 = 131 Ind. Cas. 246 = 
A.I.R. 1931 All. 55= 1930 A.L.J. 1485. ^ 

359 to 369 — ^When after inducement 
offender offers girl to several persons, fresh 
offence is not committed at every fresh offer of 

to offence mder S. 366-A, is one of inducement 

Th object and when after inducement 

the offender offers the gjtl to several persons a fresh 
offence is not ^mmitted at every fresh offer for sale 
Several offers for sale evidence the criminaTimLuSi 
of the offender just as much as one offer for sale If 
a person IS conviacd of seducing the girl he eSmot hi 
^nvictcd over again for the same seduction ^ess iS 
a jise where the girl had returned to her parents 

ton been a frlshS^! 

tion. 118 Ind. Cas. 384 = 1929 A. LJ. 800 = 10 LR A. 
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(Cr.) 103=30 CiX J. 904 = 12 A.I. Cr.R. 92 = 51 All. 
888=1929 Cr.C. I75=A.1.R. 1929 All. 585. 

-Ss. 362 and 366 — Abduction is continuing 

offence — Each fresh removal is offence. 

Certain ' persons conspired together to induce a 
Muliammadan girl of about 18 years to accompany 
them. Their intention was to make her over to the 
accused for, marriage to accused's brother. The girl . 
was brought to a certain place when the accused 
arrived on receiving a pre-arranged communication. 
The girl was not made over to him there, but they 
all started by train towards another direction and at 
3 certain other Railway station got out of the train 
and told the accused to take charge of the girl The 
girl, however, was not ready to accept the company 
of tile stranger, got out of the train and refused to 
rcemcr it. The accused thereupon caught hold of 
her hand and dragged her. 

Heldf that the accused could not be convicted of 
abetment of the original offence of abduction His 
was a seprate offence of abduction when he tried to 
compel the giil by force to go along with him from 
the railway station in question. Abduction is a con- 
tinuing offence. Tire abduction was not completed 
when the girl was removed from her home. I'-very 
fresh removal of her constituted an offence of abduc- 
tion. The girl was unwilling to accompany the accused 
and he wa$ compelling her by force to do so, so he 
abjuaed the woman. 86 Ind. Cas. 71=12 O.L.J. 
27 = 2 O W.N. 17 = 26 Cr L J 695=A I.R. 1925 
Oudh 32S. 

S. 362 — The offence of abduction is a continuing 

offence. $i Ind. Ois. 906=50 Od. 1004=25 Cr.LJ. 
io 82 = A I R 1924CJI. 3S9. 

S. 361 —Kidnapping is not a amtinuing offence. 

64 Inu Cis. 842 = 24 O C 329=23 Cr L J, 58 = A I.R. 
1921 Oudh 226. 

8. Conviction. 

Ss. 366 and 376 — Abduction of girl of 15 years 

with intent to compel her to in my ag. inst her will 
or to have illicit imercouise — Accuseu can ordina.ily 
be convicted under i>. 366 and not S. 376 unless evidence 
of tlui offence is forllicviming 4 A.I. O.D 642. 

Ss. 366 and 366-A — Two persons charged 

one under S. 366, for kidnapping only and the 
other under both parts of S. 366-A — Former 
acquitted — Conviction of latter for concealing 
woman knowing her to be kidnapped or ab- 
ducted. 

Wlicrc two persons arc clurgcd, one under S. 366, 
for kidnapping a woman and there is no charge of 
abducting against him. and the other under both parts 
of S. 366-A for concealing the woman knowing her 
to be kidnapped or abducted, and the former is acquitted 
of the charge under S. 366. the latter cannot be con- 
victed of concealing a woman knowing her to be 
kidnapped, and tile cise of confining the woman 
knowing h.r to be abducted should not go before 
the jury, (he former accused not being charged for 
abducting a woman A I K 1945 Cil. 432=49 
c: W.N. 533. 

S. 366 — C!)onviction under, when can be 

challenged. 

The conviction on the kidnapping charge can only 
be challenged on grounds of law. The only ground of 
law possible in a cisc of jury trial would be that there 
was misdirection in tlie cirarge to the jury. But 
wIktc no niisdiieciion is alleged^ nor is the Court 
ai)k to find any, the High Court cannot interfere 


in appeal with the conviction A 1. 1<. 1941 N^g 
94=1940 N LJ. 565=42 Cr.L J.- 154 »I.ER. (1941) 
Nag. 157 = 191 Ind. Cas. 371. 

— S.366 — Essential for conviction under. — 

A conviction under S. 368 can only be maintained if 
the accused could be cliargcd with the knowledge of 
the fact that an offence under S. 366 had been com- 
mitted in respect of the girl abducted. A. I.R. 1939 
i-ah. 180=41 P.L.R. 45=40 Cr.L.J. 684=182 Ind. 
Cas. 520. 

Ss. 366, 376— Charge under Ss. 366 ‘ and 

376 — Acquittal under S. 376 but conviction -under 
S.366 — Propriety. .inin- 

There is no necessary inconsistency injury’s acquit- 
ting the accused of the main cliargc of rape under 
S. 376 iind convicting him of abduction under $, 366. 
The offence of abduction under S. 366 is mode out as 
soon as the accused persons takes away a woman. 
But, when he lias committed the offence of abduction 
under S. 366 the further question to be decided is 
whether, when he has had illicit intercourse with the 
woman, that fact amounts to rape as defined by S.325 
Where a man has illicit intercourse with an ' acfpU. 
woman, witli her consent it is notrape under the.law,,Th 
such a case the accused person will be held giiilty under 
S. 366 but not guilty under 8 376. A I Ri 1938 Cal. 
460=39 Cr L.J. 674= 176 Ind. Cas. 104. 

i 1 1 

Ss. 364and3o7 — Held, accused could notbe 

convicted under S. 364, but under 307. 

Held, after considering the evidence that there 
was no evidence to show whether tlic deceased had 
died or was alive when he was dragged towards another 
town and if he was dead, he could not be said to liavc 
been abducted as there Cv»uld not be abduction of a dead 
person under S. 362. Even if he was alive and was 
abdiicicd, it was very doubtful if it could be sald.’tkat 
he was abducted in order that he might be murdered 
or might be so disposed of as to be put in danger 
of being murdered. The nature of the' assault, fnadc 
on him showed that the accused did intend to murder 
him but this assault was nvide before the abduction 
and there was at least a possibility that the deceased 
should liave been taken for the sake' of concealment, 
(.consequently, the accused could not be convicted 
under 8. 364, Penal Code. 

[In the above circumstance?, tlic con,viciion- was 
altered to one under S. 307.) A. 1 J<. 1936 Oudh 
44=^1935 OWN. ii 77 = 37 Cr.L.J. 12 = 158 fnd. 
Os. 945 - 

« 

• ' 

S. 366 — Misdirection. 

In a case under S. 366, if the object of the accused 
was to bring pressure to , bear, on the husband of the 
wom.in, it cannot be said that .they knew. it to .be 
likely ilui she would be force‘d or seduced to illicit 
intercourse. 

Where it .appeared tlutby the Judge’s dircaion to 
the jury, the jury were likely to be misled, that is 
lliey were likely to believe that what they had to find, 
was not ilui the woman was abducted for illicit inter- 
course but that she was .♦.bilucted for the purpose 
of bringing picssurc to bear on her liusbuiid, and 
brought in a verdict of guilty on iliis understanding 
the conviction under S. 366 ought not to st.and. A.I R- 
1935 All. 665 =(I 935 ).A L.J. 670=36 Cr.L J-' 820 = 

t935 AAV R. 695 = 155 Ind Cas. 662. .. ./. 

. • 

Ss. 359 to 369— Conviction and sentence. 

Where Ji was not Mated in the complaint Uiat the 
gir! alleged 10 be kidnapped was a minor, nor were 
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o^er necessary ingredients. oj an offence under S. 363 
disclosed ' in the evidence led by the prosecution, 
but the Magistrate stio moiti framed an additional 
charge under that section and convicted the accused 
who is already convicted under S. 498. at the same 
trial. I 

Held, conviction under S. 363 cannot stand, no 
- Ind. Cas. 794=11 AI.CrR. 35=29 Cr L.J. 762 = 

A I, R, 1928 1 ^. 898. 

Ss. 366 and 376 — Though the offences under, 

S. 366 and S. 376 may appear to overlap each other 
they are essentially distinct from each other. This 
being so, separate conviction under the two sections 
are perftictly correct. AIR. 1927 Lah. 88, Foil. 109 
Ind Gas. 213 = 10 A I.Cr.R 216=29 Cr.L.J. 485 
(Lah.). 

Ss. 366 and 376 — Where the proved facts in the 

CISC established two distinct offences falling under 
Ss. 366 and 376, respectively the accused can be 
convicted separately, for each offence. AI.R. 1927 
Lah. 88, Foil. 107 Ind. Cas. 388=29 CrLJ. 248 
(Lah). 

Ss. 363 and 365 — Where persons are kidnapped 

with the object of holding tlicm to ransom the kidnapper 
is guilty under S. 363 or S. 365 but not under S. 364, 
Indian Penal Code. 91 Ind. Cas. 240=27 Cr.L.J. 

64 (Lah.) 

S. 368— Section 368 refers to some other party 

who assists in concealing any person who had been 
kidnapped and does not refer to the kidnappers, and 
therefore, a kidnapper cannot be convicted under 
S. 368 ; 6 W.R. 17 (Cr.), Foil. 97 Ind. Cas. 960=2 
Luck. 249 = 13 O.L J. 739=3 O.W.N. 687=27 Cr.L.J. 
1200 =A I.R. 1926 Oudh 560. 

S, 363 — A boy under 14 years of age was kept 

in chi.ge of the applicant who was to teach him 
Qoran and feed him with the money of tlie boy’s 
father. The applicant ran away with the boy to 
a distant place with the object of teaching him painting 
scenes. 

Held, that the applicant was guilty under S. 363. 
86 Ind. Cas. 428=23 ALJ. 10=26 Cr.L.J. 796=6 
L.R A Cr. 62= A. I.R. 1925 All. 295. 

Ss. 361, 364 and 365 — Abduction to extort 

money — Confinement. 

Whin a person is abducted in order tliat money 
may. be extorted from, his relatives S. 364 would not 
apply as dmgor to life of the abducted person does 
not follow as a mitter of course A conviction under 
S. 365 is justifiable because the abductor had the 
interest to secretly and wrongfully confine him. 6 
LBR 160 = 14 CrLJ. 167=6 Bur. L.T. 77 = 19 
Ind. Cas. 167. 

I 

— — Ss. 361 and 363 — Kindnapping — Motive — 

Punishment. 

For a conviction under S. 363, it was sufficient 
to prove that the minor was taken away from the 
custody of a Iiwful guardian without his consent. 
Motive hid nothing to say to the offence of kidnapping 
(see S. 361, Indian Penal Co Ic) though it might have 
much to say to the punishment. Consent given 
by the, guardian after the commission of the offence 
would not, cure it. (1909) 6 A L.J. 682 = 31 A. 448 
= 3 Ind. Cas. 480 = 10 Cr.L J. 295. 

9. Defence. 

— . — S., 366- A — Profit by conveying girl to other 
persons. 

Wliore a girl who is already seduced by some but 
left alone is l:ikcn away by the accused, with a view to 


profit from here sex and her youth by conveying her 
to some mm other chan her original seducer, he cannot 
claim immunity from a conviction under S'. 366. in 
respect to this young an i helpless girl pn the ground 
that other men had previously taken advantage bf'her. 

AIR. 1937 All 353 = 1937 A L.J. 547=38 CrJ+J- 

621 = 1937 A. W.R. 203 = 168 Ind. Cas. 833. 

S. 366 — ^The unchastity of the kidnapped girl 

before her abduction is no defence. 1935 M.W.N. 


S. 366 — Unchastity of woman. 

Tnere can be seduction even in the case of a woman 
who hid at one time surrendered her chastity provided 
that at the time of the abduction . she had returned 
to a life of chastity. The question whether the life 
of chastity to whiah she returned waS; the result of her 
enforced separation from her lover or was voluntary, 
makes no difference in law for the purpose of attracting 
the provisions of S. 366. 160 Ind. Cas. 255 = 18 

N.L J. 49=37 Cr.L.J. 270. 

S. 366-A — ^The fact that the accused bona' fide 

believed or had reasonable grounds for believing that 
the girl was over the prescribed age is no defence to a 
charge under S. 366-A, nor is the fact that the accused 
did not know that the girl was married, a valid defence. 
AIR. 1932 Lah. 555=33 Cr.LJ. 673=33 P L R. 
727 = 138 Ind. Cas. 597. 

% 

S. 361 — If it turns out that the girl was under 

16 years of age, the accused, even if he honestly believed 
her to be over 16, cannot protect himself as he must be 
deem:d to have acted at his peril. 113 Ind. Cas. 
765=1929 ALJ. 114 = 10 L R A- Cr. 40 = 11 A I.Cr.R. 
257 = 30 Cr.LJ. 2 i 8=A.I.R. 1929 All. 82. 

— — S. 366 — Illicit intercourse does not cease to be 
one, merely because it is repeated. If the intention 
is to kidnap the girl in order to se.luce her to illicit 
intercourse, the fact of previous intimacy with her 
is wholly immaterial. 113 Ind. Cas 765 = 1929 
ALJ. 114 = 10 L R A. Cr. 40 = 11 A I.Cr.R. 257= 
30 Cr.L J 2i8=A I R. 1929 All. 82. 

S. 361 -—Section 361 is frame in such terms 

as to mike it immaterial what the offender took the 
age of the girl or victim to be. S. 76 has no appli- 
cation in such a case. 1929 Cr.C. 379=A I.R. 1929 
Pat. 651. 

S. 366 — Although girl has lost her chastity 

she can be seduced. 

It is not a correct proposition that once a girl has 
lost her chastity, she cannot be se luceJ since she has 
no chastity to lose. On each occasion that a woman 
is peisuadeJ to iniulge in illicit intercourse, she is 
being tempted into sin an 1 so sejuced within the 
meaning of S 366. 99 Ind. Ois, 98=21 S L.R. 
356=7 A I Cr R. 181=28 Cr.L.J. 66=A I.R. 1927 
Sind 104. 

S. 366 — Fact that the girl intended to have 

illicit intercourse is no defence. 

One object of the section is not only to protect the 
rights of parents and others having the lawful guardian- 
ship of girls under the age of sixteen, but also to 
protect the girls themselves and to prevent persons 
taking improper advantage of their youth and ih- 
expenencc. The facts that the girls, at the time 
they were enticed away from their home by the accused 
had the intention of hiving illicit intercourse with 
him is no defence to the charge under S 366 72 

Ind. Cas. 379=49 Cal. 905 = 24 Cr.LJ. 379=AI.R. 
1922 Cal. 508. 
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10. Essentials and Scope of offence. 

— 361— Ingredients of offence — “Taking” 
—Meaning of — Abandonment of guardian by 
minor girl— What constitutes. 

In order to support a conviction of kidnapping 
a girl from lawful guardianship the ingredients to 
be satisfied are :— (i) that the girl was under i6 years 
of age, (2) such minor was in the keeping of a lawful 
guardian, and (3) the accused took or enticed such 
person, out of such keeping and such taking was done 
without the consent of the lawful guardian. 

The word “taking” as used in S. 361, Indian 
Penal Code, does not mean a continuing or continuous 
act. The “taking” which constitutes an offence 
is completed as soon as the girl is removed from the 
keeping of the lawful guardian. The mere fact that 
a minor leaves the protection of her guardian does 
not put her out of the guardian’s keeping. If, how- 
ever, it is proved that a minor had abandoned her 
guardian will no intention of returning back she 
cannot, thereafter, be deemed to continue in the 
keeping of the guardian. What will be deemed to 
be sufficient to constitute an abandonment of a guardian 
by a minor girl depends on the facts of each particular 
case. It cannot be that whenever a child being taken 
to task by the guardian leaves the guardian’s house 
with the mental reservation that he or she will not 
be returning back to be under that guardian it must 
in the eye of law be taken to put an end to the protection 
of the guardian at the sweet will of the minor. If 
it is shown that such conduct is due to a mere petulant 
outburst in consequence either of a quarrel with her 
relations or because of the guardian reprimanding 
her for her conduct that will be a relevant question 
to be considered for deciding whether her condua 
was sufficient to put an end to the tics of guardian- 
ship. 

Even where there is some evidence that the girl, 
at the time when she left the protection of her guardian, 
did not intend to come back to her father’s place but 
the evidence further discloses tliat but for some- 
thing which the accused consented to do and did 
ultimately do the minor would not have, in the natural 
course of events, left the house of her father then 
these would be a sufficient taking by the accused 
in the eye of the hw for attracting the provisions 
of the section. A.I R. 1950 Cal. 406 = 54 C.W.N. 
329 = 51 Cr.L.J. i486. ' 

'S. 361 — Ingredient of offence. 

The most essential ingredient of the offence under 
S. 361, Indian Penal Code, is that the minor should 
have been “ taken ” by the accused “out of the keeping” 
of his lawful guardian. If. therefore, a minor girl 
voluntarily leaves the roof of her guardian and when 
out of his house comes across another, who treats 
her with kindness, or at least without employing any 
force or practising any fraud on her. he cannot be 
held guilty under the section. I.L.U. (1950) A. 
787 = 1950 A.W.K, 98=AI.R. 1949 All. 710 = 51 
Cr.L. J. 29. 

S. 364 — Ingredients of offence. 

In order to establish a charge of abduction in order 
to murder, when the case is one of abduction by deceit- 
ful means, it is not enough for the prosecution merely 
to prove certain circumstances under which the abducted 
person was induced to go, nor even to prove a mere 
misrepresentation. They must prove that there was a 
misrepresentation, that particular misrepresentation 
was the result of a plan to murder and that it 
was one by which the abducted person was himself 
deceived and was induced to go. 41 C W.N. 287, 
applied, 1 D R i69=A.I.R. 1949 D .cca 21=50 
Cr.LJ 1008. 


10 Essentials and scope of offence. 716 
~S. 366-A— Scope— Essentials— Intention and 

knowledge. 

If a person induces a girl to go from one place to 
another for the piirp<^ of seducing her himself, the 
offence is not one which comes within the purview of 
S. 36^A. The section is aimed at procurers. The 
prosecution must prove that the accused imended that 
the girl would be force or seduced to illicit intercourse 
with some one other than himself or that the accused 
knew that it was likely that she would be so forced or 
seduced. The existence of this specific intention or 
Imowlcdgc is most important element in the constitu- 
tion of the offence under S. 366-A and it is the duty 
of the Judge to ask the jury to consider the evidence 
and to decide whether the evidence conclusively proved 
such intention or knowledge. A.I.R. 1935 Cal. 432 
=49 C. W.N. 533. 

*8. 364 — ^Essentials to be proved to establish 

offence under S. 364, stated. 

To establish an offence punishable under S. 364, it 
must be proved that the person charged with the offence 
had the intention at the time of the abduction that 
the person abducted would be murdered or would be so 
disi^sed of as to be put in danger of being murdered. 
Even if after the abduction the accused person placed 
the abducted person in danger of being murdered, that 
would not establish the charge of abduction punishable 
under S. 364 against him. It would be necessary for 
the Crown to establish that he intended at the time 
of the abduction to place the abducted person in a 
position which would put her in danger of being mur- 
dered. A.I.R. 1940 Cal. 561=71 C.L.J. 597=4i 
Cr.L.J. 285 = 192 Ind. Cas. 352. 

Ss, 361 and 363— If should be read together. 

Per full Bench {Beaumont, C. J. dissentifnte.) :— 
Section 361 must be read wi^ S. 363 and the offence 
of kidnapping from lawful guardianship penalised by 
the latter section is the offence which is defined in 
the former. Consequently, such an offence can be com- 
mitted only when the person kidnapped is under 14 if 
3 male and under 16, if a female. The offence punish- 
able under S. 363, in the case of minors is that 
contemplated in S. 361, and not one comprising all 
minors in lawful guardianship. A.I.R. 1933 Bom. 417 
=57 Bom. 537 = 35 Bom. L.R. 886=34 Cr.L.J. 
1239 = 146 Ind. Cas. 248 (F.B.). 

S. 366-A (As amended in 1923) — Under S. 

366-A, the person who induces a girl of an age between 
the years 16 and 18 without force or fraud to go from 
any place with the intention that she will have illicit 
intercourse with himself docs not commit any offence. 
The new seaion, however, makes it an offence in the 
case of such girl if she is induced by a person to go 
from any place with intent that she may be or loiowing 
that it is likely that she will be forced or seduced to 
illicit intercourse with another person. A.I.R. 1933 
Cal. 362=37 C.W.N. 317=34 Cr. L.J. 341 = 142 
Ind. Cas. 308. 

Ss. 359 to 365^Thc inducement to leave must 

have for its object seduction by another person and 
not by the person who himself induces the woman 
to leave. 1930 A L.J. 1113 = 125 Ind. Cas. 577“ 
A.I.R. 1930 All. 497. 

— — S. 366— It is not necessary for a conviction under 
S. 366 that the accused should know definitely who ^e 
guardian of a minor girl is, whom he finds wandering 
about and makes use of her for his own ends. 81 
Ind Cas. 529=27 O.C. 32=25 Cr. L.J. 9^3“ 

A I R. 1924 Oudh 335. 
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^Intent specified in S. 366 may be inferred 

from circumstances and subsequent conduct of 
pa^es. 

There are two ingredients of an offence under 
Section 366. First there must be a kidnapping or an 
abduction as defined in Section 361 or Section 362 of 
the Penal Code, and secondly the kidnapping or the 
abduction must be done with the intent or with the 
knowledge or with the object that certain things will 
happen as specified in Section 366. The intent with 
which a woman is abducted or kidnapped is more or 
less a matter of inference. There may be some cases 
in whi<A the matter is capable of direct proof, but 
very generally one has to infer from the circumstances 
of the case and the subsequent conduct of the accused 
as to what wis the intention with which the kidnapping 
or the abduaion had been brought about. But the 
circumstances of the case which though incriminating 
to outward appearances may yet be capable of a perfectly 
go^ and reasonable explanation and may be fully 
compatible with the innocence of the accused. In 
such cases it would be for the accused to explain away 
the incriminating circumstances and to prove that he 
had no improper or sinister object in view. 67 Ind. 
Cas. 731=3 L.L.J. 574=A.I.R. 1921 Lah. 323. 

— ~Ss. 361 and 366 — Essentials of the offence — 
** Married woman** — ^Abduction. 

Abduction of a married woman comes under 
S. 366, the word ‘ marriage * meaning merely observing 
a form of marriage irrespective of the actual validity 
or otherwise of the marriage. 45 Cal. 641 =22 C. W.N. 
695=27 C.L.J. 436=19 Cr. L.J. 640=45 Ind. Cas, 
688 . 

S. 361 — Essentials of the offence — Kidnapping 

from unlawful guardianship — Abetment. 

For an offence under S. 361 there must be established 
(i) a taking or enticing, (2) the girl’s age was less than 
16, (3) she was in the keeping of the lawful guardian, 
and (4) absence of consent by the guardian to her 
removal. The offence is not a continuing one but is 
complete as soon as the minor is enticed or taken 
out of the keeping of the lawful guardian. The Code 
makes a distinction between taking and returning and 
between taking and detaining and concealing. When 
there is no evidence that he co-accused did not act in 
concert before the girl was taken, the former cannot 
be convicted of abetment. 15 O.C. 351 = 14 Cr.L.J. 
93 = 18 Ind. Cas. 653. 

S. 361— Essentials of the offence — Kidnapping 

— Elements of. 

Evidence that the minor was taken out of the keeping 
of its lawful guardian without his consent is necessary 
to establish offence of kidnapping. 6 Bur. L.T. 
21 = 14 Cr, L.J. 149 = 19 Ind. Cas. 149 (F.B.). 

S. 361 — Essentials of the offence — Mere 

carrying off a woman by force, if amounts to 
abduction. 

To constitute the offence of abduction, a mere 
carrying off a woman by force is not enough ; tlicrc 
should further be evidence of an intention to marry 
her against her will or to force her to illicit intercourse 
12 P.W.R. 1911. (Cr.) = i93 P.L R. 1911 = 12 Cr.L.J. 
393 = 11 Ind. Cas. 577. 

Ss. 366 and 109 — Kidnapping from lawful 

guardianship — Kidnapping not a continuing 

offence — Abetment. 

The offence of kidnapping minor is complete as 
sooii as he or she is entered or taken out of the keeping 
of hU or her lawful gi^rdian. The taking of a minor 
from lawful custody is not the same as keeping the 


minor out of such custody and therefore during the 
time the minor is kept out of the custody of his other 
guardian, the offence of kidnapping does not continue; 
consequently a person who assists a person who kidnap- 
ped after the enticement in keeping the minor cannot 
be convicted of abetment of kidnapping unless the 
kidnapping was itself the outcome of a preconcert. 
19 A. 109 and 2 C.W.N. 81, Foil. (1903) A.W.N. 233 = 
26 A. 197. 

II. Evidence and Proof. 

(a) Evidence of abducted woman — ^Value of. 

(b) Proof necessary. 

(^c) Sufficiency of evidence. 

(d) Miscellaneous. 

(a) Evidence of abducted 
woman — Value of. 

— — S. 366 — Proof of offence — ^Evidence of 

abducted woman — ^Value of. 

In a case under S. 366, Indian Penal Code, the evi- 
dence of the abducted woman is no doubt impor- 
tant, but it has to be received with caution. I L.R. 
(1949) A. 237=A.I.R. 1949 All. 139=50 Cr. L.J. 
158. 

—— S. 366-A — Conviction — Proof — Evidence of 
victim— Corroboration — Necessity— Victim’s evi- 
dence found false in some respects — Recovery 
of girl from house of accused — Conviction — Sus- 
tainability. 

It cannot be absolutely laid down that in cases 
under S. 366-A Indian Penal Code, the evidence of the 
girl alwtys needs corroboration. But where it is 
found that the girl in question has been definitely 
lying on important points in her story, it is unsafe 
to rely on other parts of her evidence to convict any 
person of a criminal offence unless that evidence 
is corroborated on material points. The presence 
of the girl in the house of the accused and the fact 
that she was recovered from that house cannot be 
taken as a material point for the purpose of corrobo- 
ration of the evidence of the girl. 13 B R. 350=229 
Ind. Cas. 175 = 48 Cr. L J. 3oi=A I.R. 1948 Pat. 73. 

Ss. 366 and 362— The rule of practice, amounting 

almost to a rule of law, that in cases involving sexual 
intercourse, the corroboration of the woman’s story 
must be obtained does not apply in the case of abduction, 
because the offence of abduction is complete if the 
accused takes the woman away by decitful means 
intending to seduce her to sexual intercourse, A. I.R. 
1942 Bom. 71=44 Bom L R. 27=43 Cr.L J. 529 = 
I.L.R. (1942) Bom. 384 = 199 Ind. Cas. 202 (F.B.). 

— — S. 366— In cases of offences under S. 366, the 
evidence of the girls is to be taken with a great amount 
of caution. A.I.R. 1938 Lah. 474=40 P.L.R. 730 = 
39 Cr. L.J. 844 = 177 Ind. Cas. 97. 

— — S. 366— In a trial under S. 366 it is extremely 
dangerous and permissible only in exceptional cases 
to convict a man of a sexual offence on the uncorrobo- 
rated testimony of the complainant. This fact must 
be properly emphasised in the charge to the jury. 
AIR. 1936 Cal. 18=37 Cr.L.J. 359 = 160 Ind. Cas. 
1028. 

S. 366 — Girl taken away from her husband’s 

place at M — Girl seen with accused in suspicious 
circunjstances at O— Constable’s report— Statement of 
girl to Sub-Inspector, held was not admissible in 
evidence in proceedings under S. 366 AIR iq33 

AH. 665=55 All 979 = 1933 A L. 1/923=34 Cr. LJ. 
1215 = 146 Ind. Cas. 199. 
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(b). Proof Necessary. 

Ss. 364 and 302 — ^Accused tried for murdering 

girl and also under S 364 for abducting her — No 
evidence of murder nor evidence that motive for 
abducting was to murder girl— Accused, held could 
not be convicted under S. 364 unless it was conclusively 
p.'oved that giil was murdered A. I R. 1940 Cal. 
561=71 C L.J 597=42 Cr.L J. 285 = 192 Ind. Cas. 

352 

S. 364 — For a conviction under S. 364, it is neces- 
sity to show that there was pre-conceived plan for 
committing the murder. A.I.R 1938 Cal. 51 = 

I L R, (1938) I Cal 290=66 C L J. 225=42 C W.N. 
129 = 39 Cr. L J. 161=173 Ind Cas 65. 

— — S. 366— In order to sustain a conviction under 
S, 366, it must be shown that the girl was, cither by 
fvirCi comoillcd, or by deceitful means Induced to leave 
her hwful g-nrdian’s house A I.R. 1937 All. 353 
= 1937 ALJ 547*38 Cr. L J. 621 = 1937 A.W R. 
203 = 168 Ind. Cas. 833 

— — S, 367— For conviaion under S. 367, it is neces- 
sary to prove actual force and not mere show of threat 
or force. 1937 M W.N. 1198. 

— — S. 364 — Only self-exculpatory statements do not 
warrant a conviction. 1935 M.W.N. 951. 

— — S. 363 — ^Thc charge of abduction would involve 
the Crown in the necessity of proving a forcible compul- 
sion. AIR 1934 Sind 164 = 36 Cr L J. 231 (2) = 
152 Ind Cas 1061. 

S. 366 — Offence under — Need for proof of 

deceit. 

Th?rc must b: somj rcliible and convincing evidence 
from wiiic'a it can be unmistakcably inferred that a per- 
son has been giilty of deceitful c'>nduct before he can 
be onvicted under S 366 for abducting woman with 
the inteiuion, knowledge or purpose mentioned therein 
32 P.L R 104 = 129 Ind Cas 197 = 1930 Cr. C 1185 - 
A.I.R. 1930 Lih,i024 

S. 366 — Abducted girl not forthcoming — 

Principal witness a boy of 10 and ^ brother of 
abducted glrPs husband — Other witnesses not 
giving immediate information to her relations—* 
Conviction was set aside. 

W'lcre the abducted girl was not forihaiming and 
the principal witness was a boy of ten years who was 
the younger brother of the husband of the abducted 
girl, and oclier witnesses wore persons who saw the 
girl forcibly being taken away and though she was 
weeping and crying h id not done anything to rescue 
her or to inform her rcl uives immediately. 

Held, tla t the abduction w.s not proved and that 
the conviction must be set aside 100 Ind. Cas. 357 = 
27 P L R. 747 = 28 Cr. L.J 277 7 A I Cr R 408- 

S. 366 — It is not necessary for the prosecution to 

prove tint the woman w»s compelled to leave not only 
her house but was compelled to go from place to 
phoe in order to sustain a charge under S. 366. 92 

Ind Cis. 439 = 42 C.LJ. 524 = 27 Cr. L.J 263 = 
A I R 1926 Oil 320. 

(c). Sufficiency of evidence. 

S. 363 — Section 363 is a penal statute and not n 

naere rule of mordiiy or ethics >nd must be strictly 
construed The mere fact tlut the girl was found in 
tlae conapany of the accused is not suflacicni to establish 
(he prosecution case The prosecution must prove 
ih It the accused cither took or enticed the minor girl 
frona her htimc 42 L R 25. 


— — S. 364 — Evidence for conviction. 

An accused was convicted under S 364, Penal Code. 
There wasno evidence of the commission of this offence, 
except the statement made by the accused to the Sub- 
Inspector of Police, Moreover, the whole of this state- 
ment was not admissible under S 27, Evidence Act. 
The sole evidence relevant under S. 364 was that of 
the mother of abducted person who merely said that 
the accused accompanied her son just before his abduc- 
tion ; 

Held, that there was no legil evidence for conviction 
under S. 364 A.I R 1939 Mad 593=1939 MW.N. 
5I9=(I939)2 M.L.J 487=40 Cr. L J. 849=50 L.W. 
518 = 184 Ind Cas 99 

— — S. 366-A — Selling girl for immoral purpose. 

There mere circumstance thit the accused accompani- 
ed a person who was alleged to have raped the girl 
or that hi was trying to sell the girl possibily for immoral 
purposes, may suspicious but is not sufficient to 
establish the essential ingredient of the offence under 
S 366-A A I.R 1933 Lah 684=40 P.L R 903 = 
39 Cr. L J. 967 = 177 Ind Cas 938. 

— Ss. 366 and 367 — Mere presence at time of 
kidnapping. 

Where there is no evidence to show that a person 
did any overt act in furtherance of the act of kidnapp- 
ing or took or enticed the minor within the definition 
given in S. 361, the meic facts that he happened to be 
present when the minor was kidnapped, that he followed 
thi kidnapper and wis present in the house where the 
minor girl was mirricd, do not, taken eitlier singly or 
olLctivcly, est (blish a charge against him under S. 366. 
A.I.R. 1933 Oudh 62=9 O.W.N. 1049=34 Cr. L.J. 
337(2) = I42 Ind Cis. 813. 

— ^S. 366 — Seduction resulting in abduction need 
not be proved to be separate from that resulting 
in illicit intercourse. 

In order to have conviction under S. 366 it is not 
necessary to establish by independent evidence th« 
the girl was s-educeJ to illicit intercourse and that such 
seduction was separate from and independent of the 
original seduction which resulted in her abduction. 
The proximity of both the events is an important 
factor and so long as tbe Court is satisfied that the 
effect of inducement which was the cause of abduc- 
tion continued till the time of the illicit intercourse, it 
is legilly open to it to hold that the girl was seduced 
to illicit scxu.ll intercourse. 101 Ind. Cas. 189 = 
28 CrLJ. 413=8 A.I Cr.R 4i=AIR. 1927 Lah. 
370- 

Ss. 359 to 369 — Evidence and proof — Incrimi- 
nating evidence not inconsistent with innocence 
of accused — Conviction is not proper. 

In a prosecution under S. 364, where there was no 
incriminatory evidence whatsoever against the accus- 
ed beyond the fact that lie and the deceased left to- 
gether .and were last seen together, and that the one 
returned without the other : 

Held, that although circumstances lead to a high 
degree of suspicion against the accused, they mnnot 
b,' said to be inconsistent, with any reasonable theory 
in !iccii'‘ed’s favour other than tliat the accused lured 
the deceased aw.iy for the purpose of having hui’ 
murdered, or being exposed to the danger of being 
murdered, and hence no conviction could be safely 
had. !03 Ind. Cas. 838=8 A. I. Cr.R 575=9 L.LJ- 
396 28 CrLJ. 758=^ A I.R 1927 Lah. 658. 

Ss. 359 to 369 — Evidence and proof. 

A woniiii, while going to her home, was met by two 
ruitians, one of whom c-iught hold of the woman by 
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her arm and dragged her a sl\ort distanccj when she 
was rescued by her neighbours. There was no evi- 
dence to.indicate as to what their rc?l intention was. 

4 ♦ 

Held, that under these circumstances the accused 
could not be convicted under S. 366 but under S. 354. 
109 Ihd Cas. T27 = io A.I.Cr.R. 207=29 P.L R. 
444 = 10 L.LJ, 325=29 Cr. L.J. 479. 

— S. 366—5 hiving lived at D for some time came 
back to Af where his wife was living and told her tltat 
as he had got work at Z), she should go with him to 
D to cook for him. In that way he induced her to 
leave M for D When they reached Z), they were 
met by one 5 and they all went together to the house 
of a womin K When B's wife went to the house 
of K, she was told by K that her husband had sold 
her to S, for Rs. 150 and that 5 would give her presents 
and make her happy. 5 also told her the same thing 
and asked her to come and live with him. S and K 
were all charged under S. 366. 

Held, that the question was not merely whether 
the jury was satisfied that 5 made immoral proposal to 
the woman at D or whether the jury were satished 
that K was a woman who kept a house of a disorder- 
ly and disreputable character but the question which 
the jury had to answer was whether it was shou-n that 
the offence of the husband under S. 366 was abetted 
by S and K imder S. 107 ; and the only way in which 
that could be made out was to sec whether there was 
sufficient proof that before the husband left D for M 
he had a bargain with these people to that effect, that 
they knew that the girl could not be brought to D 
except by deceitful means and that, therefore, they 
abetted the offence under S. 366. 99 Ind. Cas, 236 = 
44 C L 1.317=28 Cr L J. 108. 

— S. 368 — Evidence, that the accused said that they 
wanted to sell the girl is not sufficient for a conviction 
for an offence under S. 368. The prosecution has 
to prove that the accused concealed the girl or kept 
her in wrongful confinement. 93 Ind. Cas. 1050 = 
27 Cr. L.J 554=A I.R 1926 Lah. 384. 

S. 366 — Evidence— Jury — Question of suffi- 
ciency of evidence to justify finding of jury — 
Conspiracy Act No. XLV of i860 (Indian Penal 
Code), S 366. 

One Kandhii meeting of young Ahjr girl outside 
the Fort at Allahabad, took hot against her will ii 10 the 
Fort, and ihcre had forcible conncciion with her. 
Immediately after this, Rahmiiullah, an ckka driver 
and two other persons, Bhagwan and Madho, appeared 
on the scene with an ekka, and took the girl off to a 
sarai in the city, and there the three had, or attempted 
to have, forciolc connection with her. The girl wos 
taker for the night to the house of Rahmatull^, but 
was brought back in the mornir.g, and apparently 
returned to the custody of Kandhai and she spent 
that day, if nor the following night, in his house. All 
four of the persons concerned had work about the 
Fort, and they were all previously acquainted with 
each other. 

Held upon these facts tlut it could not be said tltat 
there was no evidence upon which a jury could find 
a conspiracy to kidnap agiinst all four men. (1902) 
A.W.N. 143. 

(d). Miscellaneous. 

S. 366 — Minor girl found with a man — Induce- 
ment cannot be presumed 38 P L R 98. 

S. 368 — Benefit of doubt. 

Where the whole story of kidnapping or abduction 
has been disbelieved and the account given by the 
accused himself of the presence of the gir l in his house 


is not an incredible story, and it is quite possible that 
it is .at any rate partially true, the accused is entitled 
to the benefit of the doubt. 157 Ind. Cas. 168 = 
1935 A W R. 788 = 36 Cr.L 1 1089. 

-S. 366 — Cohabitation — Presumption of mar- 
riage. 

' I 

When the Uw presumes the affirmative, then the 
negative is to be proved Thus, where it is admitted 
by the complainant that there had been sexual inter- 
course between a man and a woman, the mere coha- 
bitation affords an inference of greater or less stiength 
that a mairiage has been solcnmized between them. 
The law, therefore, presumes against vice and immorf.-. 
lity and on this ground, the presumpti n is strongly 
in favour of marriage ; so under S. 366, is the duty of 
the Prosecution to prove the negative. A LR. 1934 
Sind 119=36 Cr L.J. 62(2)=28 SLR. 285 = 151 
In)d Cas. 984. 

12. Intention and knowledge. 

(a) Abduction — When an offence. 

(b) Knowledge or intention. 

(c) Knowledge and intention — Presumption. 

(a) Abduction — When an offence. 


Ss. 362, 3 ^ 4 > 365 and 366 — Offence of abduc- 
tion. 

S 362, l a lian Pen al CoJe, merely defines what “ ab- 
duction ” is. It does not define an o.Tcnce. Ab- 
duction becomes an offence only when it is acconi 
pinied by one of the three intentions described in 
Ss. 364, 365 and 366, Indian Penal Code. 51 Cr.L.J. 
408 =A.I.R. 1950 Assam 37. 

S. 366 — Mere ab.luction without criminal intent of 

one of the kinds specifie .1 in the Penal Code is not re- 
cognised as an offence. AIR. 1934 Lah. 227=35 
Cr. L J. 1386 = 151 Ind. Cas. 741 (2). 


Ss, 366 and 354 — Outraging modesty. 

Abduction is in itself no offence. It is only when 
t ie intention of either mirrying the woman against 
h:r will or forcing her to subject hersef to illicit inter- 
course is proved that abduction becomes an offence 
under S. 366. Otlacrwise the mere act of assault and 
outraging the modesty of a woman is covered by S 354 
andnotbyS 366. A I.R. 1934 Pesh. 69=35 CrLJ 
1273 = 151 Ind. Cas. 103. 

Ss. 364 and 367— Mere abduction without 
criminal intent of one of the kinds specified in the 
Indiin Penal Code is not recognised as an offence 
99 Ind. Cas. 121=6 L.L.J. 512=27 P.L R. 867=28 
Cr.L J. 89. 


“"“■S. 365— Section 365 makes punishable the offence 
of abdMccio.n with intent to cause the person abducted 
to be secretly and wrongfully confined. 92 Ind. Cas. 

V L.L.J. 520=26 P.L R. 733=27 Cr L J. 229 = 
A I R. 1925 Lah. 614. 


— — S. 362 — AbJuction in itself constitutes no offence 
and only becomis an offence when certain criminal 
intents arc proved. 75 Ind. Cas. 297=24 Cr.L.J. 
921 (Lah.). 


Offence — Abduction — No improper object 


rkuaiiuLiun 


not an onence under the law 
^ Indi a when unaccompanied by any of the intentions 
mentioned m S. 366. (1901) 6 C.W.N. 209=LR 

i?4 73=29 cTi; 
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(b). Knowledge or intention. 

* S. 366-A — ^Applicability — Conditions. 

S. 366-A of the Penal Code would be applicable 
only if at the time of the removal of the girl there was 
an intention on the part of the accused to have sexual 
intercourse with her. 1947 A.W.R. (C.C.) 56 = 
230 Ind. Cas. 144 = 1947 O.W.N. 180 = 1947 O.A. 
(C.C.) 56 = 1947 A Cr.C. 109=48 Cr.L C. 542 = 
A.I.R. 1948 Oudh. 1. 

S. 3^6 — ^Intention and knowledge. 

Married girl of 14 years married by accused to 
another person on taking bride price from him. There 
could have been no intent to marry the girl against her 
will since there could be no legal marriage j there was' 
certainly an intent that she should be seduced to what 
would be in the circumstances, illicit intercourse, and 
at the lowest the accused ceriairly knew' that it was 
likely that the girl would be forced or seduced to illicit 
intcr<»urse. All the elements, therefore, necessary to 
constitute an offence under 366 were established. 
A.I.R. 1943 Pat. 212=44 Cr. L.J. 590=22 Pat. 268 = 
207 Ind. Cias. 420. 

S. 365 — Husband, if can compel his wife to 

leave her parents* home and join him. 

The intention of persons charged under S. 365 at 
the time of abduction can be deduced only from what 
they subsequently did. 

Under the Indian Law, a woman is not a slave and 
there is no justification for tlic suggestion that a hus- 
band is entitled to use force to compel his wife to 
leave her parents house and join him. A.I.R. 1936 
All. 360 = 1936 A L.J. 340 = 1936 A.W.R. 441=37 
Cr. L.J. 827 = 163 Ind. Cas. 301. 

Ss. 363 and 368 — Kidnapped child left with 

accused. 

The accused’s brother having kidnapped three 
children left one of them witli tire accused and dis- 
app::arcd with the other two. The accused, finding it 
difficult to maintain himself, sought the help of a 
neighbour who, finding out who the guardian of the 
child was, sent it to the guardian. The accused was 
charged under S. 363, Penal C^dc; 

Held, tltat mere knowledge that his brother kid- 
napped the child could not bring liomc the offence to 
the accused, and that he was not liable under S. 363 or 
under S. 368. A I.R I933 Lab. 392=34 O.L.J. 
1177 = 146 Ind. Cas 42. 

Ss. 366, 366-A — Ingredients. 

T 1C essential ingredient of an offence under S. 366 
or 366-A is tlut tile accused intended or knew that it 
was likely tlut the abducted woman might or would 
be coinpelleJ to mirry a person against her will or tlut 
she miglit or would be forced or seduced to illicit inter- 
course. In the absence of evidence as to sucli intention 
or knowledge on the part of a person, he cannot be 
held guilty of the ojfence under 6. 366, however re- 
prehensible his conduct might have been otherwise. 
A I R. 1933 Oudh 45=9 O.W.N. 1181=34 Cr.L J. 
220 = 141 Ind Cas. 741. 

S. 361 — intentioo to marry child in contraven- 
tion of Child Alarriagc Restraint Act. 

An intention to give a child in marriage in contra- 
▼ention of the Child Marriage Restraint Act, 1929, is 
an unlawful purpose ” within the cxce-ption to S. 361, 
Penal (^dc, on the ground that if the purpose is c^irried 
out, the person giving child in marriage is liable to 
conviaion and punishment for a criminal offence. 


A.I.R. 1933 Rang. 98=34 Cr. L.J. 696=11 R. 213= 
143 Ind. C^s. 872 (F.B.) 

— — Ss, 361, Excep. & 366 — Intentioii — Gist of 
offence. 

The intention of the accused is the basis and grava- 
men of an offence under S. 366, Penal Code. Hence, in 
considering whether an offence has been committed 
under this section, the volition, the intention and the 
conduct of the woman are nihil ad rentt except in so 
far as they bear upon the intent with which the accused 
kidnapped or abducted her. 

Normally where a little girl under twelve years of 
age is taken out of the keeping of the guardian without 
the guardian*s consent, the act of the accused would 
arouse suspicion and where it also transpires that the 
child, within two months of being kidnapped, is ^iven 
in marriage by the accused, it would not require a 
great stretch of imagination for the jury to conclude 
that the accused, when he kidnapped the little girl 
intended to compel her to marry wilfully and in spite 
of her opposition. But to hold, Uiat where the accused 
had kidnapped a little girl under twelve years of age 
with intent to give her in marriage a prestm^tio jim 
set de jure arises that the accused Udnapped the child 
with intent to compel her, or knowing that it to be 
likely that she will be compelled to marry against her 
will, would be to travel outside the ambit of S. 366. 

Before the accused can be convicted of an offence 
under the first part of S. 366 the Court must be satis- 
fied as a matter of fact upon the evidence that the 
accused, when he bitmapped or abducted the woman, 
whatever her age might be, did so with intent to compel 
her or knowing it to be likely that she would be 
compelled to marry against her will, that is to say, 
in spite of her opposition; and unless such an intent 
is proved, the accused is entitled to be acquitted. 

A I R. 1933 Rang. 98=34 Cr.L.J. 696=11 R. 213 = 
143 Ind. Cas. 872 (F.B.). 

— -Ss. 368, 366— For a conviction under S. 368, 
the accused must be proved to have had knowledge of 
the fact of kidnapping or abduction. A.I.R. I932 
Oudh 28=8 O.W.N. 1325=33 Cr.L.J. 275=*36 
Ind. Cas. 243. 

— — S. 366-A — Where the accused is not shown to 
have imowledge or intention that the girl might be or 
was likely to be forced to illicit intercourse, the offence 
under S. 366-A is not committed. 102 Ind. Cas. 
552=28 P.LR. 260=8 A.I.Cr.R. 239=28 Cr. L.J. 
584=A.IR. 1927 Lah. 727. 

S. 366 is only an aggravated form of the offence 

created by S. 363, and where the girl kidnapped from 
lawful giurdianship is under the age of 16 yeaw, the 
intention of the accused in kidnapping her is the 
material matter and not the consent or willingness or 
otherwise of the kidnapped girl and if the intention of 
the accused is to give her in marriage, conviction under 
S. 3^ is right. 93 Ind. Cas. 248=20 S.L.R. 74“ 
27 Cr.L J 456=A I.R. 1926 Sind. 151. 

S. 368 — Requires “ knowledge ’* on the part of 

the accused and not merely suspicion or reason to 
believe. 87 Ind. Cas. 845=26 Cr.L.J. I02X=A.I.R. 
1926 Oil. 226. 

Ss. 366. 366-A— Where the accused took a 

girl under 18 years of age about from place to place 
with the intention of seducing her to illicit intercourse 
but force or deceitful means were not used. 

Held, that no offence under S. 366 but one ^^dcr 
S. 366-A was committed. 88 Ind. Cas. 463=2 O.W.N. 
445 = 26 Cr. LJ. ii 5I=A.I.R. 1925 Oudh 454- 

S. 366 — Where the abducted woman has volun- 
tarily lived with the accused for a couple of months 
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before abduction as his wife, and whom the accused 
had intended to marry. 

Held, the intention which is a necessary ingredient 
to constitute offence under S. 366 was absent and hence 
no offence was committed under the section. 72 
Ind. Cas. 533=24 Cr.L.J. 42i=A.I.R. 1924 Lah. 
218. 

— S4 366 — ^Accused party opposing every match 
for the girl and accused going tiirough Nikah 
form with her — Intention to force her to marry 
is proved. 

Where it was urged that the common object of 
party that took away the girl was to bring pressure 
to bear on her grandmother to give the younger sister 
of the girl abducted, in marriage to accused, and it 
was proved that the accused and his party were opposing 
every match proposed for the girl abducted and the 
accused went through a form of Nikah with her. 

Held, the intention of the party on carrying away 
the girl was not merely to bring pressure to bear on 
her grandmother but was to force the girl to marry 
accused. 77 Ind. Cas. 997=4 L.L.J. 322=25 Cr. 
L J. 533 =A.I.R. 1922 Lah. 410. 

Ss. 361, 366 — ^Abduction with intent to defile 

a lady^Offence. 

A person who compels a girl to go away from the 
place where her mother-in-law was, with intent to 
have sexual intercourse with her, commits an offence 
under Ss. 366 and 362. 9 M.L.T. 406 = 12 Cr.L.J. 
240=10 Ind. Cas. 290. 

(c). Knowledge and intention — Presumption. 

— S. 364"— In a case under S. 364, depending on cir- 
cumstantial evidence, the question of motive, is of 
^eat importance, and where there is absence of motive 
it is the duty of the Judge to emphasise this absence 
of motive which is a circumstance in favour of the 
accused. A.I.R. 1940 Cal. 561=71 C.LJ. 597 = 
42 Cr. L.J. 285 = 192 Ind. Cas. 352. 

S. 366— Where an accused charged under S. 366 

suggested that his intention was to lawfully marry the 
girl and it was admitted that the parties being of different 
castes could not marry according to Hindu Law, and 
also that the girl being below 21 years of age, they 
could not marry under Special Marriage Act, with- 
out the consent of her lawful guardian, i.e. her father : 

Held, that the marriage not being practicable, the 
accused must have contemplated illicit intercourse 
A.I.R. 1938 Cal. 551=39 Cr.L J. 835=42 C.W.R 
896 = 177 Ind. Cas. 29, 

■ S. 366— -Presumptioii as to intention. 

Even a forcible abduction does not amount to an 
offence under S. 366, Penal Code, unless there are other 
ingredients, namely the intention either that the girl 
should be seduced or forced to illicit intercourse or that 
she should be compelled to marry against her will. In 
a case under S. 366, there can seldom be direct evi- 
dent^ as to the actual intention of the abductor and 
that intention must be inferred from the circumstances. 
Section 114, Evidence Act, provides that the Court may 
presume the existence of any faa which it thinks likely 
to have happened, regard being had to the common 
course of natural events, human conduct and public 
and private business, in their relation to the facts of 
the particular case. Human nature being what it is 
whenever one finds a young man abducting a girl of 
marriageable age, the first and natural presumption 
must be that he has abducted her with the intention 
of having sexual intercourse with her, either forcibly 


or with her consent after seduction or after marrying 
her. If he has any intention other than that whic^ is 
suggested by the natural circumstances of the case, the 
burden lies upon him under S. 106, Evidence Act, to 
prove that intention. A.I.R. 1938 L^. 474=40 
P.L.R. 730=39 Cr.L.J. 844=177 Ind. Cas. 97. 

S. 366 — ^Intention can be Inferred from 
conduct of accused and circumstances of case. 

In a case under S. 366, it is the duty of the prose- 
cution to prove that the abduction took place with the 
intention mentioned in the section ; but then the 
intention can also^ be inferred from the conduct of the 
accused and the circumstances of the case. Ordinarily 
it is not possible for the prosecution to establish the 
intention except by proving the conduct. A girl of 
about 14 years was forcibly abducted by the accused. 

Held, that no inference except of the intention 
such as is mentioned in S. 366 is possible. 123 Ind. 
Cas. 528 = 1930 Cr. C. 20=31 Cr.L.J. 529=A.I.R. 
1930 Lah. 52. 


*"S. 366— Presumption— When woman is kid- 
napped it is with one or other intents mentioned 
in S. 366. 

It is practically impossible for the prosecution in 
case of kidnapping and abduction to establish aflSrma- 
yvely the intention with which a woman is abducted. 
But it is a fair and justifiable presumption that when 
any woman is kidnapped or abducted it is undoubtedly 
wth one or other of the intents specified in S. 366. 
TTic intention is more or less a matter of inference 
though there may be cases where the matter is cap- 
able of direct proof. It is for the accused to explain 
away incriminating circumstance 120 Ind. Os. 
606 = 1930 Cr.C. 171=31 Cr.L.J. i3i=A.I.R. 1930 
Lah. 163. 


— Ss. 359 to 369 — Intention — Persons selling 
^rl with knowledge or intention that she would 
be subjected to illicit intercourse are 
pBlty — It is not necessary that accused should 
know that girl is married. 

D having quarrelled with her husband left her 
house with the idea of going to her grandfather. She 
met S and N on the way who offered to escort her 
Instead of doing so, they tried to sell her and being 
imsuccessful concealed her in the house of 5 where 
she was later on traced by her relations. It was con- 
tended that .S did not taiow that Z) was a married 
girl. 


Held, that even assuming that 5 did not know that 
V was a married girl, his attempt to sell her clearly 

L imder S. 366-A. The manner in 

whicm 5 tried to dispose of D was clear indication of 
nis intention or knowledge that the girl would be 
subjected to illicit intercourse. The condua of N also 
showed his guilty knowledge and intention. 1930 
Cr.C. 53I=A.I.R. 19301.^.463 = 127 Ind. Cas. 159. 


S. 366— Intention under S. 366 is a matter of 
inference from the circumstances of the case and 
subsequent conduct of the accused after the abduction 
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13. Jurisdiction. 

S. 366 — Order for custody of girl after trial 

is over. 

After trial is over, order for custody of girl with 
reference to whom tlie offences were committed is 
wholly without jurisdiction. A I R. 1934 Cal. 756 = 
38 C.W.N. 1211=36 Cr.LJ. 231 (I) = i52 Ind. 
Cas. 973. 

S. 361 — Jurisdiction to try the ofience — 

Place of offence. 

A p.TSon charged with having committed the offence 
of kidnapping at a place outside British India, cannot 
be tried by a Court in British India though the person 
kidnapped may be concealed or detained in British 
Indh, 20 C.W.N. 62 = 17 Ci.LJ. 128 = 33 Ind. 
Cas. 304. 

S. 3 ^ 1 — Order of Magistrate — Uhra vires. 

An order by a Magistrate making over a minor 
girl to the maternal uncle on certain conditions and 
entrusting her to a trustee until fulfilment of those 
conditions, is uhra vires. 1 O.L.J. 416=15 Cr.L.J. 
640=25 Ind. Cas. 840. 

14. Interpretation. 

(a) Against the will and without the consent of. 

(b) Concealment. 

(c) Deceitful means and illicit intercourse. 

(d) Enticing. 

(c) Forced. 

(f) Induce. 

(g) Keeping. 

Ch) Seducing to illicit intercourse. 

(i) Taking. 

(a). Against the will and without the 

consent of. 

S. 366 — Though every act done “against the 

will” of a person is done “without his consent” 
yet an act clone ‘‘without the consent” of a person 
is not necessarily “agiinst his will”, which expression 

irnoerts thit the act is done in spite of the opposition 
of the person to the doing of it. AIR 1933 Rang. 
98 = 11 R 213=34 Cr.L J. 696 = 143 Ind. C^s, 872 

CRB.). 

(b). Concealment. 

S. 368 — ‘Concealment*, meaning of. 

‘‘Concealment” means a withdrawal fiorn the 
actu.il ohscrvai ion of others of the person kidn.apped 
or abducted and not merely taking her away to a long 
distance so ihit her father or guardian would not 
know where she was. 

Where a kidnapped girl is taken to a welUvhcrc she 
is allowed to move in the neighbouring field-', it c.mnot 
be said that she is concealed. A I.R. 1939 Lih. 
26 41 IM. R 162=40 Cr L.J. 2^7 = 179 Ind Ca>. 
874 

S. 36H— It is dvJbtf-il whether it is possible 

to read into the words ‘‘ the offence t>f kidn.ipping 
or thj iction ” the words “ wrongfully concealing 
or keeping in e\>nlincment a kidnapped person 
and altho.igh t'' . p inishment under S. 36K Is the 
sirne as that under S 36 > the offences arc not the same. 
46 All 138-21 ALJ. 912=5 L.R A. (Cr ) 49^25 
Cl . L.I. 5S2-A 1 R 1924 All 454 Ind. Cas. 40. 


(c) Deceitful means and illicit intercourse. 

Ss. 362 and 366 — “Deceitful means** — ^^lllldt 

intercourse**. 

Held, (i) that the expression “dcceitftil means*’ 
as used in S 362, is wide enough to Include the in- 
ducing of a girl to leave her guardian’s house by means 
of a representation that the person to whom she went 
would either marry her himself or arrange for the 
marriage j (2) that the words “inicit intferooursc,** 
as used in $.'366 mean merely sexual intcr<k)UTs& 
between a man and a woman who- are not< husband 
and wife. (1907) A.W.N. 199=4 A.L J. 482.‘>' •' j 

(d). Enticing. 

— — S. 361— The expression “enticing involves 
thit, while the person kidnapped might have left 
the keeping of the lawful guardian willingly, stin‘the 
state of mind t**?.! brought about that willingness 
must have been induced or brought about in some 
way by the accused. 109 Ind Cas. 907=27 M.Ii.W. 
683=29 Cr.L.J. 635 = 1 M Cr Ci 65=A.I.R.fj 1928 
Mad. 585 = 54 M.L.J. 456. > 

* • I 

(e) . Forced. ^ 

S. 362 — “Force** — Meaning of. - 

The word “ force ” in S. 362, Indian Pciial Co^e, 

means actual force and not merely a show or threat 

of force. I.L.R. (1950) A. 787 = 1950 A.W.R. 98*^ 

A.I.R. 1919 All. 710 = 51 Cr.L J. 29. .f 

• . 

S. 366 — ^The word * forced * as used in S. 366, 

is used in its ordinary dictionary sense and would 
include forced by stress of circumstances. 50 C.L.J- 
593 = 1930 Cr.C. 209 = A. I.R. 1930 Cal. 209=57 Cal. 
1074 = 124 Ind. Cas. 656. 

I J r 

(f) Induce. 

S. 362 — “ To induce ” means “ to lead into,” J 

it connotes a lc.iding of the woman in some direction 
in wliich she would not otherwise have gt^ne. There 
must be 0 change of mind c.auscd by an external 
pressure of some kind. A. I R 1934 Sind 164=3^ 
Cr. L J. 231 (2)=i52 Ind. Cas. 1061. 

Ss. 359 to 369 — The word “ induce,” is used 

in its ordinary mc.aning of any words of inducement 
flowing from one person to the girl. 1930 A.LJ* 
1113 = 125 Ind. Cas. 577=A.I.R. 1930 All. 497- u 

(g). Keeping. 

S. 361 — “Keeping** — Meaning of— Minor 

married girl leaving husband’s house after fl 
quarrel to seek temporary shelter with a rela- 
tion — If continues in the keeping of her hus- 
band’s guardianship. 

A married girl under 16 years of age who leaves 
her husband’s house of her own accord after a quarrel 
and is proceeding to the house of a near relation with 
the idc.a of seeking tcmpoiary shelter with him, docs 
not cense to be in the keeping of her lawful guardian 
and a person who induces her at the tirnc to go with 
him is guilty of kidn.appinp Her seeking proicrtion 
with a ne.ar relation is not at all inconsistent with thc 
continuity of her being in the keeping of the guardian- 
ship of her husband. The minor docs not cease 
to be in the keeping of the gi^ardian unless the guardian 
himself abandons the minor or the minor haying 
attained years of discretion voluntarily and definitely 
abandon the protection of the guardirin. 

(1949) Cut. I94=A.I.R. 1949 Orissa 22 = 50 Cr.I-.J 
650 , 
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~S. 361 — Lawful guardian — Meaning of — 
Keeping — ^Temporary absence. 

The word ‘keeping’ in S. 361 connotes the fact, 
that it is compatible with independence of action 
and movement in the object kept. It implies neither 
apprehension nor detention, but rather maintenance, 
protection and control manifested not by continual 
action but as available on necessity arising ; the control 
of the guardian is not put an end to, by the fact that 
the minor has temporarily left the guardian’s house. 
6 Bom. L.R. 785, Foil. 6 S.L R. 71 — 13 Cr.L.J. 
736 = 16 Ind. Gas. 768. 

Ss. 363, 368 — Keeping of the lawful guardian — 

Possession — Kidnapping — Lawful guardianship. 

A girl under sixteen years of age was going to a 
vegetable market in search of work. On her way 
she met another woman, who asked the girl to accom- 
pany her under a promise of obtaining work for her. 
The woman took the girl to her house and kept her 
there all evening, when she was removed by the accused 
in a closed c.\rri^c to a solitary bungalow far away 
from the town. The accused kept the girl thete for 
two days and two nights after which she was permitted 
to return to her home. 

Held, that the accused were guilty under S. 368 
of the offence of wrongful concealing a minor knowing 
that she had been kidnapped. In S. 363, the Legis- 
lature has advisedly prefened the phrase “ keeping 
of the lawful guardian ” to the word “ possession ” 
which frequently recurs in the Code in connection 
with inanimate objects. The word “ keeping ” 
connotes the fact that it is compatible with indepen- 
dence. of action and movement in the object kept. 
It implies neitherapprehension nor detention but rather 
maintenance, protection and control manifested not by 
continual action but as available on necessity arising, 
^d this relation between the minor and gu.ardian 
is certainly not dissolved so long as the minor can 
at will take advantage of it and place herself within 
the sphere of operation. (1904) 6 Borq. L R. 785. 

(h) Seducing to illicit intercourse. 

, S. 366 — Committing the first act of sexual 

intercourse, if seducing. 

The term * seduce * in S. 366 is used in the general 
sense of enticing or tempting, and not in the limited 
sense of committii^ the first act of illicit intercourse. 
The substantial offence in the section is the act of 
kidnapping or abduction ; and the intention or know- 
ledge that the girl may be forced or seduced to illicit 
intercourse raises it to an aggravated form of the main 
offence of kidnapping or abduction and punishable 
with greater severity. The material words in the 
section are “ illicit intercourse ” rather than “forced 
or seduced.” It is the illicit nature of the intercourse 
for which the kidnapping or abduction takes place 
that coristitutcs the aggravation of the offence and not 
the priority in point of time of such intercourse. 
AIR. 1935 Bom. 189 = 59 Bom. 652 = 37 Bom. L.R. 
176=36 Cr.LJ- 1509 = 158 Ind. Gas. 1048. 

S. 366 — Seduced to illicit intercourse, mean- 
ing of. 

The expression ‘ seduced to illicit intercouse ’ in 
S. 366 is not to be intended to be restricted to an 
inducement to a woman to surrender her chastity for 
the first time but it cannot be deemed to include a case 
where a man takes back a woman with whom he had 
been living until very recently for a period of several 
months during which he had been indulging in illicit 
intercourse with her. A.I.R. 1934 Pat. 170=35 
Cr.L J. 814 = 15 P.L.T. 229 = 148 Ind. Cas. 791. 


Ss. 366, 36$, 109 — “ Seduced to illicit inter- 
course” in S. 366 — Meaning of — Whether restrict- 
ed to inducing a girl to surrender her chastity 
for the first time — Abettor not shown to have 
guilty mind — Conviction for abetment — Lega- 
lity of. 

The expression ‘seduced to illicit intercourse’ in 
S. 366, Indi'-n Penal Code, is not restricted in meaning 
to inducing a girl to surrender her chastity for the first 
time. The expression means “ induced to surrender or 
abandon a condition of puiity from unlawful sexual 
intercourse.” Therefore, as accused cannot be con- 
victed of this offence unless it is proved that the girl 
was leading a life pure from unlawful sexual intercourse 
at the time when the kidnapping took place. This 
does not mean that it is necessary to prove that the 
girl has never, at any time, surrendered her condi- 
tion of purity from unlawful sexual intercourse. She 
may have surrendered it in the past, and thereafter, 
have resumed a life of purity. On the other hand, 
if she is already leading a life of indulgence in unlawful 
sexual intercourse at the lime of the kidnapping, it 
cannot be said with any reason or sense that she was 
kidnapped “ in order that she might be seduced 
to illicit intercourse ” within the meaning of the 
section. In such a case, the accused could not have 
kidnapped her in order that she might be led astray 
in conduct, or drawn away from the right course 
of action into a wrong one, because she was already 
astray, and was pursuing a wrong course at the time 
of the kidnapping A.I.R. 1933 Cal. 718 = 35 Cr.L.J 
307^=38 C.W.N. 71=60 Cal. 1457 = 147 Ind. Cas. 
79- 

S.366— T he phrase ‘ seduced toillicitmtercourse * 

implies two distinct stages in the cct of the accused, 
the seduction and the illicit intercourse. They must 
be two distinct acts, though they may follow in immedi- 
ate sequence. The words or actions of the accused 
which induced the girl to submit to the illicit inter- 
course must precede the actual act. The term 
“seduction ” can only properly be held applicable 
to the first act of illicit intercourse, unless there be 
proof of a return to chastity on the part of the girl 
meanwhile, or unless possibly there is an intention 
on the accused’s part that the giil sliould be seduced 
by some different man. 

The act of seduction alleged must be subsequent to 
the kidnapping in order to make S. 366 applicable. 
A.I.R. 1932 All. 409 = 1932 A.L.J. 483 = 33 Cr.L.J. 
669= 54 All. 756 = 138 Ind. Cas. 609. 

; 7S. 366-A — The expression “illicit intercourse” 

in S. 366-A means sexual intercourse between a man 
and a woman who arc nor husband and wife AIR 

1932^ 555 = 33 Cr. L.J. 673 = 33 P.L.R.727 = 

138 Ind. Cas. 597. 

— S. 366—* Seduced * includes subsequent 
seduction for further acts of illicit intercourse. 

The word ‘ seduced ’ as used in S. 366 si.ould not 
be taken to have that narrow meaning of inducing 
a girl to part with her virtue for the first lime but 
that even thougli a girl may have by the first act of 
seduction surrendered her chastity, subsequtiu seduc- 
tion for further acts of illicit intercourse is also meant 
to be included. 50 C.L.J. 593 = 1930 Cr.C. 209 = 
A.I.R. 1930 Cal. 209 = 57 Cal. 1074 = 125 Ind. Cas 
656. 

S. 366— Words “seduced to iUlcit inter- 
course do not refer to first act of seduction 
only. 

The words “ seduced to illicit intercourse” do not 
refer to first act of seduction or surrender of chastity 
but Urey refer also to subsequent cohabitation as well 
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The object of the section is to punish not the seduc- 
tion by itself but the kidnapping of the kidnapped, 
to Bur, L.R. 196, Foil. 1929 Cr.C. 379=A.I.R. 
1929 Pat. 651. 

S. 366 — Per Kincaid, J. C. (Kennedy A J.C.» 

doubting). Seduction is not to be confined to the 
first connexion with an unmarried girl. 

It is not a correct proposition that because a man 
has induced a girl, while in the custody of her parents, 
to surrender her chastity, he docs not commit further 
act of seduaion to illicit intercourse, when he persuades 
hci to live with him to a condition of concubinage 
not sanctioned by marriage. 10 Bur. L.R. 196 and 
Rex. V. Moon, (1910) i K.B. 818, Foil. 96 Ind. Cas. 
188 = 27 Cr.L.J 1292=A.I.R. 1927 Sind 97. 

(i). Taking. 

—361 S.— “ Takes any minor “—Meaning of. 

Mere passive consent on tlie part of a person in 
giving shelter to a minor married girl does not aiiiount 
to taking or enticing of the minor girl. But if he 
aaivcly brings about her stay in his house while she 
is proceeding to the house of a near relation after 
leaving her husband’s house of her own accord, by 
playing upon her weak and hesitating mind, it amount’s 
to his taking the girl within the meaning of S. 361, 
Indian Penal Code. 

It cannot be maintained that taking which is 
requisite to kidnapping must be consututed by a 
single act. A whole scries of acts might togeilicr 
constitute the process of taking and when aaually 
the taking is complete and in that sense kidnapping 
has been commined is a question of fact. 5 P. 536, 
referred to. I. L.R. (i949) Cut. I94=A.I.R. 1949 
Orissa 22 = 50 Cr.L.J. 650. 

— — S. 361— The expression “taking” in S. 361 
is not confined to mere physical taking. There is 
such a taking as is indicated in the common expression : 
“If you will come along, I shall take you.** T^e 
expression taking out of the keeping of the la^vful 
guardian must, therefore, signify some act done by tJic 
accused which may be regarded as the proximate 
cause of the person going out of the keeping of the 
guardian or in other words, an act but for which the 
person would not have gone out of the keeping of the 
guardian as he or she did. 

Where it was found that the girl, alleged to be kid- 
napped by the accused, had written letters in which 
slic was desperately calling for him to come and take 
her away and she was soon after ^discovered to be 
with the accused or under tlic control : 

Held, tliat from these two faas it is legitimately 
open to a Court of law to assume that he finally 
yielded in the solicitations and made it possible for 
her to get away and that is sufficient “taking” inlaw 
for tlic purposes of S. 363* Indian Penal Code. 109 
Ind Cas. 907 = 27 M.L.W. 683 = 29 Cr.L.J. 635 = 

I M Cr.C. 65=A.I.R. 1928 Mad. 585 = 54 M.L.J. 456. 

S. 361 — ‘Taking’ — Meaning of. 

‘Taking’ in S. 361 means physical taking, l 
O.L J. 330 = 15 Cr.L J. 630 = 25 Ind. Cas. 638. 

15. Lawful custody. 

S. 366 — Where a minor leaves the immcdiaic 

custody of her lawful guardian for a temporary purpose, 
such as a visit to friends, she will no doubt be deemed 
to be still in his keeping for the purposes of S. 361. 
A I R. 1943 Pat 2i2 = Cr.L,J. 590=22 Pat. 266 = 
207 Ind. Cas. 420. 


Ss, 359 to 369 — ^Where the mother from whose 

t^stody a Mahomedan minor girl was removed by 
the accused was proved 10 have married in a stranger 
family and consequently lost her right of guardian- 
ship. 

Held, that the conviaion under S . 363, Indian Penal 
Code, could not be sustained. 51 C.L.J. 476=A.I.R. 
1930 Cal. 665(2)=I28 Ind. Cas. 181. 

i6. Lawful Guardian, 

(a) Entrustment. 

(b) Lawful Guardian — Meaning of. 

(c) Lawful Guardian— In the keeping of. 

(d) Lawful Guardian — ^Who is, 

(e) Miscellaneous. 

(a). Entrustment. 

Ss. 3 ^ 3 i 3 ^*> Explanation — Parents of girl, 

held lawful guardians and accused guilty under 
S. 361. 

The reasonable and proper construction of the 
Explanation to S. 361 should be to regard the ex- 
pression “ lawfully entrusted ” as signifying that the 
care and custody of a minor should have arisen in some 
lawful manner so as to show as if the person having 
the custody of the minor had been entrusted with 
the care and custody of the minor. The entrustment 
may be by a legal guardian ; it may be written, oral 
express or implied. In the absence of a legal guardian, 
the entrustment may be presumed from the course 
of conduct of tlic person actually taking upon himself 
the duties of the care or custody of a minor. Guardian- 
ship connotes maintenance, protection and control 
of a minor. The word used in the explanation is 
“ lawful ” and that must be distinguished from the 
term “ legal.” A guardian may be lawful without 
bcing_ a legal guardian. The expression “lawful 
guardian” must be liberally construed. 

A girl of 14 years who was married at the age of 3 
and had lost her husband before attaining puberty ws 
living wiili her mother and putative father. All the 
time she was living with her parents. According 
to the custom, a married girl could not leave her 
parents’ house before attaining puberty .and the husband 
was not entitled to her custody until she attained 
maturity. The father-in-law of the girl never cared 
to exercise his right and was not willing to undertake 
the responsibility of a guardian. The girl was kid- 
napped by the accused while thus living with her 
parents : 

Held, that the parents never lost their guardian- 
ship as the girl did not attain puberty and even if 
they had lost it by her marriage, that >vas revived 
in consequence of tiic failure of the fathcr-in-law 
to take up the responsibility of a guardian. At all 
events, thc^ father-in-law must be deemed to have 
“entrusted” the guardianship to the p,arcms as was 
clear from his course of conduct. The accused was, 
therefore, guilty under S. 361. A.l.R. 1941 Nag. 
66 = 1 . LR. (1942) Nag. 34=41 Cr.L.J. 356 = 1940 
N.L J. 203 = 186 Ind. Cas. 660. 

Ss. 3 ^ 3 > 3 ^x — E ntrustment, proof of. 

The entrustment required by the explanation to 
S. 361, may be proved not only by oral evidence but 
also by surrounding circumstances and the conduct of 
the parties concerned. A.I R. 1937 Pat. 263 = 15 
Pat. 817 = 38 Cr.L.J. 673 = 18 PL.T. 535 = 269 Ind. 
Cas. 48. 



733 


PENAL CODE (I860,) Ss. 359 to 369—16. Lawful Guardian. 


734 


— Ss. 359 to 369>~Lawful entrustment means 
acceptance of the trust. 

To bring a case within the purview of the expres- 
sion entrusted** in explanation to S. 361 

it must be clearly shown that not only the mother 
of the girl requested the alleged guardian to take 
the girl under his protection but that he accepted 
the trust. 1930 Cr.C. 649=A.I.R. 1930 Sind 164 = 
126 Ind. Cas. 55. 

(b). Lawful Guardian — Meaning of. 

— S. 361 — Per Meredith J. — ^Though the explana- 
tion to S. 361 may extend the accepted definition of 
the words “ lawful guardian ** under the civil law, yet, 
as against a person who, in fact, is the civil law guar- 
dian of the minor, mere de facto ^ardianship cannot 
be set up so as to convict the real civil law guardian of 
an offence under S. 361. A.I.R. 1943 Pat. 109= 

43 Cr.L.J. 918=203 Ind. Cas. 163. 

S. 361 — ^The words “ lawful guardian ’* in S. 361, 

include a de facto guardian. A.I.R. 1943 Pat. 212 = 

44 Cr.L.J. 590=22 Pat. 263 = 207 Ind. Cas. 420. 

S. 361 — ^The words “lawful guardian ** in S. 361 

are used in a wide sense. They are made by the 
explanation to that section to include any person law- 
fully entrusted with the care or custody of a minor. 

A.I.R. 1934 Pat. 170=35 Cr.L.J. 814 = 15 P.L.T. 
229=148 Ind. Cas. 791. 

Ss. 359 to 369 — Lawful guardian. 

In case of a girl whose parents are dead and who is 
below 16, her brother though not over 18 years of age 
is deemed to be her lav^^ul guardian. 1929 Cr.C. 

563= A.I.R. 1929 Lah. 835. 

— — S. 361 — The test of lawful guardianship is that 
the infant or minor should be in a position to apply 
to his guardian for protection. It is not necessary 
and the law does not require that the Crown should 
prove that a minor has been taken actually from the 
actual custody of his guardian. 1929 Cr.C. 543 = 
A.I.R. 1923 Sind 249. 

S. 361 — Lawful guardian, meaning — 

Removing minor from custody of nearest male 
relative. 

Though a person happens to be the nearest male 
relative of a Hindu minor girl, it does not give him 
the absolute right to the custody of the girl. If he 
takes her away without the consent of the person 
in whose custody she was, he is guilty under S. 361. 
Only the natural guardian of a minor could raise 
the technical plea that the legal relations of ward 
and guardian did not exist between the minor and the 
person from whose custody she was taken away 18 
AL.J. 64=2 U.P.L.R. (H.C.) 76 = 21 Cr.L.J. 50= 
54 Ind. Cas. 402. 

— — S. 361 — Lawful guardian — Meaning — Essen- 
tials of offence. 

By the explanation added to S. 361, Indian Penal 
Code the aa:epted and general meaning of the term 
lawful guardian has been extended so as to include 
a person lawfully entrusted with the care or custody 
of a minor. The section and the explanation ere 
express and exhaustive and to constitute an offence 
there must be in fact a duly, properly and legally 
proved taking or enticing away of a minor from the 
custody of the following persons : (i) the natural 

guardian, (2) the legal guardian if the natural guardian 
be dead or (3) a person lawfully entrusted with the 
care and custody of a minor. The term * lawfully 
entrusted ’ means a declaration of trust and the 
handing over or the giving or entrusting of a minor 


to the care and custody of another by a person compe- 
tent to do so unaffected by any illegality or impro- 
priety coupled with the assent, express or, implied 
of the person in whom the trust is vested or imposed. 
Neither the declaration of the trust itself nor its accep- 
tance need be necessarily in writing , it is sufficient 
if the declaration is verbally made and given or if it 
arises from a course of conduct consistent only with 
the existence of such antecedent declaration and 
accepted verbally or by necessary implication arising 
from the conduct of the party so entrusted with the 
duty imposed. S. 361 has no application to self- 
constituted ^ardians, nor to persons who are taken 
up and maintained by charitable institutes. The 
mere relationship per se of master and servant does 
not constitute the laner, the lawful guardian of a 
minor servant in his employment nor can such master 
of such minor, in the absence of proof, be deemed 
to be a proper person lawfully entrusted with the 
care and custody of such minor. 4 Pat. L.J. 74 = 
(1919) P. H.C.C. 33=20 Cr.L.J. 161=49 Ind. 
Cas.48i(F.B.). 

S. 361 — Lawful guardian, meaning of — 

Kidnapping — Guardianship. 

A married woman under 16 being dissatisfied with 
her mother-in-law left her husband’s home for her 
maternal uncle’s. On the way she was deceitfully 
taken^ to Aligarh where she was kept in the house 
of K*s brother. Her negotiations were set on foot 
by K to pass the girl as a jat, but on the girl disclosing 
her identity to some woman there, K left the villrge 
Thereupon K*s brother took her to Thana, and 
pending enquiry by the police she lived for a month 
at his place. 

Held, that K was guilty of kidnapping though 
the girl left home of her own accord she did not cease 
to be under_ the guardianship of the husband, her 
lawful guardian, but K’s brother was not guilty as 
he was not one of the conspirators. 14 A. L.J. 702 = 
17 Cr.L.J. 532 = 36 Ind. Cas. 580. 

— S. 361— Lawful guardian— Meaning^Kidnap- 

pmg— Mother in custody of child— Consent. 

__ * . y* . ... was charged with kidnapping 

a girl from the lawful guardianship of her maternal 
uncle and it was found that the mother of the girl 
was present with the accused when he was leading 
the girl away and consented to it. 

Held, that the maternal uncle’s guardianship ceased 
and the guardianship of the mother revived and that 
taking with her consent was no offence under S ^66 
i6 Cr.L.J. 237=27lnd. Cas. 909(Mad.). * 

-TTT®* 36*— Lawful guardian— Meaning of— 
Ki^apping — Lawful guardian of a Hindu 
widow. 


wncre the widow was residing with her husband’s 
mother, with the consent, express or implied, of her 
deceased husband’s brother, the husband’s mother 
was the lawful ^ardian of the girl for the purples 
of S. 361. 27 P.R. 1915 Cr. = i6 CrLT 780-^ 
P.W.R. i9i5Cr.=3iInd Cas.380. 


Ss. 361, 363— Lawful guardian— Meaning. 

Where in a divorce suit a decree was passed dis- 
marriage and ordering the wif^ to deliver 
up the son born of the marriage to the husband and 
the decree was forwarded to the High Court fm conffi- 
^tion^dcr S. 17 of the Act IV of 1869, the husband 
obtamed custody of the son, but soon after the wife 

maTon ofThe dT/ree b'y'^'he^’H^^h'^Cou^^ 

could not be chatyd /'JnrthI 
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confirmation of the decree the parties were still hus- 
band and wife. 41 Oil. 714 = 18 C.W N. 484 = 15 
Cr.L J. 72 = 22 Ind. Cas. 424. 

S. 361 — Lawful guardian — Meaning of. 

Where a girl lived with the maternal uncles for 
more than a year and the paternal uncles who claimed 
an interest in the properties in her name, forcibly 
cirricd away and married the girl to somebody. 

Held, that they were rightly convicted, i O.L.J. 
416 = 15 Cr.L J. 640 = 25 Ind. Cas. 840. 

S. 361 — Lawful guardian — Meaning of. 

The term ‘ lawful guirdi rn ’ docs not include a person 
who has himself gained possession of the minor by 
conunitting an offence under S. 761, bi t it docs in- 
clude a person with whom the minor resides by the 
express or implied consent of those possessing higher 
legalrights. 7 P.R. 1911 Cr. = 3i P.WR 1911 Cr.= 
12 Cr. L J. 211 = 154 P.L R ii = io Ind. Cas. 97. 

S. 361 — Lawful guardian — Meaning. 

The term ‘ law-ful guardian ’ includes a Jc facto 
guardian of a minor whose guardianship is not against 
the wishes of the husband of the minor. 12 Cr.I. J. 
239 = 10 Ind. Cas. 281 (Mad.). 

Ss. 361, 363, 366 — * Lawful guardian * — 

Parents — Possession continues though physical 
possession temporarily with another. 

P’s daughter went to the hou->c of her lister, who 
wiili her husband, lived with her husband’s uncle 
K. While there with K's consent certain people look 
the girl away and g.ive her in mariiagc to tme to wlu'ni 
P had objeaed to their knowledge and K. 

Held, that though they could not be convicted 
of kidnapping S from the guardianship of N, yet 
they should be tried for kidnapping from the guardi-an- 
ship of P. The word ‘ include ’ in S. 361 does nor 
limit the protection given to parents and minors, bi:t 
extends it by including in the term ‘ lawful guardi ui ’ 
any one I mfully entrusted with the care or custody 
of the minor. The parents’ possession continues 
even thougli phy.-.icrl possession is wiili anotlier for a 
limited time and for a limited purpose. (1900) 24 
M 284 ^10 M.JL.J. 405 

(c Lawful guardian — In the keeping of. 

S. 366 — Wiiere a mint)r abandons the house i»f 

her g lardiiia of her own accord and has no intvntitm 
of returnitig to the house, she C 4 nnt)t be held to con- 
tinue in tile keeping of her lawful guardian. A I R. 
1941 ()udh 567 = i 94 i O.W.N 874 42 Cr.L.J. 728- 
1941 A. W.R. 260-= 17 Luck 128 = 195 Ind. Cas. 371. 

Ss. 368 363 — Wife turned out by husband. 

Where a minor is living with a lawful guardian, but 
is taken or enticed away from a street or some other 
place of resoii, die position is that the guardian retains 
the c.ire and custody of die minor even though the 
latter is not actually in the house. But. where the 
guardi in abandons die cire and custody of die minor 
.ind alloW' her to gt> anywhere* die likes, she cannot he 
considered to he in Ids circ or custody. Where, there- 
fore, a person takes away a minor giil uho lias been 
tinned out by licr husb.uid and allowed to be free to gt) 
anywhere, there is no cisc of kidnapping from lawful 
gjirdiiiiship. A I R. 1937 All. 182 — 38 Cr.L J. 401 = 
1936 A. W.R 1065 = 167 Ind Cas. 676. 

Minor — Control of guardian — ^Termination. 

The ni.re fact lliai the minor leaves protection 
her guardian does not put her out of the guardian's 


keeping. But if the minor abandons her guardian 
with no intention of returning she cannot, be held, to 
continue in the guardian’s keeping. Which principle 
should be applied to a particular ease, depenos on die 
facts of diat ease. 87 Ind. Cas. 513=30 C-WK. 
215=26 Cr. L.J. 977=A.I R. 1926 Cal. 467., 

S. 363 — Lawful guardian — Meaning of — 

• Keeping ‘ Taking.* 

So long as the minor can at will take advantage 
of the guardianship and protection and place hcrstlf 
wiUiin tile sphere of its operation, the relation between 
the minor and gimdi -n implied by the word ‘ keeping ’ 
is not dissolved 55 P.L R. 1916=25 P.WR. 1916 
Cr. = i7 Cr.L.J. 236 = 34 Ind. Cas. 652. 

— — S. 361 — Lawful guardian — Meaning— Kid> 
napping — Child passing out of keeping of 
guardian. 

A little gil l who wiili no intention of starting life 
independently Ic.ivcs her house for living with another 
relation, ciimot be considered to have passed out of 
the keeping of lier natural guardian, until she h^s 
by some overt ;.ct parsed into die keeping of some 
one else. A person who induces her to accompany him 
s!iortly ifier she leaves iier house is guilty of an offence 
under S. 366. Where the accused removed a girl 
to a place far away from her house, and deprived her 
.of all independent judgnient and will power by threats 
and inducements, she is confined because she is not 
conscious of die desire to escape. 8 S.LR. 182 = 
16 Cr.L J. 117 — 27 Ind Cas. 181. 

,1 

(dv Lawful guardian — Who is. 

S. 366 — Mother is lawful guardian for the purpose 

of S. 366 even though die minor is illegitimate cmid. 
1935 M.W.N. 358. 

S. 361, Expln. — Removal from custody of dc 

facto ^ardian for and with consent of civil 
guardian, whether offence. 

Aliliougli the Explanation to b. 361 is intended to 
extend the mc.ming of ilic words “ l.iwful guardian ” 
beyond their ordinary scope sons to include any person 
l.uyfully entrusted widi the care or custody of the 
minor, it cannot be used to mean tliat as against a 
person wlio, in fact is the civil guard.an of the minor, 
mere Jc facto guardianship c.in be set up so .as to con- 
vict the real civil gu; rdien of an offence under S. 361. 

Where a niinur boy was taken away from the de 
facto guardianship of the compluin.'tnt by the accused 
in association with and on behalf of tile boy’s paternal 
aunt who was alleged to be the civil guardian of the 
boy at law : 

Held, that the accused could not be convicted with- 
out coming to a conclusion whether the paternal aunt 
was the gua.'dian of the boy at civil law, merely because 
the boy was admittcdlv in the de facto guaidianship 
of the comphin.int. A. I R. 1931 Cal. 446 = 35 C.W.N. 
195=32 Cr.LJ. 888 = 58 Cal 897 = 132 Ind. Cas. 
246. 

S. 361 — The husband of a Mahomedan girl, 

wlio lias not attained piilu-rty, is not the l.swful guardian 
of her person under the Mahonied.'in l.aw. I-Ur lawful 
guardian i, ordinarily her mother and if the mother is 
dead, the mother’s mother. 73 Ind. Ois. 936 = 
27 C.WN. 531=37 C.L J. 329 = 24 Cr.LJ. 712* 
A.I.R. 1923 Cal. 672 

(c). Miscellaneous. 

S. 361 — Korea of joint Hindu family, position 

of. 

The position of a kana in a Hindu family is a unique 
one and even though one need not go so far as to say 
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that a person would necessarily be the Ia\N'ful ^ardian 
of a minor within the meaning of S. 36i> by the nierc 
fact of bis being a kartoy it is safe to say that very slight 
evidence of the consent of the natural guardian would 
be required to hold that the karta of the family was in 
fact the guardian of a minor who is being brought up 
under his care. A. I R. i937 P**!* 263 = 15 Pat. 817 — 
38 Cr. L.J. 673 = 18 P.L.T. 535 = 169 Ind. Cas. 48. 

~ — S. 361 — Dual guardianship. 

The conception of a dual guardianship is, by itself, 
not repugnant to law and it is not difficult to conceive 
of cases where there may be more than one guardian. 
The guardianship of the father does not cease while a 
minor is in the possession of another person who had 
been lawfully entrusted with the care and custody of 
such minor by the father. Again, there is nothing in 
law to prevent the father or the mother of a minor, 
who may be his or her lawful guardian for the lime 
being, from entrusting lawfully the care and custody 
of such minor to more than one person at a time. 

A person should be regarded in the eye of the law 
as having been lawfully entrusted with the care and 
custody of a minor, if he has acquired control over the 
minor lawfully and in such circumstances as would 
imply trust even though he may not have been formal- 
ly entrusted with the care and custody of the minor by 
a third person. A I R. 1937 Pat- 263 = 15 Pat. 817 = 
38 Cr.LJ. 673 = 18 P.L.T. 535 = 169 Ind. Cas. 48. 

Ss. 366, 368 — Guardianship of husband. 

In a charge of kidnapping a woman from lawful 
giiardianship of her husband, the prosecution must 
prove a legal marriage between the woman and the 
alleged husband. In the absence of such a proof, there 
would be no legal guardianship and consequently, no 
enticement from her lawful guardian and no offence 
under Ss. 366 and 368, would be committed. A. I R. 
1935 All. 566 = 1935 A.W.R. 515 = 36 Cr. L J. 1031 = 
156 Ind. Cas. 914. 

$8.35910369 — Guardian and Ward — Minor 

cannot be guardian of his sister. 

A minor cannot be the guardian of his sister. So 
he cannot institute a complaint of kidnapping of his 
sister. 67 Ind. Cas. 831=3 L L J. 588'--A.I.R. 
1921 Lah. 316. 

i 7 . Minor — Meaning of. 

S. 361 — Minor — Meaning — Kidnapping girl 

over x6 years of age — Delay. 

The accused was charged with having kidnapped 
a minor girl from the guardianship of her father. 
The girl was over 16 at the time when she disappeared 
and there was delay in miking a rcpoit to the police. 

Held, that the accused were not guilty of an offence 
under S. 363. The extraordinary delay in making 
the first information report was very suspicious and the 
fact that she was over 16 strengthened the belief that 
she went of her own accord. 19 Cr. L.J. 1011=48 
Ind. Cas. 351 (Lah.). 

S. 361 — Minor — Meaning — Minority — Guardi- 
anship — Unmarried Mahomedan girl — Kidnap- 
ping, when completed. 

According to Mahomadan Law, attainment of 
puberty determines the minority of a Mahomedan 
girl. For the purpose of S. 363, Indian Penal Code, 
regard must be had to the definition of ‘minority ’ 
in S. 3 of Majority Act. 

W.itre the girl alleged to have been kiclnapped 
was unmarried and her father was dead, tUc lawful 
guardianship is undoubtedly her mother’s, 37 Mad. 
567 «>x 6 Cr.LJ. x 69 b >27 Ind. Cas. 553 . 

1% F. y. D —24 


x8. Offence under 

(a) What constitutes. 

(b) Offence— When not committed. 

(c) Miscellaneous. 

♦ % 

(a). OfTence — What constitutes. 

S. 366 — ^Applicability — Woman arrested under 

warrant and released — Person standing surety for her 
appearance against her will keeping her in confinement 
forcibly — Offence. See Criminal Procedure Code, 
S. 499. 49 Cr. L J. i=A.I R. 1948 All. 72. 

S. 362 — In the CISC of a grown up woman, it 

would be an offence to carry her away by force against 
her own will even with the object of restoring her to 
her husband. A.IR 1942 Lah. 89=43 P.L.R. 680 = 
43 Cr. LJ. 588 = 1. L.R. (1942) Lah. 470=199 
Ind. Cas. 870. 

S. 368 — Proof of kidnapping. 

Section 368 pre-supposes that the offence of kidnap- 
ping or abduction has taken place, so that .anyone 
wrongfully concealing or confining the person kidnap- 
ped or abducted is guilty of an offence under S. 368. 
But where kidnapping is not proved, wrongfully con- 
fining or concealing does not constitute an offence 
under S. 368. A I R. 1937 All. 182=38 Cr. L. J. 
401=1936 A.W.R. 1065 = 167 Ind. Cas. 676. 

S. 366 — Girl not removed from lawful custody 

—Her marriage by brother — Offence. 

The girl w'as not physically removed from the cus- 
tody of her mother, because she had already been taken 
out of that woman’s custody by the Court. 

Held, that the marriage itself of the girl by her bro- 
ther could not be treated as a constructive foim of 
kidnapping bcaiusc her brother was the person who was 
entitled to give the girl away in marriage. Hence no 
Criminal Offence was committed. A.I.R. 1935 All. 
920 = 1935 A.W.R 939 = 36 Cr.LJ. 1498 = 158 Ind. 
Cas. 1047. 

S. 364 — ^Thcre can be no offence of kidnapping if a 

person of age is conveyed from one part of British 
India to another. What has to be seen is whether 
the accused, by deceitful means, induced him to go 
fiom one place to another. 137 Ind. Cas. 290 = 

9 O.W.N. 243 = 33 t:r.L J. 514 (2). 

Ss. 359 to 369 — What constitutes Offence — 

The substantial Offence under 366 is abduction 
or kidnapping — Not seduction in the sense of 
loss of chastity for the first time. 

A conviction under S. 366 is not bad therefore 
merely for the reason that the accused has had inter- 
course with the woman even before she was kidnapped. 
Rex V. Emily Moon (1910) i K B. 818, held inappli- 
cable. 1930 M.WN. 905=A.IR. 1930 Mad. 980. 

Ss. 359 to 369 — Offence under. 

One P who was formerly a Christian changed her 
religion and became a convert to Hinduism. She left 
the house in which she was living during the absence 
of her husband who had gone to another place. When 
the latter came back he demanded his children, but 
they were not handed over to him. 

Held, that on these facts there is no question of an 
offence under S. 363. 41 Cal. 714. Foil. 102 Ind. Cas 
209=28 Cr. L.J. 513 =8 AI.Cr.R. i 87 = A.LR 
1927 Lah. 496. 

— -S, 362 — Attempt to abduct. 

Where the accused came on to the roof of a house 
and awakening the woman who wai sleeping therci 
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wiili her husband asked her to accompany them and 
on her refusal they lifted her up in order to carry her 
away, when she raised an alarm, and the accuser 
dropped her on the roof and ran away. 

Held, that under S. 362 of the Penal Code, the 
accuscd w«;re not guilty of the offence of abduction 
inasmuch as the woman was not compelled to go from 
the plac; where she w.is, but was merely lifted up and 
that the action of the accused amounted to an attempt 
to abduct. 86 Ind. Cas. 1007 = 26 P.L.R. 119 = 
26 Cr.L.J. 943=A.I R. 1925 Lah. 512. 

— — Ss. 366 and 366-A — Where the accused took a 
girl under 1 8 years of age about from place to place 
with the intention of seducing her to illicit intercourse 
but force or deceitful means were not used: 

Held, that no offence under S. 366 but one under 
S. 366-A was committed. 88 Tnd. Cas. 463 = 2 O.W.N. 
445 = 26 Cr. I. J. i 15I=A.I.R. 1925 Oudh 454. 

•— — S. 362 — Girl led by accused to his house by 
false representations — Accused is guilty of 
abduction. 

When the appellant met the girl, she had ceased to 
be a kidnapped woman in the strict sense. She was 
then a free agent but she would not have gone with 
the appellant but for his false representations to her 
as to his being a police constable and the inducement 
held out by him that he would take her to the police 
station. 

Held, his action therefore amounted to abduction as 
defined in S. 362. Indian Penal Code. 73 Ind. Cas. 
510 = 24 Cr. L J. 622=A.I.R. 1923 Lah. 158. 

S. 365 — Where the appellant intended to and 

act'-t illy did confine a girl wrongfully while he ncg«>tiatcd 
with her relatives for the pajmcni of a sum of Rs. 600 
which was practically her ransom, 

Held, his act therefore fell under S. 365, Indian 
Penal Code. 6 L B.R. 160, Foil. 73 Ind. Cas. 510 = 
24 Cr. L J 622=A.I.R. 1923 Lah. 158. 

S. 361 — To co.nstitutc the offence of kidnapping 

the intention to prevent the kidnapped person from 
returning to his guardian is not necessary. 

Where a minor runs away from lawful giiardi;in- 
ship the p.Tson with whom he takes refuge is not 
•‘t iking him” within the meaning of the law. Bui 
in i icing a minor to run .away or giving him encourage- 
m.nt would cons iiutc the offence, and any question 
of intention would be relevant only as regards the 
sentence. 69 lud Cas. 414 = 23 Cr. L J. 716, 

Ss. 361, 366 — Removing girl from legal 

guardianship. 

The accused who induced a girl under 16 to go 
with them and k^'pt her with them in boy’s garb, 
w.re guilty of .abduction, having taken her aw.ay fiom 
lawful guardianship 40 All. 507 = 16 A.L J. 445 = 
19 Cr.I. J 645—45 Jnd. Ois R37. 

S. 361 — Essentials of the offence — Minor 

girl — Kidnapping — Selling minor. 

A Chwiir girl of 14 years left the custody of her 
luKbmJ and his parents and voluntarily stayed with 
the aceus-.'J for a month who then made her over to 
c.Ttain other per'-oiis who made her look as much as 
possible as a Jai woman. After changing hands 
several times she wa^ finally made over to a person to be 
married to lais brother. 

Held, that the accused was guilty neither of the 
off.'ncc of lakirjg or enticing a minor out of the keeping 
of her lawful guardian nor of the offence of selling a 
minor with the intent that such minor should be 


employed for the purpose of prostitution. 2 All. 

Pi* 37 AU. 624=13 A.L.J. 

848 = 16 Cr. L.J. 663=30 Ind. Cas. 647. 

3^** 3^3"“Alahomedan ^rl before 
puberty~Husband*$ custody^Onus. 


The taking away of a minor Mahomedan girl before 
puberty by her mother or her agent from the custody 
of the girl’s husband or of any one on his behalf will 
not constitute the offence of kidnapping from lawful 
guardianship. The onus of proving that the girl had 
attained puberty is on the complainant. (1904) 32 C. 
444 = 2 Cr L.J. 328. 


(b). Offence — When not committed. 

— — S, 366 — Conviction under — ^Proof required. 

To convict a person under the later part of S. 366, 
Indian Penal Code, it is essential that he is found to 
have practised some “ criminal intimidation ** or 
employed “ any other method of compulsion.” If, 
therefore, a girl had gone out of her father’s house and 
gone out with thc^ccused willingly and without anybody 
having exercised any compulsion on her, no t^arsc 
under that scaion can be made out against him. I.L. 
R. (1950) A. 787 = 1950 A.W.R. 98 = A.I.R. 1949 AU. 
710 = 51 Cr, L.J. 29. 

— — S. 366 — If a girl is carrying on an intrigue up to 
the time of abduction and then the accused takes her 
away to continue that intrigue, S. 366 does not apply. 
A.I R. 1934 Lah. 227=35 Cr. L J. 1386 = 151 Ind. Cas. 
'’41 (2). 


S. 366 — Illicit intercourse going on before 

kidnapping. 

Where illicit intercourse has been going on between 
the girl and the accused before she left home and pro- 
bably had been going on for sometime before the kid- 
napping, it cannot be said that the accused kidnapi^d 
her in order that she might be seduced to illicit in- 
tercourse and he cannot be conviacd under S. 366. 
A.I.R. 1933 Cal. 718 = 35 Cr.LJ. 307=38 C.W.N. 
71=60 Cal. 1457 = 147 Ind. Cas. 79. 


S. 366 — Previous intrigue. 

Section 366 emnot be applied to a ease where the 
accused is said to have been carrying on an intrigue 
with a girl under 16 while she is in the custody of 
her lawful guardian, and goes away with her because 
obstacles are thrown in the way of that intrigue, even 
tltough when he so goes away with her it is with the 
intention of carrying on that intrigue or in other words, 
with the intention of continuing illicit intercourse. 

AIR. 1932 All. 409 = 1932 A.L.J. 483 = 54 All. 
756 = 33 Cr. L J. 669 = 138 Ind, Cas. 609. 


S. 366 — Probability of girl eloping with 

accused — Conviction is bad. 


Where it W.IS not unlikely that the girl herself elop- 
ed with some of the accused and on missing her, her 
parents got up the story to recover her and to bring 
her paramours into trouble. 


Held, that a conviction under S. 366 was improper. 
6 L L T. 622=A.I R. 1925 iLah. 274. 


Ss, 366, 368 — Persons not taking active 

part arc not guilty. 

Where the accused appeared to have helped merely 
in gelling the kidnapped girl married and nowhere 
had he taken any part in keeping the custody of the 
girl and he was simply carrying out orders of the 
other accused and took no active part in concealing 
or confining the girl. 
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Held, the accused was not guilty ef the offence. 
8i Ind. Cas. 529=27 O.C. 32=35 Cr.LJ. 913“ 
A.I.R. 1924 Oudh 335. 

S. 362 — ^Wliere the circumstances rendered it 

more probable that the girl had eloped with the accused 
rather than that she was abducted. 

Held, that the accused should be acquitted. 5 
L.L.J. 38=A.I R. 1923 I-ah. 274. 

S. 366 — If a minor girl leaves her husband’s 

house without any persuasion, inducement or blandish- 
ment held out to her by a man, so that she has got 
fairly away from home, and then goes to him, he 
caimot be deemed to have infringed the law, even 
if he does not restore her to her lawful guardian. 73 
Ind. Cas. 260 = 24 Cr. LJ. 654=A.I.R. 1923 Lah. 
330. 


(c). Miscellaneous. 

Ss. 366, 376 — Sexual intercourse with girl 

near her own home. 

To prove an offence under S. 366, it is necessary to 
show that the girl or woman has been kidnapped or 
abducted from hei lawful guardianship. 

A man who commits sexual intercourse with a girl 
in a field near her own home without having any 
intention of taking her away with him is not guilty of 
an offence under S. 366 but a man who has intercourse 
with a minor girl even with her consent is guilty of 
the offence of rape. A.I.R. 1932 All. 580 = 1932 A.L.J. 
776=34 Cr. L.J. 100=141 Ind. Cas. 127. 

Ss. 359 to 369 — Conspiracy to sell girl in 

marriage— No proof of kidnapping— Offence 
committed. 


Where there is conspiracy between certam persons 
that a girl should be brought to Sind and sold there 
to some person who might be willing to buy her and 
that to such person it should be stated that the girl 
was a lelation of one of the party of the conspirators 
and It is not proved that the girl was kidnapped from 
lawful guardianship the offence committed falls under 
Ss. 420 and 511 read with S. 120-B rather than under 
S. 366 read with S. 120-B. 126 Ind. Cas. 55 = 1930 

Cr.C. 649 = A.I.R. 1930 Sind. 164. 


Ss.361 and 362 — ;Kidnapping is an entirely distinct 

ortonce from abduction, the necessary ingredients 

being cntircb- differenr. 104 Ind. Cas. 245=45 C.L.J. 

561=31 C.W.N. 940=28 Cr. L.J. 805=A.IR. 1927 
Cal, 644. ^ ' 


3^5— When there is nothing to show that th 
whereabouts of the person confined were conceale 
by the accused from the other relations or from th 
person interested in the person confined, the offent 
amounts to one of wrongful confinement under S 34 
and not under S. 365. 92 Ind. Cas. 213=27 Cr.L 

229-7 L.L.J. 520 = 26 P.L.R. 733=A.I.R. 192 
L^n. 614. 


19 * Person of unsound mind. 

, 366, 361 — Unconscious person, if of 
unsound mind. 


It may be t^t S. 361 ought to include persons who 
have been made unconscious ; but an unconscious per- 
son <annot be said to be of unsound mind within 
meaning of S. 361. 


S. 366 for havii 

ki^appcd a girl of twenty years of age, while she w 
unconscious as a result of poisoning, the girl cannot 1 
rejpirdcd as being of unsound mind so as to bring tl 
offtnee under S. 366. A.I.R. 1939 Lah. 224=41 V] 


R. 526=40 Cr. L.J. 706=1. L.R. (1939) Lah. 517= 
182 Ind. Cas. 919. 

20. Procedure. 

(a) Charge — framing of. 

(b) Trial by jury. 

(c) Miscellaneous. 


(a). Charge — framing of* 

— * — S. 366 — Alternative charges of kidnapping 
and abduction — Separate charges — Desirability. 

Alternative charges of kidnapping and abduction 
should not be framed in one charge. It is desirable 
that there should be separate charges in the alternative 
for these offences. 223 Ind. Cas. 44=47 Cr. L.J 
325=A.I.R. 1946 Cal. 493. 

S. 364 — Scope — ^Abducted person murdered 

— Proper charge. 

Where the case for the prosecution is that the person 
abducted was in fact murdered, there can be no scope 
for a charge under S 364, Indian Ptnal Cede, and the 
abductor should be charged cither with murder pure 
and simple or at least with abetment of murder. 2 
D.R. 68. 


Ss. 362, 323— Charge. 

Where the complaint is that a girl was abducted and 
ravished and this is supported by medical evidence of 
ruptured hymen, the charge should not be entered as 
one under S. 323. AIR. 1942 Bom. 71 = 14 Bom. 
LR. 27=43 Cr.L J. 529 = 1 L.R. (1942) Bom. 384 = 
199 Ind. Cas. 202 (F.B.). 

Ss. 364, 302 — When the case for the prosecution 

is that the person abducted has been murdered 
by the abductor, there can be no scope for a cha rge under 
S. 364. The abductor should be charged with murder, 
pure and simple. However, in such cases where the 
evidence to establish the charge of murder is weak or 
inconclusive, the prosecution is prone to adopt this 
device of adding or prefci iing a charge under S 364 in 
the hope that a jury wliich may hesitate to find the 
accused ^lilty of murder on such slender evidence, 
may be induced to find against him on the lesser 
chaigc, but such a procedure is unfair and improper 
and should not be adopted. AIR 1940 Cal 561 = 
71 C.L.J. 597=42 Cr. L.J. 285 = 192 Ind. Cas. 3S2. 


S. 366 — Occurrence though single transaction, 

separate charges held, should have been framed 
for separate offences. 

A married girl whom the )ury found 10 be under 16 
years of age, was due to return to her liusband’s liousc 
after a visit to her father in a village. On the way, she 
passed the house of the accused. He asked gcr to 
come inside on the pretext that his wife wrrtcd her. 
When she went in, he btilicd the door and demanded 
that she should remain with him. In the niglit, lie 
ravished her. Later on, he took her out and was joined 
by the other three appellants. They took Iter away, 
and according to her story, her oinamcnis were taken 
off. All were jointly diargcd, both with kidnappine 
and abduction. 


AAcriu, liiai ine wnoie incident w«iu ,iui letjaiueu 
as constituting a single offence and iliougli it may be 
said that tile whole occurrence was one single transac- 
tion, even in that dse sepaiate charges should have 
been framed for the separate offences which went to 
make up that transaction. AIR. 1939 Cal. 321 = 
40 Cr.L.J. 649=182 Ind. Cas. 322. 

S. 366— Accused charged wiili offences of kidnap- 
ping and abduction in respect of same occurrence — 
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Charge should be fri-n\ed under two heads. Trial is 
not vitiated however in case charge is framed imdcr one 
head provided thereby accused is not prejudiced. 
A I R. 1938 Cal. 460=39 Cr.L.J. 674 = 176 Ind. Cas. 
104. 

S. 366 — Abduction and Kidnapping — Separate 

charges, if necessary. 

It is always desirable in proper circumstances, to 
charge the accu5ed separately for kidnapping and ab- 
duction. But the omission of the Judge in splitting up 
the whole thing into two parts is not sufficient for 
interference by the Higli Court unless the omission has 
caused a failure of justice or the accused was, in any 
way, prejudiced thereby. When the accused had ample 
opportunity to meet the evidence of the prosecution on 
the various points taken in the cisc, he cannot be said 
to have been prejudiced. A.I.R. 1934 Cal. 85 = 37 
C.W.N. 1071 =35 Cr.L.J. 487 = 147 Ind. Cas. 828. 

— — S. 366 — Where a person is to be charged in the 
alternative of kidnapping or abduction of a minor girl, 
a separate charge must be framed with respect to each 
offence. AIR. 1934 Pat. 170=35 Cf.L.J. 814 = 
15 P L.T. 229 = 148 Ind. Cas. 791. 

S. 366 — The charge under S. 366 which the accus- 
ed is called upon to answer should mention the words 
“kidnaps or abduas.” A.I.R. 1934 Sind 119 = 36 
Cr.L J. 62(2)=28 S.L R. 285 = 151 Ind. Cas. 984. 

Ss. 366, 368 — Misjoinder of charges. 

Six persons were jointly tried. The charge on which 
the first four accused were tried was for kidnapping 
and abduction. Hic cliarge against the fifth accused 
was for abduaion only as mentioned in S. 366. The 
sixth accused was jointly tried with ilic other five, for 
the offence under S. 368. 

Held, that a joint trial of this kind was illegal and 
could not but have, in fact, prejudiced the accused in 
their defence, and their conviction could not be main- 
tained. 

Though the offences of kidnapping and abduction arc 
referreo to in the same section of the Penal Code, they 
arc distinct ('Ifenccs and separate charges should be 
drawn up if it is intended to charge the accused with 
both the olfences. A.I.R. r933 Ol. 563 = 34 Cr.l. J. 
6S2 -144 Ind. t'-is. 93. 

S. 366 — Where a married woman of 15 years of 

age had gone ovusidc her husband’s hut at night to 
answer the cill of nature and was seized, taken away 
and raped by accused and they were charged under 
b. 366, Indian Penal Code for kidnapping. 

Held, tliat the case did not fall within the provisions 
of S. 236, Crimin 'l Ihoccdurc Code, and the acaiscd 
should not lie charged in the alternative for liaving 
ainunitled st^mc of the olfences. A I R. 1933 Cal. 
676 = 37 CWN 1074 = 34 Cr.L.J. 1219 = 60 Cal. 
1394 = 146 Ind, Cas. 305. 

S. 366-A — A amviction under S. 366-A may be 

made even though no specific charge is framed. A I.R. 
1933 Nag 259 35 Cr. L J. 28 = 29 N.L R. 365== 

146 Ind Ois. 332. 

Ss.366, 376 — Offence under both sections — 

No charge under S. 376 — Effect. 

Wheic the prosccmion evidence disclo<cs an offence 
not only under S. 366, but also one under S. 376, the 
CISC should be committed to the sessions. The order of 
the trying Magisir.aic refusing to frame a charge under 
S. 376 is, in substance, one discharging the accused 
under thai section and both the Sessions Court and 
the High Court have power to revise it. A.I.R. 1932 
Nag. 85(i)Kri5 N.LJ. 26«^3? Of. L- J, 558t?»i37 
Ind, Cas. 904. 


S. 366— Notice of a charge of kidnapping under 

S. 366 is not a fair, proper or sufficient notice of a charge 
of abduction under S. 366 because on a charge of 
abduction the accused has got to meet that charge on 
facts different from those which would be involved in 
a charge of kidnapping. 

The accused were charged of kidnapping but the 
jury were led to believe that it was open to them to 
return a verdia of guilty of abduction. 

Held, that it was impossible to say that no preju- 
dice was caused to the accused and the case was fit for 
ordering retrial. A.I.R. 1927 Cal. 200, Foil. 117 Ind. 
Cas. 862=32 C.W.N. 1245=30 Cr. L.J. 857* 

*— — S. 366 — ^Where an accused was charged in one head 
under one cliargc with ‘ kidnapping or abduction,* 

Held, that the ingredient of the two offences being 
obviously different, the accused was entitled to know 
which of the charges he was asked to meet. 104 Ind. 
Cas. 245=45 C L.J. 561=31 C.W.N. 940=28 Cr.L.J. 
805= A. I.R. 1927 Cal. 644. 

— — S. 361 — Charge to be explained clearly to 
accused. 

When a question whether thcie was kidnapping 
cither with or without persuasion, and a question as 
to how long the kidnapping has continued, and as to 
whether at some stage a fresh ki4napping has been 
carried out, and whether there was a previous con- 
spiracy or conduct amounting to abetment, 01 whe- 
ther, there was no kidnapping or share in the kidnap- 
ping ai all but merely a confidence trick imdcrtakcn 
to cheat a person, it is more than ever the duty of the 
Judge even though counsel may be engaged, to clear 
the ground, and to be quite sure tliai each accused or 
counsel clearly understand what case they have 
to meet. 81 Ind. Cas. 80=4 L R.A. (Cr.) 83=25 
Cr.L.J. 592=A.I.R. 1923 All. 285. 

(b). Trial by Jury, 

Ss. 366, 302— Trial by jury. 

Accused prosecuted under Ss. 366 and 302 — ^Trial 
under S. 366 by jury — Unanimous verdict of guilty 
and conviction — Conviction by Judge under S. 30^“” 
Appeal against both convictions — Appeal against con- 
viction under S. 366 incompetent— Case sucli that 
conviction for murder depending upon conviction for 
kidnapping — Accused can be allowed in appeal against 
conviction for murder to dinllengc facts on which their 
conviciions undci S. 366 rest. A.I R. I94i Nag. 
94 = 1940 N.L J. 565=42 Cr.L.J. I54‘=1L.R. (1940 
Nag. 157 = 191 Ind. Cas. 371. 

S. 366-A— Misdirection to Jury. 

In a trial imdcr S. 366-A, the fact that a girl is hand- 
some is no evidence at all to show that the persons 
with whom she goes away had any intention that she 
should become an inmate of brothel. 

Where the Judge, in dealing with the evidence 
regarding the intention under S. 366-A, told the lury 
to look at the surrounding circumstances and he then 
pointed out that the girl was handsome. 

Held, that it amounted to a serious misdirection. 

A I R. 1939 Cal 290 = 43 C W-N 668=40 Cr. L.J. 
660 = 182 Ind. Cas. 447. 

■ S. 366-A— Trial by jury. 

In case of offence under S. 366-A, the question of 
nge is the crucial one and strict and exact evidence m 
age is o^scntial. Where, however, there Is no egata 
vvidenco of age. the Judge should strongly 
this feature of the case and clearly direct the jury tnat 
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if they arc not completely satisfied that it had been 
established that the girl was under eighteen, they arc 
bound to acquit upon that charge. 

Where, as in cases of this nature, the law is somc> 
what complicated and liable to be misunderstood by 
jury, it is essential for the Judge to say exactly how he 
has explained it to the jury so that the Appellate Court 
may be in a position to judge whether he has done so 
correctly and fully. Where there is no evidence that 
the girl is under sixteen, the charge under S. 366 depends 
entirely on the proof of force or deceit. The Judge 
should explain this to the jury and ask them to consider 
carefully whether any deceit had really been shown 
to have been practised upon the girl. A.I.R. 1939 
Pat. 536=18 Pat. 698=41 Cr.L.J. 1=20 P.L.T. 
898=184 Ind. Cas. 354. 


S» 366 — Trial by jury. 

Charge under S. 366 — Nature of direaion to jury 
indicated — Offence against one not proved — Nature 
of proper direction stated. A.I.R. 1938 Cal. 475 = 39 
Cr.L.J. 751 = 176 Ind. Cas. 456. 

— S. 366 — Omission to direct jury on one of the 
vital ingredients of offence under S. 366, e.g., about the 
consent of the girl below the age of 16, amounts to 
misdirection amounting to miscarriage of justice. 
A.I.R. 1937 Pat. 440=16 Pat. 413=38 Cr. L.J. 919 = 
18 P.L.T. 607=170 Ind. Cas. 464. 

- — S. 366 — In cases under S. 366, it is the duty of 
Judges wi^ jury to adopt in part the system which is 
prevalent in England and that is, to put a specific 
question to the jury as to the conclusion they have 
come to in relation to the age of the girl whose mal- 
treatment has been the subject of the charge. It is 
very doubtful that the jury, unless it is specifically 
put to them, ever really understand what their duty is 
under S. 366. A.I.R. 1936 Cal. 675 = 38 Ci. L.J. 176 = 

166 Ind. Cas. 323. 

— — 366 — ^Trial by jury. 

The ‘ will * referred to in the first part of S. 366 means 
the will of the girl and does not mean the will of her 
guardian. Hence, a direction to the jury that if the 
niarriage of the girl kidnapped was- against her guar- 
dian’s will, it was against her will within the meaning 
of S. 366, is a misdirection. A.I.R. 1932 Cal. 442=36 
C.W.N. 49 = 33 Cr. L.J. 512 =137 Ind. Cas. 819. 


•S, 368 — Charge to jury. 

A verdict of the jury finding a person guilty under 
S. 368, Indean Penal Cc^e, must be considered erroneous 
within the meaning of S. 423(2), Criminal Procedure 
C^e, where thc'Judge did not adequately bring out the 
difference between knowledge and existence of grounds 
for belief or suspicion in his charge to the jury or, at 
any rate, the jury did not understand the importance 
of the difference between the two things. AIR 

1932 Oudh 28=8 O.W.N. 1325 = 33 Cr.L.J. 275 = 
136 Ind. Cas. 243. 

— Ss. 359 to 369 — Seduaion is a comprehensive 
expression and it does not exclude the possibility ol 
deceitful means being used in order that seduction 
^y be practised with effect. Where, therefore, a 
Judge charges the jury under S. 366, and explains 
the whole seaion fully to them, he need not suggest 
that if they find that the girl was not compelled by 
force to leave her father’s house they should next 
proceed to consider whether deceitful means had been 
practised upon her by the accused and whether by such 
means she was induced to leave her father’s house 
126 Ind. Cas. 762=A.I.R. 1930 Cal. 433 


« « Ss. 361, Expl, 363 — Kidnapping minor mari'icd 

keeping— “ Lawful guardian- 
ship Misdirection to Jury— Failure to place 


evidence fairly before Jury — Retrial, order for— 
Sentence suffered under conviction set aside. 

Where an accused was cliarged with having kidnap- 
ped a married Hindu girl under 16 years age by taking 
her out of the keeping of her father the father being 
alleged in the circumstances of the case to be the 
lawful guardian, what the Judge should have left to 
the Jury was whether or not the father had been law- 
fully entrusted witli the care or custody of the girl. 
The judge had charged to the jury as follows. “Now 
the lawful guardian of a married woman is no doubt 
her husband. But there is tlie evidence before you 
that she came witli the consent of the husband into 
the house of her father if you believe such evidence. 
Therefore the father, of tlie girl was de facto lawful 
guardian for the time the girl was residing in her 
father’s house.’’ 

Held, that in matters of this kind a judge should 
adhere to the words of the particular section of the 
Penal Code with which he has to deal and not substi- 
tute phraseology of his own. As it further appeared 
^at upon the point of the husband’s consent the 
judge had failed to place before the Jury a fair and 
proper statement of the evidence on the record, the 
conviction was set aside and a further trial ordered. 

Per Jenkins, C.J. — “I have no doubt should the 
accused be again convicted, the court in estimating what 
would be the proper sentence, will have regard to the 
detention already suffered by him.’’ (1909) 11 Cr.L.J. 
9=4 Ind. Cas. 543 = 13 C.W.N. 754. 


(c). Miscellaneous. 

S. 363 — Sentence of fine — If must be im- 
posed with sentence of imprisonment. 

It is not necessary under S. 363, Indian Penal Code, 
that a sentence of fine must be imposed along with 
the sentence of imprisonment. What is essential is 
that a person convicted of such an offence should be 
punished with imprisonment and should not be punished 
with fine alone. With the sentence of imprisonment 
it is open to the Court to impose a sentence of fine as 
well. The Court is not, therefore bound to sentence 
an accused to fine in every case. 1949 A. L.J. 248 = 
A.I.R. 1949 A. 587=50 Cr. L.J. 884 = 1949 A.W.R. 
362. 

S. 366 — Commitment for trial under S. 366 — 

Legality of. 

Wheie it is found that the woman alleged to have 
been abducted was going with the accused persons 
willingly and that she was above eighteen years of age 
and there Is no evidence that she had been induced to 
go by any deceitful means and the woman herself has 
not been examined, the commitment of the accused for 
trial under S. 366 should be quashed. A.I.R. 1936 
Pat. 103 = 160 Ind. Cas. 161. 


— S. 368 — Offence under, if triable by Sessions 
exclusively. 


Neither on the wording of S. 368 nor on the policy of 
the Legislature can it be argued that an offence under 
S. 368 should be tried exclusively by a Court of Session 
when the girl was wrongly confined or concealed for 
the purpose of forcing her to illicit intercourse AIR 

^3 = 36 Cr. L.J. 117=1931 A.L.J. 1234 = 

4 A.W.R. 949 = 152 Ind. Cas. 550. 


S. 368— Duty of prosecution to place first 
iniormation report before Court. 

prosecution in a case under 
b. 368, Indicvn 1 cnal Code, to place the fust infoimaiion 
report before the Court and if tlic prosecution does not 
do so and as the accused docs not come to know of this 
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report at an carJiei stage it is necessary in the interest 
of justice, that iu an application under S. 428, Criminal 
Procedure Code, made to the Sessions Judge, additional 
evidence should be taken by him. AIR. 1935 All. 
63=36 Cr. LJ. 117 = 1934 A-LJ. 1234=4 A.W.R. 
949 = 152 Ind. Cas. 550. 

Ss. 366, 373>,498 — Complaint under S. 498, Indian 

Penal Code, was filed by tlie father of the abducted girl. 
After the evidence was recorded, the husband of the 
gil l stated that the complaint was filed witlihis consent. 

Held, that there being no proper complaint by the 
person authorised by law to mike, the conviaion 
under S. 498 was bad. 

Held further, that the High Court cannot alter a 
conviction on a charge under S. 498, Indian Penal Code, 
only to a conviction uadvr S. 366-A or S. 373, Ind an 
Penal Code as these offences arc major offences. A.I.R. 
1934 Lah. 122 = 36 Cr.L J. 423 = 153 Ind. Cas. 721. 

Ss, 366-A, 368 — Where the District Magistrate 

desired an acquittal under S. 368, to be reversed not 
because it was wrong but because it would preclude a 
fresh trial of offence under S. 366-A. 

Held, that the question was one which ought to be 
raised in appeal and that the appropriate procedure 
was to prefer an appeal ag.iinst tlic order of acquittal 
and ask for conviction either under S. 368 or S. 366-A 
in the aUernaiive. A I R 1933 Nag 259=29 N.L.R. 
365 = 35 Cr.L J. 28 = 146 Ind. Cas. 332. 

S. 366 — Where the Magistrate finds in a case 

under S 363, Indian Penal Code, that there is prime 
facie sufTicient evidence that the girl was enticed away, 
the Migisiraie should examine and decide whether an 
offence under S. 366 or some other cognate offence 
agiinst a fcin dc of over 16 was committed and should 
not rcmiin content v. iili finding that the girl was not 
proved to be under 16. 85 Ind Cas. 36=6 L.L.J. 
318 = 26 Cr.L J. 420-A.I R. 1924 Lah. 718. 

21. Sentence. 

— — S. 366 — Sentence, held excessive. 

The kidnapped girl went away with the accused 
willingly. The medical evidence indicated that 
although the girl was under 16 years of age she was 
accustomed to sexual intercourse. 

Held, liiii in the circumstances, the sentence of 4 
years’ rigorous imprisoiuncnt was excessive and sentence 
of 12 months already undergone was sufficient as it 
was not a cise of a womm being forcibly compelled 
or unl.iwfully induced to leave her home for the 
purpose of illicit intercourse. AIR. 1941 Cal. 315 
= 42 Cr.LJ. 649-195 Ind. Cas. 12. 

S. 366 — Conviction under Ss. 460 and 366 read 

with S. 149 — No lurin done to the girl who was res- 
cued. 

Held, that a long sentence was uncalled for. A.I.R. 

1936 Lih. 15 = 37 Cr.LJ. 430 = 38 P.L R. 323 = 
i6t Ind. Cis. 313, 

S. 366— Age of accused, if to be considered. 

The fact that the accusca is 55 years old docs not 
justify a lenient sentence for an offence of abduction. 
In sucli cases, the public interest requires that justice 
and not seniinieiii should prevail. (Sentence of one 
Veer’s rigorous imprisonment raised to five years). 

A I R. 1936 Sind 233 = 38 Cr.L J. 114 = 165 Ind. Cas. 
933- 

S. 366— If the girl is a willing party and the 

ac-cjscd did not ill-treat her, one year’s sentence is 
(piitc sufficient. 1935 W.N. 358. 


S, 366-A— Sentence of whipping in addition 
to detention in Borstal School. 


Where the accused was convicted for an offence 
under S. 366-A and sentenced, both to detention 
at the Borstal School and also to receive 20 lashes. 

Held, that the sentence of whipping in addition to a 

J unishment to which he was liable, not under the 
ndian Penal Code but under S. 25 (i) of Burma 
Prevention of Crime (Young Offenders) Act III of 
1930, was illegal. 


Where the accused has given way to his passions 
detention in a Borstal institution is normally not likely 
to prove either so efficacious 01 so salutary a punish- 
ment as a whipping, which, in such cases, operates as 
a wholesome and striking reminder that young men 
must behave themselves properly in their relations with 
women and girls and must learn to control their natural 
instincts. This object is much more likely to be 
achieved by a whipping than by a period of reflection 
and detention in a Borstal institution. A.I.R. 1934 
Rang. 123 = 35 Cr.L J. 903 = 12 Rang. 349=149 
Ind. Cas. 139 (i). 


Ss. 366 and 376— A charge under S. 366 involves 

different elements and different quest ons of fact 
from a charge under S. 376, and therefore separate 
sentences for offences under Ss. 366 and 376 arc not 
against the provisions of S. 71, Indian Penal Code : 
8 Bom. L.R. 120, Foil. 99 Ind. Cas. 344=7 Lah. 
484=27 P.L.R. 802=28 Cr.L J. i 36=A.I.R. 1927 
Lah. 88. 


S. 366 — Abduction with a view to effect 

marriage — No desire to spoil the girl — Sentence 
was reduced to 2} years. 

Where a girl was abducted forcibly but the accused 
was a second cousin and the motive for the abduc- 
tion was evidently to bring about a marriage and that 
there was no evil desire to spoil the girl’s future or to 
disgrace her. 

Held, that the sentence of five years* rigorous im- 
prisonment should be reduced to 2I years. 101 
Ind. Cas. 456 = 6 Bur. L J. 25 = 8 A.LCr.R. 33=28 
Cr.L.J. 424=A.I.R. 1927 Rang. 336. 

Ss. 362 and 376 — Where the real offence is rape 

and the abduction is an aggravating ciicumstancc 
separate sentences under both the sections should 
not be given. 89 Ind. Ois. 912=26 Cr.L.J. 1440= 
A.I.R. 1926 Lah. 114. 

Ss. 363 and $76 — If a person abducts a woman with 

intent to rape her and docs rape her, be cannot be 
awarded separate sentences under Ss. 363 and 376> 
Indian Penal CZodc. 92 Ind. Cas. 850=27 Cr.L.J* 
338=A.I.R. 1926 Lali. 212. 

S. 363 — Where the girl kidnapped was not imposed 

upon. 

Held, the sentence of 7 years was too scNcrc. 81 
Ind. C^s. 529=27 O.C. 32=25 Cr.L.J. 9i3=A.LR. 
1924 Oudh 335, 

— — S. 366 — Guardian not quite opposed to the 
marriage — Offence less serious. 

Where a girl of 18, was abducted from the custody 
of her mother and married to one of the accused who 
were her near relations and the report made by the 
mother to the police was to the cffeCT that the accused 
being the nearest paternal relation had 
superior right to the possession of the girl but that 
they had no right to take her away forcibly without 
paying the mother some compensation to the trouble 
and expense that she had incurred in bringing up uic 
girl. 
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Held, that an offence was technically committed 
and accused was guilty under S. $ 66 , but having 
regard to the fact that the parties are very close rela- 
tions and that the mother herself did not take a very 
serious view of the matter when she lodged the first 
information report, a nominal sentence was sufficient. 
77 Ind. Cas. 606=5 LL.J. 377—25 Cr.L.J. 430= 
A.I R. 19241^. 110. 

S. 366 — ^Abduction by several and rape by 

one of them. 

Though the causing of the hurt is not a necessary 
part of the offence under Section 3^ and separate 
sentences under Section 366 and Seaion 147 would 
be justified, yet if the force used is a necessary ingredient 
for the completion of the offence under Section 366, 
separate sentence under Section 147 is not justified. 
77 Ind. Cas. 997=4 LL.J. 322=25 Cr L J. 533 = 
A.I.R. 1922 Lah. 410. 

— Ss, 361 and 365 — Kidnapping^Abduction of a 
female to exchange of a girl — Sentence. 

The accused abducted a certain woman, merely 
in order to put pressure upon her friends to restore 
a young girl whom they had abducted. The girl 
was abducted and then was also let go. It was found 
that no harm was done to her. 

Held, that under such circumstances heavy sentence 
of imprisoixment on the accused was not necessary. 
89 P.L.R. 1916 = 17 Cr.L J. 472 = 36 Ind. Cas. 152. 

22. Who can abduct or kidnap. 

— — S. 366 — ^Husband and his minor wife. 

No offence under S. 366 is committed if the husband 
takes away his minor wife from the custody of her 
father. 

It may well be that, when the husband of a minor 
girl seeks the assistance of the Civil Court in obtaining 
the custody of his wife, the Civil Court may, for good 
and sufficient reason, decline to give him the custody 
of her and permit her parents to retain her in their 
custody until she reaches maturity. But it by no 
means follows that, if such a husband seizes an oppor- 
tunity that presents itself to him of taking his wife 
into his own custody, he commits a criminal offence. 
A husband becomes the lawful guardian of his wife 
as soon as ^e marrbge ceremony has been per- 
formed, and it is immaterial w'hether or not his w'ife 
has then attained puberty. The father ceases to be 
the guardian of the girl and, when the husband cemes 
across her and insists on her going with him, he docs 
not commit the offence of kidnapping. A.I.R. 1943 
Pat. 1C9=43 Cr L.J. 9i8=2C3 Ind. Cas. 163. 

88.363,361 — Father deceitfully enticing his 

own child from custody of his mother. 

If a person who, in good faith, believes himself 10 be 
entitled to the lawful custody of a child cannot commit 
an offence under S. 361 a fortiori a person w’ho is in 
fact the father of the child, and, therefore, in law, 
entitled to the lawful custody of the child, cannot 
come within the scope of S. 361. In this case it 
can be said that he did not merely in good faith 
believe himself to be entitled to the lawful custody of 
his child, but that he was beyond the possibility of 
any challenge entitled to the lawful custody of the 
^ild, and that, therefore, this act in taking the child 
from the keeping of his mother by deceitful means, 
and who was deserted by him and in whose keeping 
the child was since its birth could not amount to an 
offence of kidnapping from lawful guardianship. He 
docs not commit any offence under S. 361 and there- 
fore, he cannot be convicted under S. 363. A.I R. 


1938 Mad. 656=47 L.W. 568=(I938) i M.L.J. 670— 
(1938) M.W.N. 385=39 Cr.L J. 993=1. L.R. (1938) 
Mad. 805 = 178 Ind. Cas. 67. 

S. 361 — If father removes by force an illegitimtae 

child from its mother to suppress ill-name, he cannot 
seek protection under an exception to S. 361, Indian 
Penal Code. 62 Cal. 629=39 C.W.N. 396. 

— -S. 366— Mother of minor girl along with accused 
taking her from lawful guardianship of her father— 
Absence of good faith in mother — Object of marrying 
girl against wishes of father. 

Held, offence under S. 366 was committed but in the 
circumstances, the sentence might be leduced. A.I R. 
1934 Oudh 89 = 11 O.WN. 30=35 Cr.L.J. 469 = 
147 Ind. Cas. 670. 

Ss. 359 to 369 — Father taking away his unhappy 

daughter from her husband’s house and giving her 
as wife to another commits offence under S. 366-A. 
1930 A.L.J. 1113 = 125 Ind. Cas. 577=A.I R. 1930 
All. 497. 

Ss. 362 and 366 — ^Where a widow has been deceit- 
fully induced by her mother-in-law to leave her 
house with intent that she might be compelled to 
marry one of the accused, and ffic other two accused, 
compel* her by force to accompany them to another 
place, all the three arc guilty of abduction. The 
phraseology of Ss. 362 and 366 is very comprehensive 
and fully covers the case. 30 P.L R. 573 = 1929 
Cr.C. 305=A.I.R. 1929 Lah. 713. 

S. 363 — Christian woman becoming Hindu 

and taking her children by Christian husband 
with her — She is not guilty under S. 363. 

One P. who was formerly a Christian clianged her 
religion and became a convert to Hinduism. She 
left the house in which she was living during the 
absence of her husband who had gone to another 
place. When the latter came back he demanded 
his children, but they were not lianded over to him. 

Held, that on these facts there is no question of an 
offence under S. 363 : 41 Cal. 714, Foil. 102 Ind. 
Cas. 209=28 Cr.L.J. 513 = 8 A.I.Cr.R. i87=A.I,R. 
1927 Lah. 496. 

S. 361 — Who can kidnap — Father — When not 

liable for kidnapping. 

A father who did not remove his daughter from the 
guardianship of any one but himself, is not guilty 
of kidnapping. 24 P.W.R. 1914 rCr.) = i6i P.L.R, 
1914 = 15 Cr.L J. 639 = 25 Ind. Cas. 839. 

S. 361 — Who can kidnap — Mother kidnapping 

child. 

A mother can be guilty of kidnapping her child. 

Where a married woman goes away with her child 
from her fathcr-in-Iaw’s house, the only person who 
can be deemed to have kidnapped the child is the 
mother, and the knowledge of her whereabouts by 
another person will not make him an abettor of an 
offence under that section. 56 P.LR. 1911 = 58 
P.W.R. 1911 (Cr.) = i2 Cr.L.J. 94 = 9 Ind. Cas. 511. 

“■—8. 3^2 — Sale of girl outside jurisdiction 
of Court — Competency to try accused. 

In the case of an offence under S. 372 if the sale 
of the girl had taken place outside the jurisdicticn 
of the Court, it cannot try the accused. 1048 A M L T. 
40. 

-8. 372 — Where the allegation is tliat the accused 
used to hire out her daughter for a certain svm of 
money to various visitors, proof of an act of hiiing 
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between the accused and the various visitors to the g'rl 
i» necessary to bring the case within S. 372. The 
insrc fact that some of the visitors paid some money 
to the accused is not sufficient. (1936) 40 C.Vi'N 

1188=65 CL J. 344 

— S. 372 — Kidnapping of married woman with 
a view to sell her as a mistress. 

Section 372 penalises the selling ©f a woman under 
the age of 18 years with intent that such person sliall 
to employed or used for the purpose of prostitution or 
illicit intercourse or for any unlawful or immoral pur- 
pose. To sell a woman as a mistress of another person, 
comes within the section, this being an immoral pur- 
pose. The section docs not involve a distinaion 
between taking a womaji as a mistress and taking 
her to be used as a prostitute. A. I R 1934 All. 324 = 
35 Cr.L J. 571 = 147 Ind. Cas. 1102. 

— S. 372 — Disposal connotes control over 
minor disposed of — Mere direction to minor 
to go to a brothel is not “ disposal.** 

Tnc word ' disposal ’ necessarily connotes some 
control by the person disposing, over the minor dis- 
posed of. 

The accused, wlio was a customer of a brothel, 
came across a girl, iliat had run away from her father’s 
hoase, being unable to bear the ill-treatment of her 
step-mother and directed her to the brothel in order 
that she may be useful for the business carried on 
in tile brothel. No pecuniary consideration passed 
nor was any stipulation made widi regard to such 
consideration. 

Held, that this was not a case of selling or letting 
and also tlut the acts of the accused did not constitute 
or amount to disposal of the minor, and that the 
accused was not guilty. 86 Ind. Cas. 804=21 M.L.W. 
472“26 Cr.L.J. 868 — A I R. 1925 Mad. 716- 48 

MLJ. 594 . 

S. 372 — Preliminary steps. 

The ceremony which consists of tying a talimani 
to a minor girl, worshipping a basin of water and 
distributing food miy be pre-liininary step be’forc 
selling, letting out or disposing of the girl for the 
purpose of prostitution, but that docs not make it an 
offence under the Indian Penal Oxlc. 89 Ind Cas 
1050=27 Bom. LR 1022-^26 CrLJ I482=AIR 
1925 Bom. 478. 

“““S. 372— Minor girl — Gcjjee ceremony-— 

Performance of — If an offence. 

Pcrformartcc of a Ocjjce ccrcmoity on a minor girl 
does not amount to her disposal within S. 372. 22 Bom. 
L R. 894 = 58 Ind. Cas. 145, 

. — Ss, 372 and 373 — Making over of possession of 
minor girl under a sale, hire or other similar 

arrangement. 

To constitute an offence tin ^T Ss. 372 and 373, 
Indian Penal Code, there should be a making over of 
possession of the minor girl either by sale or hire 
or by a similar arrangement The performance 
of ihi: Kanyarikam ceremony by the accused which has 
tile effect of an arrangement by which 0 person has 
several intercourse with a girl wlio had just attained 
puberty for three days, while the girl remained with 
her parents, does not render the accused guilty of the 
offences under Ss. 372 and 373, Indian Penal Code. 
35 MLJ. 157 = 24 ML.T. 77=-(I918) M.W.N. 
484 = y L.W. 253 = 19 Cr.L J, 965=47 Ind. Cas. 865. 

S. 372 — Dedication to temple. 

Dedication of a minor girl to a temple to serve 
Ure temple as a dancing girl amounts to disposal for 


purposes of prostitution, wher it is slrown that girls 
so dedicated hive led that life. 10 M.L.T. 501 = 
(1911) 2 M.WN. 479 = 12 Cr.L.J. 566=12 Ind. Cas. 


. Ss. 372, 373 — Minor already leading an 
immoral life — Selling or buying minors for 
the purpose of prostitution — Application of the 
section to such minors. 

TJic offence of selling or buying a minor for the 
purpose of prostimiion, punishable irdcr Ss. 372 
and 373 > ts committed even where tlic minor, prior 
to such transaction, has been leading an immoral 
life. (1906) 8 Bom. L.R. 236=3 Cr.L.J. 334. 

S. 372 — Disxmsing of minor for the purposes' 

of prostitution. 

The offence made punishable by S. 732 is complete 
when the person intending that a minor sl;ould be 
employed or used for the purpose of prostitution 
or for an unlavs'ful or immoral purpose or knowing 
it to be likely that such minor will be cmployca or 
used for any such pin pose, intentionally places the 
minor in a position calculated to bring about the 
result intended or known to be likely. If such a change 
in the position or circumstances of the minor has 
been effected with such knowledge or intention it is 
quite immaicria] whether third persons liave or have 
not observed ;my ceremonies recognised by cvsicm 
as necessary to give prostitutes a particular status. 
The offence consists in the intentional or conscious 
exposure of the minor to the d^urger of degradation. 
(1905) 7 Bom. L.R. 562=2 Cr.L.J. 500. 

“ — S. 373 — Girl of i 71 years voluntarily going 
with accused — Girl free to leave accused at any 
time— Accused, held not guilty under S. 373. 

Section 373, Indian Penal Code, is a mere coun- 
lerpail of S. 372. 

Section 373, in terms, deals with obtaining posses- 
sion and not merely with obtaining possession from a 
third person, and because an offence under S. 372 
which is aimed at disposing of a girl, necessarily in- 
volves two parties to die transaction it cannot be seid 
that S. 373 » which is aimed at obtaining possession, 
must involve two parties. 

^^A girl who was 17J years of rgc, went with ibc accused 
voluntarily. There was nothing whatever to show 
that the accused exercised any control over the girl. 
She was perfectly free to leave the accused whenever 
she wanted to. 

Held, tlrat the accused did not obtain possession of 
the girl within the meaning of S. 373 and could not 
be conviacd under that section. A.f.R. 1942 Bern. 
23=43 Bom. L.R. 847=43 Cr.L.J. 400 = 1. L.R. 
(1942) Bum. 7 = 198 Ind. Cas. 561. 

— — Ss. 373, 372 — Girl running away with accused 
of her own accord. 

Section 373 is not self-contained and should rot be 
read as a self-contained whole without any reference 
to S. 372. 'I hcy arc correlative of each other, being 
aimed against wliat may be broadly described as 
trafficking in girls under the age of eighteen. On 
this view, the words “otherwise obtain possession” 
must be construed ejitsdem generis with “ buying ” and 
“ hiring.” Tlic wordir.g of the two sections is extre- 
mely close. The word ” sells ” in S. 372 correspOTd* 
with “ buys ” in S. 373 ; similarly “ lets to nirc *’ 
corresponds with “ hire.” It would be u strained 
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interpretation of S. 373 to hold that “ otherwise 
obtains possession *’ does not correspond with “other- 
wise disposes of/‘ The effect of the amendment 
is merely to enlarge tlie scope of the “ intent ** > 
it has, in no way, enlarged the meaning of the w'ords 
“ otherwise obtain possession The word “ posses- 
sion *’ implies some sort of control. 

A girl ran away with the accused of her own accord. 
In spite of the fact that she was taken home by her 
fathei-in-law, she ran away again and re-joined the 
accused. There was nothing to show that he had 
possession of her in any sense of the term or that he 
attempted to control her movements in any way and 
there was nothing to prevent her from leaving him at 
any moment she diosc. 

Held, that under the circumstances, the accused 
could not be conviaed under S. 373- A.I R. 1937 
Cal. 250=41 C.W.N. 447 = 38 Cr.L.J. 696 = 1. LR. 
(1937) 2 Cal. 187 = 169 Ind. Cas. 76. 

S. 373 — Essentials. 

To bring a case within S. 373> it is not necessary 
that possession must be obtained from a third party. A 
person who steals a minor girl under eighteen years 
of age with the requisite intention, obtain possession 
of such minor within S. 373- It is often said that a 
man enjoying sexual intercourse with a woman pos- 
sesses her, but possession within S. 373 means some- 
thing more. ' It denotes definite control over the person 
of whom possession is obtained. Possession in S. 372 
indicates possession with a power of disposal. A.I.R. 
1934 Bom. 200 = 36 Bom. L.R. 379 = 58 B. 498=35 
Cr.L.J. 1437 = 151 Ind. Cas. 877. 

S. 373 — “Possession” need not be obtained 

from third person. 

It is not requisite for the purpose of S. 373 that 
the possession of the minor should be obtained from 
a third person. It is enough if it is established that 
the accused in fact obtained possession of the minor 
with intent that the minor shall be used for the pur- 
pose of prostitution. A.I.R. 1921 Bom. 323, Foil. 11 
P.L.T. 341 =A.I.R. 1930 Pat. 219. See also $9 Ind. 
Cas. 141=45 Bom, 529=22 Cr.L.J. 29=A. I. R. 1921 
Bom. 323. 

S. 373— Offence — ^Possession of minor not 

obtained from third person. 

For an offence under S. 373 it is not requisite that 
the possession of the minor should be obtained from 
a third person. It is enough if it is established that 
the accused in fact obtained possession of the minor 
with the intention of using her for prostitution. 22 
Bom. L.R. 1234 = 59 Ind. ^s. 141. 

Ss. 373, 372 — Obtaining of possession — 

Sufficiency — ^Test. 

Section 373 must be read in conjunction with the 
previous S. 372, which is its counterpart. The law 
does not specify the nature of the possession, nor its 
duration, nor intensity. It merely specifies the objea, 
namelv, prostitution or illicit intercourse. Whether 
in each case, the possession is such as to be consistent 
with the purpose or intention or knowledge of prosti- 
tution or illicit intercourse, is the only test which in 
law is necessary and sufficient. 

Where a brothel-keeper allows a girl to visit the 
brothel for two to three hours in the ni^t and she is 
allowed to prostitute herself to customers for money, 
it is sufficient obtaining of possession within the mean- 


ingofS. 373. 112 Ind. Cas. 209 = 11 A.I.Cr.R 
221= 52 Bom. 403 = 30 Bom. L.R. 613=29 Cr.L.J 
993=A.I.R. 1928 Bom. 336. 

S. 373 — Completion of offence. 

Where a minor married girl was, with her husband s 
consent, brought from Kashmir to Bomb<y at the 
expense of the brothel-keeper and was kept in a brothel 
in Bombry. 

Held, that what took place in Kashmir was only a 
preparation for committing the offence under S. 373 
which was completed in Bomb?y. loi Ind. Cas. 
593=8 A.I.Cr.R. 89=29 Bom. L.R. 490=28 Cr.L.J. 
465 =A. I R. 1927 Bom 666. 

S. 373 — Burden of proof. 

Where all the circumstances went to show Uiat the 
intention of the accused was to employ a girl as a 
prostitute as soon as she was physically ready for the 
purpose. 

Held, the burden hy upon the accused of proving 
that she intended to wait until the age of majority 
had been reached. 71 Ind. Cas. 232=35 C.L.J. 
451 =24 Cr.L.J. i 04=A.I.R. 1922 Cal. 539- 

S. 373, Ezpl. (1)— Presumption—When arises. 

Accused must be a prostitute or brotbcl-kccper 
when possession of girl is obtained for raising presump- 
tion — Flat not used as biothel by accused until inmate 
5 brou^t there — Flat, however, used for employing 
other girls as prostitutes and S encouraged and then 
compelled to follow their example — ^Though no pre- 
sumption under S. 373, Expl. (i), yet presumption 
arises under Evidence Act, Ss. 14, 15 and 114 and 
accused held guilty. A.I.R. 1943 Bom. 150=45 Bom. 
L.R. 281=44 Cr.L.J. 534=206 Ina. Cas. 592 (F.B.). 

S. 373 — Intention — Presumption. 

If the accused is proved to have obtained possession 
of a female under the age of 18 years whcthci by pur- 
chase, hire or in any other manner and is proved 
to be a peison who occupies or man.agcs a biothel 
then he is to be piesumed to have obtained possession 
of that girl with the intent that he shall use her for the 
purpose of prostitution. 115 Ind. Cas. 65=30 Cr.L.J. 
376=30 P.L.R. 414. 

S. 373 — Intention — Inference. 

Proof of intention or knowledge, must be almost, 
entirely, a matter of inference from circumstances. 
12 Mad. 273, Diss. 71 Ind. Cas. 232=24 Cr.L.J. 
104=35 C.L.J. 45I=A.I R. 1922 Cal. 539. 

S. 373 — Taking of minor for purpose of 

prostitution — Proof — Adoption by Temple dasi 
— Intention. * 

The taking of a minor girl by temple dasi, though 
unattended by ceremonies of adoption will raise « 
presumption of guilt under S. 373 throwing on the 
taker the onus of proving absence of guilty Imowledge 
or intention. S. 373 does not require proof, that the 
minor would necessarily be employed for purposes of 
prostitution ; it is enough if such is the probable 
result. The scaion also docs not require proof of 
intention to employ the minor for such purpoies 
during her minoiity. 13 M.L.T. 131—24 ML] 

211 = 14 Cr.L.J. 33=0913) M.W.N. 207 = 18 lud 
Cfs. 257. 

S. 373 — Intention. 

A prostitute received into her house two giils, one 
of them being of mature age and, promised to give 
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the elder girl good clotlies and ornaments if she lived 
with her. 

Held, tliat from these facts it might be reasonably 
inferred that the accused obtained possession of 
the girls with intent that one oi both of them should 
be employed foi the purpose of prostitution or know- 
ing it to be likely that they would be so employed 
and that the accused were guilty of an offence under 

S. 373- (1904) I A.L.J. 559. 

S, 373— Evidence as to age of girt 

On a dtarge under S. 373, the piosccution is bound 
to prove beyond doubt that the girl is under the age of 
eighteen years. 

Where there was no evidence regarding the age of 
the girl but the Judge told the jury that they might 
appeal to ^heir own expet ience and apply that experience 
to the impression that they had formed on seeing 
the girl and no caution was given to the jury that such 
an impression would not be a sure guide. 

Held, that there had been a material misdirection 
!o the jury inasmuch as if the Judge had given them 
caution the jury would have seen that on the ques- 
tion of age, the prosecution evidence left the matter 
in doubt, and the conviction of the accused could 
not, therefore, be sustained. A.I.R. 1932 Cal. 417 = 

35 C W N. 316 = 33 Cr. I. J. 553 = 138 Ird. Cas. 111. 

S. 373 — T!ic piosccution must provein a case under 

373 ‘■''f Indian Penal Code, that girl is unaer the 
age of 16 years. *71 Inu. Cas. 124 = 26 C.WN. 972 = 

36 C L.J. 152 2^ Cr.I J '•6 = A I.K. 1922 Cal. 505. 

Ss. 375 and 3/6. 

Synopsis. 

1. Abetment. 

2. Alteration of conviction. 

3. Attempt. 

4. Charge. 

5. Compensation for false charge. 

6. Consent. 

7. Evidence and proof. 

8. Penetration. 

9. Procedure. 

10. Sentence. 

1. Abetment. 

Ss. 376, 114— Rape — Abetment of — Merc 

gazing— If constitutes. 

The mere act of gazing at an aa of rape can hardly 
constuuie abeinicnt of liic offence of rape. 4 A.I.Cr.D. 
469. 

2. Alteration of conviction. 

*“• — Ss.^ 376, 323 — .\ coi-viction under S. 376, Indian 
Penal Code, cannot be altered to one under S. 323 
of the same Code. A I K. 1934 LaIi. 178=34 P.L.R. 
787=35 Cr.LJ 5i9(i)=i47 Ind. Cas. 799 (2)- 

3. Attempt. 

Sa. 375, 376, 511 — Attempt to commit rape. 

Where the accused caufht hold of a girl, threw 
her dowi, put s.»nd in her mouth, got on her chest, 
and uiteinpteJ to hive scxual intcrcouisc with her 
and the girl resisting cried out and her screams aitraacd 
ccrtJin persons on seeing whom he ran aw'ay. 

Held, that the accused was guilty of the offence 
of .uitinpt to commit rape. A.I R. 1933 Lah. 1002 = 


(1860), S. 373. 

34 P.L.R. 832«35 Cr.L.J, 432(i)-=.i47 Ind. Cfla. 

5 ^. 

Ss. 375, 376 — Attempt. 

Though ruptuic of the hymen is by no meai s neces- 
sary in law to constitute a rape the Courts are reluaani 
to believe that there could have been penetration 
without thst, which is so very near the entrance, having 
been ruptiiicd. 

A lad of 18 was convicted of rape on a female child 
of si years. The child, stripped of her trousers, was 
found seated on the naked ^ighs of the accused, but 
there was no bleeding from her private parts with 
the exception of fresh redness at the entrance to the 
vagina. The girl bore no other mark of injury and 
her hymen was intact. She also did not cry out. 

Held, that this was rot merely an indecent assault 
by the accused but that he attempted, though un- 
successfully to effea penetration and hence the offence 
was an attempt to commit rape. 100 Ir.d. Cas. 116= 
28 Cr.L.J. 244 = 7 A.I Cr.R. 406=A.I R. 1927 Lah. 
222. 

Ss. 375, 376 — Attempt. 

Attempt is an act done in part execution of a cri- 
minal design, .imounting to more than mere prepara- 
tion, but falling short of actual consummation, and 
possessing, except for failure to consummate, all the 
elements of the substantive crime ; in other words, an 
attempt consists in the irtc* t to commit 0 crime, com- 
bined with the doing of some act adapted to, but fall- 
ing short of its actual commission ; it may consequently 
be definea as that which if not prevented would have 
resulted in tlie full consummation of the act attempted. 

Where the accused stepped across from his own 
roof to that of his neighbour at night and caught hojd 
of his daughter, got on to the charpoy with her, undid 
the string of her pyjama and was seen struggling with 
her when the neighbour’s wife came up in answer to 
her daughter’s cries, and he then lan away. 

Held, that he had been rightly convicted under 
Ss. 376 and 511 : 47 Cal. 190 (S.R ), Foil. 103 Ind. Cas. 
199=28 Cr.L J. 663 = 8 A. I. Cr.R. 432=28 P.L.R. 
575 = A.l.k. J927 Lah. 580. 

Ss. 375 and 376 — Attempt to commit rape 

must be distinguished from preparation to 
commit rape and from indeqent assault. 

An act which amounts to attempt to commit rape 
does not loo.se tJiat character merely because the 
offender docs not display a determination to effect his 
object sr all costs. But two conditions arc requisite 
for an attempt to commit the oftcnce. First, here 
must be an attempt to commit the offence and second, 
some act must be done towards the commission of the 
offence. The word “attempt “ is not itself defined in 
the Penal Code, and must therefore be taken in its 
ordinary meaning. And even if an act has been done 
towards the commission of the offence that alone docs 
not bring the case within the section. From the 
moment when the intention is formed to commit an 
offentt: every act done whiclr facilitates the commis- 
sion of the offence, and whiclr is none w ith that object 
in view, is in one sense an act done towards the com- 
mission of the offence, but the doing of every such act 
docs not constitute on attempt to commit the offence. 

It must in every case be a question depending upon 
the circumstances whether a particular act done (with 
the requisite intention) tow'uids the comnrission ot an 
offence is sufficiently proxinrue to its commission to 
constitute an attempt or is so remote ns meiely to con- 
stitute preparation for its commission. 
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When a lady who was travelling alone in a train 
w(^e up from her sleep, she foimd the accused silting 
on her berth. She jumped up and rushed screaming 
to the door, but the accused caught hold of her, put 
his hind over her mouth and threatened her with a 
revolver and mide her sit down. She then managed 
to get to the Window and open it but he caught her by 
the hiir and pushed hei on the seat — in a sitting posi- 
tion. He threatened to strangle her if she screamed. 
Then he began to unbutton his trousers and had un- 
fastened the top button when she made an attempt to 
reach the communication cord. The accused then 
caught her by the wiist and in the struggle her wrist- 
let watch was broken. Then immediately the accused 
released her and asked her name. She g?ve it and he 
apologised for molesting her, saying he had mistJ'ken 
hei for some other lady. It was established on the 
evidence that the accused entered the carriage with 
the intention of having intercourse by force is neces- 
sary, with a womui whom he then believed to be another 
than the one actually assaulted. 

Held, that the acts were acts of preparation, done 
towards the commission of rape, but that singly or 
collectively they did not amount to an attempt to com- 
mit rape. They did, however, amount to an assault 
with the intent to outrage the modesty of a woman or 
which accused knew to be likely to have that result, 
and thus constituted an offence punishable under 
S. 354 of the Indian Penal Code. 96 Ind. Cas. 
260=27 Cr.LJ. 916=4 Bui. L.J. 83 = A.I R. 1925 
Rang. 247. 

Ss. 375, 376 — The faa that the vernaadar 

record showed that the accused put his finger in the 
private part of the complainant coupled with the absence 
of semen on the pyjama of the girl and the absence 
of the mirks on the m^le organ of the accused were 
held to be sufficient circumstances for conviction , 
for an offence of attempt to commit rape and not 
for rrpe, 73 Ind. Cas. 513 = 24 Cr.L.J. 625=A.I.R. 
1923 L?l\ 167. 

Ss. 375, 376 — Boy of ten. 

A boy of ten who h'^s .attained sufficient maturity of 
undeistanding to judge the nature and consequences of 
his conduct can be convicted of an attempt to commit 
rape, AIR. 1935 Rang. 393-37 Cr.l.J. 94 = 159 
Ind. Cas. 450. 

Ss. 375, 376 and 511 — Rape— Attempt — Boy 

of 12 years. 

A boy of 12 years, though incapable of committing 
rape may be guilty of an attempt to commit rape, 
n Bur. L.T, 135 = 18 Cr.L.J. 943=42 Ind. Cas. 

175. 

4. Charge. 

S. 376 — Charge— Joinder of charge under, 

with charge under Sections 366 and 14?, is illegal. 

The joinder of chaige undci Section 376 against 
one of the accused with charges under Sections 366 
and 147 against others along with hin is a misjoinder 
which is illegtil. 77 Ind. Cas. 997=4 L L.J. 322 = 
25 Cr.L J. 533=A,I.R. 1922 Lah. 410. 

Ss. 376 , 366 — Offence falling under Ss. 376 

366 — Refusal of trying Magistrate to frame charge 
under both — Sessiors ?nd High Court can revise it. 
AIR. 1932 N'g 85 (i) = i5 N.LJ, 26=33 Cr.LJ. 
558 = 137 Ind. Cas. 904, 

5. Compensation for faise charge. 

— — Ss. 375, 376 — Offence exclusively triable by a 
Court of Session —Offence tried by a Special Pow'cr 
Magistrate— Order discharging the accused. 


375 and 376—3. Attempt. 

Held, that the Special Power Magistrate could pass 
the order under S. 250, Criminal Procedure Code. 

A.I.R. 1936 Rang. 230 = 37 Cr.L.J. 773 = 14 R- 378 
= 163 Ind. Cas. 163. 

Ss. 375, 376— Order of discharge under S. 376, 

Indian Penal Code, typed with finding that case is 
false— Order signed by Magistrate— Further order 
direaing payment of compensation typed on same 
date with same typewriter — Both orders held one 
and same. A I.R. 1936 Rang. 230=37 Cr.L.J. 773=^14 
R. 378 = 163 Ind. C^s. 163. 

6 . Consent. 

Ss. 375, 376— Where a nian lias illicit iiiter- 

course with an adult woman with her consort, it is 
not lape under the law. A I.R. 1938 Cal. 460 = 39 
Cr.L.J. 674 = 176 Ind. Cas. 104 

Ss. 375, 376 — Consent of the woman. 

No offence of rape is committed when the sexual 
intercourse is with the consent of the woman. 4 Bur. 
L T. 136 = 12 Cr.L.J. 584 = 12 Ind. Cas. 848. 

Ss. 375, 376 — Age of girl. 

In rape cases, it is only when consent is the defence 
pleaded that the question would arise as to whether 
the gill was of age lo give consent in law. A.I.R. 

1935 All. 935 = 1935 A.W.R. 1071 = 1935 A. L.J. 

1079 = 37 Cr.L J. 247=160 Ind. Cas. 162. 

Ss. 375, 376— Man having intercourse with a 

minor girl even with her consent is guilty of offence 
of rape. A.I.R. 1932 All. 580 = 1932 A.L J. 776 = 
34 Cr.L.J. 100 = 141 Ind. Cas. 127. 

Ss. 375, 376 — Consent. 

In a rape case the question of consent does not 
arise when the girl is under ten years of age. The 
fact that the accused was found to be suffering frorn 
gonorrhoea and tlie other party was riot infected with 
the disease is by no means conclusive of lus inno- 
cencc. 106 Ind. C^s. 348^9 A.LCr.R. 

186=29 Cr. L J. 12. 

Ss. 375, 376— Where the gill is over sixteen 

and there is nothing to support her allegation that rhe 

accused hid sexuil intcrcouise with her against her 
will and it is a. least ix'.,sible that he was a consentmg 
party, tlien the accused cannot be held to be guilty 
of rape by the mere fact of having sexual intercourse 
with her. In the absence of any corroborative evidence 
that the accused had sexual intercourse with her and 
that if they did so, it was without her consent, the 
accused ought not be convictea for rape. A.I.R. 1934 
Oudh 32 = 10 O.W.N. 1274 = 55 Cr.L.J. 498 = 147 
Ind. Cas. 759 (2). 

Ss.375j 376 — Absence of protest by grown- 
up girl. 

Where a grown-up girl was carried about by the 
accused and subjected to sexual intercourse and now 
and then left by herself and there was no evidence of 
protest on her part. 

Held, that she must be presumed to have been a 
consenting party in the elopement and the accused 
could not be convicted for rape. A.I.R. 1931 Lah. 
401=32 P.LR. 98=32 Cr.LJ. 1042 = 133 Ind. Cas. 
560. 

Ss. 375, 376 — ^Where the accused was convicted 

of committing rape on a woman aged 20, but there 
were circumstances to show that the accused was 
copulating wiili her, w’th her consent and when she 
was caught in the act of copulation, she naturally 
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CMicDctcd a stoiy to save her face that accused had 
carried her into the room by force. 

Held, that the offence of rape was not made out. 

9 L L.J. 337 = A.I.R. 1927 Lah. 858. 

; Ss. 375, 376 — The fact that the girl was virgo 

intactit upto the date of the occurrence is very stiong 
proof against the committing of rape with consent 
of the victim in rape cases. 89 Ind. Cas. 1056—26 
Cr.L.J. i 488=A.I.R. 1925 Lah. 613. 

7. Evidence and Proof. 

(a) General. 

(b) Evidence of prosecutrix. 

(c) Medical evidence. 

7. (a) Evidence and Proof — (General). 

Ss. 375 and 376— It is an essential part of the 

proof in rape that there should have been, not only 
an assault but actual pcnctiation. The only witness 
who can prove tlut is the woman. In practice, a 
conviction for rape almost entirely depends on the 
Credibility of the woman so fai as the essential ingredi- 
ents are concerned, the ocher evidence being merely 
corroborative. Her testimony is vital in a case where 
the woman is married and tlie medical evidence in 
no way corroborates the charge of rape. Even die 
presence of spermatozoa indicating semen found in 
worn in’s genitals or on her sarec in the case of a married 
woman who has been sevcr?l times a mother, is by 
no means final. A I.R. 1942 Mad. 285=43 Cr.L.J. 
576 = 199 Ind. Cas. 742- 

Ss. 375, 376 — Finding of spermatozoa on 

quilt is strong corroborative evidence. 

In a trial for an offence of rape, the statement of the 
girl to her mother and the neighbours shortly after 
the incident complaining against the accused, is cor- 
roborative evidence under S- 157 and Ulus. ()) of 
S. 8, Evidence Act. 

Mere finding of spermatozoa on the quilt of the 
accused may not by itself have much evidentiary value 
but it is a siiong piece of evidence when taken with 
ihc evidence given by the girl that the accused had 
rai>ed her on the quilt. A I R 1940 Cal. 46i=I.L.R 
(1940) 2 Cil. 180=44 CW.N. 830 = 191 Ind Cas. 

48. 

— — Ss. 375> 376 — The mere existence of the injury 
to the vagina docs not necessarily and inevitably justify 
the inference that there lud been rape. A I R. 1938 
Rang 298 =39 Cr.L J. 944 = 177 Ind. Cas. 710. 

Ss. 375, 376 — Girl, mother and eye-wiuiesscs 

deposing for prosecution— Girl 14 yeais old — Medical 
ex imimtion after four or five days — Absence of injuries 
and hymen — HUxid stains on dhoti of accused and cloth 
of girl — Conviction, held proper. AIR. 1935 All. 

590 = 36 Cr.LJ. 1095 (2)= 1935 A.WR. 597 = 157 
Ind. Cas. 147, 

Ss. 375. 376— Detection of semen on cloth. 

Where in a c.isc of rape the only evidence was the 
ciicumstance dial semen was detected on a piece of 
cloth wliich was recovered from the house of the ac- 
cused. and that it was also discovered on the silwar 
whidi w.is alleged to liave been worn by the woman 
at the time, and the accused was a young man who 
was married and the woman was a growm-up woman 
wlio ndnuiiedly passed the night before making the 
lirsi information rcpoit at her liusband’s house. 

Held, that that was a wholly nciural circumstance 
which did not help the case of cither side. 9. L.L.J. 
384 =A I R. 1927 L:ih. 867. 


Ss. 375, 376 — Evideniisiy value of refusal 

to submit to medical c.xamination by woman who 
brought the charge of rape, pointed out. A. I.R. 

1935 Nag. 69 = 17 N.L.J. 189. 

—* — Ss. 375, 376 — Tender child — Examination of, 
as witness. 

Where the Court is of opinion thrt the diild upon 
whom an offence under S. 376, Indian Penal Code, is 
committed is unable to give relevant information in the 
matter by reason of tender ye£is and consequent im- 
maturity of judgment, it should not examine the child 
at all. 38 All. 49, Foil. 41 Cal. 406, not foil. A.I.R. 
1930 Lah. 337=31 P.L.R. 612 = 127 Ind. Cas. 862. 

Ss, 375, 376 — In no cases is it mote difficult 

to arrive at a coniident verdict whether evidence is 
fa.lse 01 true than in cases in which women allege that 
they have been ourtaged or that an outrage has been 
attempted on them. Not only one has to consider 
the possibility of deliberate frlscbood but those who 
liave to arrive at a verdict have to consider the possibility 
of unintentional mis-statements produced by hysteiial 
conditions which arc apt to be found in cases of this 
nature. 81 Ind. Cas. 629=46 All. 265=22 A.L.J. 
162=5 L R.A. fCr.) 65=25 Cr.L.J. 98i=A.I.R. 1924 
All. 411. 

Ss. 375. 376 — Circumstances may prove the 

truth of the rape story. 

The fact that the charge of rape was brought against 
the accused immediately aftei tlic occurrence, coupled 
with the medical evidence and the fact that he \ws 
assaulted by Lambardar and arraigned before the 
panchayat there and then leads stron^y to the con- 
clusion that the rape story is no fiction, though the 
friends of the girl being ignorant rustics may not be 
wise enough to look for blood for to preserve it as 
evidence in support of the charge. 38 All. 49» 

76 Ind. Cas. 1037=25 Cr.L.J. 3t7=A.I.R. X923 
Lah. 332. 

Ss. 375, 376— Delay in reporting to police — 

Enmity— No reliable direct evidence. 

In a case of rape thcic was no direct reliable evidence 
as to the commission of the offence no blood 01 semen 
was discovered on the body of the prosecutrix and 
there had been great delay in making the first information 
and there was enmity between the paities. All these 
circumstances combined to raise doubt in favour of 
the accused to the benefit of which he is entitled. 17 
P.W.R. 1916 (Cr.) = i7 Cr. L.J. 150 = 33 Ind. Cas. 
630. 

Ss. 375, 376— Proof of age. 

To prove to charge undci S. 376, the prosecution 
is bound to prove that the girl is below the age of 16. 
A I R. 1939 All. 708 = 1939 A.W.R. 693 = 1939 A.L.J. 
980=41 Cr.L.J. 142 = 1. L.R. (1939) All. 87i*=i85 
Ind. Ois. 271. 

7. (b) Evidence and Proof — Evidence of 

prosecutrix. 

S. 376 — Basis of conviction — Uncorrobo- 
rated evidence of prosecutrix — Girl of seven 
years of age. 

Although permissible legally, it is dangerous to 
convict ail accused in a sexual case on the uncorrobo- 
rated evidence of a prosecutrix. This rule would 
necessarily apply whether the prosecutrix were an adult 
01 a girl of only seven ycais of age. It is a sound 
rule in practice not to act on tlic uncorroborated cvidcrce 
ot a child, although under the Indian I>aw the rule 
is a rule of prudence and not of law. A.I.R. *95® 
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Nag. 9=4 A.I.Cr.D. 118=51 Cr.L.J. 244 = 1949 
N.L.J. 520. 

S. 376 — ^Proof of offence — Uncorroborated 

testimony of girl — ^Value of. 

In a charge of rape the uncorroborated testimony of 
the girl alone should not be accepted as a sufficient 
foundation for convicting the accused. I.L.R. (1950) 
A. 787 = 1950 A.W.R. 98=AI R. 1949 All. 710 = 
51 Cr. L.J. 29. 

S. 376 — Proof of offence — Evidence of prose- 
cutrix — Need for corroboration. 

The rule of conoboration is meant to be applied 
to accomplices and a ravished woman is not an accom-» 
plice but a victim of the crime. Therefore, corrobo- 
ration of the prosecutrix in a case of rape is not always 
indispensable. The thing to be remembered in such 
cases is whether it is safe to convict on Iter solitary 
statement. This depends upon the circumstance of 
each individual erse. Pak L R. (1950) Lah. 294 = 
A.I.R. 1950 I^h. 151 =51 Ci. L J. 968. 

S. 376 — ^Proof of offence — Evidence of prose- 
cutrix — Corroboration — Necessity for — Nature of 
corroboration. 

In cases of rape it is a rule of prudence that there 
should be corroboration of the testimony of the. prose- 
cutrix. Such corroboration can seldom be by direct 
evidence, corroboration of that sort would be almost 
always impossible; but the testimony should be capable 
of being tested. A I R. 1950 Kut. 9=51 Cr.L J 

396. 

S. 376 — Conviction under — Uncorroborated 

testimony of girl — If sufficient. 

In a case of rape, the uncorroborated testimony 
of the girl who was the victim of an indecent assault, 
is insufficient to warrant a conviction, where she made 
no complaint about it at the time and said nothing 
about it until questioned by her mother some months 
later. A. I R. 1949 Assam 13 = 50 Cr. LJ. 589. 

S. 376 — Evidence of prosecutrix — Corro- 
boration by her own statement made after occur- 
rence — Sufficiency — Evidence Act, S. 157. 

It is a rule of prudence that the evidence of iJic 
victim of a rape ‘requires corroboration, Under 
S. 157 of the Evidence Act her evidence can be corrobo- 
rated by a previous statement made by her after tlic 
occurrence. Whether sucli corroboration should be 
considered sufficient or not is really a question of fea, 
and the circumstances under which the statement by 
the prosecutrix is made and the time which elapses 
between the occurrence and her statement have to be 
considered. 1936 Cal. 18 ; 44 C.W.N. 835 and 41 
C.W.N. 641, Not Foil. AIR. 1949 Cal. 613 = 51 
Cr. L J. 153. 

S. 376 — Conviction under — GirPs statement 

coupled with her identification of accused in 
Jail — Sufficiency. 

It is a good rule not to treat the girl’s evidercc 
as sufficient for recording a conviction in a c.asc uncle j 
S. 376, Indian Penal Code. But where thre is the 
additional circumstance of the girl identifying the 
accused in jail, her statement cannot be ignored. 1947 
A L.J. 435 = 1937 A.W.R. (H.C) 276=48 CrLJ- 
B51 =1947 A.L.W. 526=A.I R. 1947 A. 393. 

^ rape case, the complaint of the prose- 
cutrix is admissible in evidence, not as evidence of the 
truth of the charge but as corroboration of the credi- 
bility of the prosecutrix. It U desirable that a direction 
should be given to Jury about the unsafcncss of the 


conviction on uncorroborated evidence of the prose- 
cutrix. But if the jury consider it safe, they can 
convict on the uncorroborated testimony. A.I.R. 
1944 Nag. 245 = 1944 N.L.J. 206=46 Cr.L.J. 68 = 
I.L R. (1945) Nag. 226=215 Ind. Cas. 244. 

S. 376 — The law does not require that there should 

be independent corroboration in the rape of a ^ild 
aged ten years as to the identity of the culprit. The 
position is very different where a woman makes an 
accusation of rape and where a child says that a particulaj- 
person is a culprit. It is the existence of possible 
motive for false incrimination which ought to attract 
the necessity for corroboration and where no such 
motive can even be suggested, it cannot be said that 
there is any rule of law or of prudence which makes 
independent corroboration necessary to the culprit’s 
identity. A.I.R. 1944 Nag. 363 = 1944 N.L J. 406 
=46 Cr.L.J. 371 =218 Ind. Cas. 18. 

S. 376 — There is no presumption of law which 

differentiates the evidence of the complainant in a 
rape case from that of the complainant in the case of 
any other offence. There can be no assumption, 
in the absence of evidence, that she is an accomplice. 
A.I.R. 1940 Cal. 461. =I.L.R. (1940) 2 Cal. 180 = 
44 C.W.N. 830 = 191 Ind. Cas. 48. 

S. 376 — Corroborative evidence. 

Corroboration is not essential even in a case of an 
offence of rape. The Court is entitled to acept the un- 
corroborated evidence of a girl but it should be slow in 
its acceptance of it. It must scrutinize her evidence 
very carefully and unless her story convinces the Court 
so much that it does not possibly stand in the need of 
any corroborative evidence, it should not accept her 
uncorroborated evidence. Evidence in corroboration 
must be independent testimony which affects the ac- 
cused by connecting or tending to connect him with 
the crime. In other words, it must be evidence whiclt 
implicates him, that is, which confirms in some material 
particular not only the evidence that the crime has been 
committed, but also that the prisoner committed it. 
Wiaat the girl said after the occurrence is really no 
corroboration at all. A.I.R. 1939 Rang, 128 = 40 
Cr.L J. 525 = 180 Ind. Cas. 936, 

S. 376 — Conviction on bare testimony of 

woman. 

In a charge foi- rape, in the absence of any coirobc- 
i-uion, it is not proper to convict the accused on the 
birc testimony of the woman alleged to be the victim. 
A.I.R 1935 Lah. 8=35 P.L.R. 638=36 Cr.L.J. 428 = 
153 Ind. Cas. 894. 

S. 376 — Charge by woman against man — Tcsii- 

jnony of woman — It must be corroborated by inde- 
pendent evidence. A I.R. 1934 Cal. 7 = 38 C.W.N. 
108=36 Cr L.J. 796=62 C. 527 = 155 Ind. Cas. 584. 

S, 376 — Cases of rape — Jury must be warned 

not to accept the evidence of the girl alleged to have 
been raped unless they find that it is corroborated 
in some material particulars implicating the accused. 
A.I.R. 1933 Oil. 833 = 62 C. 534=35 Cr.L.J. 508 = 
38 C.W.N. 52 = 147 Ind. Cas. 999 (2). 

S. 376 — The solitary statement of the complainant 

that the offence of rape has been committed upon 
her by the accused is not sufficient to convict him of 
the offence in the absence of other independent evidence 
A.I.R. 1933 Oudh 163 = 10 O.W.N, 107=34 Cr^ 
L J 496 = 143 Ind. Cas. 73. 

S. 376— Where in a case of rape and sodomy 

there was no evidence 10 implicate the accused except 
the statement of the girl ravished) and there was enmity 
between the parties and there was much delay in 
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making the report to police even though the police 
post was very near. 

Held, that guilt of the accused had not been esta- 
blished. 28 P.L.R. 235=9 L.LJ. iii=A.I.R. 1927 
Lah. 836. 


^S. 376 — It is unsafe to rely on uncorroborated 

testimony of the woman. 

Where in a case of rape the evidence of the Sub- 
Assistant Surgeon combined with the report of the 
Chemioil Kxamincr, shows that the complainant had 
sexual intercourse recently with some one, but shows 
no more than Uiat there and were no signs of rape. 

Held, that it is notoriously very unsafe to rely on 
the uncorroborated evidence of the woman alone, and 
to make it an exception to the general rule. 97 Ind. 
Cas. 180 = 5 Bur. L.J. 112=27 Or. L J. I284 = A.I.R. 
1927 Rang. 67. 


S. 376 — Uncorroborated testimony of the 

woman not sufficient — Evidence of resistance 
a good guide to determine consent. 

Whore there is no independent evidence in support 
of the statement of the' a^mplainant that she was 
raped bv the accused it would be mo<t d.mgerous to 
base a conviction on her uncorroborated testimony 
alone ; the first and foremost circumstance that cen 
be looked for in cises of rape is the evidence of resistance 
which one would naturally expect from a woman 
unwilling to yield to a sexual intercourse forced upon 
her Such a resistance may lead to the icaiing of 
clothe«, the infliction of personal injuries and even 
injuries on iver private parts. Where there is absolutely 
no evidence on the i coord of any struggle having taken 
place nor were marks of any injuries found on the 
person either of the complainant or of the accused. 

Held, that the accused cannot be said to have lud 
connecnon witli the woman without her consent. 
75 Ind. Cis. 98'>=25 Cr.LJ. 74=A.I R. 1924 Lah. 

669. 

^5. 376 — In cises of rape, it would be quite unsafe 

to convict an indiviuu.il merely on flic accusation of the 
woman who had been raped. 67 Ind. Ois. 827 = 
23 Cr L J. P.W.R. 1922 Cr.(Lah.) 


S. 3"6 — (iirl, young and innocent — Evidence 

of the girl is highly valuablc—Hcr statement 
immediately after the occasion increases her 
credibility. 

When the victim of an offence of rape is an inno- 
cent cirl of tender age her evidence will carry great 
weig U. A 'titeineru nude by li'.r by way of disclo- 
sure iin n:di uly -.fter tlie o.ei.ion will strongly corrobo- 
rate lier CieJihiliiy and go to prove the consistency 
of her Conduct and also her want of consent. When a 
p.T on is Convicted of rape, his punishment will be 
propiriioncd to the gre.iter or k'» atrocity of crime, 
his coiduct and the defenceless and unprotected 
stile of the injure. I feinilc wlicther she is a low naiiv’e* 
or a higli iviropjan. 82 Ind. Cas. 142=25 Cr. EJ. 
1214 ;\ I.K 1925 Nig. 74- 

S. 376 — 11 i . li irdly p.ossiblc ih.it any self-respecting 

worn in wo. lid cm: forward in -i Court of Justice l»a 
mike a humiliating M uement ag.iinsi her honour, ol 
hiving been r ip.d. unless it was absolutely true. 
75 Ind. Cl-.. 77=6 L L J. 111=24 Cr.L J. 877 — 

A. I R. 1923 h'‘h. 291- 


7. (c '. Evidence and Proof — Medical 

evidence. 

5^ 376 — .Medical examination of accused 

•^—Effect of Its absence. 


In a case where the accused arc charged with an 
offence under S. 376, Indian Penal Code, and the 
accused deny the charge it is the duty of the prosecution 
to secure the medical examination of the accused within 
the period of time when conclusive results could be 
achieved. Where the evidence led by the prosecution 
in the case of such an offence is not enough to form the 
basis of conviaion, the absence of medical examination 
would render it wholly insufficient. 1947 A.W.R. 
(H.C.) 407 = 1947 A.Cr.C. 172. 

S. 376 — Accused charged with having com- 
mitted rape — Failure of prosecution to have 
male organ of accused medically examined — 
Effect of. 

In rape cases if the glands of the male organ is covered 
by uniform layer of smegma it neguives the possibility 
of recent complete penetration. If the accused is not 
circumcised, the existence of smegma round the corona 
gland is proof agiinst penetration since it is rubbed 
off during the act of sexual intercourse. The smegma 
accumulates if no bath is taken for twenty-four hours. 
In rape cases, therefore, the prosecution must get the 
male organ of the..accuscd examined. If it was not 
examined the accused is entitled to say tlut if a medical 
e.ximinatioii of tlic vital or the material parts of his 
body has been conducted, he would have been in a 
position to show that the condition of those parts 
neguived the possibility of recent complete penetration 
or proved that there was no penetration. The^argument 
that as the medical examination had taken place more 
than twenty-four hours after the occurrence, the 
result would have been inconclusive bcciiusc the 
smegma accumulates if no bath is taken for twenty- 
four hours is no answer to the pica of the accused. 
It is the duty of the prosecution, if, according to the 
m.'dical jurisprudence, medied c.vamination is capable 
of yielding conclusive results, to ensure that examin- 
ation wiilain a period of time wlicn conclusive 
could be achieved. A.I.R. 1946 All. I9t = i945 Oudh 
W.N. (H.C.) 334 = 1945 A.W.R. (H.C.) 287 = 194^ 
A 1. J. 86=224 Ind. Cas. 336*47 Cr.L.J. 611. 

S. 376 — Evidence. 

It cannot be said that medical evidence cannot help 
the CISC for the prosecution, because the complainant 
is pregnant at the time when the rape is alleged to 
liivc been amamitted. 11 L L J. 39* = *936 Cr.C. 
160-30 P.L.R. 662 = A.I.R. 1930 Lah. 193. 

S. 376— Tlic report of the chemical analyser regard- 
ing the presence of semen on the complainant’s clothing 
is not sufficient to prove that the complainant is attually 
rap;;d. 1930 Cr. C. 160=30 P.L.R. 662 = 11 L.L.J. 
391 =A. I.K. 1930 Lah. 193. 

S. 376 — Evidence not sufficient for conviction. 

W'lurc there was no physiciil proof of the rape, the 
inference from the incdicil evidence was that at the 
lime of the alleged offence, the girl was not a virgin, 
no trace of semen was found on her clothes. 

Held, the evidence is not sufficient ro support con- 
viction for rape. 82 Ind. Cas, 64 = 25 Cr. L.J. 1200= 
A I R. 1923 JLah. 238. 

8. Penetration. 

Ss. 375, 376 — Vulval penetration. 

There is a distinction between vulval penetration 
and vaginal penetration. It is not necessary that the 
hymen should be ruptured in every case. In order to 
constitute rape, the statute merely requires incdi^ 
evidence of penetration, and this may occur and the 
hymen remain intact. A.I.R. 1934 Lnh. 797* 
36 P.L.R. 35'*36 Cr. L.J. 3iO"’i53 Lid, Cas. 2x8. 
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Ss. 575, 376— Vulval penetration is sxifficient 

for conviction under S. 376. 88 Ind. Cas. 705= 
26 Cr. LJ. ii 85=A.I.R. 1923 Lah. 536. 

Ss. 375, 376 — Partial penetration. 

Partial penetration, though not sufficient to cause 
any rupture or injury to the hymen, is sufficient penet- 
ration within the meaning of S. 376 and the offence 
is not attempt to commit rape but of rape, too Ind. 
Cas. Ii3*=7 A.I.Cr.R. 416=28 Cr.L.J. 24i=A.I.R. 
1927 Lah. 735. 

9. Procedure. 

— — Ss. 375, 376 — In rape cases, early medical exa- 
mination of accused is essential. 

It is always desirable that the accused in a rape case 
should be medically examined as soon as possible. 
A.IR. 1944 Nag. 245 = 1 LR. (i945) Nag. 226 = 
46 Cr.L J. 68 = 1944 N.L.J. 206=215 Ind. Cas. 244. 

— Ss. 375, 376 — ^Amicus curiae — Appointment 
of. 

It would be well in serious cases of rape at least in 
some of them, if the Sessions Judges appointed a mem- 
ber of the Bar as amicus curtae. A.I.R. 1942 Mad. 
285=43 Cr.L.J. 576 = 199 Ind. Cas. 742. 

Ss. 375, 376 , 377— Cases of rape and xm- 

natural vice should be tried by Magistrate with 
S. 30 powers. 

Cases of rape and unnatural vice should, as far as 
possible, be tried by Magistrate with powers under 
S. 30, Criminal Procedure Code, so that if circumstances 
call for a heavy sentence, then the same may be given 
up to the outside limit of seven years. A.I.R. 1936 
Lah. 256=38 P.LR. 437 = 37 Cr.LJ. 474 (i) = i6i 
Ind. Cas. 591 (i). 


10. Sentence. 

S. 376 — Sentence. 

The sentence of transportation is indefeasible for an 
offence of rape. The ordinary sentence for rape 
varies from three years to five years. In a very bad 
case, seven years is sometimes given. Even where 
the accused happens to be a Police constable, sentence 
of transportation is excessive, more especially where 
it is not a case of Police constable being on duty at the 
time when the offence is alleged to have been com- 
mitted or a case of a Police constable taking advantage 
of his official position to rape a woman placed in his 
charge. A.I.R. 1942 Bom. 121 = 43 Cr. L J. 621 = 
44 Bom. L.R. 216 = 200 Ind. Cas. 261. (F.B.). 

S. 376 — Double sentence, legality of. 

A boy of 13 years was convicted under S. 37^ and 
sentenced to some stripes of cane and four years’ im- 
prisonment in order that he may be sent to Reforma- 
tory School. The boy was accordingly, detained for ten 
montlw. On revision in altering the sentence to one 
day’s simple imprisonment. 

Held, that if the sentence of imprisonment were 
to be remitted and the whipping upheld, the fact 
would remain that the accused would, for all practical 
purposes, be receiving a double sentence, namely, 
imprisonment in addition to whipping, nor could the 
sentence from four years to the term already undergone 
be reduced as the punishment suffered in Reformatory 
School *could not be less than four years. A.IR 
1934 All. 976=36 Cr.L.J. 368=57 A. 395=4 A.W.R. 
669 = 153 Ind. Cas. 582. 

— S. 3^6 — Sentence — Offence under S. 376 

should be put down with strong hjmd. 


Crimes of violence upon women who arc not in a 
position to defend themselves must be put down with 
a strong hand and it would be a very sad state of affairs, 
if criminals were to carry an impression that to criminally 
assault a woman or to rape her was not a very serious 
matter and that they could always satisfy their unholy 
passion if only they were prepared to undergo a compa- 
ratively short term of imprisonment. (Five years’ 
rigorous imprisonment was awarded.) 116 Ind. Cas. 
883=30 P.LR. 437=30 Cr.LJ. 699 = 1929 Cr. C. 
150=13 A.I.Cr.R. 97=A.I.R. 1929 Lah. 584. 

S. 376 — Raped girl unchaste. 

Where evidence showed that the girl who was raped 
\vas ^chaste the sentence of seven years’ rigorous 
imprisonment was held to be too severe. 100 Ind. 
Cas. 128=28 Cr.L.J. 256=A.I R. 1927 I^h. 772. 

— S. 376 — Punishment. 

When a person is convicted of lape, his punish- 
ment will be proportioned to the greater or less atro- 
city of the crime, his conduct and the defenceless and 
^protected state of the injured female whether she 
is a low native or a high European. 82 Ind.Cas. 142 = 
25 Cr.L.J. I2I4=A.I.R. 1925 Nag. 74. 

S. 376 — Rape — Sentence. 

The punishment for an offence of rape should be 
proportioned to the greater or less atrocity of the 
crime, to the conduct of the criminal and to the defence- 
less and unprotected state of the injured female. The 
condonation of the offence, on being paid a sum of 
money, by the family should not be taken into consider- 
ation in determining the punishment to be inflicted. 
20 Cr.L.J. 647 = 52 Ind. Cas. 423 (Nag ). 

— "“S. 376 — Sentence — Suicide by complainant. 

An inference adverse to the accused in a case of 
rape, should not be drawn from the fact that the com- 
plainant was very much ashamed and even committed 
suicide owing to the shame brought on licr. The fact 
of the complainant’s suicide should not be taken into 
consideration in passing sentence in case of rape 
because that is neither the natural nor ordinary nor 
probable consequence of the accused’s act. 19 Cr.L.J. 
155=43 Ind. Cas. 443 (L Bur.) 


Ss. 376, 366 — Offences under — Separate 

sentences can be passed. 

A charge under S. 366 involves different elements 
and different questions of fact from a cliargc under 
S. 376, and therefore separate sentences for offences 
under Ss. 366 and 376 are not against the provisions 
of S. 71, Indian Penal Code : 8 Bom. L.R. 120, 
Foil. 99 Ind. Cas. 344=7 I-'ib. 484=27 P.L.R. 802 = 
28 Cr.L.J. i 36=A.I.R. 1927 Lah. 88. 

S. 376 — Where the real offence is rape and the 

abduction is an aggravating circumstance separate 
sentences mier b.)th the seciions should not be given 
89 Ind Cas. 912=26 Cr.L.J. I440=A.I.R, 1926 
Lah. 114. 


•S. 377 — Offence under. 


Carnal intcrcoarse with a bullock through nose is 
an unnatural offence punishable under S 377 AIR 

1934 Lalv 261=35 P.LR, 73=35 Cr.L.j! 1096 = 
150 Ind. Cas. 320. 


•S. 377 — Coitus per os.” 

mus per os falls within the provisions of S 377 
nd. Cas. 97 = 19 S LR 327-=26 Cr.L.J. < 

rQ2< .^inH 
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S. 377— Attempt. 

The offence made punishable under S. 377 requires 
that penetration, however little, should be proved 
strictlv. Thus an attempt to coifimit this offence should 
be an attempt to thrust the male organ into the anus 
of th,‘ passive agent. Some activity on the part of the 
:ic:.is:d in that particular direction ought to be proved 
strictly. A mere preparation for the operation should 
not necessarily be construed as an attempt. 

Where there was an intention on the pprt of the ac- 
cused to satisfv his lust by a carnal intercourse against 
the order of nature and he made every preparation to 
saii-^fs tlut lust, but before he could thrust his organ 
in. he spent himself; then he cannot be said to have 
done any act which miglit be construed as an attempt 
to commit the offence of sodomy. A.I.R. 1934 Sind 
206-28 S.LR 330 - ?^ Cr.L.J 7 i 8="I55 Ind. Cas. 

Ss. 377, x 74 and 116— Beft>rc a ct»nviaion undsr 

S 377-114 can be recorded, it must be proved both 
tlu» the offence was committed and tliat the abettor 
w.ts present. If. however, the Magistrate’s conclusion 
is that the accused u-as guilty of no more than an 
aitsmpt. the conviction <'f I’nc abettor who is present 
should be under S. 377, read with S. 116. A.I.R. 
1935 Sind 78=36 Cr L.j. 877 = 156 Ind. Cas. 189. 

S. 377_Duty of Court. 

.Subordinate Courts should comply fully and carefully 
with tile requirements of S. 377. Lvery officer wY.o has 
a iudgment to write will do well to set forth the points 
for decision in such sliapc that at the first glance, it 
mav he apparent both to himself and also to any appel- 
late tribimal that nothing which is material has been 

.^vel-looked. A.I.R. 1932 Sind 143=33 Cr. L.J. 
900 — 1.^0 Ind. C.a«,. 23 (D.B.). 

}^. 377 — Medical evidence required in the 

ease of an offence under S. 377. 

Where the ca.se of the proscaition in regard to an 
ofl.ncc under S. 377, Indi.m Penal Code, is not tliat the 
off.nce remained uncompleted ih« medical evidence 
could .'iiul should be definite against the accused. 
Where such evidence is to the effca tliat no marks 
of injury on the arms of the boy were found, but as 
the b-'v W.IS grown up, there may be no marks of injury, 
it IS somewhat inconsistent and docs not go against 
tliC .accused- Though there miglu be marks of semen 
r,n the diioii of tlic accused, it is by no mciins a decisive 
f.utor (1946) AWR. CM C.i S74'=^229 Ind. Cas. 
301- 19.46 A LAX'. 582' >1947 A <lr.C 10 = 48 Cr. 
i. J 376 = A I.K 1947 A. 97- 

S. 377 — Chemical Examiner’s Report. 

In a charge of sodomy stains of semen constiti:tc 
imT>:tint evidence. Great wcighi must the tlicrefore 
he ui.idud to the Chemical l-xamincr’s report. 122 
Ind Cis. 93 = 10 Lah 79.4 31 Cr. L.J. 343 = A.I.R 

1930 Lah. 318. 


cd, but as a matter of prudence, there ought to be no 
conviction without su<^ corroboration, except in very 
cxocptional cases. 165 Ind. Cas. 707=61 C.L.J. 883*= 
39 C.W.N. 1051=38 Cr.L.J. 70. 

377 — ^Evidence of — Person on whom the 
offence is alleged to have been committed— 
Uncorroborated testimony. 

In a charge of offence under S. 377, Indian Penal 
Code, it is as a rule unsafe to convict on the uncor- 
roborated testimony of the person on whom the offence 
is said to have been committed unless for special 
reasons that testimony is entitled to special weight. 
73 P.L.R. 1918 = 38 P.W.R. 1918 (Cr.J=i 9 Cr.L.J. 
946=47 Ind. Cas. 670. 

— S. 377— Unnatural . offence— Complaint- 

Uncorroborated testimony— Conviction. 

A conviction under S. 377> Indian Penal Code, can 
be safely based on the uncorroborated testimony 
of the victim, if it is not doubtful. The prosecution 
is not bound to produce witnesses who are not expected 
to speak ilic truth. 185 P.L.R. 1915=42 P.W.R. 
1914 (Cr.) = i6 Cr.L.J. 266=28 Ind. Cas. 154- 

S. 377— Whipping. 

Sentence of whipping cannot be inflicted under 
S 4 (6), Whipping Act in the case of attempts to com- 
mit offence. Section 4 (6) docs not apply to convic- 
tions under S. 377 read with S. Indian Penal 

Code. A I R. 1938 All. 16 = 1937 A.L.J. 944=39 Cr.L.J. 
233 = 1937 A.W.R. 902 = 172 Ind. Cas. 905. 

~S, 377— Whipping. 

The punishment of whipping in ease of bestiality 
e.^.y sodomy on a boy of eight years is useful as a 
deterrent. A.I R. I937 Pe^^h. 22 = 38 Cr. L.J. 4^9“ 
167 Ind. Cas. 655. 


S. 377 — Sentence. 

Where an offence under S. 377 .is ^mmiticd after 
using violence, a sentence of whipping in addition 
to rigorous imprisonment is eminently right and proPIf- 
A.I R. 1936 J^h. 256 = 37 CrLJ. 474 P.L K. 

437 = 161 Ind. Cas, 591 (l). 


•S. 377 — Sentence. 


The offence of sodomv is one of those offences for 
hich there cm hardly be extenuating circumstances 
id a sentence of four months’ rigorous imprisonmw 
an over-lenient one. Ordinarily, such cases arc^^- 
lilted to the Sessions Couit so that tlic accused ini^i 
:ceivc condign punislimciu. tlic powers of a 1 usi 
:!ass Magistrate being restricted ' 

cars. A.I.R. 1933 Sind 87=34 Cr.L.J. 6i8=i43 


^ .1 




Ss. 378 and 379. 


Synopsis. 


S. 377 — Evidence. 

A durge under S. 377 one very easy to bring 
.nui very diflicuU io refute. "1 he re fore, the evidence 
in support of such a charge lias to be very convincing 
V.t hul. Cas. 2^7 = 8 LL J- 180 = 27 Cr.J.J. 593 = 
27 I’.L K 353- . A I.K. 1926 Lull. 375- 

S. 377 — Evidence of complainant. 

In •« coinpl lint for unnuiural offence, especially 
where it found as a f.itt tlvit the complamart was a 
p.rfecily willing party, it wnvict the 

accused unless the complainum’s evidence is corrobo- 
rated in material paiticulars implicating the occused. 
It is true that In law, swell corroboration Is not rcqulr- 


I. Abetment and Attempt. 
z. Assertion of right. 

3. Common intention.^ 

4. Conscnt.l*.<^ 

5. Dishonest intention.*' 

6. Evidence and Proof. 

7 . Interpretation — “Taking.*' 

8. Joint ownership. 

9. Master and Servant, 

10. PosscaMoQi 

11. Sentence* 

xa» Subject of theft. 
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X3. Theft and Similar offences. 

14. Miscellaneous. 

I. Abetment and Attempt. 

Ss. 378 and 379-~Accused standing by the 

thief —No other evidence— Accused is not guilty. 

The evidence against accused was that he was 
standing by the thief. There was no evidence at all 
to lead one to the conclusion that he was engaged in 
any conspiracy with the principal offender for the 
doing of the theft. 

Held, he was not guilty of abetting the theft. 64 
Ind. Cas. 510=3 P.L.T. 127=66 Ind. Cas. 334 = 

23 Cr.L.J. 30=23 Cr.L.J. 270=1921 P.H.C.C. 96 = 
A.I.R. 1923 Pat. 121. 

Ss. 378, 379 and 114— Conviction under. 

Where an accused person is found to have been a 
member of an unlawful assembly the common object of 
which was to commit trespass and theft and it is found 
that Aeft was actually committed by certain members 
of the unlawful assembly and it is not found that that 
person himself committed any theft by removing any 
property or that he made any preparation for commit- 
ting any theft or aided any one in the commission of 
theft. 

Held, that the accused cannot be property conviacd 
of an offence under S. 379 read with S. 114. (1901) 

8 C.W.N. 519. 

Ss. 378 , 379 and 511— Attempt. 

Accused caught while attempting to steal the purse 
of P from his pocket — P, however seizing the purse 
from outside his pockets and also the accused’s hand. 

Held, that the offence fell under S. 511 and not 
under S. 379. A.I.R. 1942 Mad. 521 =(1942) 1 M.L.J. 
591=55 L.W. 297(i) = i942 M.W.N. 376=44 Cr.L.J. 
501=206 Ind. Cas. 246. 

— Ss. 378 , 379 — Attempt is an intentional 
preparatory action — Entering into cattle enclosure 
which is prevented by owner is attempt to commit 
theft. 

When a man does an intentional act with a view to 
attain a certain end and fails in his object through 
circumstances independent of his owti will, then that 
man has attempted to effect the object at which he 
aimed : 13 P.L.R. 1919 Cr. Foil. 

Where the accused entered a tliorncd enclosure at 
the well of the complainant and was about to enter a 
smaller enclosure in whicli the cattle were tethered 
when he was interrupted by the complainant. 

Held, that the accused intended to steal the cattle 
and that he could not carry out his intention on account 
of intervention by the owner and so he was guilty of 
attempt to commit theft. 89 Ind. Cas. 848=26 Cr. 
L.J. I424=A.I.R. 1926 l^h. 147. 

Ss, 378, 379 — Where accused was caught 

at night time in the vicinity of some cattle which had 
been tethered on the complainant’s square and near 
which complainant and his brother were sbeping. 

Held, he cannot properly be held guilty of an attempt 
to commit theft but no doubt that he committed the 
offence of criminal trespass. 71 Ind. Cas. 792 = 
24 Cr.L.J. 248=A.I.R. 1924 Lah. 223. 

2. Assertion of right. 

(a) 1>uty of court. 

(b) Offence. 

(c) No offence. 

X2 F.Y.D.— 25 


379 — 1. Abetment and Attempt. 

2. (a) Assertion of right — Duty of court. 

Ss. 378, 379— Bona fide taking of property. 

The removal of property in the assertion of a bona 
fide claim or right, though unfounded in law and fact, 
does not constitute theft although a mere colourable 
pretence to obu in or keep possession of property would 
not avail as a defence. The question whether the claim 
is bona fide or not must be determined upon all the 
circumstances of the case, and a Court ought not to 
convict unless it holds that the claim is a mere pretence. 
A.I.R. 1935 Sind. ii5=29S.L.R. I2i =36 Cr.L.J. 
1310=158 Ind. Cas. 282. 

Ss, 378, 379— Theft committed openly— 

Inference of bona fide claim. 

Thefts are not always committed secretly and a bona 
fiide claim cannot be inferred from the fact that the 
petitioners acted openly while cutting the timber not 
owned by them. A.I.R. 1934 Pat. 49^=36 Cr.L.J. 
120=1 B.R. 60 = 152 Ind. C?s. 477. 

Ss. 378, 379 — Bona fide claimant. 

A person who has a bona fide claim to property, even 
though it might be unfounded in law or fact, cannot be 
held to be guilty of the offence of theft unless the claim 
was a mere pretence. The question whether a person 
has a bona fide claim to title in tlie property must be 
determined on the facts and circumstances of each case. 
A.I.R. 1933 Oudh 50=9 O.W.N, 1196=34 Cr.L.J. 
547 = 143 Ind. Cas. 208. 

Ss. 378 , 379 — Claim of right being mere 

pretence — Jurisdiction of Criminal Court if 
ousted. 

To constitute an offence under S. 379, Indian Penal 
Code, lire determining factor is the intention of the taker 
and where articles have been removed in the bona fide 
exercise of a right of ownership which is believed to 
exist the act does not amount to theft. The mere 
assertion of a claim is not sufficient to exclude the 
application of S. 378, Indian Penal Code, Where the 
claim is no more than a pretence, the jurisdiction 
the criminal Court is not ousted. 

Per Curiam. — Not uncommonly the Criminal Court 
is used as a lever to harass an inconvenient adversary. 
If there is a bona fide dispute as to the ownership in 
the property itself or as to right of way the straight 
course is to approach the Civil Court for the determi- 
nation of the controversial questions of title as may 
arise between the parties. 1930 A. L.J. 457. 

Ss. 378, 379 — In a case under S, 379 where 

the accused alleges a bona fide claim of right to property 
to which tlic offence dealt with has refer.ence, the 
qcstion to be decided is not whether the alleged riglit 
would stand the test in a Civil Court ; what is essential to 
consider is whctlicr the accused establishes the plea 
as to the bona fide claim of right. 103 Ind. Cas. 840 = 
28 Cr. L.J. 76 o^A.I.R. 1927 Pat. 385. 

Ss. 378, 379 — The removal of property under 

a bona fide assertion of right docs not constitute theft, 
even though the claim be one which is not valid in law. 
Where such a claim is raised, the Court has no right to 
convict unless upon the whole of the evidence it comes 
to the conclusion that the claim set up is not a genuine 
one. 96 Ind. Gis. 879 = 27 P.L.R. 635 =27 Cr. L.J. 
i 023=A.I.R. 1926 Lah. 683, 

Ss. 378 . 379 — Bona fide claim — Complicated 

question of title. 

A clear question of bona fides having beer raised in 
the case, the case was outside the cognizance of the 
Criminal Court. Prima fade the auction purchaser 
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is entitled to obtain possession of all the lands comprised 
within the writ of the Court, and every attempt should 
be mide by a Criminal Court to maintain the auction — 
purciiser in possession of the property unless a clear 
right to possession is established by any other person 
iPatLT. 121=21 Ct.L.J. 374=2 U.P.L.R. (Pat.) 
53=55 Ind. Cas. 854. 


Ss. 378 , 379 — Bona fide Claim of right. 

Wnenever there is an assertion of a claim of right 
it is the duty of the Couit to enquire into the question 
whether that claim is a bona fide claim or is a mere 
pretence. If when that claim is aciiially put forward 
the Court fiils to decide the question whether the 
cl um is a bona fids claim or a m 'rc pretence, the convic- 
tion c.inno: be sustained. 54 Ind. Cas. 992 (Pat.) 

— Ss. 3*^8, 379 — Dishonest intention*— Bona fide 
claim of title — Conviction — If illegal. 

If the accused honestly sets up a title to the property 
in himself, he could not be convicted of theft, where 
a cliim of title is honestly made, a Criminal Court’s 
iurisdiciion is ousted, i Pat. L W. 155= (1918) 
Pat. H C.C. 47 = 18 Cr.L.J. 507=39 lad. Cas. 475. 

Ss. 378 379 — Dishonest intention — Theft. 

Mere defence of aaing under legal rights is not 
enougli. If the Court is satisfied of the bona fidcs 
of il\c accused and that he acted without dishonesty, 
he should not be convicted. 14 A.L.J. 399 = 17 
Cr.L J- 295=35 Ind Cas. 167. 


Ss. 378, 379— Bona fide claim of right, when 

proper defence. 

W'ljie in a charge of theft the accused knew, that 
he had no possession of the property and g.uhtrtd 
the produce /rov.ii on it by the complainant, the 
Courts will not conclude in favour of Uie hon^ Jidc 
assrrtit-n of a right to the property. 16 Cr L.J. 4S8 = 
29 lad Cl''. 90 (Mild ). 

Ss. 378 , 379— Theft —Accused alleging 

right to property— Decision of claim necessary 
before conviction. 

An accused alleging liis right to a propsrtv cannot 
tv.- coavjct-.d '.»f ih.ft of th • prop.rlv, unless it is’dccidLd 
fir-^t thu he is not -ntiil-.d to it. 41 Oil .n^=i8 
C \V N. 39" ^15 Cr L J. 298=23 Ind, Cas. 50G. 

Ss. 378 379 — Dishonest intention — Question 

of possession doubtful. 

An .accMsed was convicted for dislioncstly c.arrying 
awav the jaroduc’ of .i t;im irind tree ihouglt the accused 
cl.iinii.d o'.vncisliip of the tree. 


the property dishonestly out of a person’s possession- 
more so, when the accused set up a bona fide claim of 
right. (1909) II CLJ. 410=37 C. 194=11 Cr.L.J. 
438=5 Ind. Cas. 999. 

Ss. 378 , 379— CivU claim— Theft. 

One must be careful to see that the criminal law is 
not piit in motion witli a view to assistance in the 
prosecution of a civil claim. The Criminal Courts 
should not convict of theft any person who asserts 
a claim of right, unless it is in a position to say that 
that cbim is a mere pretence. (1905) 9 C.W.N. 974. 

“ — Ss, 378 , 379 — Bona fide belief of Hght — 

Government taking possession itself of land 
long enjoyed by another^ 

The possession of a trespasser is no possession 
witliin the meaning of S. 8, whether it be a private 
individual or Government. There c n be convicion 
for th-eft unless the removal be dishonest, i.e., if 
the prisoner had bona fide believed he had a right 
to the property. If a Government officer takes 
summary possession of a man’s land otherwise than 
under the Land Acquisition Act or otlacr legal authority, 
his rights are no more affeacd by such illegal action 
than they would be by the illegal seizure of his land 
by a private person. In such a case the Revenue 
Officers arc mere trespassers and there is nothing 
dishonest in the owner taking possession of his pro- 
perty. So where the Government took possession 
of A^s land as b:ing poramboke and informed him 
of the fact and A afterwards cut and removed some 
of the bamboos sunding on tlic land alleging that 
they belonged to him. 

Held, that the Court should find before a conviction 
(1) tb.it tlac lands did not belong to A and (2) that he 
did not bona fide believe in his ownership. (1904) 
28 M 30.1. 

Ss .378 379 — Clear plea of claim of right— 

Summary trial — Inadvisability. 

Wlicrc tlicrc is a char plea of bona fide title rallied 
ill a case under S. 379, Indi.m l\nal Code, wldch 
take the C.ISC out of the p.'-ovince of tile Ciiminal 
Court, the Migistrate should leave the p.irtics to have 
t’l.ir riglits determined by a Civil Court Wlicn 
fro.Ti’thc nature of the dispute and specially fiom 
the plea taken by the accused it is clear tJiat a compli- 
cir-.d question of right and title is involved in the case, 
the M igistratc should not try the case summarily. 

I RLT. 121=55 Ind. Cas. 854 = 1922 P.H.CC. 
io=A I.R 1922 Pat 265, 

2. (b) Assertion of right — Offence. 


Held, the conviction w.as bad as there was no clear 
finding as to t*'.c ovniership of liie accused or the posses- 
sion of file conipldnant. 8 .M.L.T. ii8 = ll Cr.L.J. 

483=7 Ind Cts.4i6. I ■ 

- — 

37s ^379 — Theft — Claim of title by the 

accusccH— ConvlctHin »for theft illegal, unless 
the Court finds the claim to be a pretence. 

In a Cl e c^f ' 11 . g d I’lK-fi of fish from a tank which 
the .icci '- J cliiiTi d to have be<.n in their 
.and not the c nnnl ii' int’s. 

Held, Ini if the acc i'CJ assert : claim to the thing 
•ilLg'd to I11V' h cn stolen by him h^ should not be 
c »nvictei.l J 1! th.' ( A-kurt is in .1 po.ition to say that 
tlic cliim is .1 m r<- pretence. C!909^ ji Cr L J. 

O , 794 - 1.1 C 'X’.N. 40S. 

Ss. .a 7 K, 379 — Bona lidc claim of ritrht. 

S> oanvictioa can be had for tiu.fi uuless there 
I' a finding that tiic accused hud an intention to t -he 


Ss. 378 , 379— Removing property * with 

no right to do so in asserting right to the pro- 
perty. 

Where, in .asserting a right to some property which 
.1 p-.rson believe to be good, if he docs something 
which ho knows he has no right to do, c he takes 
the l.iw into his own hands and removes the property 
in question' from the possession of liis opponent who 
cliirns the propertv for himself, he may be guilty 
of theft. 

Where the complainant, having purcliascd a tree 
felled it, cut it up into suitable logs and then tlic 
accused, chiming that it belonged to the proprietors 
of the village ri moved the timber. 

Held, that the act of the accused was unlawful 
and it could not be said to be covered by a bona fide 
chim, though rJic ofTcnce committed was of a technical 
kind AIR. 1933 Lah 481=34 P.L.R. 276—34 
Cr L 7 . 843 hW 144 Tnd Cas, 778. 
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Ss. 378. 379 — A person may be guilty of theft even 

if he be asserting a right to property which he believes 
to be a v^id right if, in the assertion of such rights, 
he does something which he knows he has no right 
to do. A I.R. 1933 Sind 90*^34 Cr.LJ. 366=142 Ind. 
Cas. 584. 

— Ss 378, 379 — Auction-sale and delivery of 
possession — Removal of bamboos by person in 
possession before delivery — ^Transfer of Property 
Act, Ss.3, 8. 

The auction-purchaser at a rent execution sale of a 
holding took delivery of possession and subsequently 
the persons who were in possession cut and removed 
certain bamboo clumps standing on the land. They 
were prosecuted and convicted under S. 379, and in 
revision it wis contended that possession of tlie bamboos 
did not pass to the auction-purchaser along with 
possession of the land. 

Held, that when the auction-purchaser acquired the 
land, he acquired the bamboos too and hence the 
accused were rightly conviaed. A. I.R. 1932 Pat. 
344 =*i 3 P.L.T. 519=34 Cr.L.J. 355 = 142 Ind. Cas. 

504. 

Ss. 378, 379^Charge of cutting in private 

forest — Concerted move to create evidence of 
right — ^No bona fide claim. 

The accused villagers were charged under S. 379 
for illegally cutting and removing trees in the private 
forest of the proprietor. The entry in the Rccord- 
of-Rights that the jungle w.as private was not rebutted 
and the accused knew that they had no right to cut 
any trees and that to take without the landlord’s con- 
sent would be theft, The mala fides of the cutting 
was evident from the fact that it was in wild excess of 
any reasonable requirements or of any customary 
right known. And it was in pursuance of a concerted 
movement to establish a right or rather to create 
evidence of a right to the only remaining jungle in 
the villige in view of the approaching revisional settle- 
m:nt proceedings that the accused deliberately defied 
the law. 

Held, that the defence of a bona fide claim of right 
was untenable as the accused had acted dishonestly 
119 Ind C«s. 887=30 Cr.L.J. 1100 = 1929 Cr.C 
254 =A I R. 1929 Pat. 502. 

Ss 378, 379 — Property in possession of A and 

A raising crops thereon — Removal of crops by 
B — Plea not open. 

It is a well-settled principle of law that if property 
is tiken under a bona fide cliim of right, it will not 
amount to an off -nee under S 379, even though the 
claim may be ill-founded in law or in fi.ct. 

It must, however, be remembered th.at the claim 
put forward by the accused must be an honest one 
and It will be of no aviil to him as a defence if it is 
found to be a meic coloi'iable pretence to obtain and 
keep possession of the property The decision on 
this point will depend in each case on the ciia m- 
stinces of that pirticular case, but it may be safely 
nid down as a g-mcral proposition that in cases where 
the alleged theft consists in the rcmovr-l of crops 
grovm on land, the most vital question to be investi- 
gited IS as to which of the parties had grown the cror s 
and a decision on this point will in the majority of 
cises enable the Court to come to a definite cor elusion 
as to whether the claim of the accused is made in feed 
liilh or 18 a mere pretence, but it cannot be laid down 
88 a universal rule that in every case where A removes 
croj3s ^own by A necessarily commits an offence 
under S. 379, Penal Code. 


But where a person is not in actual possession of 
the land for a number of years and knows that the 
land is in possession of another person and that other 
person has grown the standing crops on the land 
and still removes the crops, he wnnot contend that 
he removed them in a bona fide claim of r^ght. 115 
Ind. Cas 684 = 10 PL.T. 57=30 Cr.L.J. 5” 
= 12 A.I.Cr.R. 3II=A.I.R. 1929 Pat. 86. 

Ss. 378, 379— Disobedience of judicial order. 

Where a Magistrate issued an injunaion on the 
accused restraining him from fishing in a certain 
tank but this he disregarded. 

Held, that it was impossible to hold that the accused 
acted under a bona fide claim of rights, 109 Ind. Cas. 
229=10 A.I.Cr.R. 209=29 Cr.L.J. 501 (Cal.). 

Ss 378, 379 — Existence of a bona fide claim — 

When removal amounts to theft indicated. 

It is quite possible that a person may have a claim 
which he believes to be good and yet in asserting that 
right he may do sometlaing which he knows he has no 
right to do. For instJJice he may know perfectly well 
that his claim is disputed and that if he wishes to 
enforce it his proper course is to do so by having 
recourse to the Courts. If knowing that, he prefers 
to take the law into his own hands by removing the 
property from the possession of his oponent, knowing 
that his opponent also lays claim to the ptoperty, 
then his act is dishonest and amounts to tJatft. He 
has caused wrongful gain or possession to himself 
and wrongful loss of possession to his opponent. 
109 Ind. Cas 683 = 6 Rang 54 = 29 Cr.L.J. 603 = 10 
A.I.Cr.R- 290=A.I.R. 1928 Rang. 113. 

— S. 3“8 — Bona fide claim of right — * Bona 
fidcs ’ — What amounts to. 

Where a person removes a tree under an honest 
belief that it belongs to him, but in doing so he betrays 
want of due care and attention, tliat is, good faith, 
in ascertaining the owmrship of the same, he c.n be 
convicted of the offence of theft. Per Aston, J ; — 
There is a manifest difference between a naeie asser- 
tion of a cliim to property or iigJ*t and a bona fide 
be ief in such a cL.im. The mcie assenion of a cK.im 
of right is not in itself a sufficient plea. (1902) 4 
Bom. L.R. 936. 

2, (c) Assertion of right — No offence. 

Ss. 3*8, 3-9 and 427— Act done in bona fide 

belief of right — Offence. 

What the c iminal Court has to ascertain in a piose- 
aition for offenders under Ss. 379 and 427, Indi; n 
Penal Code, is not wluthcr the act of the accused 
was higJi-handtd or misconc>ived or h.is resulted 
in any loss to the compl in:jit, but whctlur the neces- 
sary mens rea was present raid was responsible for the 
acts committed by the accused. Wheie the paities 
have been quarrelling over Vound ly line of tlieir 
respective piopeitics for a long time, rnd the act 
of the accused is not incomp -.tiblc with the accused’s 
intention not to cause rny mischief to the ccmp..lin: r:t 
but only to establish what the acaiscd belkved to be 
their right however ill-foinded or misconceived it 
might be, it would not be safe to dismiss the plea of 
bona fide belief of their right and the Ciiminr) Couit 
must give the benefit of doubt to the accused and 
absolve them of any criminal intent. A conviction 
for the offence of mischief and theft in such circum- 
stances is not justified and must be set aside. j6 
Cut. L.T. 78 = A.I.R. 1950 Orissa i96 = ‘;i Cr L T. 
1333- 
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Ss. 378, 379 — Both sides setting up claims to, 

property in ^spute — Evidence equally balanced — 
No preponderance in favour of prosecution — 
Conviction — Sustainability. 

A 

A Criminal Court is of course not concerned with 
the rights and wrongs of civil claims. At the same 
time it amnot shut its eyes to the fact that liie transac- 
tion before it shows that both sides set up claims 
to the property in question, which is the subject- 
matter of the offence charged, namely, theft. W'here 
both sides set up claims which arc matters to be 
properly adjudicated upon by a Civil Court and the 
evidence is evenlv balanced and tiicrc is no preponde- 
rance on the side of the prosecution, a conviaion 
cannot be justified and the accused is entitled to be 
acquitted. 3 A.I.Cr.D. 538. 

Ss. 378, 379 — Applicability — Removal of crops 

by person growing same — Title to land found to 
be in another — Absence of evidence of possession 
— Conviction — Sustainability. 

A person pleading a bona fide claim of right cannot 
be convicted of theft unless it is found that the claim 
which he puts forward is a colourable pretence. 
Where it is found that crops which arc the subject- 
matter of the alleged theft were raised and growit by 
the accused, it cannot be said that the removal of 
the crops by him was a dishonest act and he cannot 
be convicted of theft, merely because title to the land 
on wliich the crops were raised is found to be in another, 
in the absence of evidence of possession. 1946 

PW.N. 179 = 27 173 = 229 Ind. Cas. 159 = 

13 H.R. 287 = A.I.R. 1947 74- 

Ss. 378, 379 — of growing crop — Right of 

accused to possession at time of theft not mala fide — 
Conviction illegal. A.I.K. i944 274 = 11 B.R. 

92 = 46 Cr.L.J. 83---2I5 Ind. Cas. 262. 

Ss. 378, 379 — In execution of decree property 

belonging to other person than the judgment-debtor 
taken away by baililf— Property taken back by person 
owning It and bv his associates — No offence under 

S. 379. A.I.K. I94t I-*h. 217 = 42 P-L.P. 162 42 
Cr.l-J. 601 194 Ind. Cas. 364. 

Ss. 378, 379 — Property attached at instance of 

^ Claim In- li to property allowed — Convicthm under 

S. 379 read with b. 114 is bad. A.I.R. 1941 Mad. 
799 194J M.N'^.N. 671. 

S5. 378, 379 — W'hcre the heir of the decea-ied 

and his servants removed the cattle belonging to the 
deceased a few days after the death of the deceased 
from the p‘*sscssion of the ameubine of the deceased. 

Held, that the heir and his servants could not be 
convicted under bs. 379 and 4455> Indian Penal Code-. 
A.l K. I94> 674 42 Cr.l.-J. S96= 194^ M.W.N. 

463 196 Ind. Cas. 541- 

378, 379 — No dishonest intention. 

, When a per-.on takes .mother man’s property heliev- 
\ ing under a mistake of f.ici and in ignorance of law, 
that he Itas a right to t.ikc it. he is mn guilty of theft 
because there is no di-hotiesi mtention, even tliough 
he mav Cause wr<'nglul loss within the meaning of tlic 
Indi.n Pen.d Code. Wlierc the finding is tliat t)»c 
accused per-ons iliought that they could take away the 
anim.il of the compi unant, as compens-uion lor the 
iniurv done n* the accused’s animal without c«)niniitiing 
.11 olfcnce. it IS a mistake of fact in ignorance of the 
uV AIK. 1941 -7 BK. 3«4 42 Cr.L.J. 

293 -22 P.L. 1.694 >92 Ind. Cas. 403. 

1^78, 379 — e.rops harvested unelei claim 

right - Proceedings under S. 14^. Criminal Procedure 


Code dropped in respect of land— Civil suit pending— 
Complaint under Ss. 379 and 447, Indian Penal 
dismissed on ground that it was a matter of civil 
nature — Sessions Judge’s order for further enquiry, 
held was uncalled for. 1940 M.W.N. 871. 

Ss. 378 and 379 — Property removed in assertion 

of right — No offence under S. 378, Penal Code. A.I.R. 
1938 Lah, 759 = 40 P.L.R. 720=IX.R. (1939) Lah* 
100=179 Ind. Cas. 144. 

Ss. 378 and 379 — Remedy of a creditor for re- 

a>vcry of a debt however small, is to proceed in Civil 
Couit and not to remove any property of the debtor 
to which he may happen to have access to force 
pa\-mcnt — Such a course amounts to theft. 1938 
N.L.J. 302. 

Ss. 378 and 379 — If a person, in assertion of 

a bona fide title accruing before the attachment, removes 
the crops, he cannot be said to be acting dishonestly 
or fraudulently. A.l R, 1935 All. 214=36 Cr.L.J. 
340=1935 A..LJ. 63 = 1935 A.W.R, 59=57 A. 660“ 
153 Ind. Cas. 428. 

Ss. 378 and 379 — Gist of offence. 

In order to constitute “ theft ” the factor of dis- 
honest intention must be present. Intention is the 
gist of the offence of theft: it is the intention of me 
taker Mhich must determine whether the taking 
or the moving of a thing is theft. If the taking is not 
done dishonestly, it will not amount to jh^ft. As a dis- 
honest taking involves the intention to cause wr^g- 
ful gain to the taker or wrongful loss to anotlwr, 
it follows ih-it whore the circumstances show mat 
property has been removed in the assertion of a frena 
fide claim or right, a dishonest intention cannot be 
attributed to the taker. In oUtcr words, where a 
person takes a thing believing genuinely and in good 
faith that ho has a rigJu to take that thing or that me 
thing is his, it cannot be said that he had the intention 
of ciusing wrongful gain to himself or wrongful loss 
to another. Gain to himself or loss to that other, 
wrongful or otherwise, may ensue, but the requi- 
site di’Jhinc'.tv of intention cannot be attributed to 
the tJker. A I R. 19.^5 115 = 29 S.L.R. 121 = 36 

CrL J.1310 158 Ind Cas. 282. 

Ss. 378 and 379 — Accused found to have 

no bona fide claim of right. 

XX'herc it is found that the accused bad no bono fide 
claim of right but it is not found that they did not 
bona fide believe that they had such a bona fide 
the accused cannot be held to be guilty of theft. Ad.K. 
1935 Cal. 675 -- 37 Cr.L.J. 1 = 159 lod. Cas. 36 (D.B.). 

Ss. 378 and 379— l^istraini for an 

greater th:in tlie amount of arrears due is illcgah but 
removal by the owner of property distrained docs 
not constitute .an offence under S. 379> P<?u^l Lode. 
1934 .M.W.N. 889 . 

Ss. 378 and 379 — Rescue of cattle attached 

by real owner. 

Wlierc certain GUilc were attached under a decree 
obiaiiicd against A and handed over to ccrt«in sureties 
and /I, who w:>s the real o\\T;er of the cattle rescued 
the cattle from the possession of the sureties: 

Held, that li was not guilty of theft. A.I.R. 1933 
Mad. S40 1933 M AX .N. 110=65 M.L J. 732 = 3i> 

L W. 875 = 35 Gr.L J 463= 147 Ind. Cas. 73»- 

Sa. 378 and 379— Removal of crops ettBCbed 

with defective procedure. 

Where c.ij iin growing crops "cre attacl«d to 

execution of a dccrei by beat of drum without flttlWnd 
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a copy of the warrant of attachment on the land and 
pother copy on the outer door of the house of the 
jud^tent-debtor, as provided by O. 2i, R. 44> 
Civil Procedure Code, and the accused cut and 
removed the crops on behalf of and with the consent 
of the judgmentAiebtor: 

Held, that the accused were not guilty of theft 
as the attachment was irregular and the crops 
had not passed out of the possession of the )Udgment- 
debtor. 

Unlike esses of other kinds of movable propetry 
in which attachment is made by actual seizure, ctmodia 
legis in the case of growing crops is symbolical and is 
effected only by affixation of warrants of attachment 
without which the crops do not pass into the possession 
of the Court. A.I.R. 1931 All. 142 = 32 Cr.L J. 437 
= 129 Ind. Cas. 715. 

Ss. 378 and 379 — ^Dhalbhum estate — Right of 

raiyats to take firewood from jungles for 
domestic purposes. 

Where a raiyat of the Dhalbhum estate who had 
paid his jungle dues took away some fire wood worth 
about four rupees from a jungle outside bis village 
without a pass or permit issued by the estate and he 
was convicted of theft : 

Held, that in view of the fact that the question of 
the right of a raiyat of the estate to take fire wood from 
a jungle outside the boundaries of his village was a 
vexed one and that jungle kar on the rent of the raiyats 
was in vogue for a generation, the accused could not be 
considered to have acted ‘ dishonestly ’ and not in pur- 
suance of a bona fide claim of right and the conviction 
for theft was illegal. 

Consideration of the expediency of preserving jungle 
is not only irrelevant to a charge of theft but is nearly 
always a factor ending to judicial error and it must be 
strenuously resisted in the Criminal Court. A.I.R. 
1931 Pat. 99 = 32 Cr.L.J. 617=12 P.L.T. 577=130 
Ind. Cas. 806. 

Ss. 378 and 379 — The seizure of a thing in the 

assertion of a bona fide claim of a right though illegal 
does not amount to an offence in the absence of proof of 
the clement of dishonesty. 44 Ol. 63, Foil. 105 Ind. 
Cas. 661 = 28 Cr.L.J. 949 = A.I.R. 1927 Nag. 404. 

— — Ss. 378 and 379 — Claim of right though 
nnfoimded is a good defence if the claim is bona 
fide. 

Removal of property in the assertion of a bona fide 
claim of right, though unfounded in law and fact, 
does not constitute theft but a mere colourable pre- 
tence to obtain or keep possession of property docs 
not avail as a defence. The fact that the things alleged 
to be stolen were removed secretly and were despatched 
by railway under wrong description is not sufficient 
to indicate, that the accused had any dishonest intention 
in removing them. 81 Ind. Cas. 185 = 5 Lah. 56 = 
25 Cr. L.J. 697=A.I.R. 1924 Lah. 453. 

Ss. 378 and 379 — A person who cuts trees which 

he says to be his own cannot be said to be committing 
the offence either of theft or of mischief as defined 
in Chapter XVII of the Indian Penal Code. 71 Ind 
Cas. 645 = 21 A.L.J. 213=4 LR.A. Civ. i72 = A.IR 
1923 All. 428. 

Ss. 378 and 379— Taking under bona fide 

claim cannot be theft. 

If there is a taking under a colour of right or in 
other words, under a bona fide claim, the taking cannot 
be dishonest or felonious, that is to say, it is net ihcfr 


It is immaterial whether the claim is good or bad 
It may be material in considering as a questioii 01 
fact whether the claim was a bona fide claim, to consider 
whether or not there was any right at alK 71 
Cas. 798 = 17 mX.W. 104 = 1923 M.W.N. 182 = 
32 M.L.T. 153 = 24 Cr.L.J. 254=A LR. 1923 Mad. 
239=44 M.L.J. 138. 

Ss. 378 and 379 — Accused, declared to be in 

possession in a previous case, removing crops — 
Removal is not theft. 

Where the accused is declared to be in possession of 
the crops in a prior Criminal Case between the same 
parties he cannot be guilty under S. 379, if he removes 
them from the land, before the previous case is decided 
against him in appeal. 72 Ind. Cas. 945 = 1 Pat. 
L.R.Cr. 97=24 Cr.L.J. 481 =A.I.R. 1923 Pat. 532. 

-r:p—S ^378 and 379 — Bona fide claim, doubtful — 
"Conviction is not justified. 

Where some persons were convicted under Sec- 
tion 379 for cutting certain trees and it was doubtful 
whether the cutting was done under a bona fide claim. 

Held, the conviction was not justified ; they must 
in any case have the benefit of the doubt. 81 Ind. 
Cas. 34=25 Cr. L.J. 546=A.I.R. 1922 Pat. 12. 

Ss. 378 and 379 — Bona fide assertion of claim 

of right. 

There is no theft bv removal if it is in a bona fide 
assertion of claim of right. 2 U.B.R. (1916) 124 = 
18 Cr.L.J. 355 = ic Bur.L.T. 166=38 Ind. Cas. 739. 

Ss. 378 and 379 — Removal of property in 

assertion of bona fide claim of right. 

For a conviaion under S. 379> dishonest intention 
to take property out of the possession of another person 
must be proved. When property is removed in asser- 
tion of a bona fide claim of right the removal does not 
consiiiutc theft, if the claim of right be an honest one, 
though unfounded in law or in fact. 44 Cal. 66= 
20 C.W.N. 1270=17 Cr.L.J. 456=36 Ind. Cas. 136. 

Ss, 378 and 379 — Dishonest intention — Theft — 

Cutting of trees planted by tenant — Bona fide 
claim. 

Where a tenant bona fide believing that he is entitled 
to the trees planted by him on the holding removes 
them he could not be convicted of theft. The ques- 
tion whether titc trees in a holding are the property 
of a Zemindar or a tenant admits of considerable doubt 
and the case is not a suitable one for Cr. Prosecution 
8 Cr.L.R. 275 (All.). 

3. Common intention. 


.^c 


“ttaen'ed Wfl??5ima,erw 


I Ss. 378 and 379— Two persons going to steal 

particular article— One of them actually commit- 
ting theft not able to find that article, and stealing 
something else— Both, if guilty of theft. 

If two persons go to steal a particular article and one 
^ who is actually committing the theft is not able to find 
that particular article but steals sometiting else instead 
g and they run off together, both must be held guilty of 
, theft inasmuch as the other wlio did not actually steal 
the article must be taken to have acted in furtherance 
of a common intention to commit theft AIR 
1942 Pesh. 50=43 Cr. L.J. 837=202 Ind. Cas. 379! * 

^ 379* 425* 295, 144 and 143 — Hut on agricuInj»-«’ 

land used as a mosque without knowledw^' ' 
n — Pulling down of such hut bv pr 
>t landlord — ^harr^JinMn i_ 

wh ch had J de f.om a 

complainant in exe- 
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as. 3/0 oc 3 / 1 # — 3 . common intenh<^n. 780 


Held, that where the charges under S. 379 did not 
ref-T to the common object of the unlawful assembly 
but the ch'rges of theft were intended by the Magis- 
trate to refer to the acts of individual accused apart 
from tueir doing as members of the unla\%'ful assembly 
and th re was no finding that any of the accused indi- 
vidually took away any of the m iterials of tlie hut, the 
coiviciion tmder S, 379 ag inst the accused cannot be 
susnined. A.I.R. 1941 Pat. 492 = 7 B R. 785 = 
42 Cr.L.J. 579=23 P.L.T. 81 = 194 Ind. Cas. 476. 

“ Ss. 378 and 379 — Gang of persons going to land 
of mother witii inte.uion of removing paddy by force — 
Somi of them cammiiting theft— All held responsible 
bo-h viol nee 3 d chcii. A.I.R. 1936 Rang. 70=37 
Cr L J 416 = 161 Ind* Cas. 90, 

f ?** — Where certain persons are 

round to be an unliwfal assembly for the purpose of 
t iking aw-iy grain, eadi one of the persons is guilty 
of tie offence committed by any one of them. A. I R. 
1935 Pu. 263 = 14 Pat. 225 = 16 P.L.T. 380 = 36 Cr. 
L J. 1026—1 13. R. 665 = 156 Ind. Cas. 921. 


4. Consent. 

r 7.^* 378 — Licensee cutting timber not covered 
by license — Removal pass given under mistake — 
No consent. 


Wnerc the licensee cuts down trees in the Govern 
ment forest which arc not covered by his license and 
wriere tie person authorized to give consent to remove 
tiem out of the piisession of Government gives it by 
iss ling removil piss .md the bill of title to timber on 
tie unJersi.mJing that timber to be removed was 
timb.u covered by the lic.-nsc and thus the consent is 
givm under a misconception of fact there is no such 
consent .1$ is m-int by S, 378 and in such circum- 
tinc.^ offeree of theft of timber is committed. 122 

= ''•J- 387=A I.R 



S. 378 — Dishonest intention — Removal of 
property with consent— Onus. 

P-TSon was charged with theft, i.c., the 
removal of a box o.bnging to himself from the posses- 
sion of toe St ition m ister of the Railway administration 
and causing wronr;ful gain to himself in the form of 
compen .uion f)r tlic loss of the box, the conviction 
lor tli.fi cr.ild not b: sustained for the reason that 
m; acc'.is.d remn-.d the box witli the implied consent 

certain excess 

I 7'^ oim. th .t there was no dishonest intention 
M t.i.u b ini.-n of proving dishonest intention was on 

'■* ^rxj. 468^ 


cre.Hf'ov^' Riving property to 
barred^ knowledge — Debt time- 


/\n essential ingredient of theft is the taking of the 
propeity out of tU- owner’s possession and without 
uie O’.vaer s Oiisem Hence where a debtor gave 
c.rtiiri pr()periy to ids creditor, and subsequently 
feund out ifiut tl^^; deln was tim.-barred : 


leld, thit t le clurge of theft could not be sustained 
Jgiiusi the cj editor, inasmucli as there was a full and 
ujKju.iiiiKd oxisem oil tiac part of the debtor at the 
lime ul his giving away the property. (1904) i A.L.J. 


5. Dishonest Intention, 
(a Burden of proof. 

(bj .Absence of. 

''►“esence of. 


5. (a) Dishonest Intention— Burden 

of proof. 

Ss. 378 and 379— Dishonest intention— Burden 


of proof. 

“ Dishonesty ** is an essential ingredient of the 
offence of theft, and it is initially for the prosecution 
to prove that the accused acted dishonestly in the 
act, which is alleged to constitute the offence, so as 
to come within the mischief of the offence. In the 
absence of proof of the same, the accused cannot be 
convicted under S. 379, Indian Penal Code. 12 B.R. 
768=226 Ind. Cas. 576=47 Cr.L.J. 992=A.I.R. 
1947 Pat. 264. 

Ss, 378 and 379 — ^Dishonest intention — Burden 


of proof as to. 


Dishonesty” being an essential ingredient of the 
offence of theft, it is initially for the prosecution to 
prove t^t the accused had acted dishonestly so as to 
come within the miscliicf of the offence of theft. (1946) 
12 B.R. 768=226 Ind. Cas. 576=47 Cr.L.J. 992=A.I.R. 
1947 Pat. 264. 


Ss. $78 and 379— Dishonest intention— Not 

proved. 

/ 

Where there is a ground to suppose that accused 
may not have acted dishonestly, acaised must be 
acquitted. 38 All. 40=13 A.L J. 1058 = 16 Cr.L.J. 
812=31 Ind. Cas. 828. 


— — Ss. 378 and 379 — ^Dishonest intention— Burden 
of proof— Bona fide claim of right. 


When a person is prosecuted for the offence of theft, 
the onus is on the prosecution to show that he was 
acting dishonestly. If there arc circumstances to show 
that he was acting in the assertion of a bona fide claim 
of right, a dishonest imer tion cannot be attributed to 
him. 9 S.L.R. 75=16 Cr. L.J. 715=30 Ind. Cas. 
1003. 


5. (b) Dishonest Intention — Absence of. 

— — Ss. 378 and 379 — Where persons illegally seize 
cattle and take them to the pound, they do not commit 
an offence of theft inasmui^ as there is no wrongful 
giin to persons seizing cattle or wron^ul loss to the 
o\>Tjers of the cattle even though they would have to 
incurc expenses to get the cattle released. A.I.R. 
1943 Oudh 280=1943 O W.N. 202=44 Cr L.J. 640= 
1943 A.WR. 49 = 207 Ind. Cas. 374. Bw see A.I.R- 
1946 N.ig. 221 under Note. 

Ss. 378 and 379 — Owner of cattle driving 

cattle home from pound. 

Where the citile belonged to and were throughout in 
the possession of the owners, but they had been taken 
to the pound, not by the persons whose crop had been 
damaged, but by one who did not have any connection 
wiih the crop (or the land) said to have been damaged 
and the owners of the cattle came to the pound and 
drove away the cattle to their home, and were subse- 
quently onvicted under S. 379, Penal Code. 

Held, that at the time when the cattle were taken to 
the pound, neither the pound-keeper nor anybody ou 
his behalf was there. The seizure by the person who 
had no connection with the affair was itself not 
and it certainly conferred no right of possession eimer 
on himself or on persons whose crop had been damagea. 
This w'as not a case in which the custody of the aninws 
had passed to the pound-keeper or anyone actu^ 
for him The persons who removed the cattle trom 
the pound were the owners who were in possc^wn, 
and there could be no theft by an owner of gwo 
belonging to him from his possession. A.I.R. *939 
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Mad 775-1939 M.W.N. 470-40 Cr.L.J. 908- 
184 Ind. Cas. 280. 

— Ss. 378 and 379 — ^Land of accused sold in 
execution of decree and its delivery ordered— > 
Crops raised by accused’s lessee after sale not 
ordered to be delivered — ^Accused removing 
such crops is not guilty under S. 379. 

The land of the accused was sold in execution of a 
decree against him and the delivery of the land was 
ordered ; the crop was raised by the lessee of the ac- 
cused after the court sale and delivery of the crop was 
not Ordered by Court. The accused removed the crop : 

Held, that the removal could not be said to be dis- 
honest and the accused could not be convicted under 
S. 379> Penal Code. A.I.R. 1941 Mad. 41 = 1940 
M.W.N. 869=52 L.W. 346(2)=42 Cr.L.J. 294 = 
192 Ind. Cas. 407. 


Ss, 378 and 379 — Rent decree by .S against i?— 

S purchasing R*s holding in execution and obtaining 
possession— -Suit by R before such purchase to set 
aside rent decree as obtained by fraud— Pending such 
suit, R with companions removing crops from holding— 
Rent decree subsequently set aside — R and his compa- 
nions, held could not be conviaed under S. 379 as 
R could not be said to have dishonest intention in 
removing crops. A.I.R. 1941 Pat. 369=7 B.R. 

489=42 Cr.L.J. 339=22 P.L.T. 214 = 192 Ind. Cas. 
780. 

~ — Ss. 378 and 379 — ^Receiver appointed by Court 
takmg possession of corn of third party— Third party 
re-taking possession peacefully is not guilty of an 
offence under S. 379- A.I.R. 1939 Sind 333=41 
Cr.L.J, io 3=I.L.R. (1940) Kar. 105 = 184 Ind. Cas. 

799. 


Ss. 378 and 379 — No offence of theft. 

was quite impossible to find dishonest in- 
tention on the part of the accused in removing the 
crop of the pahanai land and there was a likehood of 
his having a right to do so : 

, that it was for the Civil Court to determine 

the rights of the parties and that the accused had not 
committed the offence of theft within the meaning of 
S, 378. 166 Ind. Cas. 490 = 38 Cr.L.J. 223 = 3 P R. 
J74* 

*“ — 378 and 379 — If crops from land illegally 
attached are removed with the consent of the judgment- 
debtor, the person removing the crops is not euiltv 
under S. 379, Penal Code. A.I.R. 1935 All. 214 = 

34°= ‘935 A.W.R. 59 = 57 All. 660= 

1935 A.L.J. 63 = 153 Ind. Cas. 428. 

— — Ss, 378 and 379 — Owner reserving cattle 

**"'/*'*'“‘~*"®eularities in warrant 
A anun to attach if affected 

Bfltcu permitted by law- 

Undcr certain circumstances an owner of oroni^rtv 
may be giulty of stealing his o\vti properly if he take^ 
It out^ of the possession of another person. Where an 

f^ith and under the authority of a warrant 

buffaloes belonging the r«us?d 

and the latter subsequently effected reserve of th? 
cattle in the possession of the amin 

Held, that an offence imder S a-ro n ^ 

cattle — 

^as immaterial. 


Per Xnskna Pandatai, J . — “Only in cases where 
an irregularity goes to the root of ine authority of the 
person executing a warrant does that warrant cease to 
be legal. The omission of the date although an 
irregularity was not such as to deprive the amin or his 
)urisdiction to execute the process 1930 M.W.N. 
90. 

Ss. 378 and 379 — Suit for possession — Suit 

d^ree — ^Appeal pending — Delivery of possession 
given to decreeholder — Judgment-debtor cutting 
and removing crops — Offence under S. 379 is not 
committed. 

The landlord sued A and B for possession of a 
holding transferred by A (plantiff’s raiyat) to B. The 
suit was decreed and an appeal was filed by A. In 
the meantime the landlord obtained delivery of pos- 
session but A cut and removed the crops after the 
delivery was given and he was convicted of theft. 

Held, that xmder the circumstances the accused 
ca^ot be said to have any idea of causing wrongful 
gam to him or wrongful loss to the decree-holder. 
S- 379 is always of most doubtful applicability to this 
class of cases in which the question of property is 
only in course of determination in a civil suit. 99 
Ind. 104 = 8 P.L.T. 79=28 Cr.L.J. 72 = 7 A.I.Cr. 
R. 446=A.I.R. 1927 Pat. 130. 


378 and 379 — Accused purcliasing tiees at 
auttion held by President of the Aluiiicipaliiy to 
whom they belonged — Accused removing the trees 
ociore confirmation of sale by the Board — ^Accused 
IS not ^ilty. 98 Ind. Cas. 385 = 7 L.R A. Cr. 140 = 
27 Cr.L.J. 1313 (All.). 

r 378 and 379 — Accused removing crops 

nonestly believing that they were his commits 
no offence. 

Where the complainant and the accused had fields 
adjoinmg each, other and the accused removed some 
crops fioni the complainant’s field under the impres- 
sion that the crops were owned by him and therefore 
he was entitled to them. 

Held, that the accusc'd was not guilty of theft in 
^moving the crops. 72 Ind. Cas. 614=4 P.L.T. 
608— 24 Cr. L.J. 454 = A.I,R. 1924 Pat. 125. 



Ss. 378 and 379 — Crops removed by accused 
thinfcmg them to be his— No offence. 

Where accused removed crops on land which had 
I^ssed to ^mother under a Civil Court decree against 
the limdlord of accused, the accused thinking that 
crops had not passed under the decree, 

o removal of crops was not dishonest 

81 Ind. Cas 345 = 2 Bur. L.J. 160=25 Cr.L.J. 809 = 
A.I.R. 1924 Rang. 72. ^ 

r 379 — ^Wherc a property is attached 

by an officer without a warrant for attaclunent and the 
accused removed the property. 

»»,?*5*‘** attachment and that 

accused could not therefore be convicted for an 
o^nce under S. 379 of the Code. 59 Ind. Cas. 411 = 
22 Cr. L.J. 107 = 2 tJ.P.L.R. (All.) 335. 

* 

Ss. 378 and 379— Dishonest intention. 

It be had against a 

) dgment-debtor who, under a mistake as to his rieht 

whi(rLd"hJT?\T P-ddy bo.a fde fiom a a 
^ m bgfiB, deliv^eci^o the complainant in exe- 

trv iS o- - — 


/ 
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— Ss, 378 and 379 — Dishonest intention — Crops 
sown and cut down by accused — Theft — Criminal 
Procedure Code, S. 145. 

Where an order under S. i45> Criminal Procedure 
Code, was made in favour of the complainant, but as a 
matter of fact the crops had been sonsti by the accused. 

Held, that the crops being the property of the accused, 
the cutting do\N'n of these crops by them could not 
constitute the offence of theft. 17 Cr.L.J. 75“ 

32 Ind. Cas. 667 (All.). 

— -Ss. 378 and 379 — ^Where no conspiracy between 
the cartman engaged by the person removing the goods 
and such person is established, no dishonest intention 
can be imputed to the cartman who would be entitled 
toan acquittal. 167 Ind. Cas. 722 = 19 N.L.J. 187 = 

38 Cr.L.J. 440* 

Ss. 378 and 379— Respectable person taking 

away another’s cycle. 

Where the important clement of criminal intention 
has been found by the lower Appellate Court as a fact 
to be completely absent, and the accused has no 
criminal intent in taking away another’s cycle and he 
does not take it dishonestly within the meaning of 
the term as defined in the Penal Code then his taking 
away of the cycle does not fall within the definition 
of theft. 161 Ind. Cas. 268 = 1936 O.W.N. 258 = 

12 Luck. 92 = 37 Cr.L.J. 456. 

Ss. 378 and 379— A criminal charge of theft 

depends, not on the question of title but on the question 
of intention. Consequently, an acquittal of a charge 
under S. 379, Penal Code, will be proper on a finding 
that the accused believed the stolen property to be 
thciis. A.I.R. 1933 Pat- 179=34 Cr.L.J. 407 = 
14 P.L.T. 71 = 542 Ind. Cas. 624. 

Ss. 378 and 379 — Sale of movable — Part of 

price not paid— Vendor’s notice to vendee and 
removal of properly sold. 

A woman contracted to deliver a barge to certain 
person on payment of money. Some earnest money 
and part payment were made and the barge was brought 
over to the place of its delivery. The vcn-dcc failed 
to pay the baloncc. After notices to the vet-dec the 
woman ir>t>k away Uie barge. 

Held, that under the circumstances there was no 
dishonest intention in seizing the b.arge and no theft 
was committed by the woman, when she took away 
her barge on giving notice to the \endcc. 32 Bom. 
L.R. 1140=129 Ind. Cas. 350 = A.I K. 1930 Bom. 488. 

Ss. 378 and 379 — Complainant undertaking 

to repair certain article, but not finishing it in 
time — Accused removing that article by force 
is not guilty. 

The o>mplainant lCK»k some article belonging to 
the accused for repairs on promise to finish ilicm 
witliin 6 or 7 days. Kot h;»ving finished with com- 
plete repairs within the time stipulated, Uie accused 
went to his shop and took forcible possession of the 
article. 

Held, that the accused was not guilty of theft as 
the removal of the article was not dishonest. 90 Ind. 
Cas. 289 S3 (^al. 174 = 29 C...\V.N. 1011 = 26 Cr.L J. 
1505 = A. I. k. 1926011,464. 

Ss. 378 and 379 — Accused believing that the 

property was his and removing it from vendee 
of his partner — No theft is committed. 

The essence of the olfcncc of theft is dishonestly 
«'^.vu<;ahi« prin>crty out of tlie possession of 

’ '■ ' ''^posses- 


sion of the vendee of accused’s partner under a mistaken 
notion of law, believing that the property belon^4 
to accused and that he had the right to take the goods 
until the balance of the money due to accused, from 
the vendor was paid, does not amount to an offence, 
of theft. 91 Ind. Cas. 256=52 Cal. 1015=27 Cr.L.L 
8o=A I.R. 1926 Cal. 149. 

Ss. 376 and 379— Theft — Guilty intention 

absent — Offence is not committed. 

Accused, an illiterate cultU’ator applied for Letters 
of Administration with the will annexed to the estate, 
of his deceased uncle who had made a registered 
Will in favour of the accused. Before Letters of 
Administration were granted, but at a time when the 
accused had no suspicion that a caveat was likely to 
be entered by the uncle’s widow, he removed certain 
property which was in the possession of the widow 
but which formed part of the property bequeathed to 
the accused under the Will. Subsequently, the 
widow entered a caveat and charged the accused with 
theft. 

Held, that the conduct of the accused did not dis- 
close the presence of a guilty intention and, therefore, 
he could not be convicted of theft. 85 Ind. Cas. 
940 = 26 Cr.L.J. 652=A.I.R. 1926 Cal. 241. 

Ss. 378 and 379 — Intention to cause wrongful 

loss absent — Charge under S. 379 — Charge unc|er 
S. 427 is not sustainable. 

Where a Magistrate came to the conclusion that, no 
charge could be framed under S. 379, there being no 
intention of causing wrongful gain to one person or 
wron^ul loss to another person. 

Held, that a charge under S. 427 cannot be sustained. 
86 Ind. Cas. 284 = 23 A.L.J. 21=6 L R.A. Cr. 60= 
26 Cr.L J. 748 = A.I.R. 1925 All. 311. 

Ss. 378 and 379 — Removal of some bricks whiA 

had been left lying for eight years is not nec«sariW 
an offence of theft. 84 Ind. Cas. 435 = 26 Cr.L.J. 
291 =3 Bur. L.J. 197 = A.I.R. 1925 Rang. I13- 

Ss. 378 and 379 — Detaining cow for 24 hours 

under S. 10 — Cattle Trespass Act, is not theft, 
or any offence. 

A person, detaining cow in his custody for Uss than 
24 hours as he is entitled under S. lO, Cattle Trespass 
Act, is not guilty of offence under S. 379, intention 
for cavising wrongful loss being absent. Where the 
accused kept the cow in his custody for damages done 
over night for the purpose of impounding unless he 
received compensation. 

Held, that he was legally entitled to keep it in his 
own custody for 24 hours before lodging it in the pound. 
14 C.W.N. 238, Foil. 68 Ind. Cas. 47 = 23 Cr.L.J. 
511 =A.I R. 1923 Nag. 64. 

Ss, j7g and 379 — Forcible removal to realise 

legal dues — No theft is committed. 

It is essential for theft, as defined in S. 378> Penal 
Code, that the removal of the property in question 
must have been done with the intention to take that 
nronerty dishonestly. In other words, there must be 
an intent to cause wrongful gam to one person or 
wron^ul loss to another person. 

A forcible removal of property with a view to realise 
legal dues, and not with a view to make any wrongful 
gain out of it or to causf^ any wronrful loss to the 
compIain:ini> is not • C.W,N. 936 Foil. 

63 Ind. Cas. 609~ ^T. 583=22 Cr.L.J. 673“ 

A.I.R. 1921 Pat 
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and 24— Dishonest Intention- 
Tenant cutting trees— Madras Est. Land Act, S. 12 . 

A tenant cutting trees on jrayati land for which he 
has executed a Kadapa under which a laStUord 

not act * dis- 

hwestly and is not guilty of theft, i L.W. 528= 
15 CrX.J. 586=25 Ind. C^s. 338. 

— Ss. $78 and 379 — Dishonest intention — 
PaMen^r not having ticket— Ticket examiner 
Hwmgjnold of passenger’s umbrella as security 
zor.payment of fare — Charge of theft of umbrella 
not sustainable. 

The accused employed by a Steam Navigation 
^mpany to see the tickets of passengers took hold 
« complainant’s umbrella as security for his fare 
™n he did not produce his ticket for inspection 
ine passenger lodged a complaint of theft against 
tne accused who was convicted thereon. 

Held, that the conviction for theft was bad as the 
ao^sed did not intend either to get any wrongful 
gain to himself by compelling payment of fare or to 
cause wrongful loss to the complainant who was bound 
to My his fare, only his zeal in discharging his duties 
to his employer led him to do what possibly he was 
not enthled to do. 14 C.W.N. 936=1? Cr.LJ. 444 = 

7 Ind. Cas. 257. ^ 


the dishonest intention of saving himself the fee and 
is guilty of theft j it makes no difference whether the 
m^ who so removed is the owner himself or a stranger. 
tl-i ^931 Mad. 18 = 1930 M.W.N. 529 = 33 L:W. 
205 — 32 Cr.L.J. 354 = 129 Ind. Cas. 451. 


-Ss. 378 and 379 — Complainant buying fish— 
Accused snatching it away from his hands. 

The complainant bought some fish from a local 
dealer. The accused snatched the fish from the com- 

the same time taking all the fishes 
of the local dealer. When the complainant protested, 
the abused, pgether with others, surrounded him 
and threatened to assault him. The local dealer was a 
new comer and the accused who was the leader of the 
marl^t w^ted to maintain monopoly in the matter of 
purchase from the fishermen i 

Held, ^at the accused clearly infringed the provi- 
sions of S. 379 .m snatching the fish away from the 
wmplamant’s hands. A.I.R. 1943 Cal 7:1=42 
Cr.L.J. 886=202 Ind. Cas. 659. 


Ss. 3 ^ and 379 — Dishonest intention — 
Removal of property. 

Where no dishonest intention can be attributed 
to the accused there cannot be a conviction for theft 

rCr'l.R“ (Madr'"'' 

— — Ss. 378 and 379— Theft— Pledge— Pledgor 
possession of the Aing pledged from the 
custody of the pledgee — Dishonest intention. 

The complainant pledged some fishing nets with 

remained in posses- 
^ debtor as security for the debt, and the 
liberty to sell the goods if within three 

remained 

tight, took away the nets from 

the complainant’s possession. 

accused could not be con- 
victed of theft, as it mi^t fairly be contended that 

they were justified in their 

s.. (C) Dishonest Intention— Presence of. 

I'LZilZ*®' 379 — Illegal seizure of cattle 

j>^h a view to impound is theft. 

XThe taking for the purposes of S. 378 must be dis- 
honest and acceding to the definition of ‘ dishonestly * 
in S. 24, Penal Code, the taking may be either with the 
intemipn of causing wrongful gain to one person or 
wrongful loss to another. It makes no difference in the 
accused’s guilt that the act was not intended to procure 
any personal benefit to himself. 

Where, therefore, a person illegally seizes cattle 
belonging to another with a view to impound them he 
commits theft though he has no intention of causing 
wrongful gain to himself. A.I.R. 1946 Nag 297 — 

I.L.R. (1946) Nag. 326=47 Cr.L.J. 348=223 Ind 
Cas. 123=1946 N.L.J. 198. But see A.I.R. 1943 Qudh 
280 under Note. “ 


3.79— Accused seizing cattle of com- 
<^rtain dues althou^ the complainant 
had already paid them — ^Accused subsequently attemot- 
ing to return animal— Accused, held guilty under 

T; tIt^o 221=42 Cr. L.J. 625 = 

43 P.L.R. 179 = 194 Ind. Cas. 800. 

Ss. 378 and 379 — Theft of crops* 

The real test in a case of an alleged theft of crops- 
grown on land is as to which of the parties had gro\^ 
the crops. Where the complainant is shown to have 

accused cutting and removing the 
of A.I.R. 1941 Pat. 

i9iTnd = * ® 3''"=43 Cr.L.J. ^94- 


Ss. 378 and 379 '-Owner removing cattle 

from cattle pound. ** 

A person who removes cattle from a pound where 
they are secured, without paying the legitimate fee his 


378 and 379— Person allowed to remove a 
certam number of beams removing more. 

When a man is trusted by another to go to a place 
where some of his property is stored, and help himself 
to a given quantity of material, and the other, takine 
advantage of the confidence thus reposed in him takes 
away some^mg in addition as well, it is mor^th^ I 

dSice^anH^^h^- T^cre is an abuse of confi- 

^ intention with respect to the property 

'® obviously dishonest and a convic- 

V8°7"=38Cri"j.'’X" Ca-7« = I9KLJ. 

‘^“8 property 

cow in*tht*houfe^and~with sacrificed a 

she-calf in his house also would ^ 

by him. Hindus gathered neir 
interference of the poHce a 

at and X agreed thir Vh^ arrived 

courtyard This neiffhh^n 

after ^he calf was "o fied rh^ ^ 

his order the calf was removed |lsewhcrc7"' "‘' 




cisewncrc. 

removfnn^rh calf was at the time of 

the posses”io^ courtyard, it was still in 

.further that the facts of the case brought 

a3 24 -'u>^c_s4a. i»c was-^- 




787 


penal code (I860), Ss. 378 & 379 — 5. Dishonest Intention. 788 


guilty under $. 379 and a scnicncc of 3 month’s rigo- 
rous impiisonmcnt was not excessive. 115 Ind Cas 

CrL j RL.T. 483=^12 A.I.Cr.R. 

36 o=A.I R. 1929 Pat. 429. 


**“Ss. 378 and 379— Rlghifui owner of land 
allowing another to cultivate land and taking 
crops when ready is guilty of theft. 

When a person is appointed guardian of a minor’s 
property his duty is to get iniv> his own hands all the 
property belonging to the minor Th.''t he con. But if 
agui.st him by otlicrs it is not his duty to 
take forcible possession of it. I-Ie should resort to the 
law Courts, If he allows others to prepare the laiid, 
sow and cultiv-te it arrd'then when the crops arc ripe 
with liis Oimnanions takes forcible' poescssion, the 
niotive in doing so is clearlv dishonest and he is guiltv 
of i.acft. 77 Ind. Cas. 237 = 25 Cr.L J. 349«^A.IR. 
1924 N.ig 311. 

“"Ss. 378 and 379*“W]jerc crop' «ov,ti bv one are 
reaped by another v, id. out any riglu. the lancr com- 
mits theft. It is iiTUuaieij;.! vhetl-tr lire complairant 
has or has not a gt'od title 10 the ci Iiiw.iion of the field 
in question 67 Ind. CiS. 498=19 A.L.J. 96i=A.I R. 
1921 All. 15S. 


— ~Ss. 378 and 379— I>ishonesi intention— Remo- 
val of trees by tenant — Custom— Onus of proof. 

Tlic tenants of a villag.-. removed certain trees, 
the property of d.c Z Ji'.indoi, vliich had been up- 
rooted b\ a >torm and alKged di.-t. by a custom in tlxc 
village, they luij a rjg -i to uo so .»nj produced certain 
cxiraas from the w. jib-ul- .rz. 


Held, that the cxiraas from the wajib-ul-.arz did 
not evidence a custom audioii'ing the rcmovril of 
fallen trees without the consent of the landlord. The 
accused luad failed to prove ti(.it the removal was not 
dislxonest, and as the removal ciuscd wrongful loss 
to the landlord and wrongful gain 10 the accused, 
the c.isc fell witJiin the illuMration lo, to S. 37::., Indian 
Penal Code. 42 All. 53- 17 A.L J. 974'=2o Cr.LJ. 
7TO-I U.PJ^R. (HC.) 133=^2 Ind. Cas. 1790. 


~“Ss. 3>8 and 379 — Dishonest intention — 
Theft— 1 enant’s right to cut standing crop— 
Hicctmcnt — Tenant not paid price of crop. 

Where a tenant was ejected fri'in the holding under 
xhc Agr*i Icn*pcy Act *ind f(>r]n*c] wjis 

(Ichvcicd to the Zamind.ir but as l.c fsiikd to tender 
the price of tlr: standing ciops. the lenam cut and 
removed them. 


Held, ih.at t’.e tenant was noi guilty of theft, it 
A 1,. J . 270= 13 C^r. L J 298 =14 Ind. C.la'.. 


J5S-(I938) 1 M.L.J. 234-39 Cr.L J. 580-175 Ind. 
Cas. 416. 

Sfi, 378 and 379 — ^The mere fact that an accused 

person points out the plact: in which the stolen property 
IS concealed does not give rise to any presumption 
under S. 114, Evidence Act, or justify his conviaion 
for the offence of receiving stolen propeity, still less 
for the offence of theft. A.I R. 1938 Bom. 463« 
Bom. L R. 927 = 40 Cr.L J. 48=178 Ind. Cas. 330. 

— ‘Ss. 378 and 379 — ^When the cnly incriminating 
circumstance against an accused is that his infor- 
mation led to the discovery of stolen property from 
places not belonging to him, he cannot be conviaed 
diher of being t thief or a rcceivir of stolen piopeity. 
The fact that the accused had a previous conviaion 
20 years back is no ground to Ixold him guilty. A I R. 
1934 Nag. 54 = 16 N.LJ. 246 = 35 Cr.LJ. 58 it=I 47 
I.rd. Cas. 1188. 

Ss. 378 and 379 — As the place where articles 

Uy buried under ground did not belong to the 
app:llant nor was in his possession, tlic only conclu- 
sion that could be drawn from his having shown the 
place is that he knew that the ornaments were there 
and not that he had stolen the same or had actually 
participated in the act of concealing them there. 84 
Ind. Cas. 321 = 5 L L.J. 325=26 Cr.LJ. 257=A.IR. 
1923 Lali. 438. 

— — 'Ss. 378 and 379 — ^Thc mere pointing out by an 
accused person of the place where stolen property 
is concealed which pLicc is not in his possession, is 
not of itself sufficient evidence to maintain a conviction 
for theft or for dishonestly receiving stolen property. 
73 Ind. Cas. 331 = 5 L.L.J. 87=A.IR. 1921 1^. 

385- 

Sa. 378 and 379 — Person found in possession 

of stolen property shorty after theft — Evidence 
Act, S. 114, lliua, (a). 

Where a person is found in possession of stolen 
property shoitly after it was stolen, the Court may 
presume that he is the thief under S. 114, Ulus. (e)> 
Evidence Act. The presumption, however, is not 
to be made invariably. The circumstances of each 
C4SC hive to be considered for arriving at the conclusion 
as to whether the person foiuid in possession of stolen 
property soon after the theft sliould or should not be 
considered to be the thief. The mere fact that there 
was no direct evidence establishing that the accused 
had stolen the property will not necessarily warrant 
the expunging of the charge without going into the 
evidence. A.I.R. 1934 All. 455 = 35 Cr.L J. 1092 = 
150 Ind. Cas. 558. 


6. Evidence and Proof. 

“I 3“8, 379 and 147 — Accused charged witl 

noting and theft. 

In the c.tsL- ..f ihtfr with rioting, the evidence ad 
duced by tin. pi.*sceutron of a general nature that th 
accused Were ixir'int t>n the vc<.ne of the oceurrencx 
IS not eno'.igh. ^tul unless ‘-orni.-ihing specific in men 
tioncd in a ri' Siiig c.i'e, sjv ci..|ly wl.in ihc acci^e 
have also been convicted under S. 379, it is not saf 
to convict the ..cci'ud , v. n under b. 147 A I li 
1941 Pat. 613 - 22 I'.L.T 765 _x n,R. 3:2 = 4 
<..r.L J 294=198 InJ Cas. os. 


— Ss. 378 and 379 — .\eeu''cd charged with theft— 
Only evidence against acci ,..d beirg of jxr t.p rectivirg 
stolen property— Judge, wl.iie cli'uginjT jurv, not 
pointing out unsafiiy of Klying on s> ch evidence 
with sufficient force — It amounts to misdirection. 
A.I R 10^8 Mad a/ia=l938 A1JSLN^96=47 L.W. 


Ss, 378 and 379— Evidence and proof. 

Accused were seen in the company of deceased 
on a previous night. Next morning accused were 
found to be in possession of clothes and other articles 
belonging to deceased. 

Held, that in absence of direct evidence, clrciim- 
st-inces, though r.sising a strong suspicion ag.'imst 
accused are not sufficient to convict them cither under 
S. 302, or under S. 392* but they arc guilty cither 
under S. 411 or S. 379- **2 Ind. Cas. 212 — 10 L.L.Jr 

525 = 29 Cr.L J. 996=A.I.R. 1929 J-^h. 61. 

Ss. 378 and 379— Recent and exclusive posses- 
sion. 

In order to raise legitimately the presumption of 
theft, the possession of stolen pioperiy should be 
exclusive as well os recent, iii Irid. Cas. 732 = 23 
S.L.R. 5 = 29 Cr.L. J. ^a 4=A.I.R. 1929 Sind 9. 
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•Ss. 378 and 379 — ^.^ccosed not in actual posses- 
tion— Actual possession of his wife or servant or 
effective control most be proved. 

If the accused is not in manual possession of th^ 
stolen article, there must be evidence to prove that 
the stolen property was found either in the manual 
possession of the wife, clerk or servant of the accused, 
or that it was found in a place and under circum- 
stances so as to justify the inference that the accused 
knew of its existence at that place and that the same 
was under his effective control, m Ind. Cas. 73^ = 
23 S.L.R. 5 = 29 Cr.L.J. 924=A.I R. 1929 Sind 9. 


is not a complete record of all that he has said, the state 
raent should not be raised upon as a 
in form or in substance. A.I^. I934 P«. 651 15 

P L.T. 586 = 1 B R. 237 = 36 Cr.L.J. 447*153 lud. 

Cas. 922. 

378 and 379 — Where, in a charge under 

S. 379,’ for theft of a crop found to have been grown 
by i? on land included in his pant of Nvhich he was 
in possession and the accused was convicted, but on 
appeal, the Appellate Court issued his acquittU merely 
on the ground that there could be no conviction when 
the evidence did not conclusively prove that the plot 




Ss. 378 and 379 — Conviction against more 

persons than one on the ground of |oint posses- 
sion of stolen property can be secured only on 
proving actual possession of each or construc- 
tive possession with intention of joint exclusive 
use. 

The secure conviction against more persons than 
one on the ground that all such persons were in joint 
possession of the stolen property, it must be proved 
that the stolen property was either in the physical 
possession of e-ach one of the accused or else that it 
was in the possession, phy>ic«I or constructive, of one 
or more of them on behalf of and to the knowledge of 
the other accused p..rsons and that each one of them 
intended to possess it for their joint use and to the ex- 
clusion of persons other titan themselves. 

Applic-tnts with two other porters and a constable 
were travelling in a tr-in. At the station the van was 
searcl'.ed. A j tr cont.'.ining ghee was found covered 
with bedding and clothing said to belong to appliemts 
and other porters. On this evidence, the applicants 
were convicted of theft. 

Held, that possession of the jar could not be attri- 
buted t ■ any of the appliemts, individually or jointly. 
The c»->nv;c.ion was, therefore, bad. iii Ind. Cas. 
732 = 23 S.L.R. 5 = 29 Cr.L.J. 924 = A.IR. 1929 
Sind 9. 

Ss. 378 and 379 — Possession of key of room 

from which property was stolen. 

Where the accused is charged with theft of properly 
from a store house, the mere possession of a false key 
said to have been used in opening the lock of the room 
cannot raise a presumption that the accused is the 
thief or receiver of stolen propciiy so as to throw the 
onus upon him to show how be c;ime to be in posses- 
sion of such stolen propeity. A. I R. 1931 Sind 154 
= 33 Cr.L.J. 106=135 Inti. Cas. 267. 


Held, that the Appelkite Court committed an error 
of law in basing his acquittal merely on that ground 
and although there would be difficulty in determining 
exactly who was in possession of the land, tnat tact dia 
not excuse the Appellate Court from examining the 
evidence on the point and that the acquittal slaould be 
set aside. A. I R. 1934 Pat. 302 = 35 Cr.L.J. 537 = 147 
Ind. Cas. 1017. 

Ss. 378 and 379— Accused cutting Jhalas 

in area not included in his right — Absence of 
right has to be proved by prosecution. 

An area of 1,100 bighas was attached and the accused 
cut jhalsi within that area. Prior to the date of cutting 
the accit^cd obtained delivery of po'iscssion of a portion 
of the attached area extending to about 345 bighas. 
The Tiial Court below assumed, tliai,^ unless the 
petitioners proved that they cut fiom wiinin the area 
of 345 bighas of which they got possession they must 
be considered to have committed theft and they were 
convicted of offences under Ss. 379 ^tid 143> Penal Code. 

Held, that it was for the prosecution to establish 
all the ingredients of the oflence punishable under 
S. 379. The Crown ought to have shown that the 
petitioners were not cutting within that aica of which 
they had obtained delivery of possession. 107 Ind. 
Cas. 529 = 29 Cr.L.J. 259 = 9 A.I.CrR. 543 = A.I.R. 
1928 Pat. 249. 

Ss. 378 and 379 — In a prosecution under S. 379' 

for stealing paddy I'lom a plot, the accused relied 
on a bona fide claim of right. The accused were 
declared by the Higli Court to be in possession of 
two plots in procci dings between the same panics 
under S. 145, Criminal Procedure Cede. The com- 
plainants were the lessees of six plots of a person 
from whom the two plots above referred to were 
bought by the accused. 


Ss. 378 , 379, 411 — Possession of stolen pro- 
perty — Presumption of guilty knowledge — Pro- 
perty belonging to two different owners — Evi- 
dence Act, S. 114, lllus. (a). 

Possession after recent theft raises ordinarily a pre- 
sumption either that the person in possession is the 
thief, or had dishonestly received the property knowing 
it to be stolen. Possession of the property stolen 
from two different owners is a circumstance which 
under S. 114, 111. (a) of the Evidence Act must be 
borne in mind in estimating the probability of guilty 
knowledge in the accused. (1906) 9 Bom. L.R. 27 = 
5 Cr.L.J. 63. 

— — Ss. 378 and 379 — Statement of accused. 

Where, in his statement, the accused, who is charged 
under S. 379 does not admit, from the very begiiming, 
his dishonest intention and the record of the statement 


Held, that it was incumbent on the prosecution to 
prove that the plot in question was not comprised in 
the two plots of whidi the accused were declared to 
be in possession by the High Court and that in the 
absence of such evidence conviction cannot be sus- 
tained. 103 Ind. Cas. 840 = 28 Cr.L J. 76o = A.l R. 
1927 Pat. 385. 

Ss. 378 and 379 — Identity of property and owner- 
ship of complainant must be piovcd. 81 Ind. Cas. 
106 = 1 Rang. 520 = 25 Cr.L.J. 6i8 = A.IR. 1924 
Rang . 91. 

Ss, 378 and 379 — Identification doubtful — 

Liability of accused. 

When the accused was found in possession of two 
freshly flaved skins of a goat .ind kid will. in 24 Lours 
of the theft and was charged under S. 379, InUiiJi Penal 
Code. 
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& 379 — 7. Interpretation — “Taking.*' 


Held, (Spt^uccr, J., disse/iu'fig) that it was absolutely 
necessary for the prosecution to establish that the skins 
were those of the goats stolen and that the accused 
should be given the bcnclit of doubt when the identifi- 
cation was suspicious. i6 Cr.L.J. 440=29 Ind. Cas. 
72 (Mad.). 


7. Interpretation — “ Taking 

— S. 378 — Taking, meaning of — Cutting string 
of hass (a neck ornament) — And forcing its ends 
whether amounts to moving. 

The act of cutting the string of a /tass (a neck orna- 
rnenti, ana forcing the ends apart constitute a suffi- 
cient moving of the /lass so as to bring the act under 

'9*7 Cr. = l8 Cr.L.J. 875 = 37 
P.W .R. 1917 Cr.=4i Ind. Cas. 987. 

S. 378 — Taking, meaning of. 

(Per SufiJjra /liyjr, J.i — ‘Taking’ means 'redu- 
cing to possession ’. (Per Botson and /\I;7er, JJ.) 
I he 'taking’ means should be ‘out of the posses- 
sion of the O'.N'ncr ’ rather than reducing to the thief’s 
own possession. ii M.L.T. 162 --=(1912) M.W.N. 
119^13 Cr.L.J. 131 = 13 Ind. Cas. 819. 

S. 3/8 — Taking permanently. 

Under the Indian Dtw theft may be committed 
without an intention to deprive the oumer of the pro- 
perty permanently. 34 All. 89 = 8 A.L.J. 1237=12 
Cr.L.J. 580 12 Ind. Cas. 844. 


8. Joint ownership. 

— Ss. 378 and 379 — co-shirer in possession of 
a joint property has the undoubted right to remove 
movable property in hjs possession and also in the 
possesNion t)t other co-sharers fiom one spot of the 
joint bind to another spot of the same land. 


When Ceriain persons-, purchasing a share in die 
jan.l and -tructures jointly owned by some co-sluirejs 
III e\-.C'trir>n ot .1 decree against oneof them took out 
ji.'K.c'yiun through Court and utilized some of the old 
maieri ils ot huts belonging to tlie co-sharers which had 
been blown away and built a hut (m the same land : 


Held, (hat they were not guilty under S. 379 ilu*ie 
being no dishonesty on tlieir part or any wriingful hiss 
to Ciller co-shirers. Nor Cvnild (hey be convicted 
under .S. 447 as being p-irt owners of the land. They 
s'lUeieil upon it f'T the purpose o| exercising their 
right or ownership. A. I K. lyttiCaLarii ^ 37 Cr L J 
747 I «')2 fiul Cas. hr/'j, 


■“ — Ss. 378 and 379 — ^Joint ownership. 

Jcintly owned anim iK in posscssj.u-, of one co 
owtiei. taken auav by the other — L.uter is- not guilt’ 
imlv. lie .-let . dislume .tly. 103 Ind. Cas. 847-2! 
(.i.J.l 767 A I K J.ali. 650. 

Ss.378 and 379 — I’er /-urtrot/. ./. — It is not neces 
s.irv that tllere -houhl b<' ' exelu'-ive possession. 

I h - !■- e-in be tlieli In' a p. r •' -ti who is in joint posse-ssiot 
"f ill' 'tch.n jiroperty u 4 Ind C.m. SKi 27 pom 
I. U 1.391 27 <. I. j 68y A I K. Uoni 122 


— -“Ss. 378 and 379—- Joint cultivation — Removal 
by one j«ilnt cultivator. 

.A j"iiit ciiltivn. r r nicving cr*'|>s jointly ctiltivate<.l 
Cninct h., eciiviele,! ct ih-1(, is he must be deeitu-d 
to it i\i. been 111 [lo, M ion of the property. 10 A L J. 
527 M Cr.I. J 3 18 lt».l <-.n. i.jA. 


9. Master and servant. 

— Ss. and 3^9— Dispute as to property— 

Servant of one party removing property bona fide 
believing that it belonged 10 his master — Servant 
cannot be convicted of theft. A.I R. 1943 Oudh 
444=i9Luck. 399=1943 O.W.N. 363 = 1943 A.W.R. 
C.C. 97=45 Cr.L.J. 386=211 Ind. Cas. 400. 

Ss. 379, 23 and 24 — Servant believing pro- 
perty to be hjs master's taking it away. 

The Criminal Court should not convict of theft 
any person who asserts a claim of right unless it is in a 
position to say that that claim is a mere pretence. 

A person cannot be said to act dishonestly that is, 
with an intention of causing wrongful gain to himself 
or his master or wrongful loss to another, when he 
takes movable property which he believes to belong to 
himself or his master. In short, if the person taking 
any movable property docs it under a bona fide claim 
of right, then he cannot be found guilty of the offence 
of theft unless the claim to a mere pretence. 

A servant may well be in a stronger position than 
his master because a servant might in certain circum- 
stances, honestly believe that his master was the owner 
of certain property, whereas the master might well 
know that he was not. A servant should not be held 
guilty of the offence of theft when what he did was at 
his master’s bidding unless it should have been shown 
that he participated in his master’s knowledge of the 
dishonest nature of the acts. A.I.R. 1940 Pat. 588, 592 
= 6 B R. 550 = 41 Cr.L.J. 509 = 6 C.L.T. 73 = 187 
Ind. Cas. 825. 

Ss. 378 and 379 — Hire purchase — Employees 

acting on bona fide mistake. 

Where, under an agreement of hire-purchase the 
employees of a company were justified in taking the 
purls of the machine supplied by them if instalments 
were not p.iid. and acting on a bona fide impression 
that instalments had not been paid, they removed the 
parts : 

Held, that at most the employees acted ori a bona 
fide mistake of fact and that there was no dishonest, 
intention such as is required for a case of theft. 
148 Ind. Cas. 892 = 58 C.L.J. 434 = 35 Cr.L.J. 761. 

Ss. 378 and 379 — Possession, when passes ser- 
vant in possession on behalf of master, whether 
can give consent with regard to that property. 

Wliere a motor lorry is given by a company to a 
person on lure-purcliubc system under aix agreement 
emiiling the company to retake possession of the lorry 
in case of default of payment of liirc by the purchaser, 
the company or Its agents are not entitled, without the 
consent of the purcliasi.r himself, to retake the posses- 
sion of the lorry by force or by its removal from the 
hands of his servants who have no express or implied 
authority to give any consent on behalf of the pur- 
chaser. If the company or us agents Jo so, dicy arc 
guilty of an offence under S. 378. Penal Code. Inc 
question whether the ownersliip had or had not passed 
to liic purchaser is wholly immaterial, as S, 378, ”^^*1 
Code, deals with possession and not ownership. * he 
h.gal possession of the l«»rry is vested in the purchaser 
and the company or its agents arc not entitled l<> re- 
cover possession of the lorry, even though de-fault m 
p.iyment any inst.ilments had taken place. It is not 
open to them ti> re-take possession of the lorry by 
taking refuge under the clause in the agre'ement autho- 
rising them to rc-t.ake possession. Flic possession 01 
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the servants of the purchaser is the possession of 
master and they have no power to g»ve any 
behalf of their master. A I.R. 1942 Oudh 
O.W.N. 161=43 Cr.L.J. 578 = 1942 A.W.R.C.C. 

112 = 17 Luck. 663 = 199 ^s. 757 * 


— Ss. 378 and 379 — Servant taking away master s 
goods in lieu of wages without his consent— 
Theft is committed* 


in a position to say that the claim is a mere pretence. 
A servant should not be held guilty of the offence 
of theft when what he did was at his master s bidding, 
unless it should have been shown by evidence that 
he participated in his master’s knowledge of the dis- 
honest nature of the acts. There must be some 
evidence before the Court from which such know- 
ledge on the part of the servant can be inferred. (1905) 
9 C.W.N. 974 = 2 Cr.L.J. 836. 


The accused was employed by the complainant on 
wages. His wages for several months w’erc due from 
the complainant and so he took away 15 Baras worth 
about Rs. 16 belonging to the complainant and refused 
to give them back until his wages had been paid. 


Held, that technically the offence of ^eft was 
committed. 102 Ind. Cas. 339 = 8 L.R.A. Cr. 77—7 
A.I.Cr.R. 503 = 28 Cr.L.J. 53i=A.I.R. 1927 All. 470. 


Ss. 378 and 379 — Servant knowing his 

master had no right to complainant’s goods 
and assisting in removing, commits theft. 

Where accused, a servant of co-accuscd knew per- 
fectly well that his master was removing the goods of 
complainant without even a pretence of right and yet 
he assisted him in doing so. 

Held, that the servant clearly acted dishonestly 
and was guilty of theft. 90 Ind. Cas. 439 — 7 P L. 1 . 
272 = 26 Cr.L.J. I559 = A. 1 R. 1926 Pat. 36. 


Ss. 378 and 379— Servants following their 

employer’s orders. 

Where the servants of the daristimrardar cut tree 
without the permission of the isiimrardar in spite of 
the fact that the isiwtrardar had pointed out that they 
could not do it without his permission. ' 

Held, that to follow the orders of the daristimrardar 
in such’ circumstances was to take the risk of being 
visited with the consequences and that in cutting the 
trees, these men had the guilty knowledge. A.I R. 
1934 Pat. 491 = 1 B R. 60 = 36 Cr.L ). 120 152 

Ind. Cas. 477. 


Ss. 378 and 379— Master and servant— Remo- 
val of crop by order — Offence. 

Where a crop was dishonestly cut out and removed, 
by the order of the accused, he himself being present, 
the accused is guilty of an offence under S. 397, 
Indian Penal Code. 19 Cr.L J. 1 16=43 Ind. Cas. 404 
(Pat.). 

Ss. 378 and 379 — Master and servant. 

A person plucking jack fruits in obedience to the 
orders of his employer from the trees standing on 
a plot, the right to share in the proceeds of which 
is desired to be asserted through the agent- is not 
guilty of theft, as no criminal dishonesty is proved. 
18 Cr L-J. 286 = 38 Ind. Cas. 318 (Cal ). 


Ss. 378 and 379 — Master and servant — Ser- 
vant obeying master. 


10. Possession. 

Ss, 378 and 379 — Produce in possession of 

tenant before division with landlord— Tenant, if can 
commit theft in respect thereof. See PUNJAB 
TENANCY ACT, Ss. 12 (4) AND 17. A. I.R. 1950 
Lah. 42 = 51 Cr.L.J. 454- 

Ss. 378 and 379 — ^The offence of theft is an offence 

against possession and when the tenant who is in 
possession cuts down a tree standing on the land 
and removes the wood thereof, no offence of theft 
is committed. A.I.R. 1935 Pat. 472=16 P.L.T. 
645=2 B.R. 77 = 37 Cr.L.J. 91 (i) = i 59 Ind. Cas. 

346. 


Ss. 378 and 379 — Landlord — Right to com- 
plain. 

A landlord has no right to prosecute in respect of a 
theft of trees in the possession of his tenanr. 1930 
M.W.N. 914=131 Ind. Cas. 493 = 32 Cr.L.J. 757 = 
A.I.R. 1931 Mad. 241. 

Ss. 378 and 379, ExpIn. I — Land in the posses- 
sion of tenant — Trees belonging to landlord — 
Removal of trees by tenant. 

Under a kahuliyai it was provided that if the tenant 
would cut any trees he would pay to the landlord 
compensation at a certain rate. It was found that 
the tenant tnala J'tde cut some trees in order to injure 
the landlord. 

Held, that although the tenant was in the posses- 
sion of the land he committed tlieft by severing the 
trees from the ground, as they were in the possession 
of the landlord. 27 C.L.J. 228=19 Cr.l. J. 334=44 
Ind. Cas. 350. 

Ss. 378 and 379 — Theft by landlord of crop 

on the land in possession of tenant. 

The tenant is eniiiled to exclusive possession till 
division of crop between himself and the lantlloid 
and a charge of theft against the landlord is main- 
tainable. I Pat. L.J. 230=17 CrL.J. 473=2 Pat. 
J..W. 403 = 20 C.W.N. 1212 = 36 Ir.d. Cas. 153. 

Ss. 378 and 379 — Trees in possession of 

tenants — Landlord jointly interested — Removal 
by tenant — Theft. 

Removal of trees by tenant wlien in his possession 
is not theft though the landlord is jointly interested 
in them. (1914) M.W.N. 483^15 Cr.L.J. 440 = 241 
Ind. Cas. 176. 


A servant aaing under the orders ofhis master 
cannot be amvicted of theft in the absence of proof 
of his knowledge of his master’s didjoncst intentions. 
15 C.W.N. 414 = 12 Cr.L J. 7 = 9 Ind. Cas. 46. 

Ss, 378 and 379 — Servant, act committed by. 

The Criminal Courts should not convict of theft 

arty person who assertn a claiip of right unless It is 


Ss. 378 and 379 — Removal of crops by te- 
nant. 

The removal by tenant of heaps of grain in his 
possession and control, is not a theft unless he actually 
delivers to the landlord only his share of tire gra.in 
and not the whole. (1914; M.W.N. 106— i l.,\V. 

178-15 Cr.L J, Ind. Cas, 762. 
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S6. 378 and 424— Zamindar Md ryot— 

Zemindar entitled to share in crops— Removal by 
ryot without payment to Zemindar Dishonest 
intention— Share in property before dcUvery. 

A rvot in a Zemindary-holding on a yaram tcnuic 

taking away the crops reaped by *'*5^ 

the Zjmindar’<. share is not guilty of Utefi, 

not take away anything out of the Possession of the 

Zemindar. Hat if the ryot remove 

lionestlv or fraudulently re . with a view to defeat 

the Zemind-ir’s right to he paid 

the rvot is guilty of an offence under S. 

Whether a Zemindar acquires 

due to him before delivery. '(1902) 13 MXJ. 123 

26 M. 481 

Ss. 378 and 379— Land attached under S. 88, 

Crim^al Procedure Code-Person removing 

crop. 

Where land is attached under S. 88, 

Procedure Code, and actual possession is taken d> 
posting a constable on O'.e spot, a person 
standing crop fiom such land is guilty under $ 379, 
Pen.d Code. AIR. 194© .^^3 = 1 L R (1939) 

2 Cal. 419 — 41 Cr. L J 396—187 Ind- Cas. 125. 

•Ss 378 and 379— Where a mortgagee who is in 


possession of tre?s under the te.ins 

deed without iMving right to cut 

them, cuts and appropmue tlie ^ „ j> 

commit ilieft. A 1 1940 Hat. 701*6 B R. 854- 

41 t.ri.j. 795-189 Hid Cus. 737' 

Ss. i-rS and 3-9— Cattle turned out to graze 

in tlK- pTiJi- >T lungle are still in the possession 
"f ^ m.;:! rl^- eonuary is shown, and the 

kirn' of • eh e.t.le is th.eft and noi c.immal mis- 

Vpi ui>M .-I.-:! A ! R 1938 Rang 138*1938 R-^ng 
Th 1>3 607= 175 lod Cis. 515- See also 

4H lu. LK 62'-' 

Ss. 378 and 379— Imnd in possession of com- 

pliinam— Crops grown by him— Delivery of 
syrnboHc.nl possession to purchaser at sale 
against third party— Whether defence to theft 
charged. 

D 'liv r- <'f -.vm’''e]ie '1 po-'e'.'ion i'. r nlv effective 
ag»m t i’ ’ nf-iU l-O'r It is of no efleci as 

agnn'.r .1 ihi’d p i ''n -'nd hi' po'c'dr-n is not div- 
tti'rl'c-il .ir .'.iT.'.t' -l in the le.ist 1" deliv- iv <*f such 
p->- 10 « p-rciMWr at a e<*i:it sal*-. P.y the 
d'. li'.' f no.v.^ien. *’.• i’^ noi di'ro'*‘“rd 

at all .m l nnl. --. di P > «1 phy ic. lh no pmc.edinr'' 

nnd'-r *i- R 100. Cud Ihoculiiu <^ode. would 
b'. muni d:*. .I'le at iii in t-iiiCe. 


possession which depends on die physical possibility 
of the possessor deling with die diing exclusively. 
43 Bom. 550=21 Bom. L.R. 251=20 Cr.L.J. 391 = 
50 Ind. Cas. 999. 

Ss. 378 and 379— Trespasser growing paddy— 

Possession given to complainant under decree— 
Subsequent removal of paddy. 

The accused having been a trespasser on the land 
at the time the paddy was grown he had no right to 
go upon the land after the complainant had obtained 
possession under a decree of Couit and removed 
the paddy. Consequently when die paddy was cut, 
accused had no right to remove it and there was no 
bona fide dispute. The accused was therefoic ^ ^iltV 
of theft. 28 C.L J. 120 = 20 Cr.L.J. 38=23 C.W.N. 
385 = 48 Ind. Cas. 678. 

Ss. 378 and 379— Theft— Railway godown. 

Where a carter removed from the godown of a 
railway company a bag filled with pilferings, from a 
number of bags consigned to others, the bag being 
in possession of the railway as bailees, taking it out 
of tne godown amo'.mtcd to thefi. 3 Pat. L J. 354 — 
19 Cr.L J. 884 = 47 Ind. Cas. 80. 

— Ss. 378 and 379— Dishonest intention — 

Theftof crop— Actual possession. 

Before convicriiig a man of theft of crop of some 
and, it is necessary to find out who was in actual 
possession on that dale. Merc order for 
possession is not conclusive. 17 Cr.L.J. 6i-3z 

Ind. Os. 673 (Mad.). 

Ss. 378 and 379 — Diverting water lowering 
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S«. 37s iiiiil 379— Attached goods— Removal- 

Good- not in physical possession. 

Act -. il •' r hindluig of cl lul -s is not ncces- 

Miy iii urd'ir i" ..litiJti; ••-•izuK, for ilruiaint Phyii- 
■•.al <...nT-»ef < -i >> nvc.-.sarv 10 ctimplctc physical 


the door of sluice — If amounts to theft. 

A person who diverts more water 
sluice in a Govcrnmini cliunntl w'lihout ihcpc^ 
of the officers of Government is 
water because water is in the possession of I govern 
mem which has r-.ken elaborate sups 
a large cM-iblisliment to control the use f 

river? and channels. A .mere munuen to ^ 

sulficient and no ’cmal taking is 1 t i Ind 

I62 = (I9I2> M.W.N. 119=13 t r.Lj. 131-13 inu. 

Cas. 819. 

11. Sentence. 

Ss ,70 and 73— Sentence in ease 

theft— Previous convictions— Effect 
for solitary confinement — When to be 

AUhou”li the r.e-t of previous e'onviciions is an 
clem 'in in determining the -tenc. c.sem.M - 
gird slmuld be had 10 tlic ficts of the 'eh it Vns 

'fTsiraprrhIft "Tlhi t ™y :.ggrav.uing 

s^i..rindia. pcno. 

Code. 

A sentence of solitary confinement 
must be .-iwardcd. if ever, only m ilu 

lional c,.ses of M WN^ 

I L R (1948'' Mad 3S9-60 L.W. 333=^947 

R.' 194- Mad. ,86(0-(i947) ■ ML! 

336 
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— — Ss. 379 and 75-- Conviction under— Absence 
of any aggravating circumstancee — Diicaion for 
solitary conlinement— If justified. See PENAL CODE, 

Ss. 73> 379 AND 75. (1947) i M.L.J. 4io=A.I.R. 
1947 Mad. 381 (1). 


♦ 

S. 379— Railway employee found guilty of stealing 

sleeper plac.d on railwayline — Sentence of imprison- 
ment till rising^ of Court, held grossly Inadequate- 
Sentence of six months* rigorous imprisonment, 
held proper. A.I.R. 1941 Lah. 312=43 P.L.R. 
420=42 Cr.L.J. 823 = 196 Ind. Cas. 230. 

% 

S. 379 — Cattle theft. 

Offences of cattle theft are particularly mean and 
despicable offences in a community where so much 
depends upon cattle. They are inspired by no other 
motive than the ordinary motive of gain which, in 
mmy other cases, prompts a thief to steal, and it must 
be made plain to young men who steal canle that if 
they are not going to prison, they will have at least to 
pay a heavy fine. The fine must be such as to make it 
clear that cattle-lifting is not profitable. A I.R 1939 
Sind 33 =ILR. (1940) Kar. 88=41 Cr.L.J. 187 = 
185 Ind. Cas. 428. 

““ — S. 379 — Where, for stealing a cow worth about 
Rs. 50, the offender was sentenced to six years* rigorous 
imprisonment on the ground that the accused had 
been previously sentenced to five years* rigorous 
imprisonment : 

Held, that the sentence was far too severe AIR 
1937 Mad. 231=44 L.W. 558=71 ML.J. 536 = 1936 

MW.N. 985 = 37 Cr.L.J 1150 = 59 M. 995=?65 
Ind.O«s. 387. 

S. 379— Where caitlc-siealing is very rife in a 

particultr locality, a severe sentence should be passed 
103 Ind. Cas. 107 = 28 Cr.L.J. 65i=A.IR. 1927 
L'lh. 393. 


S. 79 -Cattle theft in Sind — Deterrent 
punishment is necessary — Summary trial im- 
proper. 

In Sind, where cattle-thieving is so prevalent and 
the ofT!.nce? of ca tic theft so often go unpunished, it 
IS ntc».ssary that deterrent sentences should be im- 
posed, and a Court whic’.i decides to try sucli a case 
summifily is not cx-.rcising its disciction in a pioper 
mmner 105 Ind. Cas. 671=28 CrLT. q«;q=q 
A I Cr R I53=A I R. 1927 Sind 257. 

“ 379* 454 and 457-— When the offences charged 

are theft and house-breaking, if the Magistr.^tc gives 
merely a nominal sentence of impiitonmcnt till the 
rising of the Court, then, although he is complying 
with the letter of the U ' , he is, in fact, treating the 
acc'iscd more leniently than if he had applied S 562O) 
Criminal Procedure Code. But theft and house- 
breaking .arc offences for which separate punishments 
cm be given If the accused is convicted under 
S. 379> theft, or S. 380, theft in a building, he may, 
in a proper case, be released on probation of good 
conduct. If he is convicted of house-breaking with 
intent to commit theft (Ss. 454 and 457), a sentence 
of imprisonment is obligatory. When therefore 
the accused is convicted under both these seaions’ 
and the Magistrate considers that it is not desirable 
to i .flict a substantial sentence of imprisonment 
his proper course is to dirca the accused to execute 
a bond under S. 562 (i) for the offence of 
theft and to sentence him to imprisonment until 
the rising of the Ourt for the offence of house- 
breaking A.IR. 1938 Bom. 463=40 Bom. LR 
927=40 C.-.L J. 48 = 178 Tnd. Cas 330. 


S. 379 — Theft of articles worth Rs. 15, 

the property removed in excess over that 
auowed to be removed was only worth Rs. 15, a fine 
ot Rs 100 was very heavy and should be reduced. 
(^g937) 167 Ind. Cas. 722=38 Cr.L J. 440 = 10 N.L,J. 

S. 379— Deliberate theft of motor wheels. 

.hi"..,'*''' “.berate thefts of motor wheels, 

the mere fact that the thief is a first offender is not a 
sufficient reason foi imposing a sentence of fine onlv 
eyeciaUy when his crime, if undetected, miglii well 
have caused considerable financial profit to him. In 
such a case, a substantive term of imprisonment sliould 
be imposed. A.IR. 1936 Pesh. 170=37 CrLT 
1029=164 Ind. Cas. 822.. ' 

property belon^ng to 
pressure to restore other pro- 
perty stolen by him. ^ 

Nobody h^as a right to steal the property of another 
by h^": Pi-essure to restore his property stolen 

that although the offence was not 

nnd .hn/ . ^ technical offence 

and 3 s*;ncence of three months would be suitable 

S.379— Theft of article worth Rs. 8 only— Accused 

not a previous convict- Sci.terce of 2 years* irnprhon- 
meat should be reduced to 6 months. 1934 A1 W N 


S. 379— The mere fact tlvit the thing stolen 

is not of itself of any value does not make the offence 
of no importance so as not to be punished at ah 83 

^" 7 .^* 379— Punishment for theft— Th^^ft 
goodTcVavl^uT.'^'’^''*'’''" <=<>"^10, ion- Binding for 

RsTj^stolIm for theft- 

A was found guilty of titeft of property with onlv 

pmtid'S' rv^nT^s"' ”'■’ -- '-nsi 

tionatcanJ «'->''^wJuc"'j 'to two 
mmt. 4 Bur L T 68 . .a C,.*X. j.' 

12 . Subject of theft. 


"''--RiBbts Of- CatclTing fiTh in ‘*suci?“rl ver^ 

T*hc ^ccu.'^cd cjuslit fish tn ^ 

river witiiout tak ng ihe permisM-f^^J navigable 
Plainant who uas a iicnscfT he fishcrv f" 
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of the tank, in a tidal and navigable river, it «imoi 
be said that thev arc property (of any one) until tney 
are caught. The teM is whether the fish are^nfined 
wiihin a limited space. In a tidal and navigable river 
the fish can always escape and go wherever they Iikc ; 
thev can always come from and go into the sea ; they 
are’in a st.iie of firuc jM-iiriie. i.e . in a state of nature. 
The Uc.nsfc or lessee of the fishery from the Govern- 
ment has p.othir 4 more than a right to cai^ fish m 
particular area. Vhc act of the accused m catchmg 
fish might amouni Xan act of trespass or an invasion 
of the right of tlie\ \sec. but it is "ot criminal tres- 
pass and it docs not ^ount to the ofT<.mcc of theft, 
as there is no dishonest removal from the possession 
of an owner ; the conviction could not 
sustained. ILR (i<>40) Cut. 740=51 Cr.L.J. 8»5 
= A I R 1950 Oii^^a 106. 

Ss. 378 and 379— Fish in pond. 

As lon<- w Iter now^ in and. out of the pond, thereby 
enlbl n^li h 10 enter and leave it. the hsh arc free 
and n a taic of n.iturc ; and so no more belong to 
??; owner of the pond ih m a >Mrd that settles on a 
tree in a p,>r<on's guden b-longv to that person : but 
when once the v.aicr has idllcn to suen ^ 
fish cmnoi leave it. then tliev arc trapped and con- 

'I'hit b vv’ so. .inv person wov> takes tl^h .ronx that 

p.lnJ whh?u>t the owner’, consent with mteniiou ni 

him loss- JKCv^'inly commits theft. A LR. 
Via3 MH 34 -5 L.W 19-12 2 MLJ. 55 /- 

\ltl M \V.S 72^^dJ- 44 Cr L J, .-3-204 Ind. Cas. 

ab"?. 

Ss. 578 and 379— l i'^h getting into and out 


Foil. 105 Ind. Gas. 826=51 Mad. 333“i M.Cr.C. 
185=9 A.I.Cr.R. 216=28 Cr.L J. 1002 = 1927 M.W.N. 
788 = 26 M.L.W. 651=39 M.L.T. 588=A.I.R. 1928 
Mad. 20=53 M.L.J. 759- 

S. 379 — Fish in enclosed tank. 


The fish in a private enclosed tank the sluice of -whidi 
remains closed so that the fish cannot escape are in the 
possession of the owner of the tank, and are liable 
to become the subject of theft. (1914) M.W.N. 
168=15 Cr.L J. 77 = 22 Ind. Cas.429. 

S. 379 — Removal of fish from irrigation 


tank — If amounts to offence. 

Removal of fish from an irrigation tank will amount 
to an offence if the water is so low that fish could not 
escape. 36 Mad. 472 = 1 1 M.L-T. 23 =(19*2) M.W.N. 
42 = 22 M L J. 184=13 Cr.L.J. 38 = 13 Ind. Cas. 278. 

S. 378 — Fish in open water— Not capable 


of theft. 

Fish in open water arc ferae naturae and so not 
capable of possession and cannot form the sudjcct 
of theft. 5 S LR. 122 = 13 Cr.L.J. 22 =i3 Ind. 

Cas. 214. 

Ss. 378 and 379 — Chanks— Subject of theft— 


of private fishery into river 

r,v-- :.cc.i^--d wvre chirg.-d svith h.iving omunitied 
\ r* titMu .1 tiik. ll llKV 

1 \d b-li til p.*^^vsM*■n >'l il:v pU-t and Ot iIk unk tor 
l. vJri v.-tis and lud 1 -•-•n sdiing tish lo various per- 
sons ll wi'. also lit lliJ evidence ih.u this tank was 
connecKd with liver and ihai the lidi and waier came 

Uv'iu ihe uvsi ioti;isiank.md wtvc'.rjij ; 

Held, that ihc ti'-h weie .'‘.roe uJfr.tc and ‘J 
-the po-.-svion <'t tlie cunplainant. Where fish 
would '- c into or out of a pnv.tie hdiery. taking aua^ 
ti.il Uom such a fidis-ry did not cohmhuk the i fhe 
' csem e.tse w .s o,ll Mronger in.f.mnch as the land 

ill whi'-’i t!ie link w.i'. smiiicd w.is in 

. -.PI ,0 rue aeai--d .\ I R 1939 thidh 14-- 

\,)X< io-/> R 

322 ',ot-t 1. 1 I"' hid t -ts, 2'^. 

Ss 37 s and 379- Taking offish from running 

s>treani. 

Owner Jiip of ;u'/Mr rivi.t in mnning stream does 
n.pi UN atJl p.se ^i-n O ihv 1. h in .1 as to make 
5,s t'kinv aw..v of ih.,- li ’i. tii.ti v\.'hin the nKanmg 
,f b 3-s’ui ! n > tiKli he o-inmnud m 

■ uJi n il. A I K I’--' '52 I- ■ h. 1 - ‘/y 

2 li K 333 (, -3- ( t L j -1^2 K'i Ind- 4. - 

Ss. 37S and 379- Fish able to go in or out 

of priviilc fishery. 

*..*•» > « 

Ind. t =• •'•3 

Ss. 37K and 379— l ish in pond. 

I , , ,i,n,o in -• P' :id l.oin whvie ilKV e-innot 

„ 1 ,,i in I's V •ng*;t hv b'ling om the stater, 

Hn suhtec >•! uult M-W-N- 168. 


Fcroc naturoe — Property in Chank beds — Palk’s 
Bay— Gulf of Mannar, 

Palk’s Bay being an arm of the sea land-locked 
bv liis Majesty’s dominions and the islands m it also 
forming part of his territoiics is not to be regarded 
as an open sea outside the territorial jurisdiaion ot 
His Majesty, but is an integral part of His Majestys 
dominions. Chanks arc not fish. They 
Arjc niuur.ie but arc domimte tiaiurae and must be pjacea 
in the same category as oy'stcrs so as to be tnc 
subject of theft. The Rajah of Ramnad has the 
monopoly of taking chanks m Balk s ^ J!® 

or the person claiming under him must 
rcgirdcd as being in possession of the chank-bed 
f>ropter wifyoiauiam. A person taking 
the chank-bed in the possession of the 
mov.ible property out of the possession of the Kai 
and will be guilty of theft under S. 379- The Gul 
of Mannar is also similar to Palk s Bay i " 
in the chank-beds of that gulf may also be subjects 

of theft. (1904) *4 M L J. 248=27 M. 551. 

S, 378 — Removal of fish from ordinary 


irrigation tank not theft. 

Bivli in an ordinary irrigation tank not in the 
possession of any person so as to be 
the subject of theft. Nor docs the rcmo>^l of such 
fish consiiiuic any other offence. (1900) 24 M-®* 


S. 379 — Electricity 



( 3 as. 6S9. 


Ss. 378 and 379 — Growing crops. 


The taking of crop that is grown may cause wrong- 
ful loss to the grower and ^ 1^2=35 

,..n may be had for thcTt. A-TR^ Sc\ 1 = 148 Ind- 
Cr.L.J. 797--n O.W.N. $0^ = 10 i-UCK. *1 

(21s. 937- .. 

__ss. ,79. 4M ana Attached movable 

or .. .5. "■>> “n 

holdinc that after attachment has been efieCtcO> 

UnmXrcmov-tl of movable property cannot be an 
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offence under S. 206 or S. 379 or S. 424. 1933M.W-N. 

722. 

Ss. 378 and 379 — Crops attached by Ma^s- 

trate— Removal of the crops, knowing attach- 
ment, amounts to theft. 

Where the Magistrate attached certain crops about 
which there was a dispute pending between the accused 
and the other partv, and the accused subsequently 
removed the crops with the knowledge that the crops 
had been attached : 

Held, that the subsequent removal of the crops 
was a dishonest removal and the offence committed 
was theft. 105 Ind. Cas. 813=22 S.L.R. 151 = 9 
A.I.Cr.R. 165 = 28 Cr.L.J. 989 = A.I.R. 1928 Sii 
68 . 

Ss. 378 and 379 — Where the property is attached 

by receiver, any person removing the same with 
knowledge of such attachment, fiom receiver’s posses- 
sion wi^out receiver’s knowledge is guilty of theft 
even though he may be a person legally entitled to the 
property. 95 Ind. Cas. 940=48 All. 368=24 A.L.J. 
364=7 L.R.A. (Cr.) 81=27 Cr.L.J. 86 o=A.I.R. 1926 
All. 382. 

Ss. 378 and 379 — Buffalo attached — Accused 

claiming as owner and taking it away by force 
is guilty. 

Where the accused took away forcibly a buffalo 
which was under attachment: 

Held, that he was guilty of theft notwithstanding 
he claimed the buffalo as his own. If he thought 
himself aggrieved he was bound to seek his remedy 
in a lawful way and was not entitled to take the buffalo 
out of the custody of the Court in which, so long as 
it was under attachment, it was. 8 A.L.J. 656, Foil. 
86 Ind. Cas. 969 = 12 O.L.J. 159=2 O.W.N. 202 = 
26 Cr.L.J. 905=A. I. R. 1925 Oudh464. 

Ss. 378 and 379— Cash is not property except 

if it can be identified in specie. 

Cash is not, strictly speaking, property except in 
on far as it is capable of being possessed and identified 
in specie. If it is certain that the actual coins found 
on the thieves or receivers of stolen property are the 
actual coins which have been the subject of theft then 
it is permissible to treat such cish as stolen property. 
It is often safer in such cases to inflict, a fine and to 
apply the coins found on the person of the accused 
towards the pajroent of fine, and then to apply the 
amount of fine if necessary to aimpensation. But in 
no conceivable way can coins which have been put 
into circulation and passed on to the public be treated 
in the same way as stolen coins actually remaining in 
the possession of the thieves. The principle of caveat 
emptor never applies to currency coins. 89 Ind. Cas. 
259 = 18 S.LR. 218=26 Cr.L J. I3I5=A.I R. 1926 
Sind 17. 

Ss. 378 and 379 — Currency notes held up 

for destruction. 

A very clear distinction must be drawn between an 
intention to destroy and to abandon and an actual 
destruction and abandonment. The very fact that 
the owner of the property intends to destroy or aban- 
don that property and hands it over to some person to 
effect those purposes is a clear indication that he 
still maintains his rights as the owner of that property 
and that those rights subsist until the abandonment 
or dcsiruaion is completed. As long as the destruc- 
tion or abandonment is not fulfilled and as long as 
it is BtiU in the hand of the owner to countermand 
such destruction or abandonment, the property is 
13 F. Y. D.-26 


& 379^12. Subject oftheft. 

still the property of the owner and the taking it out 
of his possession is theft, and improper use of it is 
breach of trust. Abstraction of currency note which 
has been held up by the currency officer for destruaion 
is theft though at the time of abstraction, the process 
of destruction had partly been done. 83 Ind. Cas. 
893 = 17 S.L.R. 260=26 Cr.LJ. i 89=A.I.R. 1^25 
Sind 21. 

Ss. 378 and 379 — If a person extracts one of 

papers from the file in the possession of ano^cr, which 
the person extracting has been allowed to inspect, he 
is guilty oftheft. 86 Ind, Cas. 671 = 7 L.L.J. 118 = 
26 Cr.L.J. 847=26 P.L.R. 95=A.I.R. 1925 Lah. 
327 

— Ss. $78 and 379— Water. 

Water when conveyed in pipes and so reduced 
into possession can be subject of theft. 75 lud. Cas. 
159 = 45 All. 680=21 A.L J. 654 =4 L.R.A. fCr.) 134“ 
24 Cr.L J. 9H=A I R- 1924 All. 131- 

S. 378 — Running water, theft of— Cutting 

embankment and diverting running water. 

Running water not reduced to possession cannot 
be the subject of theft. (1908) C.W.N. 534“35 
C. 437. See <3^50 1908 A. W.N, 55 “5 A.L. J, 159* 

S. 379 — Clods of earth. 

In the absence of a notification from the officers 
regarding the injury to the pecuniary or other interests 
of the Government, removal of clods of earth of petty 
value from public channel beds is not theft unless 
the clandestine nature of the act imputes knowledge 
of injury to the Government. 18 Cr.L.J. 632=39 
Ind. Cas. 1000 (Mad.). 

Ss. 378 and 22— Moveable property— Stones 

quarried from the earth. 

Any part of the cartli whether it be stones or sand 
or clay or any other component when severed from 
“ cartli ” is moveable property and is capable of being 
the subject of theft under S. 378, 4 M. 228 j 15 B. 
702, and opinion of BranJtyJ., in 10 M. 255 followed. 
•(Opinion of majority not followed.) Land and earth 
are not synonymous and there is a wide distinction 
between “earth” and “the earth.” (1904) I4 
M.L J. 155=27 M. 531 (F.B-). 

S. 378 — Human body. 

Human body, living or dead, is not capable of theft, 
it not being ‘ moveable property ’ witliin the meaning 
of vS. 378, and tliero being no ‘ dishonesty ’ in removing 
it. Human bodies or portions of them or mununies 
preserved in museums or scientific institutions may 
be capable of theft. (1902) A.W.N. 191=25 A. 
129. 

13. Theft and similar offences. 

Ss, 379 and 41 1 — Conviction under — Sus- 
tainability— Absence of evidence of theft. 

In the absence of sufficient evidence of theft a con- 
viction under Ss. 41 1 and 379 cannot be sustained. 
(1948) A. W.R. (li.C.) 151. 

Ss. 379 and 411 — Animals scattered from herd in 

forest by chccta scare — Subsequently accused, cattle 
dealer, selling them — There is no theft and hence no 
inference under S. 114 Ulus, (a), Evidence Act, can 
be raised — Conviction under S. 379 or S. 411 cannot 
stand. A.I.R. I944 26=56 LAV. 547«(I943) 

2 M.L J. 334 = 1943 AiW.N. 5803‘45 Cr-LJ. 220=3 
210 Ind. Cas. 3i5' 
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T- — Ss. 578 and 411 — Theft or receiving stolen 
property — Removal of Chaukidar*s Birth Regis- 
ter for producing in Court. 

The removal of the Chaukidnr's Birth Register 
without liis consent for producing it in Court docs 
not amount to an offence under ii-411 or any other 
Section of the Code. 19 P.W.R. 1914 Cr. = 57 P L.R. 
1914^15 Cr L y 522 = 24 Ind. Cas. 834. 

Ss. 378 and 414— Theft or receiving stolen 

property. 

.Son of the accused stole away certain jcwxllcry 
ivhiclt the accused returned to the owner but refused 
to disclose the name of the thief. 'Phe Magistrate 
<>:i trial fomid him guilty under Ss. 414 380 for 

as‘is,ii[ig the <on in the theft. 

Held, that the accused has ommiited no offence 
as ds ding witlt stolon property after theft docs not 
.amount to theft or abetment of theft. I U.H.R. 
i^iyio) S = n Cj L J. 493 = 7 Ind. Cas. 465. 

Ss. 3/8 and 425— Theft of calf and subsequent 

kiliiog of it. 


— Ss. 378, 379 and 392>~ Removing of property 
found by chance after quarrel. 

Where the inception of the struggle >vas only a 
quarrel and it was at the end that t)ie accused found a 
chance of taking the chaplis and the sheet of the com- 
plainant in order to ensure the pajment of the money 
due to him : 

Held, that the offence was one under S. 378 and not 
under S. 392, Penal Code. A I.R. 1935 Pesh. 49 = 
36 CrLJ. 894 = 155 Ind. Cas. 932. 

Ss. 379 and 392 — Hurt caused to victim by his 

own resistance in not giving up—Offender, 
whether guilty of robbery or mere theft. 

Where the accused wrested a bundle from the hands 
of a woman and as the Utter did not give up the bundle, 
she was dragged to some distance and hurt was caused 
to her : 

Held, that the hurt was not caused for ilte purpose 
of committing theft and the accused was not guilty of 
robbery but only of mere theft. A. I R. 1933 Lah. 
407=35 CrLJ. 297 = 35 P.L.R 186 = 147 Ind. Os. 


Where a calf is stolen and then killed, two distinct 
offences are made out and these two t)fftnas are 
distinct olfencxs and constitute two different acts fal- 
ling witt\in the defuiiiions of theft as well .v of mischief. 

It c-mnot be said that simply because the' accused has 
caused wrongful loss to another person by taking 
away hi^^ pre'pertv without his consent, the subsequent 
aa of destruction of that property would not be an 
offence bec-uise the wrongful loss is already caused 
bv taking it away from its possessor, Sep r to am- 
viaions and separate sentences for the offences arc 
quite Icgiil AIR. 1936 Bom 172 = 38 Bom LK 
ir)4*=37 CrLJ. 553^ 60 Bom 627=162 Ind Cats 
283. 

Ss. 378 and 3/9 — Theft and Mischief. 

Where theft of an animal has been comiriiileel the 
mere killing of it afcerw.ueis by the person who stole 
it, for ll»c pvirposc of eating it him elf cannot add 
another offence. 84 Ind Cxis. 341- 7 PLT 36=3 
Pat 804 = 26 Cr.LJ 2:'^ = A I K 1925 Pat 34 

Ss. 379 and 42^— Where after a thief has stolen* 

.inJ sliug tereJ an animal, amither persi'il joins him 
in 'kirming the ele.id bo ly. tlie h-ttcr is ne>l guilty 
iiliei under S a-’o or S .129 ^4 Insl Cits 341 = 

3 l*at 804 26 Cii.) 277-7 PJ.'l 36 -A I R 
IS92S P. t 34 

Ss. 379 and 429— Theft or mischief— Killing 

onlmal. 

A p;fson ctnnot be convicted separately under 
Ss 379 nd 429 for stealing an animal and aficrwarefs 
killing ir as ilie* destruction of the animal after theft, 
simply be-n< lit . the oif.nder but causes no more wrong- 
ful ji) s to I'l-: owner 9 S L K 204 17 Cr L J 
239 i\ In ' O, 

“—Ss. 378, IMus. a and 425 — Theft or mis- 
chiel'— f'utting of trees— Intention to annoy — 
OlfciKe*. 

d U' ft I C'-mmitted only if the trees were ei i with 
t'!'" i'iiv:iu-in . f h>.ing ranoved from the po'stsvion 
of t ie ov.'iiM It ts not tlieft but mi'duef where 
the (I - eweree .t m- rely to .mnoy the Ci'inplai'i.nit 16 
f .l LJ S.J.5 — 19 Ind. ' . ^*72 I ’^iael , 

Ss. 379 .-jjid 426— 'I'hcft— Mischief— Separate 

sentences. 

A i>. i iMtwi.o Mcab .1 fowl iitul ilieti kills it Cannot 
be I'.Mii li'-! '.i>ti 't«Iy for the t'ff' ne- of iluft :;iid 
‘■ir. s Poni 1 P l( 


99- 

Ss. 379, 392 and 401 — A conviction under S. 40^ 

cianot be considered bad in law merely because the 
evidence on ihr record would also have justified a 
conviction of a specific offence under S. 379 392- 

118 Ini. Cjs. 423 = 6 O W.N. 441=30 Cr.LJ. 922 = 
1929 Cr.C I43 = A.I R 1929 Oudh 321 

Ss. 379 and 406 — “Larceny" and “em- 
bezzlement’* in English Law. 

“Luceny’* and “embezzlement" in 
Law are the offences which represent what is knots'n 
.n India as theft, criminal misappropriation and cruni- 
n 1 breach of trust. There is no exact 
in Hnglish L'tw of “criminal breadt of trust . ^ 

1941 Ring 342 = 1941 Rang L.R 547=43 CrLJ- 
263 = 197 Ind Cas 797. 

Sa. 378 and 379— Difference between offence 

of theft, cheating, criminal misappropriation 
and criminal breach of trust. 

An easy method of differetui ulng between the 
offence of thTt, cheating with delivery of property, 
criminal misappropri ition and criminal brcacla ol 
t.'usi is to find out wliethcr life original taking wai 
.hortcii or -iishonesi and whether it was wiUa 
sent of the owner or without it. In litcfi origin I 
ttking is without honesty and without the consent or 
the owner, and in criminal breach of trust It is with 
both. In obtaining property by cheating the taking 
dishonest but with the consent of the ownefi ana m 
c.'iminal misappropriation it is honest but wimout tne 
consent of the owner. 106 Ind. Cas. 678=9 A I Lr.K. 
282 = 29 Cr.L J 86=A.I.R 1928 Nag II3- 


Ss. 379 and 403— Theft or Criminal mis- 
appropriation. 

rikmg property of another and retaining it 
o *[ anv ini.'uioii of depriving the owner of the ' 

IS not' theft He miy be proceeded agamst unutr 
S. 403. 1 Pat. LW. 416=18 CrLJ. 564=39 

Os. 804 

Ss. ,79 and 403--n,cfi or Criminal mis- 


appropriation. 

Bullocks following cows chuling search 
are lost to the owner, and no theft of them is P ^ 
bill dishonest misappropiiation under S. 4^3 , . 

a prope-r charge. lo Bur i T 261 = 18 Cr I-L 

><,. Irul Ca< 45^ 


805 


PBNAL CODE (1860), Ss. 378 & 379—13. Theft and similar offences. 


806 


^79 and Theft or Criminal mis- 

appropriation — Property attached and kept 
with third person — Appropriation by some of 
iudgment-debter — Offence committed. 

Where the property of a judgment-debtor is attached 
and kept with a third person and subsequently the 
former tikes it himself and appropriates is to his own 
use he is guilty of theft and not misappropriation. 8 
A.LJ. 656 = 12 Cr.L.J. 374 = 11 Ind. Cas. 142. 

- — Ss. 379 and 403 — Thefts or Criminal breach 
of trust — Harvesting of paddy. 

Where the accused were entrusted to watch the 
paddy crops of the complainant and they cut the 
cropi and disposed of the same themselves, they 
were guilty of either theft or criminal breach of trust. 
36 Cal. 758 = 10 C'.L.J. 253=3 Ind Cas. 189, 

Ss. 379 and 442 — Theft or house trespass. 

The mere surrounding of an open space by wall 
or fence would not convert it into a building within 
the meaning of S. 442 and a person entering it to 
commit theft cinnot be convicted under S. 457. But 
he is guilty of an offence under Ss. 379 and 511. 24 
P.R 1914 Cr. = i6 Cr.LJ. 1=208 P.L.R. 1915 = 
26 Ind. Cas. 305. 

14. Miscellaneous. 

S. 378 , Expl. (a) — Under Expl. 2 to S. 378, a 

moving effected by the same act which effects the 
severanci may be a theft. AIR. 1942 Oudh 423 = 
1942 OW.N. 444=43 Cr.L.J. 646=1942 A.W.R C C. 
277 = 201 Ind Cas. 243. 

S. 379 — Complaint of Court, when necessary. 

Where the properties are removed from the posses 
sion of the sureties with whom they were left by the 
amin, the complaint of Court is not necessary for a 
prosecution for the offence under S. 379. 199 

Ind Cas 210 = 54 L.W. 248 = 1941 M.W.N. 675 = 
43 Cr.L J. 43 ^* 

— — S. 379— Charge-sheet under S. 379 setting out 
facts whidi constitute the offence under S. 163, cl. (a) 
(a), Madras Local Boards Act, amoimts to a complaint 
as defined in S. 4, cl (A), Criminal Procedure Code. 
AIR 1939 Mad. 839=1939 MWN 615 = 50 L.W. 
919 = (I939) 2 MLJ. 39 = 41 Cr.L.J. 20 = 184 Ind. 
Cai. 471 (I). 

— — S*. 379 and 41^— Joint trial wiih regard to two 
offences, one under S 379 and other under S. 414 is 
illegal. 1935 M W.N. 651. 

S. 379^Steallng fish— Accused separately 

enfaged— No evidence as to common object— 
Convictions were set aside because of Wegal 
joint trial. 

Several accused were tried together and fined under 
Ss. 379 and 447 for stealing fish in the course of the 
same transaction ; they were all separately cng.igcd in 
fishing and there was no evidence of a'mnion object or 
common intention. They were merely several poitcliers 
gathered in the same place at the same lime. 

Held, that their joint trial was not a mere irregula- 
rity, and that their conviction must be set aside 
98 Ind. Cas. 597 = 50 Mad. 735 = 24 M L W. 848 = 
38 ML.T. 37=27 Cr.L.J. 1381 =A. I. R. 1927 Mad. 
177 “=51 MLJ. 692. 

S. 379 — Where an act constitutes theft as well 

as an offence under S. 24, Cattle Trespass Act, the 
offender may he punished under the Penal Code 
or under the Cattle Trespass Act. though he cannoc 
K punished under both rhe cnaameniK -■^IR. 


1931 Mad. 18=1930 M.W.N. 529=32 Cr. L.J. 354=“ 
33 M.L.W. 205 = 129 Ind. Cas. 451. 

S, 379— Theft of two articles belonging to two 

different persons, committed in one enterprise 
constitutes only one offence of theft and not two. 90 
Ind. Cas. i5i=26Cr LJ. 1495 =A. I R. 1926 Nag. 89. 

S. 379-|- Where the accused in order to punish 

a boy tied him to a tree and then his cloth was taken 
aw'ay from him in order to put him to shame. 

Held, that it was not a case of either theft or robbery. 
77 Ind. Cas 290 = 19 M L.W. 272=34 M.L.T. 165 = 
1924 M.W.N. 303=25 Cr.L.J. 354=A.I.R. 1924 
Mad. 587=46 M.L.J. 325. 

Ss. 378 and 379 — Accused acquitted because 

of incomplete evidence — Subject of theft should 
not be made over to him — Complainant retain- 
ing possession of the property cannot be required 
to execute bond till disposal of question of title. 

It is an ordinary rule of law that when an accused 
is acquitted of a charge of theft and the property found 
with him is not found to be the subjea of theft he is 
entitled to recover that property but where the property 
is found to bo the subject of theft and an acquittal 
is due to incomplete evidence property \\ill not be 
delivered to him. 

There is no authority for holding that a criminal 
Court is competent to direct the complainant to execute 
a fresh bond till the disposal of tJic question of title 
to the property, which was the subject of thel't, by a 
civil Court. 99 Ind. Cas. 91=44 C.LJ. 205=28 
Cr.LJ. 59=A I.R. 1927 Cal 61. 

S. 379 — Offence charged must be explained 

to Jury — Theftcasc — Removal must be dishonest — 
** Dishonestly’* must be explained to jury. 

It is the duty of the Sessions Judge to explain clearly 
to the jury the offence with which the accused arc 
charged and in doing so the Judge should keep before 
him the words of the section defining the offence. 

In case of theft removal must be done dishonestly 
and t^‘C word “ dishonestly,” must be explained to the 
Jury. 97 Ind. Cas 951 = 24 M L W. 415 = 27 Cr l^.J, 
n9i=A I R 1926 MiJ. 1121. 

Ss. 379 and 2 15 — Applicability to thief himself. 

S 215.. Indian P-.nnl Code, is not intended to apply 
to the thief hlniself and therefore when a man is con-- 
victed of theft he ought not to be convicted also under 
S 215 II U B R. (1914) 43 = 16 Cr.L J. 421=28 
Ind. Cas. 997. 

379, 403 and 424 — Theft or Criminal mis- 
appropriation — Conviction for theft, whether can 
be converted into one imder S. 403 or S. 424. 

When the necesviry ingredients of an offence under 
S. 403 or S. 424 have not been considered in a trial 
under S. 379, a conviction for theft cannot be conv''rTcd 
into one untler S 403 or S 424 (1914) M.WK. 

483=15 Cr L J. 440 = 24 Ind. Cas. 176. 

S. 379 — Conviction for extortion — Charge of 

theft. 

Conviction for a graver offence of extortion cannot 
Stan I on a mere charge of theft. 13 Cr L J. 597 = 
16 Ind Cas. 165 (Cal )- 

S. 379 — Age of the accused — Boy of fourteen 

years. 

A cow strayed away when returning from grazing. 
An immediate search was made and the animal was 
found b.'inc driven hy two brothers A and II >'f the 


807 


PENAL CODE (1860), Ss. 378 & 379—14. Miscellaneous. 


808 


ages 20 and 14. respectively, about half a mile away. 
Both were convicted of theft. 

Held, that B, cinnot be said to have acted with 
criminal intent as Ite being a child would naturajly do 
wliatever his grown-up brother told him without 
knowing what was meant. 34 PR- 1910 Cr. = i2 
Cr. L.j. 56 — S InJ. Gas. 1166. 

Ss. 378 and 379 — Motive immaterial. 

The offence of theft is committed if the properly 
is removed from the custody of the owner without 
his amsent whatever m»y be the motive of the act 
and the fact that the owner receives compensation 
does not affect the character of the offence. 5 N.L.R. 
17 = 9 Cr. L J. 389= I Ind. Cas. 800. 

S. 380, S^-e also Ss, 368 and 379- 

Synopsis. 


to be dacoity and should be treated as a theft was 
wrong. 

[Their Lordships enhanced the sentence passed on 
the accused.] A IR. 1933 All. 114=1932 A.L.J. 
1078=55 A. 117=34 Cr.L.J. 448=146 Ind. Cas. 
790. 

Ss. 380 and 448 — Bonafi de claim. 

Where coins were unearthed from field and taken 
possession of by several individuals, without the land- 
lord’s consent, and then the landlord’s manager exacted 
by force the coins from many persons by house searches 
and other means and took the man who had actually 
unearthed the coins, to the police station to get a 
statement from him, 

Held, that the manager was acting under a bonafid^ 
claim of right and his offence fell under S. 448 and 
not S. 380. 84 Ind. Cas. 346=2 Pat. L.R. Cr. 205- 
26 Cr.L J. 282=A.I.R. 1924 Pat. 665. 


1. Applicability of section. 

2. Building. 

3. Direction by Appellate court for prosecution 

of more serious offence. 

4. Hvidcncc and Proof. 


I. .Applicability of section. 

Ss. 380 and ,454;=^pplicability— Breaking 

open lock of another’s room and remowng his 
box of jewels without his consent— ^nence 
Bonafidc claim of right — Plea of Conditions 

of validity. 

Where a person breaks open the lock of a room 
occupied by ajiollierv ihougii his relation, and re- 
moves .1 box of ornamonis belonging to that other, 
wiiliout itis coiiseiu. lie is liable to conviction un- 
der Ss 380 an. I 4^4, Indian Penal Code, unless he proved 
thu he was n-»t animated by a dishonest intention 
and was usseilinc a homi Ji-ic claim ol right.. Sucli a 
cliim in'i‘>i be an hone t claim, albeit unfounded in 
law or in fact and if it not in good faith but merely 
a c >lsnirabie pretence to obtain or keep possession 
of proOTiv. It w.ll be oi n^) av.iil as a defence. 4 

I R N’LJ 302. Ml M-K. (1950) 

Nag 520 4 A I Cr. 1) 30 I K. 1950 Nag. 92- 
51 t.-r.L 1 510 1950 N L J. 34^> 

Accii' -d iridnemg dl t"dep.)sii her moneys in bank 

and c *atti\ine to "pen aeconitt in joint n im.s of both 
— Withdravvil "i nviuv by accue.d from hank under 
hi' own Ni ’.'iinne wnh - 'i .\f’s knowledge— On Com- 
plaint I .U. I'le .itc’.i-.e I I - ch iiged under S. 380 : 

Held, ihn.S 3.S0 c'Hild ina apply. The money was 
iv.'vtr in die p.‘ •.e'si“n ol the complainant ; it was in 
the p * ''CsMon of the b«nk and was taken from the 
t>o,session of ill.- bank with the b-tnk’s convent. A PR. 
194.1 22.1 4s (a' L j 666 I L H (1944) * ^‘**1 

lyS 213 t .}0 1 . 


Ss. 380 and 395— Dacoity— No resistance 

from inmates of house — Consequent absence of 
use of force or show of iorcc. 

Wh re fi. • aee i .d were clurged witli an offence 
nnder S. tvs. Indian Pena) Code, bm they were 
Oiiiviei- d i V 'iIie Se^nons Judge only for an offence 
under s on the ground that probably the inmates 
of tile liou e did not reMst the daunts seeing their 
Mrge niiinberv and die daunts peacefully and uilmly 
U' Miy ‘‘nv or force, acquircJ 

Oic pr'^Hiiy : 

Held, that the view that any dacoity in which no 
resistance is olfered mid no violence required will cease 


S. 380 — Removal of goods from debtor’s 

possession. 

Removal of goods from debtor’s possession by fore* 
to compel the debtor to discharge the debt is theft. 
81 Ind. Cas. 138=25 Cr.L.J. 650=A.I.R. 1925 Lah. 

131- 

S. 380— Removal of goods with dishonest 

intention. 

Accused entered into an agreement with the com- 
plainant that the complainant should advance him 
money up to Rs. 10,000 on the hypothecation of the 
goods to be deposited by him as security. The accused 
NS'as entitled to take advances up to 70 per cent of the 
value of goods. Accused managed to secure somehow 
the key of the go-down and removed the hypothe- 
cated goods which were there and which were then in 
the possession of the complainant. 

Held, that the removal was dishonest and that the 
accused was rightly convicted under S. 380. 76 Ind. 
Cas. 654 = 25 Cr.L J, 222=A.I R. 1923 Cal. 594- 

S. 380— Property secured in accused’s Shop- 

Complainants possession and bond in wrm 
No. 15-A of Appendix E and O. 21, 43i Civu 

Procedure Code— Accused taking forcible pos- 
session after judgment in his favour does not 
commit theft. 

(Certain articles were attached by the complainant 
in c.xccution, of a money decree and were in his po^ 
session under a bond in form No. I5'A of A^endix c 
and O. 21, R 43, Civil Procedure Code. The sa^ 
were subsequently adjudged to the accused tti claim 
proceedings and he instead of taking delivery thcrcox 
through 0»uri broke open the locks of the shop where 
the articles were and look forcible possession in comP" 
lainant’s absence. 

Held, as the accused only took his 
secured in his own shop, it cannot be said that 
intended to c.ause wrongful loss to complainant 
wrongful gain to himself and hence he 
ci>nvicicd of theft. 72 Tncl. Cas. 526 = 16 M.L.w. 15 
24 Cr.LJ. 414 = A.I.R. 1922 Mad. 405=42 M.LJ. 
490- 

Ss. 380, 201 and 511— Theft— Causing dis- 
appearance of document, attempt of. 

The accused removed a promissory note from 
the file of a Court. On being pursued tliey tore it 

lu pieces. J 

Held, that they were guilty of an offence yder 

S. 380, Indian Penal C:odc, and under Ss. 20i 5“ 

of the Indian Penal Code. 16 Cr.LJ' 791 •’3* 

Cm. 647 (All.). 


809 


810 


PENAL CODE (1860), S. 380—2. Building. 


2. Building. 

— — S. 380— Building— “ Building includes struc> 
tore whether covered or not and made of any 
material.** 

A building within the meaning of Ss. 380 and 442, 
includes a structure whether covered or not and made 
of any materials whatsover. The limitations imposed 
by the legislature on buildings referred to in Ss. 380 
and 442 are not as to the nature of their structures or 
the materials of which they are made but to the use to 
which such structures are intended to be put. 

A court-yard attached to the living rooms walled 
in on all sides and provided by a door leading to the 
street comes within the purview of the section, 35 
P.R. 1879 Cr.; A.I.R. 1926 Lah. 28; 6 N.W.P.R. 
307 and A.I.R. 1925 Lah. 117, Foil, in Ind. Cas. 459 = 

22 S.L.R. 466=29 Cr.L.J. 875=A.I.R. 1929 Sind 

17. 

— — S. 380 — Owner of cattle rescuing them from 
cattle-pound, consisting of only a fencing, by 
opening its door — No offence under Ss. 380 and 
454 but under Ss. 378 and 441. 

The expression “ building *’ must be regarded as 
indicating some structure intended for affording 
some sort of protection to the persons dwelling inside 
it or for the property placed there for custody. Any 
structure which does not afford any such protection 
by itself but merely serves as a fencing or odier means 
of merely preventing ingress or egress carmot make 
the place a building or a house within the meaning of 
either of those two sections. Therefore, an owner 
of a cattle who rescues the cattle from such a cattle- 
pound by opening its door, does not commit an offence 
either under S. 380 or S. 454. He is guilty under 
Ss. 378 and 441, Penal Code, in addition to the offence 
under S. 24, Cattle Trespass Act. 100 Ind. Cas. 
120=38 M.L.T. 163=28 Cr.L.J. 248 = 7 A.I.R. Cr. 

R. 4io=A.I.R. 1927 Mad. 343 = 52 M.L. J. 143. 

3. Direction by Appellate Court for 
prosecution of more serious offence. 

Ss. 380 and 395 — Complaint of entry into 

house and stealing of property — Admission of 
case under S. 380 — During pendency of case 
direction by Additional District Magistrate to 
treat the case as a preliminary register case 
under S. 395 without notice to accused and with- 
out hearing him — Legality of direction. 

On a complaint alleging entry into the house of the 1 
complainant and stealing of some articles, the Magistrate V 
admitted the case under S. 380, Indian Penal Code. 0 
When the case was pending the Additional District f 
Magistrate was moved and he directed that the case 
should be treated as a preliminary register case and 
proceeded with under S. 395, Indian Penal Code. 

On a contention that the order was without juris- 
diction. 

Held, that when a complaint is made, the trying 
Magistrate need not admit the case in respect of all 
the offences mentioned in the complaint. If after 
enquiry he finds that a more serious offence has also 
been committed, he can frame a charge and proceed 
with the trial. Therefore it cannot be said that the 
order of the trying Magistrate amounted to a dismissal 
of the complaint under S. 395, Indian Penal Code, 
to justify the order by the Additional Magistrate ; 
for can it be said that in a case like ^is a prosecution 
nor a more serious offence can be ordered by an Appellate 
Court without notice to the accused and without 
hearing him. 1947 M.W.N, 492=49 Cr.L.J. 30= 

A.I.R. 1941 Mad. 95 =(1947) 2M.L.J. 137. 


4. Evidence and Proof. 

See also Note 6 under Ss. 378 and 379* 

S. 380 and Evidence Act (I of 1872) S. 114 (a) 

Explanation as to possession of stolen articles 
No proof of guilt — Conviction on presumption 
Legality. 

If the accused gives an explanation as to how he came . 
by the possession of the stolen articles \yhich explanation / 
may possibly be true, the onus, still lies on the prose- /. 
cution to prove the guilt of the accused. It should I 
not merely rest content by asking iltc Court to draw I 
the presumption under S. 114 of the Evidence Act. 
Where the prosecution does not discharge its onus 
and the only evidence is tlic production of the stolen 
articles by the accused with an explanation he can- 
not be convicted under S. 380, Indian Penal Code, 
by drawing a presumption under S. ii4> Kvidence 
Act. 63 L.W. 593=A.I.R. 1950 Mad. 778=(l950) 

I M.L.J. 792. 

S. 380 — Persons found with stolen property — 

Inference. 

Where certain persons arc found the day after the 
burglary has taken place, with stolen property in circum- 
stances suggesting that they were dividing up the 
booty, it is reasonable to infer tliat they arc persons 
guilty of the burglary. Such an inference, however, is 
not one of law but one of fact based upon tlie common 
course of events and human conduct. A.I.R. 1944 
All. 281 = 1944 A.W.R.H.C. 249 = 1944 A.L J. 411 = 

1944 O.W.N.H.C. 198 = 46 Cr. L.J. 155 = 1. L.R. 
(1944) All. 694=216 Ind. Cas. 248. 

S. 380 — Stolen articles removed from 

accused’s house — Identity of articles strictly 
proved. 

Conviction under Ss. 380 and 457 read with S. 109 
of the Penal Code cannot , be based on the ‘ground 
that certain stolen articles were'rccovered from accused's 
house, unless their indentity is strictly established. ^ y- 

Thc distinctive name of stolen cloth should be 
mentioned in the list of stolen articles. 2 P.L.T. 
I25=A.I.R. 1921 Pat. 499. 

Ss. 380, 411 and 457 — Proof of offence. 

A person was charged under Ss. 457 and 390. There 
was however no direct evidence to prove house break- 
ing and theft but the accused after some days 
surrendered the stolen goods. lie is guilty ot an offence 
under S. 41 1 and not under Ss. 457 and 380. 17 

Cr.L.J. 179 = 33 Ind. Cas. 819. 

S. 380— Theft from a railway van — Property 

found in an adjoining van wherein four railway 
coolies were travelling. 

On suspicion of theft of certain articles from a 
running goods train, a van on the train in which four 
railway coolies were travelling was scarclted. The 
property missed was not found, bur. hidden under a 
heap of clothing belonging to the four coolies, were 
discovered 10 titans of cloth, witich on investigation 
were ascertained to have been abstracted from the next 
van. 

Held, tlut none of the four aiolies travelling in the 
van where the 10 thans of stolen clotlt were found 
could be convicted of the theft of the clotlt in tile 
absence of evidence to connect one or more of them 
individually witli the possession of the cloth. 1901 
A.W.N. 103=23 A. 306. C 

5. Sentence. ' 

Ss. 380 and 457 — Passing of separate sentences. 

It is quite possible to commit the offence of lurking 
trespass without stealing anything at all just us it is 
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possible *.o conimii lUefi n\ a buiU iig without comnm- 
ling lurking house ircspiss. The offcncc'> urc, there* 
fore, quite distinct and hence separate sentences cun 
be mssed for each olTence A.I.R. I945 Mad. 33^“ 
58 L W. 75(i)=i945 M W.N io6;i)=(i945) i M-L.J. 
179-47 CrL.J. I57 = I.L.R. (i945) Mad.. 896 = 
221 Ind. Cis 304. 

Ss. 380 and 457— Accused breaking house at 


night and committing theft : 

Held, that there is no connection between S. 457 and 
380 and hence the accused cm be convicted under both 
the sectio.is A I R. 194 '- Oudh 214- I94i O W N. 

1365-43 C-.LJ.W, 252 = 1942 AW.RHC. 5 “I 7 
Luck. 513*197 Ind. Ois. ‘^lo 

Ss 3S0 and 45“ — There is notliing to prevent the 

Cy.in feom pi>>ing sepir.uo sentences for odenccs 
under Ss 380.111.145?. But ih: question is not of 
mici pructicil imnartmee as in an overwhelmingly 
lir«: n imh.T of cises the punislimviu provided for any 
Oi Tis: two o“f:nc;s will b.' sutficieni an 1 if the Court 
of Anp.-il hi Is thit tli; iriil Court his wrongly pissed 
two s;pir-U.' sentences but the sentences t iken 
ure rni e-Cssive, they cm be on^olidatcd. A I R. 
1939 R.t.349 = 40 CrL.J. 751-5BK 9or-2oRL 1. 
736-^ 183 Ind Cis 217 

Ss. 380 and 45?— Sentence— Separate sen- 
tences under both arc bad. 

Sep ir lie sentences cmnot be pissed under S. 457 
an 1 S 380 of t le InJun Peml Code for hous.;bre^k- 
ing followed immediately by theh. 2 
63 ; 8 W.R (Cl ) 31 ; 6 'J. R (Cr-) 49 ; 6 W R 
(Cr ) 92 and 5 V^' R (Cr ) 49 i Foil. 96 Ind Cis 528- 
5 P.n. 464 = 7 P L.T. 791 = 7 A I Cr R. 3^-27 Cr 
L ] 976 --A I R 1926 Pat 367. 

S 380— In a cue of an olTcacc under S 380. 

Indi.iii Peiiil Code, Migistratc hn two altcrnaiivcs 
before him. He nuy send the olleiiicr to pruon or 
in li -u iliereot. he miv either ciuse him 10 be wnlpped 
or sen I liim to RorsMi, but the power to order a person 
10 he wiiipped is onlv in lieu of another pumshinenl 
under the Code and once an order of detention m 
Hi.Mil ius been p-s.ed, there is no power to alter 
I'li. order to a sentence of w:iippmg. .A.I.R ly-to 
Ring 81=1939 Rmg LR 744 4i CrL.J 45.*; 

187 III.]. Cu. .405. 

S. 380— Tneft un-icr S. ySo, Indian Penal Code, 

IS inel i k l in olf.-ne-s ni’-ntumed in b 3, VC hipping 
Act. Tn.r tore, .»n qlleiider under S 380. Indi.in Penal 
Co.ie. cm be seiuenced to wliipping but only m lieu 
of an 1 iMt in -iJ.luion (o punislmi' ni of impnson- 
in.-nt or line to \smIc!i he is liable under the Code. 
AIR i‘>39 (bidh 222--- 1939 O.W N 414 = 1939 
A AV.K -'>-40 CrL.J 521-14 l-'iek 634 = i»^ 

In.i Cis, -<■) '2<. 

S. jHj-Conviciion for sidling bieyele— Accused 

y t mg b <'f respectable pireni-ige and gotsd education 
an.l Jirst oH.iv.ler : 

Held, th It one .4' the surest ginraiuecs iku cemid he 
gi'. 11 .nun.t t le c..Inm!^slon of offences ot this kind by 
anv.n. ui, me c.-rnimv ihu when the offence w.is 
o uTi'--. 1 ,in.t dcMCCicl. i!ic accused P-Tson would not 
Id inn i li. h. i r ic sentence of whipping pissed w.t^ 
m refo.-e. right even Plough the boy was the first 
• gf.nl r AIR 193^I<‘»1? 1 12-39 Cr.J..J 4.'«- 
m.l In 1 S 42 

Ss 3H0 .ind 109— Sentence of whipping for 

offence under S. 380-* Concurrent ’ sentences, 

bignilicanec of. 

r.n- sentence of whipping p.»6scd for the offence 
un let's 3.80 rciid with S 109 is not legal 


Double sentences, of whipping arc illegal and Uic 
poiition is no better if they arc’ordcred to run concur- 
rently beciuse sentences of whipping cannot run con- 
currently. Tile word “ concurrent properly applies 
only to scnicnc.-s of imprisorunent. If it was applied 
to scnioncjs of whipping, the literal meaning would 
b2 that the prisoner was to be flogged by two operators 
sirnuUmeoiisIy. A.IR. 1937 Rang. 310=38 Cr.L.J. 
1013 = 171 Ind. Cis. 71. 

S. 381 — Appeal against conviction under 

without passing of sentence— Maintainability- 
Conviction for theft and forwarding of accused 
under S. 380, Criminal Procedure Code,, to 
Magistrate with Jurisdiction to take action under 
S. 563, Criminal Procedure Code. 

A .M igisiratc who convicted an accused of an offence 
under S 3S1, Indian Penal Code, was of ilie opinion that 
since the accused wis a young man without any pievious 
conviction it would be proper to release him under 
S. 562 (I) (u; of the Criminal Procecuic Code Instead 
of awarding him a scntancc. Since he was not empo- 
wered under ihit section he forwarded the accused 
under S. 3S0 of the Criminal Procedure Code to 2 
First CUss M igisirate for taking appropriate action, 
if he (wnslJercd it fit, under S. 562 of the Criminal 
Pfoc.durc Code. An appeal against the conviction 
before action could be taken by the First Class Magisl- 
ritc was dismissed as premature. On a reference 
by the District Magistrate, 

Held, It cmnot be said that the conviction is in- 
Cii.npU tc without a sentence for the purpose of excr* 
ci'ingthc right of appeal given in the Criminal Procedure 
Code ag .inst a conviction under S. 381 of the Indian 
Penal Co.ic and the appeal against the conviction was 
rniintiimble. I L R. (194®) Mad 434'“4® Cr.L J. 
963 = A.IR. 1948 Mad. 16=60 L.W. 421 = 1947 M. 
W.N 523=(i947)2 M L J. 117. 

S. 381— Taking official papers <>«* 

custody for showing to a party’s vakil is theU 

by servant. 

W vjre a clerk took official papers out of the posses- 
sion of another clerkof the Tahsil office without 
Mimlitiar’s consent with a view to show them to inc 
vakil of one of the parties to the case. 

Held, the ficis constituted theft by clerk svilhin 
S. 381. 94 Ind Cis. 8 Si = 27 Bom. LR. 

27 Cr.L J 689=A I.R. 1926 Bom. 122. 


S. 381 — Jurisdiction — Third Class MagiS' 


tratc. 


The tri-il of an offence under S. 38* 

Migistr.ite is illegal. 2 Rur. L.J. 75 = A.IR. *9*4 
Ring. 12. 

S. 381— Evidence of ownership— Absence 


of. 


In I'u- absence of evidence us to ownership of stolen 
properly the conviction under S. 381, Indian Pen 
t^ole, cmnot stind. 16 Cr.L.J. 640 = 30 Ind. Ca 
464 (M-id.’). 

S. 382— Sentence for offence under. 

W'n.rt the theft is by armed persons it h 
higliuay robbery and is a serious crime and a 
of two year’s ripirous imprisonment is not 
even though ilic accused had been in cusmdy 
6 month-:. A I.R. 1950 29“5* Cr.L J. 657. 

S. 382— Merc possession of dagger, if enough 

Justiffcation for conviction. 

r.ie accused entered the betel pUniaiion wiih^t^ 
lion to co.Timit theft and was surprised there by uiv 
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owner and the Utter's wife, Tiic accused had with hmi 
a dagger of the kind used for cutting palm stems by 
toddy extractors. The owner of the plantation v«s 
a mm of 65. The accused inflicted no injury with the 
dagger^ and although thus armed, was actually over* 
powered and tied up by the old gentleman and his 
wife : • 

Held: that S. 382, Indian Penal Code, had no appli- 
cition in this case. The mere possession of a dagger 
did not justify a conviction under this section in ir»c 
absence of any proof of any preparation to cause any 
of the acts mentioned in the seaion. A. I R- I937 
Rang 542=39 Cr.L.J. 277(2)= I73 li'A- ^44- 

— -S. j 82 — Conviction — Essentials. 

Without proof of actual theft accused could not be 
convicted under S 382. 77 Ind. Cas. 434=25 Cr. 
L J. 386=A.I.R. 1923 Lih. 512. 

8s, 38J and 384. 

Synopsis. 

1. Abetment. 

4 

2. Ingredients of offence. 

3. Injury. 

4. Sentence. 

5. Miscellaneous. 

1. Abetment 

Ss. 383 and 384~ Abetment of extortion<- 

Constable demanding bribe — Members of Civic 
Guard present with constable and not protesting 
but going with him In all his acts — Offence. 

Where members of the Civic Guard are present 
with a police constable when he demands illegal gratlfi- 
oition from a person cirrying a tin of kerosene oil, 
and destroys the cish memo in respect of the tin, 
on refusal of payment of illegal gratification, make no 
protest agiinst the act of tlie constable but go along 
with him, assisting and intending to assist Kina in his 
act of extortion, it must be held that the members 
of the Civic Guard have been a party to the demand of 
the constable, ani thu they intentionally aided the 
constible in his demmd and were therefore guilty 
of the off*nc: of abetment of the principal offence 
of .e^ttortion by the constable. I.L.R (1945) 2 Cal. 
478 = 230 Ind. Cas. 271=48 Cr.L J. 587=A.I.R. 1948 
Oil. 47. 

2. Ingredients of offence. 

— — Ss. 383 and 384 — Ingredient of offence — Inten- 
tion to cause wrongful toss. 

The chief clement in the offence of extortion is that 
the inducement must be dishonest. It is not sufficient 
that there should be wrongful loss ciuscd to an indi- 
viduil, but the person putting that individual in fear 
of injury must have the intention that wrongful loss 
should be caused. I.L.R. (1950) Nag 715 = 1950 N.L.J. 
318. AIR. 1950 Nag. 214=4 A.I.Cr.D. 426. 

— — Ss 383 and 384 — Chief element of the offence 
under — Accused honestly believing that his 
money was taken by P.W. 1 — Attempt to get it 
back by intimidation of P.W. 1 — Necessary 
intention absent — No offence. 

The chief element in the offence of extortion is 
intentionally putting a person in fear of an injury 
to that person or to any other and thereby dishonestly 
inducing the person so put in fear to deliver to any 
person any property or valuable security, etc. The 
inducemeiu must be dishonest. It is not sufficient 


thit there should be wrongful loss caused to .one 
iniividuil, but the person putting that individual, 
in fear of injury mast have the intention that wrongful 
loss should be caused. ““ 

Wnere the accused honestly believed, that P.W. i 
had taken the money belonging to him, his attempt 
CO git it bai^ could not be said to be with the intention 
of causing wrongful loss to P.W. i. Hence neither 
cnit accused nor the other accused who were only 
present to assist him with a view to intimidate P.W. i 
cm be guilty of an offence under S. 384, Indian Penal 
Code, as the necessary intention is entirely absenf. 
1948 M.W.N. 361=61 L.W. 400 (i)=A.I.R. 1948 
Mid 513 = 50 Cr.L J. 33 =(i948) i M.L.J. 412. 

Ss. 383 and 384 Extortion — Essentials 

~ Creditor filing false complaint in order to 
realise his debts. 

Just as it is not an offence to deceive a person simpli- 
citer, so it is no offence to put a person in fear of an 
injury, unless it is done with a criminal intention. 

Institution of false criminal complaints would amount 
to putting a person in fear of injury within the mean- 
ing of S. 384, Indian Penal Code, but where the object 
is merely to realise debts which were admittedly due 
tlie second ingredient of the offence, namely, dis- 
honesty," is not established and the act does not 
amount to extortion. A.I.R. 1942 Lah. 253=43 
Cr.L.J. 849=44 P.L.R. 429=202 Ind. Cas. 452. 

— -~Ss. 383 and 352 — Accused assaulting victim 
and forcibly taking his thumb impression on 
blank paper — Offence, nature of. 

The definition of ‘ extortion ’ in S. 383, Indian Penal 
Code, makes it necessary for the prosecution to prove 
that the victims were put in fear of injury to themselves 
or to others, and further, were thereby dishonestly 
induced to deliver piipers containing their thumb 
impressions. The forcible taking of the viaim’s 
t.humb impressions on blank pieces of paper whidi 
cm be converted into a valuable security docs not 
necessarily involve inducing the victim to deliver 
pipers with the thumb impressions. Hence, where 
t \c victim is assaulted by tlic accused and his thumb 
impression forcibly taken upon a blank piece of p'per, 
the offence of extortion cmnot be sai».l to have been 
established. The offence is no more than the user 
of criminal force or an assault punisluihle under 
S. 352, Indian Penal Code. Nor does the offence 
amount to robbery in the absence of proof tliat the 
pipers were taken from the victim’s possession. A I.R. 
1941 Pat. 129 =7 B.R. 514 = 21 PL.T. 970=42 
Cr. L.J. 361 = 193 Ind. Cas. 241. 

Ss. 383 and 3S5 — Extortion includes offence 

under S. 385 > 

Extortion, as defined in S. 383, Indian Penal Code, 
includes, putcingany person in fear ofinjury and covers 
S 385, Indian Penal Code, whidi is a less serious 
offence punishable only with two years’ imprisonment 
as against three years’ imprisonment for an offence 
under S. 384. A.I.R. 1941 bind 36=42 Cr.L.J. 
460 = 193 Ind. Cas. 454. 

Ss. 383, 384 and 30— Minor boy forcibly made 

to execute promissory note. 

Where certain persons forcibly ttx>k a minor boy to a 
place where, after being beaten, die boy was forcibly 
made to execute a promissory note : 

Held, tliat the document was a valuable security 
witliin the meaning of S. 384 read with S. 30 and iliat 
it was immaterial that it might subsequently be held 
to be of no effect against the executant. A.I.R. 1933 
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Pat. 6oi (i)=35 Cr.Lj. 123 = 15 P.L.T. 66=146 Ind. 
Cas. 519 (0- 

Ss. 383 and 384— Gist of offence. 

A convection under S. 384> Indiui Penal Code, 
cannot be maintained when the accused had no 
dishonest intention in removing tlic property. ^6 Ind. 
Cas. 426=26 P.L.R. 97=26 Cr. L.J. 794=7 L.L J. 
121. 

— Ss. 383 and 384— Demanding money for 
doing what one is not bound to do. 

A Nikali Khawan is not bound to read a Nikha for 
a person unless he diooses to do so, and it is certainly 
no offence for him to demand any fee he likes for 
doing so. 75 Ind. Cas. 542=4 Loll. 179=24 Cr.L.J. 
958=A.I.R. 1924 Lah. 162. 

Ss. 383 and 384— Threat to omit to do some 

act which accused is not legally boimd to do— 
If punishable. 

Afi*cr the crops of judgment-debtor were attached 
by officer of Court, the accused took money from 
judgment-debtor promising to get the crops released. 

Held, no offence was committed. 

Before a person can be said to put any person into 
fear of any injury to that person, it must appear that 
he has held out some threat to do or to omit to do 
what he is legally bound to do in the future. On the 
other hand if all that a man docs is to promise to do a 
thing which he is not legally bound to do and says if 
money is not paid to him he would not do that tiling, 
such an act docs not amount to an offence. 

But a tlireat held out by ilie accused that he would 
not release the cattle belonging to complainant and 
taken avv-ay by the accused without his consent, un- 
less he was paid some money for their release, docs 
amount to extortion inasmuch as he did pul him in fear 
of injury to his property, namely the cattle, as he must 
have fell that his cattle would remain with the accused 
so long as the money was not p^id to him. This 
would be sufficient injury widiin the meaning of 
S. 44 of the Indian Penal Code. 81 Ind. Cas. 609 = 
46 All. 81=21 A.L.J. 850-4 ERA. (Cr.) 253=25 Cr. 
L J. 96 i=A I R 1924 All 197. 

Ss. 383 and 384— Pines realised by picketing— 

Extortion. 

Realising fines by means of picketing is extortion 
within the meaning of S. 3^3' Pvnal C.oJc. 75 Ind. 
Cas. 764 = 25 Cr.L.J. 6o = A.I.K. 1924 Nag. 19. 

Ss. 383 to 385— Levy of fine under threat of 

picketing — If extortion. 

Accused threatened to put pickets if complainant 
sold foreign clotJi and on complainant refusing to stop 
sale, was told that he would be required to pay a fine 
of 5 per cent, on the value of his stock and pickets 
were actually put cll'cctually slopping the custom to 
the shop, on this the a>mplainant paid the fmc. 

Held, tlie accused C(*nimitied extortion. 

When a man is told iliat certain men arc going to 
watch his shop and he knows that in many instances 
tile watching of shops not only leads to loss of business 
but lias freqU(.iu!y led to loss of actual riioney and 
occasionally to personal injury to the sliop-kecper, he 
legally must apprehend injury. 7* 

45 All. i37»-^2.i Cr. L J. 62 = 20 A L.J. 877=A I K. 
1922 All. 529. 

Ss. 383 and 384— Essentials of extortion. 

S. 384 demands ihii the complainant should be 
put in fear of injury wiUi the object of inducing payment 


of money from him. 15 A.L.J. 127=18 Cr.L.J. 317 
= 38 Ind. Cas. 429. 

3. Injury. 

S. 383— “Injury” — Threat by public servant 

to do duty under law and to report to proper 
authorities in case he were not paid sum of 
money — Offence, 

To constitute “injury” vviiliin tlie meaning of 
S. 383, Indian Penal Code, there must be “illegal 
harm.” A threat by a person to do what he was bound 
by law to do is not a threat to do an injury (i.e., an 
illegal harm) so as to amount to an offence under 
S. 383, Indian Penal Code. Where a public servant 
threatens a person that in case the latter were to enter- 
tain more that 25 guests at a feast, he would report 
the matter to the proper authority concerned, unless 
he paid him a sum of money, he cannot be held to be 
guilty of tlie offence of extortion so as to be convicted 
under S. 384, Indian Penal Code ; no offence of 
ectertion can be held to be made out in such a case. 
4 A 1 Cr.D. 16. 

Ss. 383 and 385— Threat of divine displeasure 

by creditor to debtor, if injury. 

Tliere is nothing in any of the illustrations to S. 383> 
Indian Penal Code, to suggest that the fear of injury 
referred to in S. 383 and ,S. 3S5 is the fear of injury 
resulting from divine displeasure i ilic injury <»ntcm- 
plaied must be one which the accused can inflict or 
cause to be inflicted i a tlireat that God will punish a 
man for soma act, is not such an injury as tlie section 
refers to. A I.R. I944 Sind 203=46 Cr.L.J. 149“ 
I.L.R. (1944) Kar. 146 = 216 Ind. Cas. 216. 

S. 383— Injury— Threat of criminal charge, 

if injury. 

The tlireat of a criminal cliargc for the purpose 
extracting money not legally due, is a tlireat of injury 
within S. 383 of the Code. 6 Bur. L.L 92 = 14 G''. 
L.J. 413 = 20 Ind. Cas. 237. 

4. Sentence. 

Ss. 383 and 384— Member of Police force 

acting in role of oppressor and extorting money 
— Sentence. 

In the ease of an accused who is a public servant 
whose duty it is to help the helpless people of the 
villige and protect them from oppression, but who, 
instead of doing tint, adopts a role of an oppressor and 
dis'»facjs the Police force by committing offences under 
S,.**i6i and 384, Indian Penal Code, deterrent sentence 
Will serve as an example to others. A.I.R. 1942 
Oudh 163 = 1941 O W.N. 1255=42 Cr. L.J. 139 = 
1941 A W.R, C.C, 35« = i97 Ind. Cas. 277. 

5. Miscellaneous. 

Ss. 383 to 387, 

Offence coming within S. 161 — Accused can be 
convicted under it ihougii principal offence j[nay have 
been under S. 384. A. I R. 1944 Lai. 374=4^ C.W.N. 
632 = 46 Cr.L 1.94^^215 Ind. Cas. 298. 

Ss. 383 and 192— Offences under, if private 

disputes. 

Charges of extortion and fabricating false evident^ 
arc not private disputes as ncitlicr of ilicsc oflimccs is 
ctimpoundablc. A.I.R. 1936 Sind 146=37 Cr.L.J. 
io86 = 3oS,LR. 217 = 164 Ind. Cas. 1020. 

Ss. 384 and 406— Extortion and breach of 

trust— Charge. 

'Hie chaiges of criminal breach of trust and extor** 
tioa, in respect of tlie same moneys arc incompatible. 
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Consequently, a conviction both for caiminal breach of 
trust and extortion is not proper when they are in 
respect of the same moneys. A.I.R. 1936 Sind 29= 
37 Cr. L.J. 457 = 161 Ind. Cas. 295. 

Ss. 38.^ and 420 — Extortion and cheating. 

Although there is a common feature between the 
offence of extortion and that of cheating, yet they 
cannot be regarded as two aspects of one offence. 
112 Ind. Cas. 586=30 Bom. L.R. 967=29 Cr.L.J. 
io 82=A.I.R. 1928 Bom. 346. 

S. 384 — Approximate amoimts extorted — 

Charge. 

In the case of extortion approximate amoimts 
extorted from each and the nature of extortion 
should be stated. If the accused comes to know at 
the close of the evidence, the charge alleged against 
him, it is an irregularity fatal to the trial. 17 Cr. 
L J. 411=35 Ind. Cas. 971 (All.). 

S. 385. See also Ss. 383 and 384. 


Ss. 387 and 390 — Accused drunk— Threateidng 

for payment of money with weapon in hand. . 

A who was drunk went to the house of B wi* ^ 
weapon in his hand and cried tliat if B would 
him money, he would cut him ^d his wife. ^ \ 

the door with the weapon. The 
Then A went to another’s house and struck his with 
the weapon. As a consequence the door , opened ana 

mirsc r^har€Tiu\ Linder S. 


Held, that he was not so drunk as to be incapable 
of forming a dislionest intention, that he was ^ilty 
under S. 387, that it was doubtful whether his act 
amounted to an attempt of robbery ^d thc^fore he 
should have the benefit of doubt. 5 Bur. L. 

13 Cr.T J. 864=6 L B.R. 100 = 17 Ind. Cas. 800 (F.B.). 
— — Ss. 387 and 34— Where it is not shown that ap 
attemoted extortion was in furtherance of a common 
obiect of theft, all accused cmnot be held guilty under 
S. 387 read with S. 34, Indian Penal Code, for the ac^ 
of one of the accused who threatened a person witn 
death in order to extort the keys of an iron safe. 1931 

M.W.N. 129. 


Ss. 385 and 383— “Injury,” meaning of— 

Threat of divine displeasure, if injury. 

Section 383 and hence S. 385 Indian Penal Code, 
must be interpreted with S. 44 Code and the 

word * injury’ according to S. 44 denotes any harm 
whatever, illegally caused to any person in body, mind, 
reputation or property and the harm threatened or 
caused to be threatened must be from something 
illegally done. No injury can be caused or threatened 
to be caused within the meaning of S. 385 unless the 
act done is either an offence or such as may properly 
be made the basis of a civil action. A.I.R. 1944 
Sind 203 = I.L.R. (i944) 146=46 Cr. L.J. 

149=216 Ind. Cas. 216. 

— S.385 — Requisites of the offence. 

In order to constitute an offence under S. 385, it is 
not necessary that the threat should be of some con- 
duct which might either constitute an offence in cri- 
minal law or which might be made the basis of a civil 
action for damages. Anything forbidden by law is 
unlawful and by virtue of the wide language of S. 43 
illegal and the threat of any such act with a view to 
exact money constitutes extortion. 9 Pi*t- 725 = 
128 Ind. Cas. i4i=A.I.R. 1930 Pat. 593- 

— S. 385— Offence imder — Essentials of. 

For the purpose of S. 385, Indian Penal Code, it 
is necessary that the accused should have put some 
person in fear of injury in order to extort some pro- 
perty from him. ‘ Injury’ includes only such harm 
as may be caused illegally to a person’s mind, body, 
reputation or property. 19 Cr.L.J. 445=44 Ind. Cas. 
973 (Mad.). 

— — S. 385 — Attempt — If punishable. 

Section 385 docs not expressly provide for the 
punishment of an attempt at extortion ; and tlie limita- 
tion in S. 511 evidently relates to such offences as an 
attempt to commit suicide or an attempt to obtain 
illegal gratification which arc expressly punishable by 
other sections of the Code. Therefore a charge under 
S. 384 read with S. 511 is not bad. 98 Ind. C^s. 60 = 
27 Cr.L J. I244=A.I.R. 1927 Pat. 89. 

S. 387 — Applicability of. 

If the relatives of an abducted person are put in 
fear of the death of the viaim, to compel them to ransom 
him, S. 387 would apply. 6 L.B.R. 160 = 14 
Cr.L.J. 167=6 Bur. L.T. 77 = 19 Ind. Cas. 167. 


S. 390. See also S. 392 

Synopsis. 

1. Essentials of offence. 

2. Evidence and p roof. 

3. Restraint — Meaning of. 

I. Essentials of offence. 

Ss, 390 and 392— Proof of theft is essential 

for convicting a person for robbery. 

Before a person can be convicted of robbery, theft by 
him must be proved but where theft is not established, 
the accused is entitled to an acquittal of the offence of 
robbery. A.I.R. 1945 Sind 38=1. L.R. (i944) 

420," 

Ss. 390 and 392 — Where the victim is assaulted 

by the accused and his tliumb impression lorcibly 
taken on a blank piece of paper, tlic offence does not 
amount to robbery in the absence of proof that the 
papers were taken from the victim’s possession. A.I.R. 
1941 Pat. 129=21 P.L.T. 970=7 B.R. 514=42 Cr. 
L.J. 361 = 193 Ind. Cas, 241. 

Ss. 390 and 394 — Accused first beating comp- 
lainant and then committing theft — If offence 
under S. 394 — committed. 

The words ‘for that end’ used in S. 390, Indian 
Penal Code, clearly mean tliat tlie hurt caused 
by the offender must be with the express object of 
facilitating the committing of die theft or must be 
caused while the offender is committing the dieft or 
is carrying away or is attempting to carry away the 
property obtained by the theft. It does not mean 
that the assualt or the hurt must be caused in the same 
transaction or in the same circumstances. Where it 
was established that the accused persons first belaboured 
the complainant and his servant and subsequently 
committed the theft of the cash : 

Held, that in the circumstances, it could not be said 
chat whitever injury was caused, it was caused when 
the assault was made with the primary object of enabling 
the accused to the committing of the theft. The 
assault or the beating had no relation whatever to 
the commission of the tiieft although the theft was 
committed at the same lime or immediately after- 
wards. The accused were not, therefore, guilty of an 
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offence uriJer S. 394. A I.R, 1941 Oudh 476*= 
I94t AW.R C.C. 367=^ Cr.LJ. ^30*1941 O.W.N 
I262 «i 94 Ind. Cas. 222. 

— Ss. 390, 392 and S 97 — Knife used for commit- 
ting r^bbsry^Weapon, if should be used against 
person robbed. 

Section 3)7, Iniian Peml CoJj, docs not require 
the use of i dciily weapon to be against the person 
robbed, Wncrc the accused uses a knife, whi^ is a 
deadly weapon at the cim: of committing robbery, 
by threatening the companions of the person robbed 
by frightening them and it strikes and causes injury 
to the person robbed, the accused should be convicted 
under S. 3)2 reii with S. 397, Indian Penal Code. 
A.I.R 1941 Mid 718 = 1941 M W.N. 382=(i94i) 

I MLJ. 695=53 L.W. 718=42 CrLJ. 868 = 196 
Ind. Cas. 437. 

— Ss. 390 and 323— A person is not said to be guilty 
of robbery if he rescued illegally attached bull by in- 
flicting injury. He is guiltv under S. 323 only. 1935 
M.W.N. 1295. 

Ss. 390 and 392 — Section 392, Indian Penal 

Code, Contemplates that the accused should have, 
from the very start, the intention to deprive the com- 
plainant of the property and sliould for that purpose, 
ether hurt him or pheo him under wrongful restraint. 

A I.R 1935 Pesh. 49=36 CrLJ. 894 = 155 Ind, 
Cas 952, 

Ss, 390 and 392 — D who \v.uucd to send by 

registered insurance po i a letter with some currency 
note-* askiirg accused to write the address on the 
envelop— Accused trying to substitute another envelop 
in pi ice of the original one — D becoming suspicious 
and asking for the original envelop — Scuttle in which 
the origiiul envelope and D s coat torn : 

Held, that the offence of robbery for which the, 
accused could be held guilty was more or less technical 
the real attempt of the accused being that of criminal 
mlsappropri.uion. A.I.R. 1933 Sind 139 = 34 Cr. 
L.J. 802= 144 Ind. Cas. 427. 

Ss. 390 and 392— Before a person can be conviacd 

of robbery, the prosecution must prove ilui hurt was 
caused in order to luc committing of the theft or in 
cirrying away or attempting to carry away the property 
obtained by the theft. Tne hurt contemplated must 
be a conscious and voluntary act on the part of the 
thief for the purpose of overpowering resistance on die 
part of the victim, quite separate and distinct from 
the aa of theft itself. A.I.R. 1933 Lah. 407 = 35 
Cr.L J. 297 = 35 P L R. 186 = 147 Ind. Cas. 99. 

Ss. 390 and 392 — Where the accused wrested a 

bundle from tiic hands of a woman and as the latter 
did not give up the bundle, slic was dragged to some 
distanoe and hurt was caused to her : 

Held, that hurt was not caused for committing ihcfi 
and accused was not guilty of robbery but only of 
theft. A.I.R. 1933 Lah. 407 = 35 Cr.L.J. 297 = 35 
P.L.R. 186=147 Ind. Cas. 99. 

Ss. 390 and 392 — In a charge for robbery, it must 

be shown that there was not only violence or hurt or 
wrongful restraint but also tliat it was caused for the 
purpose of cnibling theft to be carried out. There 
mast be common intention of all persons charged, 
to commit robbery, and they must have acted con- 
jointly In case where the trial results in convinion 
of less than fire persons, they should be at lc.ist five 
persons present wlicn the offence was oonuniticd. 

A.IR 1931 Mad. 481=1930 M.W.N. 1142 = 34 
L W, 349^32 Cr.L J. 973-133 Ind. Oi.s. 7. 


— — *S. 390— Extortion and robbery — Essentials. 

It is not necessary that the extortion should follow 
immediately upon the restraint in order to constitute 
robbery, provided that there is fear of restraint at the 
time. 99 InL Cas. 596=25 M.L.W. 86=28 Cr.L.J. 
164=7 A I Cr.R 28 o=A.I.R. 1927 Mad. 307. 

Ss. 390, 392 and 404— Offence under S. 392— 

Direction to jury if jewels were removed after 
death — The offence was one imder S« 404. 

Wn:rc shortly after the murder, the murdered 
girl’s jewellery was' discovered in the possession of the 
accused who was charged with robbery and murder 
and the Judge told the jury that, if it had been removed 
fro.n i:r perso.i after her death, the offence committed 
wu one under S. 404, Indian Penal Code, 

Held, that th't was not a proper direction, but that 
the question for consideration was whether the murder 
had been committed for the purpose of stealing the 
jewels, and if it had been cor.tmitted for that purpose, 
the offence w.is one under S. 392, 98 Ind. Cas. 
488 = 27 C L.J. 1368 = 7 A. I. Cr.R. 450=A.IR. 
1927 Mad. 243. 

Ss. 390 and 392— Accused breaking into a 

house and carrying away property stolen by 
him— Complainant trying to recover — Accused 
is guilty under Ss. 392, 394 and 457 . 

Where the accused committed house-breaking in 
the house of die complainant and abstraacd from it a 
chcrabu, and, when the complainant attempted m 
cnch him and recover his property the accused, in 
order to the carrying away of this property caused 
him hurt : 

Held, that the accused committed offences on^r 
Ss. 457, 392 and 394. 86 Ind. Cas. 715 = 21 M.L.W. 
37 = 26 Cr L J. 850=A I.R. 1925 M^d- 466. 

— Ss. 390 and 392 — Causing fear — If necessary. 

In order that the offence of robbery be committed It 
is not necessary that fear should be caused to the 
ow.icr of the house after the robbers have entered 
the hoaj:. If t3: robbers scared away the owner on 
.'iccjint of tie fear ciuseJ in his mind before they 
h 1.1 b:cn able to m ike an entry in his house the office 
of robbery waali be quite complete. 83 Ind. Cas. 
705=5 LRACr. 81=26 Cr.L.J. 145-ALR. 1924 
All. 701. 

S. 390— Thief attacking pursuers after leaving 

stolen property. 

Robbery is the committing of one or the other of 
the wrongful acts mentioned in S. 390 for tlic purpose 
of cammitting of theft or for the carrying away or 
attempting to cirry away property obtained by theft 
and so a thief is not guilty of it when he uses violence 
agiinst his pursuers after abandoning the stolen pro- 
p.riy. 19 Cr L.J. 27 = 42 Ind. Cas. 987. 

Ss. 390, 396 and 397— For that end— Meaning 

of 

Dacoity consists in five or more persons acting 
conjointly in causing death or hurt or wrongful restraint 
or fear of such inst-int evils not only to commit tt^c.t 
or in committing it, or in carrying away property 
obtained by theft, but also for tluit end, which phrase 
cmnot m:an ‘in those circumstances.* 18 Cr. L.J. 
346 = 38 Ind. Cas. 730 (Mad.). 

— — S. 390 — Splitting of offence — Theft — Hurt- 
Robbery — Independent offences. 

It is not open to a magistrate to split up a graver 
effcncc into a number of smaller offences, which when 
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combincvi constitute Uuii offence m order to give 
himself jurisdiction. When hurl or fear of instant ol 
iturt is ciused by five or more persons for the purpose 
dispossessing persons already in possession of some 
premises and his no relation to the commission of 
theft, although theft may hare been committed at the 
same time as a perfealy independent act, it does not 
amount to robbery as defined in S. 390. (i9<x>) 

5C.W.N. 372- 

2, Evidence and proof. 

Ss. 390, 392 and 393 — Merely standing In a 

crowd is not evidence of conunlttlng or attempt- 
ing to commit robbery. 

The evidence thit a mm was stmJing in a large 
crowd which overflowed into the public street cannot be 
said to be satisfactory evidence that he was actually 
committing a robbery, nor can it be an evidence iliai 
he was aaually “attempting to commit” a robbery, 
nor even aiding in the commission of a robbery AIR 
1945 All. 385 -=i 945 A.W.R. (H.C.) 178*=! L R. 
(1945) All. 651*= 47 Cr L J. 249=222 Ind. Cas. 136. 

Ss. 390 and 392 — Prosecution evidence in- 
sufficient — Admission of accused that complain- 
ant paid hush money — Conviction if justinable. 

It is not open to a Court to base a conviction under 
S. 392, on insufficient evidence coupled with the mere 
fact that accused in his statement admitted to have 
taken the property from the complainant for some 
other purpose, which was not believed by the Court. 

In the darkness of night, accused were alleged to 
hive robbed the complainants of Rs. 50, which one 
of the c vm'ilaHnts had on his person. 'Hie prosecu- 
tion cviJihcj w 3 insufficient by itself to justify con- 
viction. But the accused, while being examined under 
S 342, Criminal Procedure Code, admitted receiving 
Rs. 50 by way of fine, to hush up a criminal offence 
committed by one of the complainants. Tl\is admission, 
though not believed by the Court, was taken into 
consideration while conviaing the accused. 

Held, that the evidence was insufficient by itself to 
justify the conviction of the accused. 120 Ind. Cas. 
95 = 30 Cr.L.J. 1135 = 24 S.L R. 10=1929 Cr.C. 
683 = A I R. 1929 Sind 255. 

Ss. 390, 392, 395 and 4x1 — Pointing out place 

where stolen property is*hidden. 

Mere pointing out by the accused of the place where 
some of the stolen properties were concealed is not 
sufficient to support a conviction under S. 411, nor 
would it amount to taking part in a dacoity or robbery. 
17 A. 576, Foil. 16 C.W.N. 238 c” 13 Cr.L J. 127 = 
13 Ind. Cas. 783. 


3. Restraint — Meaning of. 

S. 390— Restraint— Meaning — Person asleep 

If can be restrained. 


S 39* 395 

S* 392. Sei! ah<^ S.. 390. 


— Ss. 392 and 41 1 — Separate convictions under — 
Legality. 

Dishonest intention in the case of an offence under 
S. 4ii» Indian Penal Code, is contradistinguished 
from dishonest reception. In the former dishonest 
supervenes after the act of acquisition of possession, 
while in the Utter dishonesty is contemporaneous 
with the act of acquisition. The act of dishonest 
removal under S 379, Indian Penal Code, constitutes 
dis.honest reception under S. 411, and hence the 
thief does not commit the offence under S, 411 meiely 
by cuatinuing to keep possession of the article he 
stole. So also with regard to S. 392 and S. 411. 
W.iere therefore a person has been convicted under 
S. 392, Indian Penal Code he cannot also be separately 
convicted under S. 411. 2 W.R. (Cr. R.) 12=2 WR. 
(Cr R.) 63, 2 N.W.P. H.C.R. 312 = 18 P.R. 1884, 
foil. 3 A.I Cr.D. 627=A.I.R. 1950 E.P. 66=51 
Cr L.J. 581. 

— — S. 392 — Sentence — Value of property is not 
the criterion. 

Highway robbery is a very heinous offence and 
Uw-ibiiing citizens have every right (o be protected. 
Therefore when deciding a case of sudi nature, the 
value of the stolen property should not be tlic criterion 
whereby the amount of punishment is to be deter- 
mined. AfR 1942 Oudh 221 = 1941 O.W.N. 1369 = 
43 Cr L.J. 416=1941 A.W.R. 402 = 17 Luck 516 = 198 
Ind. Cas. 714. 

— — S. 392 — In the case of a previous convict charged 
with an offence under S. 392, a sentence of 7 years’ 
rigorous imprisonment is by no means too severe. 
A.I R 1934 Oudh 122 = 35 Cr.L.J. 566=147 Ind. 
Cas. 1176. 

S. 392 — Sentence — Essentials — Imprison- 
ment. 

A sentence of imprisonment is an essential sentence 
under S. 392 of the Indim Penal Code. To this 
a fine m\y be added. And under S. 4 of the Whipping 
Act a sentence of whipping may be imposed where 
in the commission of a robbery, hurt is caused. W 
Ind. Cis. 418 = 44 All 538=20 A.L J. 388 = 23 Cr.LJ. 
274=A I.R. 1922 All, 245. 

— — Ss. 392 and 395— Robbery and dacoity — 
Charge for one and conviction for another. 

The offence of robbery cannot be converted to 
dacDity w.ierc excepting a simple allcg:uion there is 
not alequite proof on the prosecution side that five 
or mve persons have taken part in committing or 
attempting 10 commit the crime. 26 P.W.R. 1015 
Cr. = i6 Cr.L J. 634=30 Ind. Cas. 458. 

*—53. 392 and 45®— Difference In offences. 

An offence under S. 458 is graver offence than one 
under S 392 of the Code (1911). i U.B.R. 98 = 
13 Cr L J. 429=14 Ind. Cas. 973. 


“ Restraint” implies abridgement of the liberty of a 
p.TSon agiinst his will. Where he is deprived of his 
will power by sleep or otherwise be cannot while in 
that condition be subjected to any restraint. 109 Ind 
Cu8. 682=29 P.LR, 90*29 Cr.L J. 602 = 10 A.I.Cr! 
R. 274=A I.R. 1923 Lah. 445. 


Ss. 393 and 398 — Criminal Procedure Code, 

S. 537— Charge under S 39®— Omission to specify 
section. ^ •' 


in a enlarge and finding under S. 398, Indian Penal 
Code, the substantive S. 393 as well as the supple- 
mentary S. 398 should be mentioned. The omission 
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CO specify the section would, however, jbe covered 
hy S. 537, Criminal Procedure Code. Where the 
heads of the charge did not mention the allegation 
that two of the three accused were carrying Dasy and 
the Judge omitted to ascertain from the jury whether 
they found that the said two accused were armed 
with Das. 

Held, that it was possible that the jury overlooked, 
the serious nature of the charge. The convictions 
were altered to S. 393 from S. 398, and the sentences 
reduced. 4 Bur.L.T. 198 = 12 Cr.L.J. 468 = 11 Ind. 
Cas. 1004. 

S. 394— Proof of offence — Medical evidence 

not proving death from throttling — Confession 
not made to Magistrate — Ornaments recovered 
not connected with deceased. 

Where the medical evidence did not prove that the 
deceased died from asphyxiation by throttling, some 
symptoms favouring that view and some not favouring 
it and the confession was not made before a Magistrate 
but was only stated to have been made in tlic village 
to three villagers whose evidence was of little weight to 
prove that a confession was made, and although the 
evidence of ornaments stolen being found in the house 
of the accused might be correct, yet the prosecution 
failed to connea those ornaments witli the deceased ; 

Held, that the prosecution had not proved the charge 
agiinst the accused under S. 394, Indian Penal Code, 
and they were entitled to an acquittal. A.I.R. 1935 

All, ^49 = 1935 A L.J. 478 = 36 Cr.L J. 636 = 1935 
A W.R. 388 = 155 Ind. Cas. 119. 

S. 394 — Nature of offence. 

The offence under S. 394 cannot be said to be a 
minor offence so far as dacoiiy is concerned. 105 Ind. 
Cas. 831=28 Cr.L.J, 1007=9 A I.Cr.R. 211 = 1 M. 
Cr.C. i 96=A I R. 1928 Mad. 207. 

S. 394 — Robbery and murder — Robbery by 

four — Murder by two — Offences. 

W.icrc four persons armed with deadly weapons 
fully prepared to commit murder in tltc event of 
resistance and two of them actually committed murder 
before any resistance was offered to them. 

Held, that each of the robbers is equally guilty of the 
offence of murder. A I R. 1925 P-C. 1 (P.C.)) Foil. 
89 Ind. Cas. 718 = 26 Cr.L.J. i4o6=A.I.R. 1926 
1^1. 63. 

S. 394 — Sentence — Whipping — ^Vhcn Justifi- 
able. 

Before a sentence of whipping, in addition to 
imorisonment, can be passed on a person found 
guilty under S. 394, Indian Penal Code, dicrc must 
be also a finding that he himself caused hurl while 
oaminitting the robbery. 109 Ind. Cas. 

Ring- 48 — 29 Cr.LJ. 618 = 10 A.I.Cr.K. 276— AIR 

1928 Rang. 1 12. 

Ss 394 and 397— Consecutive sentences— 

Legality. 

Consecutive sentences in respect of convictions 
under Ss. 394 and 397 arc illegal, if they arc based on 
the same set of facts. 89 Ind. Cas. 390 = 26 Cr. 
LJ. I350 = A I.R. 1926 Lah. 47. 

S.395. 

Synopsis. 

I. Charge and conviction, 
a. Competency to try. 

3. Conviction of less than five persons. 


4. Essentials of offence. 

5. Evidence and proof. 

6. Sentence. 

I. Charge and conviction. 

*^“8. 395 — Where the evidence recorded by wrnmit- 
ting Magistrate discloses an offend mider S. 395* 
Indian Penal Code, Sessions Judge is justified in framing 
a charge under the section despite the fact that the 
Magistrate does not believe the evidence when 
accused is not in any \vay prejudiced by the alteration 
of the charge. A.I.R. I933 375 = 1° O.W.N. 

738=35 Cr.L.J. 63 = 146 Ind. Cas. 424- 

Ss. 395 and 427— Charge under S. 395— <^nvic- 

tion under S. 427 — Legality. See CRIMINAL 
PROCEDURE CODE (V OF 1898), S. 238. A.I.R. 

1950 AH. 471. 

Ss.395, 323,452> 147 and 148— Accused charged 

of having committed dacoity, if can be convicted 
under Ss. 452 and 323 or under Ss. 147 and 148. 

An accused charged merely in general ternu of 
“ having committed dacoity” should not be convicted 
under Ss. 452 and 323, Indian Penal Code, as the 
latter offences are not necessarily cognate offenws 
and in committing dacoity, one does not necessarily 
commit house trespass or simple hurt. The provisions 
of S. 342, Criminal Procedure Code, arc very import- 
ant and tlic Court, before it can convict the accused 
under S. 452 and 323, Indian Penal Code, is bound 
to put to the accused points brought out in the evident 
of the prosecution witnesses so that the accused might 
have an opportunity to give his explanation. Whether 
there was or ^vas not prejudice caused to the accused 
would depend, in ea^ case, on tlic facts of that case. 
The Court may have also to take into consideration 
the line of defence and the evidence that was given. 
If, from the language of tlie charge and from other 
raiterials, it is clear tliat tlic accused knew definitely 
the case tliat he had to meet and surprise ivas not 
sprung on him, S. 537 j Criminal Procedure Code, 
would enable ilie Court to uphold the conviction in 
spite of the charge being dcfeaivc. 

The accused cannot be convicted under Ss. 147 
and 148, Indian Penal Code when the cliargc against 
them was merely under S. 395, Indian Penal O^e, 
unless the case is one to which Ss. 236 and 237, Criminal 
Procedure Code, are applicable. A I R. J945 All. 87= 
(1945) AL.J. 141=46 Cr.L.J. 495 = 1945 
(HC.) 138 = 1. L.R. (1945) All. 432 = 1945 A.W.R. 
(H.C.) 145=218 Ind. Cas. 372. 

Ss. 395, 147 and 148— Essentials for proving a 

charge under S. 395 arc different from those for 
proving a charge under Ss. 147 and 148 — Alter- 
ation of conviction from one under S. 395 
S. 148 — S. 535, Criminal Procedure Code, held 
not applicable. 

The particulars necessary for proving a cliargc imaer 
S. 395, Indian Penal 0)de, arc different from paru- 
culars necessary for proving a cliargc under S. 147 or 
S. 148. Indian Penal Code. The existence of an 
unlawful common object is an essential ingredient for 
a cliargc under S. 147 or 148. Ilcncc, in a case 
when conviction of an accused under S. 359) altered 
to one under S. 148, it was held that the accused was 
seriously prejudiced and the principle laid down in 
S 535, Criminal Procedure Code, was not applicable. 

A.I.R. 1945 Pat. 376=225 Ind. Cas. 114- 

Ss. 395, 398 — Charge and conviction. 

In the case of charge for dacoity only, the ^cttwl 
offender, or offenders who were armed with deadly 
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weapons can be convicted under S. 398> Indian Penal 
Code. A I R. 1932 Lah. 367=34 P.L.R. 449‘=33 
Cr.L.J. 460=137 Ind. Cas. 196. 

S. 395 — Charge and conviction — Common 

object — Proof of. 

A conviction for dacpity founded on a common 
object not charged, or on evidence, which does not 
prove the necessary ingredients of the offence, is not 
sustainable. 77 Ind. Cas. 444=19 M L.W. 211 = 

34 M.L.T. 307 = 1924 M.W.N. 238=25 Cr.L.J. 396= 

A.I.R. 1924 Mad. 584=46 M.L.J. 3ii- 
% 

^ 2. Competency to try. 

S. 395 — A Judge who is empowered by the Local 

Government to try cases under Ss. 121-A, 122, 121 and 
396, Indian Penal Code, is not competent to try an 
offence under S. 395 when no murder is involved. 

A.I.R. 1933 Rang. 116 = 34 Cr. L.J. 929 = 145 Ind. 
Cas. 251. 

3. Conviction of less than 6vc persons. 

S. 395— Charge of dacoity against more 

than five persons — Evidence showing at least 
six persons involved— Acquittal- of four — Con- 
viction of two — Sustainability. 

The fact that five or more persons are not con- 
victed at a trial for dacoity is no ground for holding 
that there should be no conviction of any one at all 
under S. 395, Indian Penal Code. Where more than 
five persons are separately charged with dacoity, 
but the jury acquits all but one or two, the evidence 
showing that there were at least six persons concerned 
in the affair, the conviaion of the rest is not illegal 
or unsustainable. The mere fact that the evidence 
was not sufficient to convict four of the accused aaually 
charged would not in any way affect the question of 
the number of persons engaged. 1946 N.L.J. 566= 
47 Cr.L.J. 822 = 226 Ind. Cas. 78=A.I.R. 1947 Nag. 

57. 

S. 395— Conviction of less than five persons— 

Misdirection to jury. 

Where the jury brings in a verdia of guilty on a 
charge under S. 395 in respect of less than five persons, 
it cannot be said ffiat there is a duty upon the Court to 
satisfy itself that in coming to such a verdict, there has 
been present in their minds the necessity of at least 
five persons being concerned in the offence. But where 
the Judge has adequately explained in his charge what 
is necessary to constitute the offence of dacoity, he has 
done all that can reasonably be expected of him. 

Before the High Court interferes with a conviction 
in a trial by jury, it has to be satisfied that there was 
a misdirection on the part of the Sessions Judge or 
that there was improper admission or exclusion of evi- 
dence. A I R. 1932 Cal. 295 = 33 Cr. L J. 477 = i37 
Ind. Cas. 497. 

Ss. 395 and 391— Five persons charged— 

One acquitted — Others also concerned — Convic- 
tion under S. 391— Propriety. 

Where the charge itself only charged five persons with 
the offence of dacoity and one of them was acquitted, 
but the Court believed tlicrc were other persons con- 
cerned in the dacoity committing robbery with vio- 
lence, a conviction of the four persons under S. 391 is 
not improper. 1930 M.W.N. 1138, 

— Ss. 395 and 396 — Proof of dacoity by five- 
identification of four only— Liability. 

Where it h fully established that a dacoity was 
committed by a party of five persons one of whom 


committed a murder and the identity of four of them 
is established beyond question, the fifth remaining 
unidentified the four accused are equally guilty under 
S. 396, though it is not possible to trace and identify 
one of the culprits. 120 Ind. Cas. 490=31 Cr.L.J! 
ii 2=A.I.R. 1930 Lah. 263. 

Ss. 395 and 392 — Five alleged to have commit- 
ted dacoity — One turning approver — Two acquit- 
ted — Remaining two if can be convicted under 

s. 395. 

Where a dacoity was alleged to be committed by 5 
persons, one of whom turned an approver and two 
were acquitted. 

Held, the remaining two cannot be convicted of 
dacoity but should be convicted under S. 392 (rob- 
bery) : 39 All. 348 ; (1910) M.W.N. 52, Foil. 102 
Ind. Cas. 483=28 Cr.L.J. 547=8 A.I.Cr.R. 191 = 
A.I.R. 1927 L^. 519. 

S. 395 — Five charged of dacoity — One acquit- 
ted — Gathers if can be convicted. 

Where three known and named persons were charged 
with dacoity along with two other unknown men and 
the jury acquitted one of the three and convicted 
the other two of dacoity. 

Held, that the conviaion is not illegal. It was 
open to the jury, while holding that one of the accused 
who was supposed to have been known to the witnesses 
had not been properly identified, to find that the total 
number of dacoits was five but at the same time the 
Judge ought to have asked the jury whether they 
had considered the possible result of the acquittal and 
whether they found, even after the acquittal of one 
accused that the number of robbers was five. 106 
Ind, Cas. 341 = 1927 M.W.N. 853=29 Cr.L.J. 5 = 
9 A.I.Cr.R. 248 = 1 M.Cr.C. 72=A.I.R. 1928 Mad. 

144=53 M.L.J. 732. 

S. 395 — Dacoity, conviction for — Accused 

less than five — Validity. 

Less than five persons cannot be convicted of dacoity 
unless it is proved that at least five persons took part 
in it. 39 All. 34 = 15 A. L.J. 205=18 Cr.L.J. 
491=39 Ind. Cas. 331. 

Ss. 395 and 396 — Charge of dacoity. 

When out of a number of persons cltarged with' 
having committed a dacoity half are acquitted, the 
charge of dacoity docs not necessarily fail. 15 C.W.N. 
434 = 12 Cr. L J. 193 = 10 Ind. Cas. 684. 

Ss. 395 and 391 — Three of the six accused 

under S. 391 acquitted — Effect. 

When six persons arc charged under S. 391 and three 
of them are acquitted, the remaining three cannot 
be conviaed under S. 391. (1910) M.W.N. 52 = 7 
M L.T. 305 = 1.1 Cr.L.J. 249 = 5 Ind. Cas. 797. 

Ss. 395 and 347— Dacoity— Absence of fifth 

person — Validity — Alteration of offence. 

In the absence of evidence as to the existence of 
an alleged fifth person which is necessary to consti- 
tute the offence of dacoity, a conviction under S. 395 
of the Indian Penal Code is illegal and in the circums- 
tances of the case the accused could only be conviaed 
of an offence under S. 347. The sentence should 
be reduced when the conviction is altered to one under 
S. 547) Indian Penal Code. 7 Cr. L.R. 147 (Mad.). ■ 
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4« Essentials of off«ac«. 

S. 395 — Illegal distraint of cattle— Forcible 

remov^ 

N 

Some accused paiiadar holding r^ti laud under 
jtwm/jijr— Estate authorities distraining tlicir cattle 
for recovering arrears of rent — Accused> along with 
others, forcibly recovering cattle and inflicting injuries 
on opposite panics — No proof of exchange of tmtehi- 
Uka between zamindar and accused or the continuance 
of valid Arrears of more than one /«/i attempted 

to be recovered by single distraint — Distraint being 
wholly illegal, accused, held were within their right 
and no offence of theft or dacoity held was committed. 
air. 1941 Mad. 763 = 1941 MW.N. 679=(*94i) 

2 MLJ. 207 = 54 L.W. 482=43 Cr.LJ. 106=197 
Ind. Os. 71- 

S. 395 — Detention of produce under the 

bonafide belief of right to do so— Assault. 

Where the accused who were laradadgars under the 
complainant refused to give baiai to the complainant 
who thereupon applied to the TaJxsildar for division 
of the harvest and tlie girdenoar was deputed to divide 
the produa*, and some altercation about the receipts 
after the division of the produce led the accused to 
detain the produce and assault the complainant : 

Held, that although . the accused had no right to 
detain the produce, tiiey presumably did so in the 
bona fid£ belief tliat they were justified in their aaion 
as no receipts were given to their saiisfaaion, and 
therefore, under the circumstances, the requisite cri- 
minal intention for a charge under S. 396, Indian Penal 
Code, could not be said to be established. 146 Ind. 

Gas. 295=34 Cr.L.J. 1258=34 P L R 956. 

Ss. 395 and 380 — Accused charged with offence 

under S. 395 — Dacoity — No resistance from the inmates 
of the house — Accused not using any force or show 
of force and acquiring property — Sessions Judge 
co.ivicting the accused under S, 380 only : 

Held, tltai the view taken by the Sessions Judge 
was wrong as it indicated that any dacoity to which no 
resistance is offered and no evidence required will 
cease to be dacoity and should be treated as a thcfi- 
(Sentence enhanced]. A I.R. 1933 All II4'=*I932 
ALJ. 1078 = 55 All. 117 = 34 Crl. J. 448=146 Ind. 
Cis. 790 - 

— 395— Dacoity and rioting — Mabomedan 
rioters— Common object proved— Any person 
t^lng part In disturbance guilty of riot as wcU 
as dacoity. 

Where it is established that the common object of 
the Mahomedan rioters was both to hurt any mem- 
bers of the Hindu community whom they might 
happen to find and to rob the shops and houses of the 
Hindus, any person who is proved 10 have taken a 
part in the disturbance must be found guilty not only 
of the offence of riot but also of ilic offence of dacoity. 
99 Ind. Gis. 238 = 2 Luck. 264^3 O WN, (Sup.) 304 = 
28 Cr.L.J. 1 10 = A I k. 1927 Oudh 70. 

Ss. 395 and 391 — Robbery with violence by 

five or more persons. 

Taking the words of the section in tlic most literal 
sense and strongly in favour of the .Crown, they point 
to robbery with violence by five or more persons. 

Where accused Nos. 4, 5, and 6 stood by and 
encouraged accused Nos. i, 2 and 3 who were making 
a sort of raid on their brother's property or whai 
their brother claims as his prop,.! ly, and when he tried 
»<» rc-rake - lu his broihcr'^ had taken from him. tv,- 


of them, the younger one probably instigated by 
accused 4, tried 10 prevent the oomplaixunt from 
re-taking his properly. 

Held, accused Nos. 4, 5 ^d 6 were no party to any 
robbery, nor could they in any sense be called robbers 
or daooits. 71 Ind. Os. 877=1922 M.W.N. 326=' 
15 M L.W. 352=24 Cr.L.J. 269=A.LR. 1922 Mad. 

195. 

Ss 395 and 391— Dacoity— Essentials. 

The essentials of the offence of dacoity arc that the 
theft should be perpetrated by means either of actual 
violence or of threatened violence. The Uircaicncd 
violence may be implied in the conduct and character 
of the mob. It is not necessary that the fo.ee or 
menace should be displayed by any overt aa. It cannot 
assist the accused or reduce the gravity of tlieir offence 
that no actual hurt was caused for the reason that no 
one dared to resist the overwhelming show of force, 
which was sufficient to terrify those whose business 
it was to protect the property. (1908) 10 Bom. L.R. 
632. 

5. Evidence and Proof. 

See also NOTE 2 under S. 396 

(a) General. 

(b) Identification. 

(c) Duty of court. 

(a) GeneraL 

— 395 — Confession without corroboration. 

When there is absolutely no evidence to connect any 
of the accused persons with the dacoity except their 
confessions which were retracted by them before the 
committing Magistrate as well as in the Sessions Court 
anl there arc muiy circumstances which leave doubt 
wiether the confessions were voluntary and true the 
conviction was not safe and proper. A.IR. I945 
Bom. 484 =47 Bom. L.R. 648=47 Cr.L.J. 252=222 
Ind. Cas. 143- 

S. 395 — Dacoity cas^ Prosecution witnesses 

not consistent regarding parts played by various 
dacoits— Discrepancies point rather to truth 
than falsity. 

Where the prosecution witnesses arc not quite con- 
sistent about the puts that were played by various 
dicoits, tlte discrepancies of this kind \vould point 
rather to the truth than to the falsity of the prosecu- 
tion case. Mistakes in observation arc likely to be 
made by witnesses to a crime of this nature. A.I.R. 
1945 All. 100=1945 A.W.R. (H.C.) 18=46 Cr.LJ. 
525=219 Ind. Cas. 24. 

— — Ss. 395, 412 and 411— Articles found In pos« 
session of accused — Conviction under S. 395, 
when proper — No evidence that accused knew 
that property was stolen— Conviction. 

It is quite meaningless to convict the accused both 
under S. 395 and under S. 412 with regard to the 
evidence about t'lc finding of certain articles in their 
possession. If the jury arc prepared to draw m 
inference from the faa that particukar person is a thief 
there would be no difficulty in conviaing him under 
S 393, when it is proved that the actual property was 
stolen in the course of a dacoity. If they arc not so 
satisfied, the position becomes very diflcreni because 
there being no evidence from whicli a jury could be 
asked to say that these individual accused knew or 
had reason ro believe that the stolen pri>pcrties were 
fran«ferred by the commission of dacoity. If the 
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dtarge under S. 395 failed> the osily alternative w«u)d 
be one under S. 411. A.I.R. 1944 Cal. 39=45 Cr.L.J. 
468=211 Ind. Cas. 624. 

Ss. 395, 4x1 and 399 — Evidence as to recovery 

of stolen property attacked — Alternative hypo- 
thesis. 

When the evidence of recovery of stolen property is 
attacked, the Court has to examine the evidence in the 
light of the following alternative hypothesis. Hypo- 
thesis enunciated. A. I R. 1943 Lah. 5 = 44 Cr.L.J. 
62=44 P L R. 545=203 Ind. Cas. 62. 

Ss. 395 and 148 — Dacoity — Substantial pro- 
perty stolen — Motive, evidence of— Prosecution 
giving evidence of past conduct of accused in 
guise of evidence of motive — Prejudicing Jury 
against accused. 

In cases of dacoity and cognate offences, where it is 
alleged that substantial property has been stolen, 
it is entirely unnecessary to consider motive at all. 
The taking of the booty in such cases itself provides 
a sufficient motive for the offence, if any motive is 
required. Where, in the guise of evidence of motive, 
the prosecution has in fact led a mass of evidence 
relating to the conduct of the accused in the past, 
such evidence is extremely likely to prejudice the jury. 
Such evidence has no bearing whatsoever on fact 
which the jury has to try, namely whether the accused 
entered the house and committed theft therein. A.I.R. 
1942 Pat. 199 = 7 C.L.T. 82 = 8 B.R. 264=43 Cr.L.J. 
230=21 Pat. 130=23 P.L.T. 494=197 Ind. Cas. 
647. 

S. 395 — On a charge of dacoity it is not enough to 

establish presence of the accused amongst the dacoits. 
1937 M.W.N. 737. 

— — Ss. 395, 4x1 and 4x2 — Accused pointing out 
article stolen in dacoity a month after dacoity — 
Whether proves that he took part in dacoity<— 
Possession contemplated. 

The dacoity took place on 26th May, 1935, the 
silver ornament was recovered a month later on 25th 
June, 1935, through the help of the accused : 

Held, that tlie fact that the accused knew where the 
ornament belonging to the sister-in-law of the com- 
plainant had been buried would not go to show that he 
actually took part in the commission of the dacoity; hp 
may have seen the actual dacoit or some other person 
to whom the dacoit had handed over this ornament 
burying it under a tree in the field, 


some of the stolen property was foimd, the evidence 
is not sufficient as it did not exclude other thcoiies 
compatible with his innocence, i O.L.J. 74=15 
Cr.L.J 404=23 Ind. Cas. 1004. 

395 — Production of stolen articles — Other 
evidence doubtful. 

The mere fact that a person accused of dacoity made 
incriminating statements about himself before several 
prosecution witnesses and even produced seme of 
the stolen articles, is not convincing or conclusive of 
his guilt. 31 P.W.R. 1913 Cr =314 P.L R. 1913 = 
14 Cr.L.J. 601 = 21 Ind. Cas. 473. 

S. 395 — Two dacoity cases — Material witnesses 

examined separately — Carbon copies of statements 
of merely formal witnesses in one case filed in the 
other — Sessions Judge held can easily leaify the ij re- 
gularities as he has ample powers to summon end 
examine them in his own Court. A.I.R. 1935 Oueih 9 
= ii O.WN. 1308 = 36 Cr.L.J. i75=ri<2 Ind. Cas. 
428. 

S* 395““ Accused recently wounded and un- 
able to give satisfactory explanation of injury- 
inference. 

The mere fact that the accused had been recently 
wounded and that he has failed to give a satisfactory 
explanation as to how he was wounded, combined wiih 
the fact that he was conveyed away from his house to a 
place of hiding shortly after the dacoity, is of seme 
corroborative value, but may be capable of txpjsnaticn 
other than that of his complicity in thi.s partici lfr 
dacoity. A I.R. 1934 Pesh. 53 = 35 Cr.L.J. 860 = 
148 Ind. Cas. 760. 

Ss. 395 and 391— Personal grievance— If 

necessary. 

For the offence of dacoity, it is not necessary, that 
the accused should have known their viaims previous- 
ly and should have some personal gijcvance agcin«t 
them before they would commit dacoity 117 Ind 
Cas 787=29 M.L.W. 396=1929 M.WN. 194= 
2 M.Cr.C. 31 = 30 Cr.L.J. 843=A.I.R. 1929 Mad 
135=56 M.L.J. 103. 

S. 395 — Evidence — Stolen property not found 
m accused’s possession — Their names not entered 
in the first information report— No identification 
proceedings by any Magistrate— Conviction 
solely based on testimony of complainant— 
Legality. 


Held further that the possession contemplated by 
Ss. 41 z and 412, Indian Penal Code, is exdusive 
possession, otherwise the receiver or the possessor of 
the stolen property would run the risk of losing the 
stolen property, if someone else could get hold of it. 
In the circumstances of this cases, the accused could 
not be said to be in exclusive possession of the stolen 
property. Although strong suspicion atta<±ed to the 
accused that he eitlicr had something 10 do with the 
commission of the dacoity or in the disposal of the 
stolen property obtained by the commission of this 
dacoity, still the evidence was not legally sufficient 
to justify his conviction cither of an offence under 
S. 395> Indian Penal 0>dc, or under S. 411 or S. 412, 
Indian Penal Code. A.I R. 1937 Oudh. 157 = 1936 
O W.N. 295 =37 Cr.L J. 454 = 12 Luck. 88=161 Ind 
Cas. 271. 

S. 395 — Dacoity — Circumstantial evidence 

Pointing out place where stolen property found 
—Whether sufficient, y un 

Where the sole evidence of a person cJiarged with 
dacoity wik that he ha<l pointed out the place where 


wncre no stolen property was found m possession 
of the accused charged under S. 395 and their namci 

in the first infoimaiion upon tne 
no identification proceedings were condtaed by ani 
Magistrate. ^ ^ 

Held, their conviction solely based upon the testi- 
mony of the complainant was not sustainable 112 
Ind Cas. 109 = 5 O.W.N. 732 = 29 Cr L T qRqIT 
A.I.R. 1928 Oudh 417. ^ 


“—S. 395 — Taking part, in dacoity— Proof of- 

Knowledge of dacoity— Sufficiency of. 

The facts were ihat a gang of thirteen persons ha, 
assembled at the accused’s hi-t at night before th 
dacoity was committed, that he was aware of the i 
purpose, (hat he did not give any information to th 
authorities and that after the dacoitv was over h 

10 his but and told him wha 

^ morning, informed th 

Mu^ra Some property proved to have b«n stolei 
in Uic dacoity was found in the cron u 

thrown a\vav K ihe dae^ 

because he began to raise an alarm ' * ^ 
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Held, the evidence Nvas insufficient to prove that 
the appellant actually took part in the dacoity. 8i Ind. 
(^s. 597«=ii O.L J. 356=25 Cr.LJ. 949=A.I.R. 
1924 Oudh 367. 

S. 395 — Dacoity — Association — Evidence of. 

Merc association with persons who arc aftcrwarcs 
proved to have participated in a dacoity may crcitc 
suspicion, but is not proved of the fact that the peift n 
so associating took part in the dacoity. 14 N.L.R. 
192=19 Cr.L.J. 79 = 43 Cas. in. 

Ss. 395 and 396 — Evidence — Accused sent 

to prison for not being able to furnish security— 
Relevancy. 

The faa that the accused \vas sent to jail for being 
unable to furnish security under S. iic. Criminal 
Procedure Code, is irrelevant in a proceeding against 
him under S. 396, Penal Code. A presumption 
under S. 114, Kvidence Act. will not alone justify 
fixing a person with more than knowledge that the gooes 
were obtained by dacoitv. 59 Ind. Cas. 204 — 22 
Cr.LJ. 60=32 C.L.J. 89. 

(b) Identification. 

S. 395— Evidence of identification of those taking 

part in dacoiiies at night is apt to be unreliable. AIR. 

1941 Bom. 146=43 Bom. L R. 157 = ^ LR. (154O 
Bom. 338=42 Cr L J. 519"- ^94 Ind. Cas. 122. 

S. 395— In case of dacoity, conviaicn can be based 

on identification evidence alone if it is established that 
the dacoits continued to plunder the house for a long 
lime and that during that interval, their victims had 
full opportunity of noticing their features and that 
there was sufficient light for them to be able to do so. 

A I R. 1934 Lah. 641 = 35 P.L.R. 499 - 36 Cr.L.J. 
121 = 153 In^I- Cas. 531. 

S. 395— Idcntificatiion, value of. 

In dacoity cases, evidence adduced as to identifi- 
cation of dacoits ought not to be accepted too readily 
but should be looked at with great caution. A.I R. 
1932 Oudh 317=9 O-W.N. 3 = 33 Cr.LJ. 920=7 
Luck. 511 --139 Ind. Cas. 751- 


ted of any offence. 71 P.L R. 1910=2 P.W.R. 1911 
Cr.=il Cr. L J. 598=8 Ind. Cas. 239. 

(c) Duty of Court. 

S. 395 — Jury trial under Trial with aid of jury 

acting as assessors under Ss. 148 and 46c— Duty of 
Judge in matter of expressing definite opinion on 
credibility of prosecution witnesses, while dealing with 
non-jury charge — Omission to place before jury evi- 
dence against each individual accused— Trial, held 
vitiated. A.IR. 1942 Pat. 199=7 CL.T. 82=8 
BR. 264=43 Cr L.J. 230= 21 Pat. 130=23 P.L T. 
494 = 197 Ind. Cas 647. 

— S 395 — Directions to jury — Duty of Judge In 
dacoity and robbery cases. 

In ease of offences under S.-395, Indian Penal Code, 
(dacoity) the Judge ought to explain to the jury what is 
necessary to constitute the offence of robbery as that 
offence is defined in Section 390 of the Indian Penal 
CoJe. If he does not, it is a real and not merely a 
technical defect. It is not to be assumed that every 
juryman knows the legal distinction between theft 
and robbery and the defect arising from the omission 
by the Judge to ci^lain to the jury the essential ele- 
ments of the offence of robbery is not cured by the 
fact that evidence was given in the particular ease 
which if believed by the jury would warrant their 
conviction of the accused on the charge of dacoity. 
81 Ind. Cas. 953 = ii O.L.J. 315=25 Cr.LJ. 1129= 
A.I.R. 1924 Oudh 411. 

S. 395 — Several accused — Discussion of 

evidence against each separately. 

The only satisfactory way of dealing with the cviccnce 
and identification of accused in a dacoity ease, is to 
give at first a general outline of the ease, the dacoity, 
the course of the investigation and the aricst of the 
various accused, then the case against and for each 
accused should be dealt with in detail, and a conclusion 
arrived at with regard to each individual. 76 Ind. Cas. 
573 = 2 Bur. L.J. 199=25 Cr.L.J. 205=A.1.R. 1924 
Rang. 67. 


S, 395— Identification doubtful — Acquittal. 

Complainant who said he followed the dacoits on a 
dark night to Railway station came to the station 
later on and the accused the appellants on suspicion 
without being certain that Uiey were the men who 
had been at his village for dacoity. 

Held, the identity of the appellants with persons 
who might have trespassed in complainant’s house had 
not been established beyond the possibility of reason- 
able doubt and it was not possible to support the con- 
viction. 5 L.L.J. 82-A I K. 1923 Lah. 161. 


S. 395 — Evidence of identification. 

Dacoity cases require great caution on the question 
of evidence as to identification of dacoits. 4 O.L.J. 
83 = 18 Cr.L J. 456 ^39 Ind. Cas. 296. 


S. 395 — Dacoity— Identification— Compli- 
cating evidence. 

Where in the first report, only two dacoits arc alleged 
10 hive been recognised at time of conunission of 
dacoitv. subsequent evidence that they were all idenii- 
fied cinnoi be relied upon unless strongly corroborated. 

8. P.W.R. 1915 Cr.= i6 Cr. L.J. 204 = 93 I-L-K. 
1915 =27 Ind. Cas. 764. 

— S. 395— Dacoity— Identification of the accHficd 
Benefit of doubt. . 

Where the evidence regarding the 
of the accused is not reliable they could not be convic- 


S. 395 — Finding as to number of persons. 

The offence under S. 395 can be committed only if 
the number of persons concerned in the robbery is not 
less titan five. Hence a finding as to the nuinber of 
persons concerned being five or more is essential. 88 
Ind. Cas. 513 = 6 Lah. 24=26 Cr.L.J. II53“26 
P.L R. 139 = A I.R. 1925 Lah. 337- 

6. Sentence. 

S. 395 — Sentence — Dacoity not characte- 
rised or accompanied by brutality — Non-innic- 
tion of severe injuries- Sentence of transport- 
ation and heavy fine — If Justified — Receiver of 
property stolen at dacoity — Distinction. 

In the ease of a dacoity not characterised by any 
unusual circumstance of brutality, no severe injuries 
having been caused to any one, a sentence of transport- 
ation for life would not be justified, even having regard 
to the prevalence of dacoity. Nor arc heavy fines 
appropriate in such cases. The sentences of fine in 
such cases ougltt to be set aside and the sentences 
of transportation should be reduced. A sentence ot 
ten years’ rigorous imprisonment would be adequate. 

But in the ease of receiver of property stolen at a 
dacoity, he deserves no sympathy, and when one i* 
caught, he deserves an absolutely deterrent sentence 
(both imprisonment and flnc)i 4 A. I. Cr. D. 314* 
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395~Committisig of dacoity in broad 
daylight — Stealing of fairly large sum — Sentence 
of six years* rigorous imprisonment upheld. 

The accused committed dacoity in broad daylight 
and stole a fairly * large sum of money from the com- 
plainant. They were convicted and sentenced to six 
years* rigorous imprisonment each : 

Held, that the case did not justify interference with 
the discretion of the lower Court in awarding the 
sentence. 

Held further that the fact that the accused returned 
a part of the stolen property to the complainant the 
next day would not justify the High Court in reducing 
the sentences. A.I R. 1945 All 100=1945 A.W.R. 
(H C ) 18=46 Cr.L.J. 525=219 Ind. Cas. 24. 

— — S. 395 — Accused committing dacoity under 
influence of liquor — No serious injuries caused. 

Where the circumstances indicated that the dacoiis 
might have'been under the influence of liquor at the 
time of the occurrence and possibly the dacoity' com- 
tnitted by them was committed under the influence of 
liquor and no serious injuries were caused to anybody 
in the commission of the dacoity : 

Held, that the sentence of seven years* rigoicvs 
imprisonment each was unduly severe. ’ 

[Sentence was reduced to two years’ rigorous im- 
prisonment each). AIR. 1^43 Cal. 32 = 1. LR. 
(1942) 2 Cal. 136=44 Cr.L.J 386=205 Ind. Cas. 
459- 

— — S. 395 — Fight between dacoits and village rs— 
Several people injured— One of dacoits found in pos- 
session of loaded revolver : 


Held, that four years’ imprisonment was inadequate. 
[Sentence enhanced to ten years], AIR. 1942 All 
339 = 1942 A.L.J. 376=43 Cr L J 867 = 1 L R. (1942) 
All. 892 = 1942 A.W.R. 293 = 202 Ind. Cas. 586. 


395 and 392— -Dacoity on highway bcwccn 
sunset anJ sunrise must be treated as aggravation of 
ofl'-ncc. A I R 1942 Pat. I5'5=43 Cr.L J 615 = 8 B.R. 
647=23 P.L T. 475 = 200 Ind. Cis. 208. 

395 and 397 — Fact that S. 397 imposes 
minimum sentence of seven years docs not me.an 
that sentence less than seven years should be passed on 
pirsons agiinst whom it is impossible to prove that 
they used deadly weapons or caused grievous hmt. 
In s:rious cises maximum sentence or sentence 
aporoaching it should be passed under S. 305. AIR 
1941 All 359=r94i ALJ. 490=1941 A.W.R. 263 = 
43 Cr.L J. 97=197 Ind. Cas, 19. 


S. 39S-' Punishment ordinarily should be 

seven years. 

IDioity is a mast serious crimi; whicli it is difficult 
to detect in the sense of bringing hc>mc the offence 
to the culprits and it is an offence whieda gives rise 
to a great deal of misery. In ordinary circa mstanccs, 
a sentence of rigorous imprisonment for a period 
of seven years is the least sentence which should be 
passed. 

Where five men concerned in a dacoity go into 
apartments . occuoied by three defenceless wemrn 

committing robbery and they catcli 
hold of one of the women by the throat and ’wound 
the others, but do not su(xeed in their object of commit- 
ting theft, due to the fict of neighbours immediately 
coming to the assistance of the women, the offence is 
not merely a technical dacoity but a serious crime. 

[Sentences of two and one years were enhanced to 
icn and seven years, rcspeaivelv] A IR. 1036 All. 

12 F.Y.D.— 27 


311 = 1936 A.W.R. 214 (2)=37 Cr.L.J. 595=1936 
ALJ. 739=162 lad. Cas. 499- 

S.395 — Offences of dacoity and robbery in res- 
pect of cultivators, which have come to be of common, 
occirrencein a district should be severely punished. 
A I R. 1936 Rang 70=37 Cr.L.J. 416=161 Ind. Cas. 
90. 

Ss. 395, 396, 300 — Dacoity— Gunners having 

lightmen to spot out persons — Shot fired only on 
lower part of body — Injury on stomach— Death. 

Held, that the intention of the cfacoits var not to kill 
but only to cause some injury as lAOuId disable the 
deceased from offering resistance ciihci \y h's pels or 
his shouts and the bodily injury was not sufficient in 
the ordinary course of nature to cause death and the 
first two clauses of S. 300, were excluded. The 
accused were, hence guilty not under S. 396 but only 
under S. 395. 

Held, also, that as the dacoity planned and commit- 
ted was of the worst possible description, deterrent 
punishments were called for. AIR I935 Cal. 
580=39 C.W.N. 188=36 Cr.L J. 1322=158 Ind. 
Cas. 176. 

S. 395 — Sentence — First offender — Trans- 
portation for life — If proper. 

Where in a case of dacoity against a number of 
persons none of the accused had ever been tried or 
convicted of an offence before and they had all inoie 
or less means of livelihood and were not certainly 
confirmed dacoits but acteel under an impulse of a 
transitory spirit of lawlessness. 

Held, the sentence of transportation for life and 
rigorous imprisonment for 10 years were too severe. 

9 O.L J. 500=A I R. 1923 Oudh 39. 

S. 39S — Addition of whipping — When proper. 

Where a dacoity is committed with great civchy 
an additional sentence of whipping besides a jilftfri- 
tivc sentence is appropriate 61 Inc Cas 525=^ 

22 Cr L J. 397= 19 A L J 6io = A I R 1921 All 4c8. 

Ss 395 and 397 — Dacoity — Torture — Leniency 

in sentence. 

A person found guilty of dacoity with toiu i< tl ci Id 
not, in tlic matter of sentence, be ricruc' v il .'ry 
lcnicnc>’. 2 U.P.L R. (All ) iis = 56 Ind. Cas. 771 
(All ). 

Ss 395 and 39S — Offeree under — Separrite 

scnte'ncc is not necessary ina‘niucbi as a man is not 
to he punished twice for the srmc cj n 1 : 1 ret 
AIR 1944 Sind 113 = 1 LR (1943) Kar. 371 = 45 
Cr.LJ 704 = 213 Ind. Cas 317. 

S. 396: see also S. 395. 

1. Applicability of section. 

2. Evidence and proof. 

3. Sentence. 

4. Miscellaneous. 

1. Applicability of section. 

S. 396 — One dacoit having gun — Death 

caused by shot — Liability of every dacoit for 
murder. 

Every pcrs(*n who lias taken pari in a dacoity must 
have known that the gi’ii with which one of them was 
armed was intended to be used, and cvtiy one of th<m 
is liable foi the murder caused by shot of the gun by 
reason of the ptovisions t'f S 3^6. Indian Prnal Code. 

AIR 1943 Pat. 413=10 B.R. 464=45 Cr.L J. 577 = 

2T2 Ind. Cas, 
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S, 396 — Rioters leaving scene of occurrence 

only after murder of a person — Liability to 
punishment for murder and dacoity. 

Scaion 396 applies even where murder u’as com- 
mitted for facilitating the escape of the perpetrators of 
the crime while retreating. Consequently, where 
the rioters only left the scene of dacoity after they had 
practically killed the Sub-Inspector and seriously 
wounded certain constables, all the members of the 
unlawful assembly, in virtue of the provisions of 
Ss. 396 and 302 read with S. 149, rendered themselves 
legally liable to punisltment for the oJfence of murder 
and dacoity. A.I.R. 1935 Oudh 190 = 1935 O.W.N. 

145 = 153 Ind. Cas. 978. 

S. 396 — A common intention to carry out an un- 
lawful design at all costs, even at the cost of over- 
coming resistance or evading capture by taking life, is 
sufficient. Without mincing matters, the presumption 
of a common intention to add murder, if necessary to 
robbery, is not easily avoided, where all, or some to the 
knowledge of the rest of those engaged in the enter- 
prise, arc proved to liavc carried fire-arms, and fire- 
arms have been used with fatal effect. A.I.R. 
1935 Rang. 89 = 36 Cr.L.J. 605=13 R. 210= 
154 Ind. Cas. 881 (F.B.). 

Ss, 396, X49 — Liability of members of 

dacoit band for murder. 

Where a person is shot with the object of removing 
opposition which he raised to the approach of the 
dacoit band to his house, and the person dies, the 
murder is committed in committing the dacoity and 
hence S. 396, Indian Penal Code, is applicable and 
every member of tile dacoit band is guilty of the murder 
by reason of Ss. 149 and 396, Indian Penal Code. 
A I R. 1934 Rang. 30 = 35 Cr.L.J. 863=148 Ind. 
Cas. 1064. 

‘ S. 396 — In order to render the other dacoit, 
liable under S. 396 for the act of one of their associates 
it is not necessary that murder should have been 
within the contemplation of all or some of them when 
the dacoity' was planned, nor is it necessary that they 
should have aciu.illy taken part in, or abetted its com- 
mission. Indeed they may not have been present at 
the scx*ne of murder, or may not have known even that 
murder wms going to be or had in fact been, committed. 
Hut nonetheless they all will be liable for enhanced 
punishment, provided a person is in fact murdered by 
one of the members of the gang “ in the commission of 
the dacoity,” A.I.R. 1933 Lah. 977 = 35 Cr.L.J 
322 --35 l^L.R. 51 15 Lah. 84=147 Ind. Cas. 2. 

S. 396 — Murder committed in course of 

dacoity. 

Where certain persons who had committed dacoity 
were pur'-tJed in hoi haste after the act of dacoity and 
being brought to bay, one of the dacoiis stabbed and 
murdered a man who was pursuing him : 

Held, ilwi the act of murder was not a separate 
transaction but an oUcnce conimiiicd “in committing 
the dacoity” wiiliin tl>e meaning of S. 396. A.I.R. 
1932 C.il,*8iS = -^3 Cr.L.J. 722=139 Ind. Cas. 213 
(P. H.). 

S.396 — The mere fact that tJio dacoiis had dropped 

the booty before t)ie murder took place did not make 
any diffeicnce to the applicability of S. 396. A.I.R. 
1932 Cal 818 33 Cr.L.J. 722 = 139 Ind. Cas. 213 

(I- IP). 

S. 396 — Joint commission of murder— 

Necessity for proof. 

por a charge under S. 396 it is not necessary for 
tile prosecution to prove that the murder was commiti 


ted jointly by all the accused. 91 Ind. Cas. 233= 
27 Cr.L.J. 57=A.I.R. 1926 Oudh 245. 

S. 396 — Shot fired to keep off rescue party. 

A dacoity begins as soon as there is an attempt to 
commit robbery. A shot fired in order to keep on the 
rescue party, and allow the theft to be committed, is 
an act committed in committing dacoity. 89 Ind. Casr 
452=12 O.L.J. 421= 2 O.W.N. 550=26 Cr.L.J. 
1364=A.I.R. 1925 Oudh 723. 


S.396— Murder committed while retrcatiiig 
for fa^tating escape. 

Murder committed by dacoits while retreating or 
carrying away the stolen property in order to facili- 
tate their escape is murder committed in the commis- 
sion of the dacoity and all the accused are liable to 
the enhanced punishment. 81 Ind. Cas. 188— 
25 Cr.L.J. 700=A.LR. 1925 Lah. 142. 


S.396— Applicability— Murder while carryiag 

off booty. 

The fact that the murder was committed in the 
compound of the house raided, at a time when the 
dacoits were making good their escape is not sufficient 
to take the case out of section 396. 76 Ind. Cas. 
1039=25 Cr.L.J. 3I9=A.I.R. 1923 1-ah. 329. 


S. 396 — Murder during retreat with booty. 


Murder committed by dacoits while carrying away 
the stolen property is ** murder committed in the 
commission ” of dacoity. 2 Bom. L.R. 325 and 17 
M.L.J. 118, Foil, 63 Ind. Cas. 623=2 Lah. 275® 
12 P.L.R. 1921=22 Cr.L.J. 687=A.LR. 1921 Lah. 
615. 


— Ss. 396 and 460— Dacoity— Murder. 

Where death was the result of blows given on the 
right side which caused the rupture of liver and the 
facturc of four ribs^ and the accused left the house 
taking a lot of icwellcry. 

Held, that it had not been made out that the accused 
intended to kill the deceased or to cause h>m su« 
injury as he knew to be likely to cause death, xm 
offence committed by him was one falling under S. 4w> 
Indian Penal Code, i Lah. L.J. 252. 

Ss. 396, 390— In so ** committing 

Murder committed by dacoits while carrying off 
the stolen property is murder committed “in me 
commission ” of dacoity or robbery as the case 
and is punishable under S. 39^* (190^) *7 M.L.J. 
118. 

S. 396— Dacoity with murder— Murder com- 
mitted while dacoits were escaping. 

Where after the commission of a dacoity, in whi^ 
however the dacoits being interrupted by the villa- 
gers, did not get any plunder the dacoiis were attempt- 
ing to escape, and one or more of ^cm, in 
to facilitate the escape, attacked and killed one of tf.c 
pursuing party, it was, 

Held, that S. 396 did not apply. But only the 
person or persons actually taking part in the Kilimg 
were liable therefor. 1906 A.W.K. 47* 

S. 396— Dacoity— Murder by one dacoit— 

LiabiUty of all dacoits. 

If any one of the dacoits who jointly commit 
dacoity commit murder in so committing 
all of them arc responsible for that one’s act and snwici 

be punished as such under S- 39^? Indian r?n®! vddf* 
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It is not necessary for the prosecution to prove that 
the others expected that murder would be committed. 
(1904) 6 Bom. L.R. 248, 

-S. 396 — Elements of offence — Violence not 
used to obtain carrying away property. 

The first essence of an offence under S. 396 is that 
the dacoity is the joint act of the persons concened, 
and the second essence of the offence is that the murder 
is committed in the course of the commission of the 
dacoity in question. The essence of the offence 
of robbery involved in the offence under Ss. 395 and 
396 is that the offender for the end of committing 
theft or carrying away or attempting to carry away 
properties obtained by theft, voluntarily causes or 
attempts to cause to any person death or hurt, or wrong- 
ful restraint or fear of instant death or of wrongSl 
restraint. Where several persons are found to have 
attacked and assaulted some other person or persons 
not for the purpose of carrying out the object of looting 
property, but quite independently of it, the main 
element which constitutes the offence under S. 395 
read with S. 396, is wanting and there can be no con- 
viction of the accused for that offence. (1901) 6 
C.W.N. 72. 

2. Evidence and Proof. 


3. Sentence. 

— — S. 396 — Sentence of transportation can be 
passed. 

Section 396 does not mean that all the accused 
convicted under it must be sentenced to death. The 
sentence of transportation for life can also be passed. 
A.I.R, 1944 Sind II3 = I.L.R. (1943) Kar. 37i='45 
Cr.L J. 704 = 213 Ind. Cas. 317. 

—7 — Ss, 396, 395 — It is true that since a person con- 
victed of an offence under S. 396, Indian Penal Code, 
miy be sentenced to death, reasons must be given 
under S. 367 (5), Criminal Procedure Code, for not 
passing the death sentence ; but although reasons 
must be given for not passing the death sentence, 
that does not mean tliat the death penalty is the normal 
senten<x. Where persons take part in armed dacoities 
and are of niaturc age and there is no special circum- 
stance of mitigation, the normal sentence is one of 
seven years. This, of course, if the circumstances 
were aggravated, would be instifficicnt. 

Accused and one other person who were unarmed, 
entered a house to commit dacoity and the rest of the 
accused party remained outside the house. While the 
accused was inside, a person who came from outside 
was speared by the persons who had remained out- 
side : 


(See also NOTE 5 UNDER S. 395) 

“S. 396 — The accused who was a Hur was, four 
days after the dacoity and the murder committed 
by HurSi found in possession of the property taken 
when B was murdered in the dacoity and his property 
stolen. No explanation was given by the accused as 
to his possession of the stolen propeity : 

Held, that the accused was guilty of the offence 
under S. 396. A I.R. 1944 Sind 113 = 1. L R. (1943) 
Kar. 371=45 Cr.LJ. 704 = 213 Ind. Cas. 317. 

— — S. 396— Approver’s statement corroborated 
on three significant points— Corroboration, if 
enough. 

Where, in a case under S. 396 Indian Penal Code, 
the question was whether the evidence of the approver 
ought to be accepted, the evidence given by the various 
witnesses showed quite conclusively that there was 
corroboration on three significant points, viz. (r) the 
approver’s statement that he was fetched from his 
own house on the night of the occurrence to take 
part in this dacoity, (2) the evidence to the effect 
that the accused had purchased an axe which was 
subsequently found, and (3) the evidence of a wimess 
who reTOgnized the accused as being one of the party 
of dacoits at the time when they were retreating after 
the occurrence : 

Held, on the evidence, that there was ample corrobo- 
ration in several miterial particulars and that these 
three points were in themselves more than sufficient to 
connect the accused with the crime with which he was 
•^harpd. A.I.R, 1934 Cal. 719 = 35 Cr.L.J. 1335 = 
151 Ind. Cas. 473. 


common things were found in the sear 

found, claimed bv the accus 
to be their own, were not mentioned in the first repe 
and a gun and a sword were found which were pro^v 
to belong to complainant but which were conceal 
because the complainant did not hold a license. 

Held, that there was no sufficient corroboration 

conviction. 76 Ind 

710- 25 Cr.L.J. 252=A.I.R. 1923 Lah. 385. 


Held, that the accused was ^ilty only of dacoity 
and the sentence of five years’ rigorous imprisonment 
was proper. A.I.R. 1942 Rang. 49 = 1941 Rang. 
L.R. 595=43 Cr.L.J. 525 = 14 Rang. 269 = 199 Ind. 
Cas. 147, 


Ss. 396, 302 — Distinction between, in matter 

of sentence. 

As a general rule, a sentence of death should neces- 
sarily not follow a conviction under S. 396, Indian 
Penal Code, where death has been caused and this 
section differs from S. 302, Indian Penal C^e, in 
that respect. The rule under S. 302 is that a sentence 
of death should follow unless reasons are shown for 
giving a lesser sentence. A.I.R. 1938 All. 625 = 
1938 A.W.R. 642 = 1938 A.L.J. 943 = I.L.R. (1938) 
All. 875=40 Cr.L.J. 132 = 178 Ind. Cas. 694. 

S. 396 — Dacoits present at dacoity in which 

wanton murder is committed : 


Held, on facts that sentence should not be enhanced 
to one of death. A.I.R. 1936 Rang. 75 = 37 Cr.L.J. 
414 = 161 Ind. Cas. 14. 


S. 396 — Murder not in self-defence nor in retreat 

— Use of heavy fire-arms — Extreme penalty should be 
inflicted. A.I.R. 1935 Rang. 504 = 37 Cr.L.J. 267 = 
160 Ind. Cas. 234. 


S. 396 — Dacoity with murder — Sentence. 

In a else of dacoity with murder the accused must 
normally be awarded the maximum punishment 
A.I.R. 1932 Pat. 603 = 1 B.R. 85=36 Cr. L. J. 184(2) 
= 152 Ind. Cas. 636. ^ ^ 


passed upon some of the accused in respect of a charge 
under S. 396 is an illegal sentence and should be 

Oudh 354 = 35 Cr.L.J. 1066= 
II O.w.N. 831 = 10 Luck. 119 = 150 Ind. Cas. 509. 


- — S. 396— Death penalty— Non-imposition of, 

tor offence under — Reasons to be given. 

As S. 396 contemplates an offence for which death 
penalty can be mposed, where such penalty is not 
inflicted, reasons for not imposing it must be given. 

Wiierc a dacoity was started in a normal fashion 
with no particular savagery and fhe fltcwsfd wtrf 
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taking part in it in a normal way and there was noth- 
ing pn the record to show that a general disregard for 
Human life mi^t be imputed against all of them and 
one of the dacoits who was watting outside shot at a 
woman who was running away and killed her : 

Held, that under the circumstances, death sentence 
should not be imposed on the accused. A I R. 1933 
Rang 61=34 Cr.L J. 699 = 144 Ind. Cas. 146. 

S. 396 — An important consideration in deter- 
mining the sentence to be imposed on a dacoit who 
commits murder under such circumstances is the 
duty that lies upon the Court of seeing that all proper 
protection is given to any member of the public 
who tries 10 arrest daa>its. A I.R. 1932 Cal. 818 = 

33 Cr.L J. 722 = 139 Ind. Cas. 213. (F.B.). 

4. Miscellaneous. 

- Ss. 396, 395, 397 and Criminal Procedure 
Code (V of 1898), Ss. 238 and 403 — Acquittal 
for an offence under S. 396, Indian Penal Code — 
Bar of fresh trial and conviction under S. 395 
Or 397, Indian Penal Code. 

Offences under Ss. 395 and 397> Indian Penal Code, 
arc minor offences under S. 238, Criminal Procedure 
Code, when considered in relation to a offence under 

S. 396, Indian Penal Code, and an accused who 
already had the benefit of an acq liital for an offence 
under S. 396, Indian Penal Code, cinnoi be tried 
again and convicted for an offence under S. 395, or 
S. 397, Indian Penal Code, on the same set of facts. 
S. 403, Criminal Procedure Code, is a bar to a fresh 
trial. 1948 M W.N. 676 = 50 Cr.L.J. 22? A T R. 
1949 Mad. 195 = 61 L.W. 562 ( i )=( i 948) 2 M 1. J 
267. 

— Ss. 396 and 395 — Trial for offence under S 39f — 
Conviction for offence under S. 395 — Legaliry. 

See criminal PROCEDURE CODE (V OE 
1898), S. 238. (1947) 2 M L J. 203 = A.I R I9t8 Mad. 
96. 

Ss. 396 and 395/120B — Evidence merely 

circumstantial supporting charge under 
S. 396 — No evidence admissible under S. 10, 
Evidence Act, given — Charge of conspiracy 
should not be framed. 

Where the evidence of association, if bclicveiE 
would merely amount to a circum'Miuial evidence in 
support of tile charge under S 396 anil no evidence is 
given in the case wlrich aiuld have been admissible 
only under the provisions of .S. 10, ivvidence Act, it is 
always desirable to limit the number of charges to the 
absoi t e minijnum and not to c<implic.ue the trial by 
the ujineccss.rry addition of a conspiracy charge. 
AIR 19.16 oil 36=1 LR (1944) 2 Cai. 287-47 
Cr.L J 446 = 222 Ind. Cas. 411. 

S. 396 — Jurisdiction — Dacoiiy in British 

India — Murde*rin State. 

Where, in the above circumstance's, tlic dacoity v.as 
committed in Hriiislt India and the murder in a Native 
State, the British Inelian Court has jurisdieaifii to try 
the offcnJeT'- under S. 396, Indian Penal Code, with- 
out certificate und.r S. i8S, Criminal Procedure Code. 

In all these crscs jurisdiction to try the offence 
prim inly vests in the Courts of the place where the 
dacoity was committed, though tlie offenders may also 
be liable to be tried for one or otlicr of the offences by 
the Court within who-.,c jurisdiction Oie previous hurt 
or death was ciueed. AIR. 1933 Lih. 9'-=-35 
Cr.L I 322'* as PER. 51 - rs I. rmp 

f'as 2. 


S. 396 — Dacoity and murder— Separate 

charges under S. 395 and S. 302 are unneces- 
sary. 

Where dacoits who murdered several persons in the 
commission of the dacoity and set houses on fire were 
sentenced to death for the offences under 8. 302, 
Indian Penal Code and to ten years’ imprisonment, 
for each of the offences under Ss. 395 and 436. 

Held, that it would have been proper to charge Ae 
accused persons wth an offence under S. 396, Indian 
Penal Code, rather than with the two offences of murder 
and dacoitv. 88 Ind. Cas. 513 = 6 LaH. 24= 26 Cr.L.J. 
1153 = 26 P.L R. i 39 = A.I R 1925 l^ah. 337. t ' 
S. 397- 

Synopsis. 

1. Applicability of section. 

2. Constructive liability for offence. 

3. Interpretation. 

4. Punishment. 

5. Section does not create offence. 

6. Miscellaneous. ' 


1. Applicability of section. 

S. 397 — Stolen property recovered from accused— 

Accused identified by prosecution witnesses— No 
allegation that he was armed with deadly weapon 
or that he caused grievous hurt by death— Sccticn 
397 docs not apply. A.I.R 1937 Lah. 561=39 Cr-L J- 
119 = 172 Ind. Cas. 351. 

Ss. 397 and 398 — Applicability — Usingwea- 

pon. 

Where a dacoir>' has been committed and not merely 
attempted and weapons were not merely carried by 
dacoits but were actually used by them, may be only 
by being shown or brandished even without verbal 
threats of using them, S. 397 3nd not S. 39^ 
to ilv. else. 82 Ind. Ojs. 45 = 25 Cr L J ii8i=A.I K. 
1925 Nag, 136. 

2. Constructive liability for offence. 

S. 397 — Scope — Constructive liability for 

offence — If arises. 

It is now well-settled that S. 397> Indian Penal 
Co.le, emnot be applied constructively, and relates 
only to tile offender who actually uses the weapon 
himself 'I'he section does not provide for J®'*" 
liability as S. 149 does. 25 Pat. 227=A.I R. 1947 
Pat 157 


“S. 397 — Who can be convicted under. 

Secii«m 397 docs not apply to every ^^mber of a 
ig t)f dacoits some of whom arc armed with 
ap,>ns Section is confined to the case of a parti* 
lar olLndci or offenders against whom it is ^oveo 
n he or they used any deadly weapon or ® 
ievoiis hurt to any person or attempted to 
ath or grievous hurl to any person A i.K.iy^ 
1 3-14 1945 ALJ. ^^4=^1 1 -^ /1945) All. 5 7 

45 A \V R (11. C 5 172 = 1945 O.W N. (H.C.) 289- 

S. 397— Section 397 applies only to 
com. within the four corners of the 
to no other beaiusc Uiis section docs not crcaw 
offence but merely regulates the measure of punisn 

K AIR. 1937 LUi. 561 = 39 Cr-LJ. ii9 
Ind. Cas. 351. 

-Ss. 397. >49- s. 397. whether provides for 
It liability. . 

i ction 397 d..KS not provide that if a ^n 
acoitv bv a pcr^on or persons unknown, all of t 

nits must I-'e punished with at liot 

in-onm<ni In o.hcg words, the section docs not 
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provide tor joint liability as S. 149 does. A.I.R. 
1935 AU. 132=36 Cr.L.J. 617=4 A.W.R. 1171=154 
Ind. Cas. 1015. 

—^S. 597— Section 397 can only be applied to persons 
who actually used deadly weapons at the time of the 
commission of the dacoity or caused or attempted to 
cause death or grievous hurt at the time. A.I.R. 
1933 Nag. 252=35 Cr.L.J. 594=148 Ind. Cas. 157. 

— — S. 397 — Where, in a case under S. 397, Indian 
Penal Code, the Judge stated in his charge to the jury 
that in order to convict the accused persons or person 
under S. 397 it was necessary to find that the accused 
used deadly weapon and caused grievous hurt or 
attempted to cause death or grievous hurt and that 
these acts were done during commission of robbery 
or dacoity : 

Held, that although the mere omission to tell the 
jury that a finding that each individual accused used 
deadly weapon was necessary in order to convict him 
under S. 397 was not a misdirection or non-direction, 
yet it would have been safer for the learned Judge to 
have done so, and as there was some doubt as to 
whether the jury really directed their minds to the 
question in point, the accused should be given the 
benefit of the doubt. A.I.R. 1931 Pat. 49=3^ Cr.L.J. 
476=130 Ind. Cas. 257. 

Ss. 397, 34 — S. 34, whether applies to S. 397. 

Section 34 has no application to the provisions of 
S. 397, and an accused person can be convicted under 
S. 397 only if the Court finds that that particular 
person used a deadly weapon. A.I.R. 1931 Pat. 
49 = 32 Cr.L.J. 476 = 130 Ind. Cas. 267. 

S. 397 — Applicability, 

Section 397 is wholly different in scope from S. 34 
or 149. To render S. 397 applicable it must be esta- 
blished that “ the offender ” himself committed 
the act. 108 Ind. Cas. 689 = 9 A.I.Cr.R. 194=9 
L R.A. (Cr.) 27=29 Cr.L.J. 449. 

S. 397 — Section 397 only applies to a person 

who himself uses a de.adly weapon or causes grievous 
hurt. 28 All. 404 and 23 All. 404n, Foil. 102 Ind. 
Cas. 216=4 O.W.N. 459 = 28 Cr.L.J. 520=A.IR. 
1927 Oudh 193. 

S. 397 — Offender not using deadly weapon 

himself. 

It is only the offender who actually uses the deadly 
weapon that can be convicted under S. 397, and the 
constructive liability of his companions in the ciime 
docs not arise under the section : A. I R. 1924 Lah. 
409,Foll. 99 Ind. Cas. 412=28 Cr.L.J. I56 = A.I.R, 
1927 Lah. 791. 

S. 397 — Common intention — One alone 

carrying deadly weapon. 

Section 34 does not apply to S. 397, so that if one in 
a party of dacoits carries a deadly weapon it cannot 
be said that it would increase the gravity of the offence 
in the CISC of his associates who were not similar- 
ly armed A LR. 1923 Lah. 104, Foil. 16 P.R. 1901 
and 15 P.R. 1901, Not Foil. 99 Ind. Cas. 49 = 28 
Cr.L J. I7=A.I.R. 1927 Lah. 149. 

Ss. 397 and 398 — Person actually armed. 

Both Ss. 397 and 398 of the Indian Penal Code are 
what may be styled individualistic. They only apply 
to the person actually armed, and cannot be utilized 
as against companions, who themselves were not aimed 
with deadly weapons at the time when the substantive 
offence in question was committed. 98 Ind, Ois. 


181=5 Bur- L.J. 103=27 Cr.L.J. 1285 -“A.I.R. 1926 
Rang. 207. 

S. 397 — Several committing dacoity— One 

causing hurt — Liability of others. ' ‘ ‘ 

In a case where a number of persons jointly commit 
robbery or dacoity, S. 397 applies to ^ose only who 
actually use any deadly weapon but the others cannot 
be convicted under S. 397: AIR. 1926 1 -ah. 48 
Foil. 97 Ind. Cas. 362=27 Cr.L.J. 1098 (Lah.). 

S. 397 — Person actually causing hurt. 

The section only applies to the person who actually 
causes grievous hurt 01 is himself aimed with a ccadly 
weapon. 28 All. 404 = 15 PR. 1901 Cr. ; and 16 
P.R. 1901 Cr. Foil. 88 Ind. Cas. 456 = 7 LLJ. 
537=26 P.L R. 398=27 P.L R. 829=26 Cr.L.J. 
1144 = A.I.R. 1926 Lah. 48. 

Ss. 397 and 398 — Actual offenders — Associates. 

The terms “ offender ” and “ such offender in 
Ss. 397 and 398, denote those persons only who have 
personally committed the acts therein describee, tnd 
do not refer to other persons who in combination 
with such persons have committed the offences of 
robbery or dacoity: 28 All. 404; 22 M L J 186, Foil. 
8 j Ind. Cas. 800 = 51 Cal. 265=25 Cr.L.J. 1024 = 
A.I.R. 1924 Cal. 643. . , 1 

S. 397 — Person actually using the weapon. 

The words “ such offender ’* in S. 397 clearly 
refer to the offender who uses a deadly weapon or 
causes grievous hurt to any person and not to those 
who jointly commit robbery or dacoity with him. 
16 P.R. 1901 Cr. Dissented from. 72 Ind. Cas. 
517 = 24 Cr.L J. 405=A.I,R. 1924 Lah. 409. 

S. 397 — Use of deadly weapons by some— 

Liability of others. 

Where several persons join in contmitting a dacoity 
and some of them use deadly weapons all of tlicm are 
li.able lobe punished under S. 397 of the Indhn Penal 
Co.le.,^ The provision of S. 34 of the Indian Penal 
Code are applicable to such a case. 68 Ind. Cas. 
8 i 7^5,L.L ]. 224=A.I.K. 1923 LiUr. 104. 

S. 397 — Deadly weapon — Carrying of, by 

one robber. 

There be no conviction of a robber under S. 397 
of the Code simply on the ground (hat one of his 
associates carried a deadly weapon. 6 Bur. L. 7 '. 88 = 
14 Cr.L.J. 432 = 7 L.B.R. 26=20 Ind. Cas. 416. 

S. 397 — Dacoity with use of deadly weapons— 

Applicability of section. 

Held, tliat S. 397 applies only to the actual person 
or persons who atthc time of committing robbery or 
dacoity may use any deadly weapon, or may cause griev- 
ous hurl to any person or may attempt to cause death 
or grievous hurt to any person. A.W.N. 1899, p. 187, 
foil. (1906) A.W.N. 61 —28 A. 404. 

S. 397 — Exclusion of Ss. 34 and 114. 

The words of S. 397 are not such as to exclude the 
operation of Ss, 114 and 34 of the Code. 82 Ind. Cas 
45=25 Cr.L J. 1 1 81 =A. 1 ,R. 1925 Nag. 136. 

3. Interpretation. 

(a; “ Deadly weapon 

(b; “Uses” any deadly weapon. 



843 


PENAL CODE (1860), S. 397 — 3. Interpretation. 


844 


3 (a) Interpretation — ** Deadly weapon ’*• 

— — S. 397 — Deadly weapon — Lathi or Dang. 

A lathi or dang is not a deadly weapon within S. 397. 
99 Ind. Cas. 49=28 CrXJ. I7=A.I.R. 1927 I-ah. 149. 

S. 397 — Lathi> if a deadly weapon. 

A LatH cannot be described as a deadly weapon 
within the meaning of S. 397 of the Code. 19 P.W.R. 
1912, Cr. = ii P.L.R. 1912 = 13 Cr. L.J. 182 = 13 Ind. 
Cas. 998. 

■ -S. 397— Sticks, 

In a country like this where many murders if not 
most are committed with sticks, sticks are deadly 
weapons within the meaning of S. 397> Indian Penal 
Code. 82 Ind. Cas. 45 = 25 Cr.L.J. li8i=A.I.R. 
1925 Nag. 136. 

3(b) Interpretation— “Uses” any deadly 

weapon. 

S. 397— Robbers exhibiting weapons but 
not inflicting blows with it. 

If robbers so exhibit dangerous weapons as to intend 
that by their exhibition of them, the persons robbed 
or sought to be robbed are likely to be further intimi- 
dated and that the commission of robbery might be 
facilitated, the robbers can be punished under S. 397. 
Indian Penal Code, although they do not a tually 
inilict blows with these weapons. A.I.R. 1938 Mad. 
477=39 Cr.L.J. 323 = J938 M.W.N. 215 = 173 Ind. 
Cas. 450. 

— S. 397 — Operation of section is not confined 
to case of actual causing of injury or attempt 
to cause injury. 

Section 397 is intended to cover the case of a person 
who displays a deadly weapon to frighten his victims 
or their nciglibours or who makes use of any deadly 
weapon for other similar purposes. Its operation 
is not confined to cases wlicre the weapon is used 
aaually for causing injury or for aiicmpiing to cause an 
injury, to another. A.I.R. 1934 Lali. 522 = 35 P.L.R. 
555 = 36 Cr.L.J. 253 = 153 Ind. Cas. 51. 

— — S. 397 — The using of a deadly weapon includes 
the carrying of it and employing it to overawe. It 
need not be used to inflia an injury. 1933 M.W.N. 

727. 

— S« 397 — ‘Uses* meaning of. 

The word ‘ uses ’ in S. 397 must be given a much 
wider meaning tlian cutting, stabbing or shooting ; it 
includes carrying the weapon for the purpose 
awing the victim. A. I R. 1933 Lah. 35 = 33 P-L.R. 
1081 = 34 Cr.L.J. 45 = 140 Ind. Cas. 528. 

S. 397— 'I'hc words * uses any deadly weapon ” in 

S. 397 arc wide enough to include a case in which a 
person levels a revolver in the hands of another person 
to overawe him. A.I.R. 1932 Oudh 103 = 7 Luck. 
543 = 9 O.W.N. 152 = 33 Cr.L.J. 926 = 139 Ind. 0»s. 
742. 

S. 397 — Accused overawing victim with 

deadly weapons. 

If a robber or dacoit carries with him a gim or 
sword and by tlui means overawes his victim, he is 
using that gun or sword althougli he may not actuallv 
fire the gun or wound or stab the person attacked with 
the sword, and he can be conviacd under S. 397, 
Indian Penal Code, if robbery or daa>ity has been 
actually committed. A.l-R. 1931 Cr.L.J. 

367 = 130 Ind. Cas. 640. 


S. 397— ‘Uses’ Meaning. 

The word “uses ” in S. 397 should be construed in 
a wide sense so as to include not merely cutting, stab- 
bing, shooting (as case may be) but also carrying 
the weapon for the purpose of overawing the person 
robbed. 

Where the complainant overawed by the deadly 
weapon carried by the accused made no resistance 
and the accused effected his purpose by a mere blow 
with the handle. 

Held, that the offence committed falls under S. 397 
and the Legislature requires his imprisonment for not 
less than seven years. 92 Ind. Cas. 750=20 S.L.R. 
46=27 Cr.L J. 334=A.I.R. 1926 Sind 150. 

— — S. 397 — ‘Uses a deadly weapon meaiUng 
of. 


The words * uses a deadly weapon * in S. 
include the carrying of a weapon for overawing the 
person robbed. 5 Bur. L.T. 9=6 L.B.R. 4t“*3 
Cr.L J. 267 = 14 Ind. Cas. 651. 

4. Punishment. 

— .~S. 397 — Sentence— Period of imprisonment. 

Where a convict under S. 397* Indian Penal Code 
has been sentenced to four years’ rigorous imprison- 
ment when the minimum sentence provided for by o. 
397 is seven years* rigorous imprisonment, the 
sentence must be enlianced from four years to seven 
years’ rigorous imprisonment. 106 Ind. Cas. 45^'“*^ 
Cr.L.J. 35=9 P L.T. 572=9 A.I. Cr. R. 279- 


— — S. 397 — Punishment. 

Section 397 provides minimum punishment for the 
lubstontivc offences created by Ss. 392 and 395. ^ 
here is no substantive offence created by o. 3V7 
here can be no punishment under S. 397 
lighcsi punislimcnt under S. 397 can be inmetea only 
m the offender who actually uses a deadly weapon 
)r causes or attempts to cause deaUi or grievous hurt. 
5. 34 cannot be applied to otlicr offenders to make 
them liable to enhanced punishment. 62 In^ i-Jf* 
Rur I. T. is8=22 Cr.L.J. so5 = io L.B.R- 269. 


5. Section does not create offence. 

S.397— Scope— No Substantive offence— 

Effect. 

Section 397 of the Indian Penal Code docs not 
tain any substantive offence, but merely prescribes 
the minimum puni^Iuncnt which can be passed 
robbery or dacoiiy is attended with certain circum- 
stances mentioned therein. Therforc, a conviction 
merely under S. 397 has no meaning. The conviction 
in the case of a dacoity should be under S. 395 
with S. 397 of the Indian Penal Code. 85 Ind. L-as. 
714 = 47 All. 59 = 6 L.R.A. Cr. 10=26 Cr.L.J. 57©“ 
A I R. 1925 All. 305. 


S. 397 — Limiting Punishment. 

Neither S. 397 nor S. 398 creates an offence. They 
merely limit the minimum of punishiyient whiim may 
be awarded if certain factsare proved. 8i Ind. Las. 
800=51 Oil. 265=25 Cr.L.J. io24=A.IR* *924 
Cal. 643. 

— — S. 397 — Section 397 docs not constinitc a separate 
offence. When five or more persons conjointly ^**'*^|* 
robbery they arc said to have committed daroity, ^ 
offence which is punishable under section 395* 
Where a confession was made and articles were founa 
which were identified as taken in dacoity. 
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Held, there was sufficient corroboration of approver’s 
story. 76 Ind. Cis. 819=25 Cr.L J. 259=A.I.R. 
1923 Lah. 389. 

6 . Miscellaneous. 

S. 3^ (as amended by Burma Act IV of 

I940>— Offences committed before i 6 th March 
1940— Amending Act IV of 1940, does not apply — 
Offence before i 6 th March 1940, but conviction 
after that date. 

The provisions of Burma Act, IV of 1940, have no 
application to offences which were committed before 
i6ffi March 1940. Consequently, the provisions of 
S. 397, Indian Penal Code, as they existed prior to the 
amendment, must be applied in a case where the 
accused committed the offence before i6th March, 
1940, but was convicted after that date, for it is by 
reason of the commission of the offence that the offen- 
der incurs the punishment and not by reason of his 
conviction by a Criminal Court. The trial, ending 
in a conviction, is merely the means whereby a Court 
of criminal justice ascertains that the accused is the 
person who has incurred the pimishment by having 
committed the offence. This is made clear by S. 5, 
Gen eal Clauses Act. A.I.R. 1941 Rang. 149 = 1941 
Rang. L.R. 58=42 Cr.LJ. 615 = 194 Ind. Cas. 720. 

— S. 397 — The Special Assistant Agent of Chica- 
cole empowered under S. 30, Criminal Procedure 
Code, is not competent to try the offence under S. 397, 
Indian Penal Code. 1934 M.W.N. 1286. 

397 — Charge and conviction — Charge for 
dacoity — Conviction for grievous hurt — Lega- 
lity. 

Dacoity is an offence against property, whereas 
Ss. 325, is an offence affecting human body. It is 
therefore not open to the Court to charge the accused 
under Ss, 392-397, and to convict them of an offence 
under S. 325. no Ind. Cas. 795=5 O.W.N. 601 = 
II A.I.Cr.R. 41=29 Cr.LJ. 763=A.1.R. 1928 Oudh 

373. 

— Ss. 397, 511 — Use of arms in endeavouring 
to effect escape. 

Where many persons broke into a house, and some 
of them used arms in trying to effect their escape, 
they could not be convicted under S. 397 read wtth 
S. 511. 23 A. 78 = 1900 A.W.N. 202, 

■■ ■ S. 39®~Who Can be convicted under. 

Obiter.— It is only the robbers who arc aaually 
armed with deadly weapons who can be charged and 
conviaed under S. 398. A.I.R. 1941 Mad. 489 = 1 L R. 
(1941) Mad. 592 = 52 L.W. 175 = 1941 M.W.N. 91 = 
(1941)1 M.L.J. 236=42 Cr.L J. 821 = 196 Ind. Cas. 119. 

Ss. 398, 392 and 397 — Section 398 is applicable 

only to a case of an attempt to commit robbery and has 
no application to a cise in which the robbery has 
actually been committed. A.I R. 1932 Oudh 103=7 
Luck. 543=9 O.W.N. 152 = 33 Cr.L.J. 926 = 139 Ind. 
Cas. 742. 

S. 398 — Construction. 

Section 34 has no application in the construction 
of S. 398. 107 Ind. Cas. 705 = 29 Cr.L.J. 383 = 10 
A.I.Cr.R. 11=30 Bom. L.R. 88 = 52 Bom. 168 = 
A.I.R. 1928 Bom. 52. 

S. 39^Interpretation—* Offender* Mean- 
ing. 

The word “offender” appearing in the section 
refers only to the person who is proved to have been 
armed with any deadly weapon and not to any other 


who, in combination with such person, may have 
committed robbery. 107 Ind. Cas' 705 = 52 Bom. 
168=30 Bom. L R. 88=29 Cr.L.J. 383 = 10 A.I. 
Cr.R. ii=A.I,R. 1928 Bom. 52. 

S. 398 — Scope — No substantive offence — 

Charge under S. 114 with S. 398 — Legality. 

Section 398 does not relate to a substantive offence. 
It only regulates the measure of punishment when 
certain facts are found to exist in ihe commission of 
the substantive offence which is robbery, and a charge 
under S. 114 read with S. 398 is not sustainable. 
A.I.R. 1924 Cal. 643, Foil. 107 Ind. Cas. 705 = 
52 Bom. 168=30 Bom. L R. 88=29 Cr.L J. 383 = 
10 A.I.Cr.R. ii=A.I.R. 1928 Bom. 52. 

S. 398 — Abetment. 

A man cannot be convicted of abetting an offence 
under S. 398, Indian Penal Code. 98 Ind. Cas. 181 = 
5 Bur. L.J. 103=27 CrLJ. I285=A.I.R. 1926 Rang. 
207. 

S. 398 — No substantive offence. 

Section 398, does not create a substantive offence. 
It merely provides that if any member of gang of 
dacoits is armed witli lethal weapon during the 
commission of a dacoity such member is to suffer a 
minimum punishment of 7 years. A.I.R. 1923 Lah. 
66 . 


S. 398 — Sentence — Adequacy. 

A sentence of five years in a dacoity case where a 
gun was fired to keep villagers away from coming to 
the help of tlie complainants is very inadequate. 
27 O.C 29 = 11 O.L.J. 210 = 25 Cr.L.J. 785 = A.I.R. 
1924 Oudh 314. 


S. 399 — Preparation 
constitutes. 


for dacoity — What 


Under S. 399, Indian Penal Code, it is an offence to 
make any preparation for committing dacoity. No 
hard and fast rule can be laid down that any parti- 
cular act or any particular kind of steps are necessary 
to constitute preparation. 'I'Jie essential thing is 
that the prosecution must show that there were persons 
who had conceived the design of contmiiiing dacoity. 
Once the existence of such conspiracy has been establi- 
shed then any steps taken with the intention and 
for the purpose of forwarding tJiat design may justify 
the Court in holding Uiat there has been preparation 
within the meaning of the section. 1943 Pat. 82, 
applied. 3 A.I Cr.D. 365=A I.H.1949 L.P. 340=51 
Cr.L.J. 167 = 51 P.L.R. 116. 


89.399,402 — “Preparation” and “attempt** 

distinguished — Assembling and preparation for 
dacoity are different. 


It is ordinarily no offence to make preparation for 
commuting a crime until the stage of preparation has 
passed and tliat of attempt is reached. Hut it is an 
offence under S. 399, Indian Penal Code, to “make 
any preparation for committing dacoity.” No hard 
and fast rule can be laid down that any particular 
act or any particular kind of steps towards the commis- 
sion of an offence arc nccessarv to constitute “ prepa- 
ration.” The essential thing is that the prosecution 
must show that there were persons who had conceived 
the design of committing dacoity. Once the exis- 
tence of such a compiracy has been established, ilicn 
any step taken with the intention and for the purpose 
of forwarding that design may justify the Court in 
holding that there has been preparation within the 
meaning of the seciion. 
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Per Varma J . — Preparation consists in devising or 
arranging means necessary for the commission of an 
offence; an attempt is the direct movement tow-ards 
the commission after preparations are made. 

[Distinction between assembling for purpose of com- 
mitting dacoity and preparation for a dacoiry drawn. j 

Where the members of the assembly about 13 in 
mimbcr covered a distance of 40 miles and seme of 
them were inquiring about substantial man : 

Held, that they passed the stage of assembly and 
that they were making preparations to commit dacony. 
AIR 1943 82=9 B.R. 185=44 Cr.LJ. 337 = 

21 Pat. 667=205 Ind. Cas. 69. 

5, 399 — Band of armed men with unlicensed 

fire-arms held, made preparation to commit 
dacoity. 

Where a band of armed men, some of them witli un- 
licensed fire-arms, who were moving .about mfmy miles 
from their villiges attempting to conceal tJieir piestncc, 
Uueaicned lliose who enquired who llicy were, resisted 
pursuit and fired at tliosc who pursued tluni, the only 
reasonable infcience tliat c.ui be drawn is lliat tl:e men 
were dacoils and had made preparation to commit 
dacoity. A.I R. 1943 5>»nd 2i2«l.LR. (1943) K.n. 
132=45 Cr.LJ. 130 = 209 Ind, Cas. 282. 

S. 399 — Accused found with gun; hihis, etc. in a 

room— Prosec tion proving olRnce under S. 359 — 
Accused olfering no explanation of incriminating 
circumstances : 

Held, prosecution evidence must be accepted. A.I R. 
1935 Oudh 471=36 Cr.L J. 1003 = 1935 O.W N. 
7'70 = 156 Ind. Cas. 815. 

— — S. 399 — Group of persons sitting round fire — 
Some of tnem having fire-arms — No evidence of inten- 
tion to conunit dacoity — On seeing headman, persons 

running away : 

Held, conviction under S 399 could not be sustafned 
AIR 1935 294 = 36 Cr.LJ. 1384 (2 )=i 58 

Ind. Cas. 500. 

S. 399 — Preparation, what is. 

The mere “assemblage” to commit dacoity does 
not am-Hini to “preparation” within the meaning 
of S. 399, Indi.in IVnal Code ; but where the mem- 
bers of the ging i-ike into ificir possession in'-tii ments 
of house-breaking and arms for the purpose of offtnee 
and defence and actually proceed to a place near the 
scene of the conietuplated dacoity, they are guilty of 
an olfence under b. 399-6 PK 1916 Cr., Foil 109 
InJ. Gis. 593=9 L‘h- 550-29 Cr L J 577 -- 10 
A I Cr.R. 293 = A I K 1928 Lah. 193- 

S. 399— Persons hiding near a village armed 

with gun — Conviction for preparation for 

committing dacity — If proper. 

Where' cert.iin persons were found attempting to 
conceal their ide-ntiiy and were also found aimed 
with .1 g>ui which they used while pursued by the 

vill iger*^. 

Held, that they wcie rightly convicted for pirpaja- 
lion to commit daceiiiy : 6 I* K 1916, Foil 97 I*^d. 
Gis 7-15 = 8 LLJ 406*— 27 F L R- 752*— 27 Cr.L.J. 

1 161 . 

— — S. 399 — Essentials. 

d o cstiblisli -an olP nee under S 399- Indian I’enal 
('Ode. K IS iitU necess.iryih.it the per'-ons shown to be 
iking the* prepir-ition sliould be li'e or more m 
l^'.mber. But it is necessary to prove th-it the raid 


for which they were making preparation be 

committed by five or more persons. Othcnyjee 
it would not be dacoity but merely robbery and mexs 
preparation for committing robbery, unless it ends 
in an actual attempt is not punishable by law^ 71 
rnd.Cas.36o=24CrLJ.I36. -n-.Tio-.nM, 

S. 399 — Preparation for committing daoblty, 

lo constitute prcp-iration for committing dacoity, 
the commission of ov^rt acts is not necessary. It is 
sufficient if some act to get ready for dacoity is done. 
A m.re assemblage to commit dacoity is not sudi 
prepar.-tion but possession of instilments for house 
breaking and of arms for offence and defence, and 
actual visit to die scene of contemplated dacoity, 
show such prep-ration. The formation and sudi 
prep ration by each ifiember of the gang need not be 
proved. 6 P.R 1916 Cr =17 Cr.L.J. 280=37 P.W.R. 
1916, Cr. =34 Ind. Cis. looo. 

'1 

Ss. 399 and 402 — Making preparations— 

Mere proposals. 

M(.re discussing the possibilities of ccnjnitting 
dacoity and various suggestions to loot scveiil places 
without evidence that accused assembled for ccirmilting 
a dacoity or for preparations, do not maltc the persons 
liable under S. 399 or S. 402. 17 Cr.LJ. 97=32 

Ind. Cas. 833 (Oil.). 

Ss. 399 and 148 — Onus on prosecution to 

prove intent — Common object — Proof of* 

TJie onus is on prosecution under S. 399 to show 
that there was an inictit to commit dacoity dr Aat 
there was any step towards committing it. If no 
proof was forthcoming that the common objea was 
dacoity or any force or vidence was used up to the 
time when they were separated no charge under S. 148 
is possible. 17 Bom. L.R. 906=16 Cr.L.J. 745=* 
31 Ind. Cis. 345- 

Ss. 399 and 402 — Charges under Ss. 399 and 

402 — Treated not alternately but additionally— 
Acquittal under former section — Whether ope- 
rates as acquittal under latter — Repugnancy- 
High Court’s power to alter — Distinction between 
the two sections. 

Where a duirge was of two separate offences Uid 
in an alternative form under Ss. 399 and 402, and 
was treated not alternatively but as additional , acquittal 
under tfie former section does not Involve an acquittal 
under the latter and conviction Uicrcundcr iS’ P^ 
vitiated by rcpugniincy, but even if it were, the High 
Court cin alter the finding of acquittal into one of 
conviction mihiMining the sentence S. 402, Indian 
Pena) (3oJc, applies to mere assembling without fur- 
ther preparation ; S. 399 applies to a ease where 
such preparation is proved in addition. But a person 
miy not be guilty of dacoity though guilty of prepara- 
tion and not guilty of preparation yet guilty of an 
assembly. 41 C'^1 350=18 C.W.N. 498 = 15 Cr.L.J. 
385=23 Ind. Cis. 985. 

S 400. 

Synopsis. 

1. Conviction and sentence. 

2. Evidence and proof. 

3. Interpretation — “Belong.” 

I. Conviction and Sentence. 

S. 400 — No actual offence under S. 3 S>^“ 


Legality of conviction — Conviction under S. 39 ^ 
if a bar to conviction under this section. 

A oanviction cm be had under S 400 even wh^ 
no .iciual commission of a dacoity is proved. The 
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element of the offence is association with the know- 
ledge that it is formed for the purpose of committing 
dacoities habitually. Hence where sentence is alictdy 
passed for the offence of committing dacoity there is 
no bar to the passing of a sentence under S 400. 89 

Ind. Cas. 836=27 O.C. 385=26 Cr.L.J I412 = A.I R. 
1925 Oudh 374. 

2. Evidence and Proof. 

(See also NOTE i UNDER S. 401.) 

(a) General. 

(b) Previous conviction. 

2(a) Evidence and Proof— (General) 

- - — S. 400— Evidence — Actual participation in 
dacoity. 

It is not necessary for a conviction under S. 400 
that the person convicted must have taken part in any 
dacoity. Evidence showing the actual panicipi iicn ty 
an accused in any given dacoity is evidence both of 
his association with the gang and his object in such 
association. Evidence which though not believed for 
the purpose of conviction under S. 395, Indian Penal 
Code may yet be relied upon for the purpose of a con- 
viction under S. 400. A conviction under S. 4C0 
carmot be considered bad in law merely because the 
evidence on the record would also have justified a 
conviction of a specific offence under S. 395- 7 O.W.N. 
862 = 1930 Cr.C. i 079=A.I.R. 1930 Oudh 455. 

S. 400 — Evidence as to commission of offence 

and proceedings under S. ixo, Criminal Proce- 
dure Code — Admissibility. 

Inatrial for offence punishable under S. 400, Indim 
Penal C)ode, namely, of belonging to a .gang of dacoits 
the evidence of commission of an offence and that the 
accused were bound down under S. 110 of the Criminal 
Procedure Code is a 'missible. 87 Ind. Cas. 925 = 
52 Cal. 595 = 26 Cr.L.J. 1037 = 42 C.L.J. 50i=A I.R. 
1925 Cal. 872. 

S. 400 — Existence of gang — Crimes commit- 
ted. 

The existence of a gang associated for the purpose 
of habitually committing dacoity is the fust element 
that the prosecution has to prove in the cltarge tne'er 
S. 400. In such a case evidence tliat members of the 
same gang committed several burglaries, i.e. crimes 
other than dacoity would be relevant to the charge 
(32 Mad. 179, not Foil.) 83 Ind, Cas. 683 = 11 O.L.J. 
632=26 Cr.L.J. I23=A.I.R. 1925 Oudh 144. 

■ - S. 400 — Proof of existence of gang — Crimes 

committed. 

When examining the general question of the exis- 
tence of a gang the Court need not look for the com- 
plicity of every one of tltc accused in every one of the 
d-coilics proved to have been conunitted. It is suffi- 
cient to find that out of the accused one or more had 
taken part in the dacoities so that the presumption is 
strong that a gang had committed all these dacoities. 
89 Ind. Cas 836 = 27 O.C. 385 = 26 Cr.L J. 1412 = 
A.I.R. 1925 Oudh 374. 

S. 400 — General criminality if can be attri- 
buted to individuals — Gist of offence under 
section — Acquittal of accused — Adverse infe- 
rence from — Evidence of approver. 

The general criminality of a tribe or caste cannot 
be imputed to individual members of gangs in a prose- 
cution under S. 400 of the Code. 


460 — 2. Evidence and Proof. 

The mere fact that the persons who were accused 
under S. 400 were acquitted cannot be relied upon by 
the prosecution that they were habitual dacoits. 

Association is the gist of the offence under S. 400 
and the prosecution must prove that the accused 
belonged to a gang who habitually commit dacoity. 

The evidence of the approver in a case under S. 400 
must be corroborated to such an extent as to connect 
the accused with the offence that he belonged to an 
association or gang bent upon habitually committing 
dacoity. 16 C.W.N. 69 = 13 Cr.L.J. 39 = 13 Ind. (Zas. 

279. 

-S. 400— Gang — Liability of members. 

If a gang however small is found to have been 
formed for tne purpose of habitually committing dacoity, 
all persons who thereafter joined that gang in one 
or more cases, come witlun the operation of S. 400. 

In cases under S. 400 against a gang of desperate 
men prepared to do anything in carrying out tl*eir 
crimes, the heaviest possible sentences should be 
pissed. In awarding.sentences the Court should not 
consider whether particular offenders were concerned 
in only one or more of the dacoities committed by the 
gang but wlxether it was clearly established that they 
did in fact join a recognised gang, is an important 
point. 68 P.L.R. 1911=45 P.W.R. 1911 Cr. = i2 
Cr.L.J. 260 = 10 Ind. Cas. 833. 

S. 400 — Essentials — Evidence establishing 

conviction imder S. 395. 

It is not necessary for a conviction under S. 400, 
Indian Penal Code, tliat the person conviacd must 
have taken part in any one dacoity. A person cannot 
be said to belong to a gang of dacoits within the mcan- 
irig of S. 400 about whom the Court is satisfied that 
his connection with the gang was limited. A convic- 
tion under S, 400 cannot be considered bad in law’ 
merely because the evidence on the record would also 
have justified conviction for a specific offence under 
S. 395> Indian Penal Code. 13 O.C. 235 = 11 Cr.L.J. 
551=7 Ind. Cas. 1006. 

S. 400 (i) — Evidence of habitually commit- 
ting dacoity. 

To sustain a conviction undvr S. 400 (i) it must 
be proved that there was an association and that the 
association was for the purpose of habitually committing 
dacoity and the habit must be proved by aggregate 
facts. 18 P.L.R. 1910 = 11 Cr.L.J. 364 = 6 Ind. 
Ois. 492. 

S. 400 — Scope of — Proof required. 

In a case under $. 4c o, the prosecution is bound 
to prove that the accused belonged to a gang which was 
consciously associated for the specific purpose of 
habitually committing dacoity. Such direct proof 
will, however, be rarely forthcoming. In the ab- 
sence of direct evidence, the associating and the pur- 
pose thereof may be established by proof of facts 
from which they m»y be reasonably inferred. Evidence 
to show that the accused liad committed crimes other 
thin dacoities is really evidence of bad character 
and IS excluded by S. 54 of the Evidence Act If 
there be sufficient evidence that the accused or groups 
of tJiem had been concerned in a largo number of 
dacoiticsm a comp iratively short space of time, it might 
nor improperly be inferred from that evidence alone that 
they were members of a gang associated for the pur- 
pose of habitually committing dacoity. Per Ptnhey, 

J. r—b. 400 appears to postulate the existence of 
a de^tc g .ng operatmg for a definite period and 
the objea of the section would seem to provide fo 
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the punishment of those proved to be members of 
such a gang and against whom evidence is not forth- 
coming to convict them of specific offences of dacoity. 
(1908) 32 M. 179=5 ML.T. ioo«9 Cr.L.J. 567=2 
Ind. Cas. 307. 

2 (b) Evidence and Proofs Previous 

conviction. 

S. 400— Previous conviction — Value of. 

Where the evidence of previous conviction or the 
evidence that a man has been bound over under the 
preventive sections can be considered only as evidence 
of character it must be excluded, but where such evi- 
dence is admissible aliutide, it should not be excluded. 
Where the accused is charged under S. 400, Indian 
Penal Code, such evidence is admissible, not as evidence 
of character but as evidence to prove habit and 
association. 7 O.W.N. 862=128 Ind. Cas. 739 = 
A.I.R. 1930 Oudh 455. 

Ss. 400 and 40X — Proof— Previous conviction. 

In cases where other evidence has established 
association for the purpose of habitually committing 
theft, evidence of previous convictions whether for 
offences against property or for bad livelihood is 
admissible to prove not ihc bad character but 
habit and for such purpose evidence of oonviaions 
for bad livelihood is more valuable. 38 Cal. 408 = 
15 C.W.N. 461 = 12 Cr.L.J. 97=9 Ind. Cas. 555. 

S. 400— Belonging to a gang of dacoits — 

Proof — Previous conviction — Relevancy. 

I 

Previous convictions of the accused for dacoity 
along with other dacoits is relevant against him under 
Explanation 2 of S. 14 of the Evidence Act. But 
the propriety of the accused’s conviaion must be 
judged exclusively by reference to the evidence 
adduced by the prosecution at the trial. The con- 
fessions made by his accomplices at previous trials 
for dacoity cannot be taken into consideration 
against the accused under S. 30 of the Evidence Act. 
Such confessions do not stand on a better footing 
than iJ\e sworn testimony of an accomplice and cannot 
be treated as good evidence against the accused without 
being corroborated aliunde by independent evidence 
in material particulars and especially in respect of the 
identity of the acaised. ii Cr.L J. 364=18 P.L.R. 
1910 = 6 Ind. Cas. 492. 

3. Interpretation — “ Belong.** 

(.SVe also NOTE 2 UNDER S. 401). 

S. 400— ‘Belong* Meaning. 

The term “belong” in S. 400, implies something 
more than the idea of cabual association ; it involves 
the notion of continuity and indic-ucs a more or less 
iiitimne connexion with a body of persons extending 
over a period of time suflicicntly long to warrant the 
inference ilut the person ulfected has identified him- 
self with a band, the common purpose of which is 
the habitual coimnission of dacoity. A I.R. 1930 
Oudh 455 — 7 O W.N. 862=128 Ind. Cas. 739. 

S. 400 — Interpretation — ‘ Belong * — Mean- 
ing. 

The word “belong” in S. 400 implies something 
more than a casual association. It involves the idea 
of continuity rather than of permanency and also of a 
connexion extending long enough to svarrant the in- 
ference iliat the accused has identified himself with 
the gang which has for its object the liabiiual com- 
mission of dacoity. 'I'he essence of the section is the 
agreement lubituaUy to commit dacoity not tlic actual 
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comTiission or attempted commission of dacoities. 
The existence of such an agreement and the partici- 
pation of any person in that agreement may be infer- 
red from circumstances. 1 10 Ind. Cas. 449=47 C.L.J. 
471 = 10 A.I.Cr.R. 371=29 Cr.L.J. 705=A.I.R. 1928 
Cal. 309. 

— — S. 400— “Belong” — Meaning. 

The term ‘belong* implies something more than the 
idea of casual association ; it involves the notion of 
continuity and indicates a more or less intimate con- 
neaion with a body of persons extending over a period 
of time sufficiently long to warrant the inference that 
the person affected has identified himself with the 
band, the common purpose of which is the habitual 
commission of dacoity. 63 Ind. Cas. 455=19 A.L.J. 
725=22 Cr.L J. 663=A.I.R. 1921 All. 32. 

'S. 400— Gang of dacoits, belonging to. 

The term ‘belong* in S. 400 means something 
more than casual association ; it involves the 
idea of continuity and shows a more or less intimate 
connection w'ith a body of persons for a period of time 
sufficiently long to warrant the inference that the 
person has identified himself with a band whose 
common purpose is the habitual commission of dacoity. 
13 O.C. 213 = 11 Cr.L.J. 554=7 Ind. Cas. 1012. 

$.401. 

Synopsis. 

X. Evidence and Proof. 

2. Interpretation — “ Belong **. 

3. Joint trial. 

4. Sentence. 

5. Miscellaneous. 

X. Evidence and Proof. 

(See also NOTE 2 UNDER S. 400) 

I. Evidence and Proof. 

(a) GcneraL 

(b) Previous conviction. 

X (a). Evidence and Proof— (General), 

S. 401 — Evidence of association before 

period of charge — Admissibility to corroboraet 
other evidence of association during that period. 

Where several persons arc being tried under S. 4®^ 
of being members of a large gang, the evidence that a 
big gang was in existence and was committing acts of 
depredation on the community all over India, Burma 
and Ceylon, and that some of the accused who were 
residents of a particular village were found associated 
together in crime characteristic of the gang in parts so 
distant as Calcutta, Midnapore, Karachi, various ^rts 
of Ceylon and Rangoon is sufficient to justify 0 
Judge even of very little proof on actual association 01 
particular accused in leaving it to the jury to decide 
whether the accused was a member of tlte gang. 

In such a case, evidence of association before the 
period of charge is admissible 10 corroborate the 
evidence of association during that period. A.I R- 

1938 Mad. 858 = 1938 M.W.N. 595=48 L.W. 639=40 
Cr. L.J. 355 = 180 Ind. Cas. 431. 

S. 401 — That each member committed 

need not be shown. A I R. 1937 Nag. 17 = 38 
25I=I,L.R. (1937) Nag. 315 = 166 Ind. Cos. 58/ 
(E.B.). 
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— S. 401 — Admissibility of facts showing 
prevalence of thefts in locality and their nature. 

In the absence of direct evidence, the purpose of 
association may be established by proof of acts from 
which this may be reasonably inferred. The prevalence 
of thefts in a certain area and the rise and fall coin- 
ciding with action taken against members of the 
supposed gang are as much relevant circumstances 
in a trial under S. 401 as are the convictions obtained 
against certain members. Of course, the possibility 
has to be kept in mind that certain of these crimes 
may have been committed by independent persons. 
A.I.R. 1937 Nag. 17=38 CrX.J. 25i=I.L.R. (i937) 
315 = 166 Ind. Cas. 587 (F.B.). 

— — S.401 — Inatrial under S. 401, Indian Penal Code 
in considering whetlier there was an association of 
gang, evidence tliat certain of the persons were seen 
near the scene of house breakings either before or 
after the event is a relevant faa. A.I.R. 1937 Nag. 
17=38 Cr.L.J. 251 = I.LR. (i 937) Nag. 315 = 166 
Ind. Cas. 587(F.B.). 

S. 401 — Evidence — Existence of gang of cattle 

lifters — Names of suspects in reports to Police 
Officers — Admissibility. 

^though there is no objection to police officers 
being called to prove the existence of a gang of cattle 
lifters and the frequency of thefts in the area where 
that gang operated, the reports made to them from 
time to time or brought to their notice showing the 
names of particular suspects are inadmissible as being 
hearsay and should be excluded. 24 S.L.R. 252 = 126 
Ind. Cas. 468=A.I.R. 1930 Sind 211. 

S, 401 — Essentials — Proof of taking part 

in particular theft or robbery — If necessary. 

It is not necessary for a conviction under S. 401 
that the person convicted must have taken part in any 
one theft or robbery. Evidence showing the actual 
participation by an accused in any given theft or 
robbery is evidence both of his association with the 
gang and of his object in such association. Evidence 
whi^ though not believed for the purpose of a con- 
viction under S. 379 or S. 392 may yet be relied upon 
for the purpose of conviction under S. 401. 118 

Ind. Cas. 423 = 6 O.W.N. 441 = 30 Cr.L.J. 922 = 1929 
Cr.C. I43=A,I,R. 1929 Oudh 321. 

— — S. 401 — Enquiry into theft by panchayat 
and calling a person suspect, or accepting money 
for search of stolen property — Sufficiency. 

The evidence that a panchayat enquired into a theft 
and called a person before it as a suspect, or that a 
person accepted money and agreed to make a search 
for stolen property and to restore it to the owner docs 
not as agiinst that person prove any of the ingredients 
of the offence punishable under S. 401. 94 Ind. Cas. 
264=27 P.L.R. 276=27 Cr.L.J. 6oo=A.I.R. 1926 
Lah.439. 

S. 401 — Existence of gang not proved — 

Stolen property traced through accused's infor- 
mation — Legality of conviction. 

The evidence against accused was that several 
thefts and several articles which had been stolen from 
different houses were discovered on the information 
supplied by him, that he was suspected in one of those 
theft cases and that he made promises to restore certain 
stolen cattle. 

Held, that such evidence did not prove that he was 
a member of a gang of habitual thieves the very exis- 
tence of which had not been proved. 87 Ind Cas 
848 = 26 Cr.L.J. i 024=A.I.R. 1925 Lah. 604. 
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— — S. 401— Proof of each member being a habi" 
tual thief— If necessary. 

It is not necessary to prove that each individual 
member of a gang lias habitually committed theft or 
any particular act of theft. Once it is proved that a 
gang was formed for the purpose of habitually commit- 
ting theft, all persons who thereafter join the gang 
in commttting one or more thefts come within S. 401 
of the Indian Penal Code. 77 Ind. Cas. 984 = 25 
Cr.L J. 520=A.I.R. 1923 Lah. 666. 

S. 401 — Facts to be proved. 

To sustain a conviction on a charge under Section 
401, Indian Penal Code, it is necessary to prove — 

(1) tliat there existed a gang of persons j 

(2) that those persons were associated for the 
purpose of committing theft or robbery ; 

(3) that theft or robbery was to be committed 
habitually ; 

(4) that the accused was a member of such 
gang. In the absence of direct evidence the associating 
and the purpose of the asociation may be established 
by proof of acts from which these may be reasonably 
inferred. 73 Ind. Cas. 815=24 Cr.L.J. 703=A.I R. 
1923 X^. 327. 

S. 401 — Essentials of — Association for habi- 
tually committing theft — Evidence. 

The gist of offence under S. 401 is association for 
the purpose of habitually committing theft or robbery. 
Habit is to be proved by tlie aggregate of acts. An 
order under S. no of tlie Criminal Procedure Code 
against the accused and detention in jail for failure 
to furnish security thereunder, do not bar their subse- 
quent trial under S. 401, Indian Penal Code. Evidence 
of previous conviaions of theft and of being bound 
down under S. no, Criminal Procedure Code, is not 
admissible on a subsequent trial of the accused under 
S. 401, Indian Penal Code, to prove either the com- 
mission of such offence or bad character. Evidence 
of the commission of several thefts of meeting together 
at different places before and after the conunission 
of thefts and burglaries in bazaars, boats and houses 
of being seen on various occasions carrying away 
stolen articles are found in company imdcr circum- 
stances suggesting complicity in thefts and burglaries, 
and evidence of systematic thefts of ctittlc by indivi- 
dual accused arc sufficient to support a conviction 
under S. 401. 47 Cal. 154 = 31 C.L.J. 192 = 21 Cr.L.J. 
386=55 Ind. Cas. 994. 

S. 401 — Proof of the offence — Offence how 

established. 

The following proof is ncccssaiy for an offence 
under S. 401: O) A gang of persons existed. 
<2)The persons joined together to commit theft or lol b- 
ery. (3) Robbery or theft was to be habitually com- 
mitted. (4) The accused belongs to such a gang. 

When a gang is once established all persons joining 
the gang in some theft, generally become members 
of the gang, but it is not without exception. A person 
joining the gang knowing its purpose is its member 
but a person taking pari in a theft with some members 
of the gang is not necessarily its member. 

No unfavourable presumption should he drawn 
against persons associating with the members of a 
gang at fairs, weddings, and liquor shops. 110 P.L.R. 

P.W.R. 1916 Cr. = i7 Cr.L.J. 443 = 35 
Ind. Cas. 1003. 

S. 401— Habitual gang of thieves^ Facts 

necessary to sustain conviction — ‘Agoo* Posi- 
tion of. 

. The Agoo , t-e.i the receiver of stolen property 
in the interests of thieves is a principal member of the 
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gang and is witiiin S. 401 of the Code. To sustain 
a conviction under S. 401 it is necessary to prove that 
those persons were associated for the purpose of com- 
mitting theft, and robbery; that theft or robbery was to 
be habitually committed, and that the accused w^as a 
member of that gang. When once a gmg is proved 
however small it may be, all persons joining it in one 
or more cases of theft come within S. 401. 13 PR. 

1914 Cr. = i6 Cr.LJ. 33 = 223 P.L R. 1915 = 26 Ind. 
Cas. 625. 


S. 401 — Association for the purpose of 

habitual theft. 

For a conviction under S. 401, proof of associr-iicn 
and that the association was for purposes of habitual 
theft, arc necessary. Where the accused, in company 
with three otiters, whose whereabouts were unknown, 
came to a village and they were regarded with suspicion, 
and on being challenged ran away, but in tlxc pursuit, 
the accused wus cauglit, and it was not shown who tltc 
others were, or whether they had before been seen 
together in the neighbourhood, or at some other place 
under suspicious circumstances, that any one of 
them had ever been suspected or found guilty of theft 
or robbery. 

Held, that the conviction under S. 401 is bad and 
that tlie f^act that the accused had at one lime been 
bound over under S. 110 of the Criminal Procedure 
Code, was immaterial. 36 P.W'R. 1912 Cr. =258 
P.L R. 1912 = 13 Cr L.J. 799 t7 Ind Cas. 543- 

S. 40X — Habitual offenders. 

For a conviction under this section, it must be 
clearly esublishcd that the m;mbers composing of a 
ging have combined or come together for the purpose 
of habitually cominiii'ng theft or robbery. 'I'he fact 
that several members of a gang of a wandering tribe 
were dishonest and did commit thefts and other crinivs 
is not in Itself sutliciem losliow tint they combined for 
habitually committing thefts. Tlie mere stay of wives 
and children with the adult members does not enable 
a Court to infer th .1 they were assoc* ites for the thefts. 
9 A L J. 565 12 Cr.L J 204 10 Ind Cas. 23. 


I. (bj Evidence and Proof — Previous conviction. 


S. 401 — Previous convictions of accused not 

properly proved — Prosecution case weakened — 
Retrial, if should be ordered and when not pro- 
per. 


Where, in a trial of several accused under S. 401. 
Indian Penal Code, the alleged previous convictions 
of some of them arc not properly proved which results 
in mucrially weakening of the prosecution case, the 
Ordinary and proper piocedure would be ti> order a 
retrial of these accuseil ; but where this would neces- 
sitate another very elab‘>rate trial at considerable cost 
and trouble to both the (3rown and to the accused and 
the accused have already served nine months in jail, 
the interests of justice do not demand that a rvirj‘‘I 
thtse accused sh>5'Jli be ordered. A l.R. 1938 Alad. 
»58=4« L W. 639=1938 M.W.N. 595 — Cr.L J. 
355- ■ iKo Ind. Cas. 431- 


S 401— Evidence of previous conviction of dacx>ity 

an 1 of orders under S. no, Crimiiia! Procedure Code, 
IS admissible for the purinise of proving habit and associ- 
ation in .1 subsequent trial under S. 40** Indian lenal 
Co le. Thus the fact that certain of the .accused were 
Previous convicts and bound over is not without 

significmcc. A I K. 1937 Nag. 37^3®.^^: ^ 
251=1 LR, ^937) Nag, 315 = 166 Ind. Ois. 587 

(FH.) 
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S. 40X — Previous proceedings. imdw Se& ixo, 

Criooinal Procedure Code — Admissibility. 

Previous convictions and proceedings under S. zio. 
Criminal Procedure Code, are admissible in a case 
under S. 401 for the purpose of proving habit though 
DOC of general bad character and are not excluded by 
S. 54, Evidence Act. 24 S.L.R. 252=126 Ind. Cas. 
468 = A.I R. 1930 Sind. 211. 

S. 401 — Belonging to gang of thieves — Pre- 
vious convictions and orders under $• xxo of 
the Criminal Procedure Code. 

In a trial under S. 401, Indian Penal Code, evidence 
may be adduced and taken into condidcration. of pre- 
vious convictions of some of the accused for offences 
of theft, house-breaking and receiving or concealing 
stolen properly both prior and subsequent to the 
year when the nucleus of the gang was found to have 
been first formed. Evidence of orders passed from 
time to time against some of the accused under S. HO, 
Criminal Procedure Code, demanding from them secu- 
rity for good behaviour is also admissible. 3 PR. 19*5 
Cr. = i9rP.LR 1915=16 Cr.L.J. 300 = 28 Ind. Cas. 

524- 

S. 40X — Gang — Habitual theft — Previous 

convictions. 

Under S. 401, Indian Penal Code, in determining 
whether a party of accused persons, constitutes a gang 
of persons associated for the purpose of habitual theft, 
evidence that each individual of the party is a convicted 
thief, is relevant. The evidence can be tendered 
whether before or after the prosecution have established 
the association. 14 Bom. L.R. 373 = 13 Cr. L.J. 539= 
15 Ind. Cas. 811. 

2. Interpretation — Belong.*' 

(Sec also NOTE 3 UNUER S. 40O) 

S. 40X— Belonging to gang— Meaning— Recei- 
ver of stolen property if within the expression 

It emnot be laid down as a general proposition 
that a person who receives stolen property from a 
gmg of [he c’ur.ictcr prcsciibcd in S. 401 is a mcm- 
b.r of the g.mg. The word “ belong ” used in S. 40* 
is lu) doubt Nerv comprehensive, but the expression 
• to belong lo a gmg of persons, etc.’’ conveys the 
same idea as “ to be one of a gang of persons, etc. 

I he object of the section obviously is to punish the 
persons who orgmize thieving expeditions foiin a 
party to commit theft. A person who receives stolen 
property from them cannot be said to belong to their 
gang 99 Ind. Cas. 851=28 PL.R. 19^28 Cr.L.J. 
i79=rA lR 1927 Lah. 524. 

3. Joint trial. 

S. 401 — Cases, if can be combined 

Where two Sessions cases arc started against persons 
accused under S. 401 of being membeis of a gang, U 
n.)t only permissible to combine the two trials but 
w'lien all the accused arc members of one gang, tms 
procedure is also convenient and proper. A I R- 
1938 Mad. 858=1938 M.WN. 595“48 L.W. 639== 
40 Cr.L.J. 355= 43*- 

Ss. 401 and 413— Receiving stolen 

from gang — Whether sufficient for conviction 
under S. 401— Joint trial of different person* 
under Ss. 401 and 413. 

The (Act that the accused had received jiplen pro- 
perty from u gang of the ciiaractcr described in b. 4®*, 
Indian Penal Code, on a number of occasions is not m 
' itself sullk'icnt for his conviction under S. 401. 
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T.ie offeacc of being a member of a gang of the kind 
described in S. 401 and the offence of receiving stolen 
property from members of the gang on different occa- 
sions cannot be said to be committed in the same 
transaction and a joint trial of different sets of persons 
under Ss. 401 and 413, Indian Penal Code is illegal. 
A.IR. 1932 Lah. 486=33 Cr.LJ. 584 = 33 PL.R. 
736 = 138 Ind. Cas. 424. 


4. Sentence. 

— — Ss. 401 and 457 — Separate sentences under — 
Legality of. 

Though technically the offence of being member of a 
gang associated for the purpose of committing burg- 
laries is different from that of actually taking part in 
them, yet where the main evidence to establish member- 
ship consists of the faa that the accused took part 
or received some of the proceeds of the burglaries, 
it is not equitable to give separate sentences under 
Ss. 401 and 457, Indian Penal Code. A.I.R. 1932 
Lah. 298 = 33 Cr.L.J. 251 = 33 P.L.R. 602 = 136 Ind. 
Cas. 27. 

‘S. 401— Sentence — Points to be considered. 

In determining to what extent in any particular 
case the punishment should approach to or recede 
from the maximum limit prescribed by the section 
the trying Magistrate has to take into account several 
factors, inter alia the antecedents of the prisoner 
whether such antecedents speak well or ill of him, 
such as his character and state of life of whether good 
or bad including the previous convictions, if any. So 
while assessing sentence under S. 401 the Magistrate 
can take into consideration previous convictions and 
orders under S. no, Indian Penal Code, even when 
S. 75, Indian Penal Code, does not apply. 24 S.L.R. 
252 = 126 Ind. Cas. 468=A.I R. 1930 Sind 211. 

5. Miscellaneous. 

S. 401 and Criminal Procedure Code, S. 1x0 — 

Difference between — One punitive while other 
preventive. 

The difference between S 401 of the Indian Penal 
Cole and S. no of Criminal Procedure Code, is that 
while under the former it is necessary to prove that 
several persons have associated together forming a 
gang for the purpose of habitually committing theft or 
robbery and their activities have in fact matcrialiycd 
into active robberies and thefts to attempts at such 
offences, the latter being only a preventive section 
evidence of strong suspicion and evil repute that 
such person or persons engage in criminal aaiviiics 
is e“ough to render them liable to be bound down to 
be of good behaviour. S. 401 of the Indian Penal Code 
is punitive while S, 110 of the Criminal Procedure 
Code is preventive. 1946 OWN. 316=19460 A. 
(CC) 227 = 227 Ind. Cas. 204=1946 A Cr.C 126 = 
1946 A W.R. (C C.) 227=47 Cr.L.J. ioi9 = A I.R. 1947 
Oudh 86. 

S. 401 — Where it appeared that it was open to 

the Police to proceed against certain persons cither 
under S. 401, Indian Penal Code, or under S. no. 
Criminal Procedure Code and after some discussion 
it was decided to take proceedings under S. no ; 

Held, that the course was a perfectly legitimate 
one for the prosecution to take and that it could not be 
objected against on the ground that a substantive 
charge should have been laid against them. A.IR. 
1933 Oudh 251 = 10 O W N 325 = 34 Cr L.J. 852 = 
144 Ind. Cas. 944 


S. 401— Charge. 

In trial under S. 401, Indian Penal Code, there 
is nothing objectionable if in Sessions Court only 
one charge has been framed against all accused though 
a number of independent charge sheets were originally 
filed. A.I.R. 1938 Mad. 858=48 L.W. 639=(i938) 
M.W.N. 595 = 40 Cr.L.J. 355=180 Ind. Cas, 431. 

— — S. 401 — Prosecution under S* nature of. 

A prosecution under S. 401 is of a peculiar nature 
differing from an ordinary case in respect of the num- 
bers of accused involved, and the extent of time coveicd 
by their operations. There can be no definite rule 
of limitation barring responsibility for stolen property 
after a certain time. Each case must be judged in 
view of the circumstances. Important factors are 
the number of articles recovered and the way in which 
information led to their recovery. A.I.R. 1937 Nag. 
17 = 38 Cr.L.J. 25I = I.L.R. (i937) Nag. 315 = 166 
Ind. Cas. 587. 

S. 401 — Conviction — Legality — Offence also 

under Sec. 379 or 392. 

A conviction under S. 401 cannot be considered 
bad in law merely because the evidence on the record 
would also have justified a conviction of a specific 
offence under S. 379 or 392. 118 Ind. Cas. 423 = 

6 O W.N. 441 = 30 Cr.L.J. 922 = 1929 Cr.C. 143 = 
A.I.R. 1929 Oudh 321. 

S. 402 — Proof of purpose of assembly — 

Inference from the circumstances and the nature 
of articles recovered from the possession of 
the accused. 

Where persons arc accused under Ss. 309/402, 
Indian Penal Code, it is difficult to give direct evictnee 
of the purpose of the assembly. The purpose of 
the assembly can be gathered only from the circim- 
stances of the arrest of the accused and the nature 
of the articles recovered from the possession of the 
accused. 1949 A. W.R. 471 =A. I.R. 1950 A, 93 =51 
Cr.L J. 399- 

S. 402 — What is offence under — Accused 

assembled together on the night of dacoity — 
Two of them armed with revolvers and one with 
spear. 

Where the accused, three of whom were residents 
of another village, assembled on the night of the dacoity 
under a shishamtrcc, outside a village and two of Uicm 
were armed with revolvers and one with a spear ; 

Held, that the accused committed an offence falling 
within the purview of S. 402, Indian Penal Code ; 
37 PWR. 1916 Cr. Foil. 106 Ind. Cas. 350= 

9 A I Cr.R. 346 = 29 Cr.L.J. I4 = A.I.R. 1928 Lah. 
144- 

S. 402 — Accused found assembled, fully 

prepared for dacoity. 

Where the accused are cauglu at a lonely well at a 
long distance from their respective hemes in dilTcrtnt 
villages fully armed and equipped fe>r committing a 
dacoity, their conviction under S. 402 is competent 
6 P.R, I9 i 6=AIR. 1925 All. 62 and 23 All. 124, 
Appl. 94 lud Os. 269 = 27 Cr.L.J. 605. 

— — S. 402— Evidence — Accused coming from 
different villages— Arrested on suspicion 
by villagers— Various circumstances showing 
their guilty intention— Legality of conviction. 

The accused were all residents of different villages 
and they mostly lived at a great distance from the 
\nllagc where they svere caught. Thev gRve a number 
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of separate reasons, for tlic most part entirely improba- 
ble, to account for their being caught in the particular 
village. Different portions of the same manual on 
bayonet training were found in the possession of diffe- 
rent accused who came from different villages. A lot 
of ammunition was recovered from some of the accus- 
ed and they were all armed. A series of armed 
dacoitics had occurred recently in the district. The 
accused were arrested by the villagers themselves 
on suspicion. 84 Ind. Cas. 860=22 A.L.J. 1028 = 
26 Cr.L.J. 380=5 L.R.A. Cr. 156=A.I.R. 1926 
All. 62. 

Ss. 402 and 399 — Assembling at a rendez- 
vous. 

Some members of a gang who had assembled though 
unarmed at a rendezvous for the common purpose 
were guilty under S. 402, though not under S. 399. 
19 Cr.L.J. 43=42 Ind. 0»s. 1003 (All,). 

— — S. 402 — Member of a gang of dacoits. 

Prosecution need only prove that the accused arc 
members of a gang which had in fact committed prepa- 
ration for dacoity and not what exact part was played 
bv each member in such preparation. 6 P.R. 1916 
Cr.=’i7 Cr.L.J. 280=37 P.W.R. 1916 Cr. = 34 Ind. 
Cas. 1000. 

S. 402 — Evidence. 

Several persons were found at 11 o’clock at night 
on a road just outside the city of Agra all carrying 
arms (guns and swords) concealed under ilieir clothes. 
None of them had a license to carry arms, and none of 
them could give any re-asonable explanation of his 
presence at the spot under the circumstances. 

Held, that these persons were rightly convicted 
under S. 402 of assembling. 1901 A W.N. 16=23 
A. J24 

Ss. 403 to 409. 

Synopsis. 

1. Applicability and scope. 

2. Bona fidcs. 

3. Cheating. 

4. Civil wrong. 

5. Conversion. 

6. Conviction and sentence. 

Criminal breach of trust. 

8. Criminal misappropriation. 

^9. Dishonest intention. 

/lo. Entrustment. 

i/ II. Evidence and proof. 

';|;12. Offence by servant. 

13. Owner not knowu. 

14. Partner. 

15. Pledge. 

16. Procedure. 

17. Retention. 

18. Revision. 

19. Theft. 

20. Wrongful gain, 

21. Miscellaneous. 


(1) Applicability and scope. 

— — S, 409 — Applicability and scope — ‘ * Banker **— 
Person working in bank. 

Persons working in a bank are not bankers within 
the meaning of S. 409, Indian Penal Code. 1950 
Comp. C. 220=A.I.R. 1950 Cal. 57=51 Cr.L.J. 388, 

Ss, 406 and 403^ Applicability and scope— 

Ornaments handed over to accused for specific 
purpose — Refusal to returm them— Ofl’ence 
committed. 

If the complainant hands over to the accused some 
ornaments for a specific purpose on the accused 
promising to return them after using them for that 
purpose, there is an entrustment within the meaning 
of S. 405, Indian Penal Code, and if the accused 
refuses to return the ornaments he commits an offence 
under S. 406 and not under S. 403, Indian Penal 
Code. 52 C.W.N. 641=A.I,R. 1949 Cal. 207=3 
A.I.Cr.D. 138 = 50 Cr.L.J. 382. 

Ss. 403 and 409— Applicability— Firm of 

grain dealers made Government stockist — 
Shortage in quantity of grain entrusted— 
Offence. 

Where a firm dealing in grains, is made a Govern- 
ment stockist of food grains and entrusted with grains 
as such, and thereafter it is found that the stock is 
short owing to the removal of a certain quantity by 
the partners without the order or consent of the Govern- 
ment, the offence committed is one of criminal mis- 
appropriation falling under S. 403, Indian Penal Code, 
and S. 409, Indian Penal Code, docs not apply. 
Failure to account or failure to render satisfactory 
account must be regarded as a circumstance pointing 
to guilt. 26 pat. 703=A.I.R. 1949 Pat. 69=50 
Cr.L.J. 108. 

S. 406— Applicability — Banker and custo- 
mer — Depositor — Position and rights — Deposit 
by customer — If entrusted to bank for particular 
purpose — Charge of criminal breach of trust— 
Competency of. 

The relationship between a depositor ^nd a bank 
is simply one of creditor and debtor. There is no 
entrustment by the depositor (creditor) to the bank 
(debtor) for any particular purpose. The Bank cannot 
be proceeded against criminally for criminal breach 
of trust at the instance of tltc creditor on the ground 
that the Bank deals with the money deposited as its 
money and uses it for their o>Mt purposes. The 
money belongs to the bank, though it is liable to refund 
it to the depositor when he demands it but no 
criminal proceedings will lie in the matter. 1949 
Comp. C 49 = 3 A I.Cr.D. 124. 

S. 409 and S. 562, Criminal Procedure Code- 

Applicability and scope. 

S. 409— Conviction for offence undci^ Applicability 
of S. 562. Criminal Procedure Code. (1945) 2 M.L.J. 
575=A.I.R. 1946 Mad. 173. 

Ss. 408 and 409 — Applicability and scope— 

Protection under S, 270, Government of India 
Act. 

Offence under S. 408 or S. 409, is not one in respect 
of which the protection of S. 270, Government of 
India Act, can be claimed. A.I.R. 1945 F.C. 24= 
I.L.R. (1945) Kar. F.C. 19 Sup. = 49 C.W.N. (F.R.) 
55 = 11 B.R. 401 =(1945) t M L.J. 371=47 Bom. 
L.R, 395 = 79 C.L.J. 275 = 58 L.W. 292 (l)=(i?45) 

I*. C.R. 90=219 Ind. Gas. I45(F.C.). ’ ' 
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Ss. 403 to 409 — Applicability and scope — 

Owner of property — Contract for sale. 

There were certain dealings between two firms, 
A and B. A sent goods to B which it was alleged 
B had purchased from A, Later on A sent bill for the 
goods to B. B refused to pay on the ground that ^ey 
had never received the goods. Evidence was given 
to show that B had received the goods and signed 
receipts. It was alleged that these receipts had dis- 
appeared. Evidence was given that C, an employee 
of firm Ai whose duty it was to enter those things 
in the books did not enter these deliveries and it was 
suggested that it was done in collusion with ' B. C was 
charged with criminal breach of trust and B with 
abeninghim : 

Held, that there could be no charge for criminal 
breach of trust or criminal misappropriation on the 
facts proved, inasmuch as the goods became the pro- 
perty of B as soon as they were appropriated to the 
contract of sale between A and B. (1945) 79 Cal. L J. 
126. 

S. 407 — Applicability and scope — Doing 

of act in anticipation of statute which would 
make it offence is no offence. 

Appropriation of money with dishonest intention 
attracts S. 407, Indian Penal Code. 

A German Director of a German Company, on the 
eve of the declaration of war between Britain and 
Germany, attempted to realise as much money as he 
could, and so asked his clerk to try to find a purchaser 
for the enamels that he had in stock. He was brought 
into touch with D, who agreed to pay Rs. 7,643 for the 
enamels. He came with a cheque for that amount 
on the morning of September 2, 1939, the day before 
the war was declared ; but the accused refused to 
take a cheque and said that he must be paid in cash. 
The cash was paid in the afternoon of September 2, 
and the accused handed over the money to his wife : 

Held, that it was not an offence to do an act in antici- 
pation of a statute or enactment which would make 
that act an offence. At the time when the accused 
took this money and h.anded it over to his wife, intend- 
ing to withhold it from the Government of India, 
there was nothing in law prohibiting the accused 
from screening the money from the Government of 
India or the custodian of enemy property. If, there- 
fore, the acts of the accused were done merely to screen 
the money from the Government of India or the 
custodian of enemy property and he had no intention 
to cause wrongful loss or wrongful gain to any 
other p.rson or persons, he did not commit an offence. 
In the absence of evidence that he intended to profit 
himself at the expense of his firm of which he was a 
partner and had appropriated money belonging to a 
number of persons even though he was entitled to a 
share of the money or that he intended to defraud the 
creditors of the firm he acted with the intention of 
causing wrongful loss to the creditors of the firm, the 
accused could not be held guilty under S. 407 AIR 
1942 Mad. 182 = 54 L.W. 52I=(I94i)2 M.L.J. 748 = 
1942 M.W.N. 41=43 Cr.L J. 395 = 198 Ind. Gas. 543. 

S. 409 — Applicability and scope. 

A person accused of offence under S.409. Indian 
Penal Code is not protected by S. 136, Bom Local 
Boards Act. AIR. 1942 Sind 45 = 1 L.R. 1941 
Kar. 557=43 Cr.L.J. 514 = 199 Ind. Gas. 198. 

S. 405~AppUcability and scope— Civil 

proceedings — If bar to prosecution. 

When Government themselves stand in the position 
of a private person whose property had been stolen or 


embezzled, the exercise of the civil right of recovery 
by Government does not preclude the criminal remedy. 
A.I.R. 1939 Lah. 340=1. L.R. (i 939 ) il 9 '“ 4 i 

P.L.R. 432=40 Cr.L.J. 910=184 Ind. Gas. 318. 

— Ss. 406, 209— Applicability and scope. 

An offence punishable under S. 406 is substantially 
a different offence from the one punishable under 
S. 206. A.I.R. 1937 Bom. 46 = 38 Bom. L.R. 1192 — 
38 Cr.L.J. 272 = 166 Ind. Gas. 731. 

Ss. 403 to 409 — Applicability and scope. 

Mouzadar in Assam is a Government servant and 
not a lessee. If he converts money realized by him 
from the tenants, it is an offence. I. L.R. (1937) 
I Cal. 272=40 C.W.N. 1154. 

S. 406 — Applicability and scope — Orna- 
ments given to goldsmith in consideration of 
giving certain quantities of gold and silver — 
Promise to return identical gold and silver after 
melting — Failure — Offence. 

It would be somewhat unusual for an owner of a 
gold ornament to transfer out and out his right there- 
in to a goldsmith in consideration of the latter’s promise 
to give certain quantities of gold and silver. It is 
more probable that the owner of an ornament desirous 
of obtaining its gold would have it melted and the 
gold given to him ; but a transaaion of the first kind 
is easily conceivable, and if the evidence in the case 
is consistent with a transaaion of that kind the Court 
should not construe it so as to make it a case of the 
second kind and make the transferee liable under 
S. 406, Indian Penal Code for failure to return identical 
gold and silver. A.I.R. 1936 All. 691 = 1936 A L.J. 
865 = 1936 A.W.R. 630=37 Cr.L.J. 1075 = 165 Ind. 
Cas. 182. 

S. 405 — Applicability and scope. 

Seaion 405 covers dishonest misappropriation, 
dishonest conversion, dishonest user or disposal in 
violation of a direaion of law, or of a legal contraa, or 
dishonestly suffering any other person to do so. Where 
a charge under the section does not indicate which of 
these several offences was intended and does not state 
who made the alleged entrustment or who suffered 
from the alleged breach of trust, it is indefinite and 
embarrassing. 63 Cal. 18=161 Ind. Cas. 280 = 37 Cr. 
L.J. 439. 


S. 409 — Applicability and scope — Defence — 

Accused charged with embezzlement of parti- 
cular sum — Defence that prosecution failed 
to prove it, though they might have proved other 
embezzlements. 


It IS not open to the accused to put up a defence 
against the charge framed under S. 409, Indian Penal 
Code that the prosecution has failed to prove the 
embezzlement of a particular sum, with which he is 
charged though they might have succeeded in proving 
embezzlement of other sums, for tlic offence amounts 
to no more than this that the prosecution have failed 
to prove the embezzlement because it is possible to 
explain all the circumstances against the appellant by 
the hypothesis that the appellant embezzled some other 
sums shortly before or after the alleged occurrence 
Such a defence cannot hold good for the simple reasori 
that, if accepted, it would merely involve a conviction 
whatever hypothesis was adopted and no prejudice 
can be urged by the accused for lack of charge because 

Cr.L.J. 581 38 P.L.R. 1157 — 162 Ind. Cas. 391. 

S. 405— Applicability and scope. 

The tei^s of S. 405 arc very wide and entrustment 
may be brought about m any manner. A.I.R. 1936 
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Mad. 353=1936 M.W.N. 281=43 LAV. 548 = 70 
M LJ. 635 = 37 Cr.LJ. 637=162 Ind. Cas. 592(2) 

(F.B.) 

Ss, 406, 409 — Applicability and scope. 

President of co-operative society being not public 
servant should be prosecuted under S. 406 and not 409. 
1935 M.W.N. 1337- 

S. 409 — Applicability and scope. 

Unless accused is professionally the complainant’s 
agent, the proceedings caimot be started under S. 409. 
1935 M.W.N. 649. 

S. 409 — Applicability and scope — Property 

must be actually misapplied — S. 409 does not 
include intention to misappropriate at a future 
date. 

Section 409 does not include an intention to mis- 
appropriate at a future date. Where, therefore, the 
accused who was a treasurer of a society, satisfied a 
decree against him'by miking a deposit entry in favour 

of his creditors decree-holders. 

Held, that the fraudulent action of the accused did 
not earmark the money in his hands at the source for 
payment in respect of tliai liability : the fraudulent 
entry was intended to make it possible at a later date 
to misappropriate the moneys of the Society ; but 
nothing was then misappropriated and consequently, 
the accused was not guilty under S. 409. 

For an offence under S. 409i property entrusted 
or purl of it must be actually misapplied. A I R. 
1934 Lih. 843 = 36 Cr.L.]. 165 = 152 Ind. Cas. 615(2). 

S. 409 — Applicability and scope — Defence — 

Public servant acting in the course of cmploy- 
Q^ent — Whether can set up breach of regulation 
by superior officer. 

A servant acting within the scope of his employ- 
ment cmnot, in order to defraud his master, set up 
breach of his master's regulations in his own favour 
A public servant is expected to discharge his duties 
honestly whether his movvmcnts be properly super- 
vised or not, and it would be setting a very bad principle 
if such reprehensible conduct on the part of the accused 
is conJoncJ merely on account of the neRligcncc of 
those who were in duty bound to control his actions. 

A I R 1934 l-ah. 677 = 36 Cr.L J. 4^4 = 35 P L.R. 
649=16 Lih. 44 153 Ind. Cas. 887. 

— — S. 408 — Applicability and scope — Charge 
under — Property entrusted to accused — Accused, 
if should show what has become of it. 

In a charge under S. 408, Indian Penal Code, it is 
not necessary for the .tccused 10 sliow exactly what has 
beojme of the missing property. Wlicn he was en- 
trusted with it, if he cuinot produce it, he rtuist at 
least give a credible and probable account of its dis- 
anp:arance, but he need do nothing more than that. 
AIR 1934 42- O.L.J. «49 Ind, 

Cas. 1035 (2 . 

S. 405— Applicability and scope. 

If the agent lends money to himself wiihoui his 
rnisur's permission, he is guilty of criminal breadi 
of trust. 1933 M.W.N. 2^‘'> 

S. 409— Applicability and scope— Public 

servant responsible for proper spending of money, 
but having no dominion over it — Owner of 
money exonerating him from liability— Circum- 
stances— Evidence. 

A public servant who was responsible in law foi il.c 
proper cocpcndinire of a certain sum of money but 


respect of which he had no dominion other than pass- 
ing Orders for payment in writingandinto whose h^d9 
money never actually came, was charged for alleged 
embezzlement of money in proceedings taken against 
him after a delay of 3 years. He could not produce 
all vouchers in respect of the expenditures due to the 
sudden death of the person who spent the money. 
The owner of the money was satisfied with the payments 
made by the accused and had exonerated him from 

evcryliability, civil or criminal ; 

Held, that there was no case of criminal misappro- 
priation against the accused nor any reasonable ground 
for even a suspicion of such an offence against him. 
A.I.R, 1933 Oudh 387=35 Cr.L.J. 148 = 10 O.W.N. 
807=9 Ludt. 61 = 146 Ind. Cas. 661. 

S. 403 — Applicability and scope. 

Misappropriation of immovable property — There can 
be no criminal misappropriation if the subject matter 
of offence is immovable property. 1932 M.W N. J 353 - 

S. 408— Applicability and scope — Property 

— Cheque. 

Cheque is property within the mcining of S. 488. 
52 A. 894 = 125 Ind. Cas. 589 = 1930 A.L.J. 849=A.1.R. 
1930 All. 449. 

S. 408 — Applicability and scope — Mis- 
appropriation by liquidator. 

A liquidator who misappropriates money which has 
come into his custody as liquidator, cannot be said to 
be acting or purporting to act in the discharge of his 
official duty : 7 B.H.C (Cr.) 61 and AIR. J929 

Bom. 375 Rel. on ; A I R 1929 Mad. 659, Diss. from. 
A I R 1930 Bom, 487=32 Bom. L.R. 1134=129 Ind. 
Cas. 344. 

S. 403 — Applicability pnd scope — ^^Municipal 

Committee selling receipt books relating to sale 
transaction of cattle in fair — Licensee making 
entry in receipts contrary to rules fixed— If 
offence under S. 403 or 405. 

The municipal Committee of Amritsar issued 
licenses to a number of persons to write receipts relat- 
ing to sale transactions of cattle in a certain fair. 
A receipt book was issued to each licensee who was 
to p.iy the price of each receipt book at the rate of 
eight ann-as per receipt in advance and when he wrote 
the receipt in the fair he was to charge eight annas 
per head of antic from the seller plus his own writing 
charges. If an animal sold had a calf with it, two 
separate and consecutive receipts were to be issued 
for both respectively. P purchased two receipt books 
plying full price therefor during the fair, he wrote 
receipts relating to two transactions of sale of buffa- 
loes. each one of whom had a kaiii, with it, but instead 
of issuing four receipts as required by the rule he 
issued or.ly two and charged one rupee fioni each 
purchaser. P was prosecuted under S. 409 and S. 420 
i)ut was convicted under S 406, 

Held, ihai ilie case could not possibly fall under 
Ss. 403 and 405. P was not entrusted with any 
prop.Tiy or with any dominion over any property and 
there w.is no crimin.al breach of trust by him. The 
m.re miking 0! wrong entries in the rewipt books 
might have rendered P liable to the forfeiture of hts 
license b' t co-ilJ not brii g hi*^ iiction wiuiin 

llie purview of S. 403 and S 405. 129 Ind. Cas. 

298 -.^tA. I R 1930 Lab. 408, 

S. 405 — Applicability and scope — Appll<^* 

ability’ to any person in any manner entrusted 
with any property. 

Section 405 docs not limit the offence to the case 
of p?rsons whi are entitled to be cilled trustees in the 
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technical sense. The section is cou(±ed in broad 
terms and covers any person who is in any manner 
entrusted with any property. Where a person m^ages 
a large property under a defimte agreement that he 
should get 3/5ths for his own use and spend 2/5tns 
on certain religious and educational objeas, if it can 
be proved that he has converted to his owti use some 
portion of the 2/5ths share of the profits which he 
should devote to these objects, he may be properly 
convicted of an offence of breach of trust. 126 
Ind. Cas. 395=7 O.W.N 663=1930 Cr.C. 941 = 
A.I R. 1930 Oudh 401. 

S. 405^ Applicability and scope. 

Section 405 refers only to movable property : 
23 Cal. 372 ; 6 Bom. H.C.Cr. 33 and 36 <>1- 758* 
Foil. 8 Rang. 13 = 125 Ind. Cas. 27i=AI.R. 1930 
Rang. 158. 

S. 408— AppUcabiUty and scope— Innocent 

disobedience — Repayment of loan to Clerk- 
Clerk enlisting himself as member and getting 
it as loan — If offence. 

A clerk in the employment of a Co-opcrativc Bank 
affiliated to anotlicr Co-operative Bank received some 
repayments of loans from three members of me Bank 
with instructions to p^y the soid sums to the Chief 
Bank Previous to these repayments tlie clerk had 
sufficient amount in hand to make up Rs. 240 together 
with repayments. The moneys were duly entered m 
cash book and receipt given as customary, but disobey- 
ing the instruCTions he retained the money. Subse- 
quently in contravention of rules he got himself en- 
listed as a member and procured the loan of the amount. 
Apart from disobedience there was no evidence that 
the accused appropriated the sums to his own use. 
The clerk was conviacd under S. 408. 

Held, that the accused was not guilty under S. 408. 
Disobedience of the clerk was not criminal and die 
subsequent procuring of loan though ultra vires being 
in co.itravention of rules would not turn the innocent 
act into criminal. 117 Ind. Cas. 632 = 1929 Cr.C. 
266 = 30 Cr.L J. 8l2=A.I.R. 1929 Pat. 506. 

S. 409 — Applicability and scope — Lessee 

of Government — Accused a lessee from Govern- 
ment to collect rent and deposit it in treasury — 
Failure to deposit within agreed time — Offence. 

The petitioner had executed a kabuliyat in favour of 
the Government whereby he agreed to realize the 
gross rent of a Mouzah payable to the Government 
lying within his jurisdiction and to deposit the said 
amount in the Government Treasury on or before the 
date to be fixed by die Chief Commissioner or any 
other authorized officer from time to lime, and if he 
failed to deposit the gross rent from his kist within 
the lime fixed, the Government should be competent 
to realize fro.m him or from his surety or sureties the 
said sum in arrears according to law prescribed for 
the realization of arrears of rent. The petitioner 
failed to deposit the rent as agreed to by him. 

Held, that the penalty would be that the amount 
would be recovered from his sureties or himself ; the 
kabuliyat did not contemplate his being criminally 
prosecuted for failure to deposit the amount realized. 
The position of the petitioner was not that of a servant 
but a lessee. Iio Ind. Cas. 97=47 C.L.J. 442 — 29 
Cr.L.J. 64I=A I.R. 1928 Ckil. 321. 

S. 409 and S. 562, Criminal Procedure Code — 

Applicability and scope. " 

The offence under S. 409, Indian Penal Code, is 
beyond tlic scope of S. 562, Criminal Procedure Code, 

12— F.Y.D.— 28 


409—1. Applicability and scope. 

and so a Migistrate acts without jurisdiction if he 
releases under S. 562, Criminal Procedure Co^ ^ 
accused convicted under S. 409> Indian lenal Code. 

100 Ind. Cas. 225=7 A.I.Cr.R. 360=28 Cr.L.J. 

257=A.I.R. 1927 Lah. 735- 

S. 405 — Applicability and scope — Wagering 

contract — Receipt of money — If offence, 

A person cannot be convicted under the second 
part of S. 405 if the contract in respect of which the 
money is received, is a wagering contract. 100 Ind. 
Cas. 989=28 Cr.L.J. 381=7 A.I.Cr.R. 474=A.I.R. 
1927 Mad.425=52 M.L J. I79- 

Ss. 40s, 406— Applicability and scope. 

The trust contemplated by Ss. 405 and 406 need 
not be in furtherance of a lawful object ‘ 

101 Ind. Cas. 890=10 N.L.J. 79=28. Cr. L. J. 
506=8 A.I.Cr.R. 143 = 23 N.L.R. io6=A. I.R. 19^7 
Nag. 225. 

S. 403— Applicability and scope— Failure 

to return— Receiver entrusting property to be 
returned at auction— Covenant to pay money 
as security — Failure to return the property if 
an offence. 

When a Receiver attaches property and entrusts 
it to some person, he does not purport to sell it to 
him or dispose of it at that time. The Receiver rnay 
not even be in a position to know its true value. The 
intention of the parties is that the articles should be 
returned in specie or produced at the time when the 
auction-sale is 10 take place. The covenant by the 
person entrusted that he would be liable to pay a 
certain amount is more by w.iy of security tlian because 
the property is transferred to him with liberty to 
dispose of it or withhold it. In such cases it is the 
true intention of the parties which must be taken 
into account. So if tlie person entrusted fails to 
produce the property he is guilty under S. 403. 92 
Ind Cas. 585 = 48 All. 28S = 7L.R.A. Cr. 34 = 24 A. L.J. 
270 = 27 Cr.L.J. 297=A.I.R. 1926 AH. 302. 

S. 406 — Applicability and scope — Immovable 

property — If can be subject of criminal breach 
of trust. 

Criminal breach of trust cannot be committed 
in respect of immovable property : 23 Oil. 372, Foil. 
95lnd. Cis. 280=27 Cr.LJ. 76o = A.I.K. 1926 Lah. 
478. 

S. 409 — Applicability and scope — Accused 

.bound to lodge money into treasury in excess 
of certain sum— Accused removing the excess 
to a Government godown— Offence. 

Wlierc it is necessary for the accused to lodge in 
the Treasury any Government money in excess of 
that shown due to G.jvernment by the registers which 
h.* might Inve in liis hands under certain rules, he is 
guilty under S. 409 if he removes the excess from 
the office cash bo.x and it makes no difference tlvit he 
removes it to a godown belonging to Government. 
94 Ind. Cis. 205 = 1 Luck. 345=29 O.C. 245 = 3 
O.W.N. 382 = 27 CrL.J. 589--=A.I.R. 1926 Oudh 
398. 

S. 404 — Applicability and scope — Immovable 

property — If can be subject of criminal misap- 
propriation. 

Section 404 is not expressly limited to movable 
property alone and crini’nal misappropriation or 
conversion is easily possible of immovable property 
wiiere the m iterials have been severed from tae building 
and removed, 6 B.H.C. Cr. 33, Diss. 
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Where the property removed by the aexused con- 
sisted of the rafters used in the house left by the de- 
ceased : 

Held, the rafters were immovable property so long 
as they were attached to the house, but became movable 
property when they were severed from the house 
and as the accused had no title to the house and the 
house was not in the possession of any person legally 
entitled to its possession, S. 404 applied, if, after 
severing the rafters from the house, they dishonestly 
removed them and misappropriated or converted 
them to their own use. 91 Ind. Cas. 49 = 24 AX.J. 
153 = 27 Cr.L.J. I7 s= 6 L R.A. Cr. 200=A.I.R. 1925 
All 673- 

S. 409 and Criminal Procedure Code, S. 179 — 

Applicability and scope» Offence of crlniliial 
breach of trust — Causing wrongful loss if a 
necessary consequence — Applicability of Crimi* 
nal Procedure Code, S. 179. 

The word “ consequence ” in S. 179 docs not 
include all the possible results of an act, but is rest- 
riaed in its scope to certain specified results i those 
arc the results specified in the provision of the law 
miking the act an offence The offence of criminal 
breach of trust is complete witli the aa of conversion and 
the intention to cause wrongful gain or wrongful 
loss That intention can only be foimcd or at least 
can only be proved to have been formed at the place 
where the conversion takes place. For the purposes 
of S. 179 it is immaterial where the wrongful loss 
aaually takes place, and indeed whether any such 
loss actually docs take place or not. A. I R'. 1922 
I3om 39, Dissent.; 38 Mad 639, Foil. 81 Ind. Cas. 
538 = 20 N L.R. 72 = 25 Cr.L.J. 922 = A I.R. 1924 
Nag 253. 

Ss. 403, 411 — Applicability and scope — Two 

articles lost found with accused — Nature of 
offence. 

A packet containing a loose diamond and a diamond- 
ring was lost and was found with accused two years 
later. 

Held, only one ofTence of retaining stolen property 
was committed under S. 411 and not two offences 
under S .503 one in respect of diamond and the other 
in respea of the ring. 81 Ind Cas. 443 = 2 Rang. 
80 — 25 Cr-L J 90“ — .A T R. 1924 Rang. 256. 

Ss. 403, 405 — Applicability and scope — Breach 

of trust and misappropriation — Temporary. 

If Ss. 403 and 405 he read togctltcr, it will he seen 
tint • imiml hreacli of tr»Kt is a species of criminal 
misap •'rooriation by a p'.Tson entrusted with the pro- 
perty rnis.»r>propriated. and as regards criminal mis- 
apor 'priarion it is di<rinaly laid down that a dis- 
honest tnistnprnpriairon for a time only is misappro- 
Iiriui'jTi The s.amc principle applies to temporary 
mis'ippropriuif'n bv a person entrusted with the 
property. 6S Ind. Cas. 157 = 23 Cr.L.J. 557 = A.I.R. 
1923 Nag. 146 

S. 403 — Applicability and scope — Criminal 

Procedure Code, S. 181 fa. and S. 179 — Money 
received at one place to be handed over at ano- 
ther place — Offence where committed. 

Under 403. Indir.n Penal Code, the offence is com- 
plct'- the moment the accusctl receives or retains tJic 
money witli a dishonest motive of appropriating it or con* 
verting it to his own u<o. VUherc the accused receives 
money jn respect of \diich the offence is c^>mmitte<i 
at one place to be handed over at .'moth.ct. the dRnti. 
is cv>mmitte<l at the forrncr pl-iCe. The lyihuf to hand 


over the money is not a necessary ingredient to constitute 
an offence of criminal misappropriation and is therefore 
not a consequence which has ensued by reason of any- 
thing done by the accused. The words ** conse- 
quence which has ensued ** occurring in S. 179 do 
not apply to criminal misappropriation or criminal 
breach of trust, i Pat. L.T. 200=56 Ind. Cas. 775= 
21 Cr.L.J. 519=1921 P.H.C.C. 3I=A.I.R. 1921 
Pat. 85. 

— * — Ss. 405 and 408 — Applicability and scope-* 
Criminal misappropriation — Breach of trust— 
Clerk authorised to receive moneys. 

Where a clerk in the service of an estate is authorized 
to receive money on its behalf and to pay them into 
the estate treasury, money so received by him is not 
his money for which he has merely to account to the 
estate but is actually the estate money which is entrusted 
tohiraandifhe misappropriates the same, he commits 
criminal breach of trust. The offence is not one merely 
falling under S. 403. 9 C.L.J. 257, Foil. 12 Mad. 
49> Expl. 21 Cr L.J. 824=(i920) M.W.N. 5x8 = 12 
L.W. 295=58 Ind. Cas. 824. 

S. 406 — Applicability and scope— Movable 

attached in execution of decree — Entrusted to 
accused — Non-production — Offence. 

The accused were entrusted by a Court officer with 
certain movable property attached in execution of a 
decree but at the time of sale they did not produce 
the property and evaded service of notice. 

Held, that they could not be guilty of criminal 
breach of trust inasmuch as they did not misappro- 
priate the property or convert it to their own use or 
dispose of it in any manner contrary to the tcims of 
the trust. The accused were guilty of contempt 
of Court imdcr S. 172, Indian Penal Code. 16 A.L.J. 
600 = 19 Cr.L.J. 975=47 Ind. Cas. 875. 

— S. 408 — Applicability — Embezzlement — 
Breach of trust by clerk or servant. 

A person employed by a station master to mark and 
load goods and paid out of an allowance granted by 
the company to the station is not guilty of an offence 
under S. 408, Indian l\nal Code, if he recovers an 
overcharge from a consignor of goods and converts 
it to his use. 40 All. 565 = 16 A L.J. 596=19 Cr.L.J. 
967 = 47 Ind. Cis. 867. 

S. 409— Applicability and scope— Manager 

of Bank — Deceiving shareholders as to profits. 

. W.icrc the Manager of a Bank being entrusted 
with the property of the Bank dishonestly uses and 
disposes of some of the property contrary to the Articles 
of Association of the Bank causing the shareholders m 
declare a dividend larger than tlic profits vs^UTonied, 
he is guilty of an offence under S. 409. Indian Penal 
0>Jc. 23 P.WR. 1915 Cr. = i67 P.L.R. I9i5«= 
:6 Cr.L J. 473 = 28 P.R i9i5Cr.= 29 Ind. Cis. 105. 

— — Ss. 409 and 477-A — Applicability and scope. 

A debtor executed certain Hujtdi in favour of a 
certain Bank payable after 6 months. The Bank 
being in need of ready money, its Alanaging 
tried to get tlic Ihmdi cashed in another Biink whicn 
Bmk insisted on the Director’s clearing his own aewunt 
with it before he W’oulJ c-ish the Httndt for his Bank. 
To pay off his lorn, the Dircaor asked his son to put 
in a loan application to his Bank for the exact ^ount 
due hv him to the other. Bank .and sanctioned it as 
the Managing Director on the security of his mc»ne^ 
in his Bonk. After this he got the Hwidi cashed. 
I4c was charged under Ss. 4<^ 477-A. 
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Held» that the prosecution failed to establish the 
charge of criminal misappropriation as the accused 
in his anxiety to get ready money chose a method which 
could not be said to have injured his Bank. The 
prosecution having filled to prove that the loan applica- 
tion by the son and the accused's order of sanction 
were really ante-dated, the charge of falsification of 
documents could not be sustained. 164 P.L.R, 1915= 

16 Cr.Lj. 443=29 Ind. Cas. 75=25 P W.N. 1915 
CCr.). 

Ss. 404 and 424 — Applicability and scope — 

of right. 

Ss. 404 and 424 do not apply to the case of persons, 
who take possession and deal with the estate of the 
deceased under a claim of right. (1914) M.W.N. 79^ = 

15 Cr.L.J. 602 = 25 Ind. Cas. SM- 

Ss. 403 and 405 — Applicability and scope — 

Person entrusted with property for sale — Failure 
to comply with all conditions. 

S. 405 docs not cover misappropriation of sale 
proceeds of property entrusted to a person. A person 
cannot be said to have disposed of property enuusted 
to him in violation of his contraa dishonestly, unless 
a dishonest intention is proved. An auctioneer is not 
liable for criminal breach of trust if he docs not carry 
out every term in the agreement punctualty. A person 
cannot be convicted of criminal misappropriation when 
the charge is for criminal breach of trust. 4^ Cal. 
844=15 Cr.LJ. 683 = 19 C.W N. 422=26 Ind. Cas. 

131. 

Ss. 406 and 408 — Applicability and scope — 

Criminal breach of trust— Misappropriation of 
Water*taz. 

Where Municipal Water-Works Inspcaor misappro- 
priated some water for his own use and for the use 
of his tenants for which he paid no tax. 

Held, that the Inspector was guilty under S. 408, 
Indian Penal Code. Where he received seme money 
from his tenants as water-tax he was gi ilty vne’er 
S. 406 of the Code, 35 All 36=11 A LJ. 369 = 
14 Cr.L.J 415 = 20 Ind. Cas 239 

— — S. 403 — Contract Act, S. 108, Excep. 3 — Appli- 
cability and scope — Jewels entrusted for sale— 
Price realised but not paid to owner — Misappro- 
priation — Contract Act, S. 108, Excep. 3. 

A entrusted certain jewels to a bicker for sale. 
The jewels were found with B ; the appellant, who 
had received them in pa\\'n from C It iranspiicd 
that the broker had sold them to C ; w’ho then pawned 
them to B. 

Held, that the broker did not misappiopriatc the 
jewels, but he misappropriated the money received 
from C, for them and that D, w'as protcacd by Excep. 
3 to S. 108, Contract Act, and was entitled to have 
the jewels returned under S 517, Criminal Procedure 
Code. 4 Bur. L.T. 170=12 Cr.L.J. 647 = 11 Ind. Cas. 
1003. 

Ss. 403, 411 and 75 — Applicability and scope — 

Possession of strayed animals — Applicability 
of S. 75. 

Where there is no evidence to indicate a theft, 
a person in possession of strayed animals is guilty of 
an offence under S. 403 and not of an offence under 
S. 411. S. 75 of the Code docs not apply to the case 
of a person with previous conviaions under Chap XVII 
who is found guilty of an offence under S. 403. 36 
P.WR. 1911 Cr. = 235 P.L.R. 1911 = 1? Cr, L J. 
943=11 Ind. Ca.*?. 623. 


o409— 1. Applicability and scope. 

S. 406— AppUcabllity and scope— Deceased 

property of— Heir not justified in taking forcible 
possession of such property. 

A person who claims to be an heir to a deceased 
person is not justified in taking possession of the 
property left by him by force from the person who is 
actually in possession of it. ii Cr.L.J 364 — ii P.L.R. 
1910=41 P.W.R. 1910 (Cr.)=6 Ind. Cas. 490 (2). 

Ss. 403, 405 and 415 — Applicability and scope 

— Provident Fund— Fund in the hands of agent. 

Whereby the terms of the contract of the employ- 
ment of Manager of Provident Institutions the custody 
and application of the Provident Funds was in the hands 
of the Proprietor or Agent, the manager is not crimi- 
nally liable for any misappropiiation by the ^opiittor 
of the institution or his agent. 5 M.L.T. 141 = 

II Cr.L.J. 189=4 Ind. Cas. 1106. 

S. 408 — Applicability and scope — Person 

remunerated for collecting money. 

If a person receives remuneration for collecting 
money and accounting for the same and of giving 
receipt to the payer, he accepts an express trust. 9 
C.L.J. 257 = 10 Cr.L.J. 482=4 Ind. Cas. 48. 

2. Bona fides. 

S. 404— Bona fides— Ingredients of offence — 

Curator taking possession under S. 196 of Succes- 
sion Act— Whether “legally entitled to possession.* 

In order to find a person guilty under S. 404, Indian 
Penal Code, the prosecution must prove not only mis- 
appropri ition but dishonest misappropriation or dis- 
honest conversion to his own use of property cy the 
accused. Secondly, the prosecution must prove 
that the property w’as in the possession of a deceased 
person at the time of that person’s decease and that 
It has not since been in the possession of any person 
legally entitled to such possession. 

If there is a bona fide claim to the property which 
is not a pretence, then no offence under the section 
can be committed because dishonesty is an essential 
ingredient of tlie offence. Therefore, a pica by the 
legitimate or illegitimate sens of the deceased, who aie 
diarged under the scaion, that they acted in good 
faith, cannot be lightly brushed aside. 

A person may not have title to property in Uic 
sense of title to the ownership of the property, but 
yet he may be legally entitled to possession uicrcof. 

A curator appointed and authorised _by the District 
Judge under S. 196 of tlie Succession Act to take 
possession of the property, is a person legally entitled 
to possession wltliin the meaning of S 404, Indian 1 enal 

Code. A I.R 1949 Cal. 171 = 50 Cr.L.J. 241. 

$.406 — Bona fides. 

Owmer had handed over property years before and 
had taken no more interest in it. It was hanecd over 
for use and the only stipulation was that it was to be 
returned when required by the owner. Owner ull 
out with the person entrusted with the property w'ho 
had piwrncd it. Owmer launched a prosecution under 
S. 406, Indian Penal Code. 

Held, in the circumstances it was perfectly reasonable 
and lcgitim.ate for the person entrusted with the pio- 
pertv to think that he could purchase the property .and 
no offence of criminal breach of trust was established 
and that Court should not lend aid to sucli malicious 
prosecution. A. I R- I935 R^ng. 361. 

S. 409 — ‘Bona fide* claim — Dominion over 

property — Claim unsustainable — Effect. 

Unless the claim of the accused is merely a pre- 
tenc; and not a bona fuU claim, no offence under 
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S. 409 is committed where the accused not only has 
got dominion over the property but is laying some 
claim over it even though it turns out that the claim 
is not in law sustainable. Generally in cases under 
S.409 the property is non-existent or at least leaves 
the dominion of ilte accused. Where these facts are 
wanting, ordinarily a Criminal Court should refer the 
matter for decision by the Civil Court especially 
where the important witnesses are living far away 
beyond the jurisdiction of the Court. 8l Ind. Cas. 
829=28 C.W.N. 831 =25 Cr.L.J. io 53 = A.I.R. 1924 
Cal. 908. 

3. Cheating. 

S. 409 — Cheating. 

Accused, agent of money-lenders, dishonestly sel- 
ling jewels pledged with him by complainant as secu- 
rity for loan contrary to terms of contract and also 
dishonestly appropriating interest paid by complainant : 

Held, that the offence did not fall under S. 409. 
A.l.R. 1941 Mad. 804 = 1941 M.W.N. 677 = 54 L.W. 

391 (2) 

Ss. 406 and 420— Cheating — Subsequent 

misappropriation. 

Where there is an cnirustmeni of the bonds for a 
special purpose and it is immaterial how the accused 
became entrusted with property or dominion over pro- 
perty, he would be guilty under S. 420, Indian Penal 
Code, of obtaining property by cheating as soon as 
delivery is obtained and subsequent misappropriation 
will bring him under S. 406, Indian Penal Code, as 
well. A I.R. 1936 Mad. 353=(i936) M.W.N. 281=43 

L. W. 548 = 70 M LJ. 635 = 37 Cr.L J. 637 = 162 Cas. 
592 (2) (F.B.). 

S. 405 — Cheating. 

Per Lakshmana Rao, J. — Aas constituting the 
olfcnceofobMiningpropcriy by cheating cannot by them- 
selves constitute the t)fTencc of criminal brcadi of trust. 
The ingredients tif the ofTenccs are difTcrcni and so is 
the evidence requisite to establish them. ITierc can be 
a breach of trust independently of cheating and the 
offences are distinct ajtd separate. The offence under 
S. 420 is complete as soon as delivery is obtained by 
cheating and without the further aa of misappro- 
priatioji iliere can be no breach of trust A. I R. 1936 
.Mad, 353^(1936) MWN. 281 43 L.W. 548 = 70 

M. I. J. 635 -37 Cr. I. J 637=162 Ind. Cas. 592 (2) 

(F,n.). 

Ss. 405 and 406 — (Cheating. 

Per Mocket, J. — There can be no consent by a 
person who is cheated and so if there was deceit which 
prevented any true consent arising, there could be no 
cntrustinc; the terms arc mutually exclusive. A I R. 
1936 Mu!. 3s«; .\H L W. S48 = (i936) M.W.N. 281 
-70 .M L J. 635 37 Cr L J. 637=162 Ind. Cas. 592 
C2)(FB.), 

Ss, 405 and 415 — Cheating 

A person who tricks another into delivering property 
to him bear^ no resemblance to a trustee in the ordinary 
acceptation i)f th -t term; and S. 4*^5> Indian Pena) Code, 
gives 310 s-inciion to regard him as a trustee. The illiist- 
raii' .its to the section show that it is intended to cover the 
case ofprop. rty honestly obtained by the person entrusted 
wiili it. and suhsequenilv, dishonestly misappropriated 
bv liiin in breach of his trust, The essence of criminal 
breath of trust is the dishonest conversion of the 
Propertv entrusted. But the act of cheating itself 
involves a conversion. Conversion sigitifies depriving 
I he owner of the use and possession of the property. 
When the cheat afterwards sells or consumes or other- 
wise use the fruit of his cheating, he is not committing 


aa act of conversion, for the conversion is already 
done, but he is furnishing evidence of the fraud he 
practised to get hold of the property. It is not neces- 
sary to strain the language of S. 405 to catch the cheat, 
for he can be dealt with apart from that section. In 
faa, there would be little use of S. 415 if cheating is 
only a form of criminal breach of trust. For these 
reasons, cheating is a complete offence by itself and 
cannot be criminal brcaox of trust. A.l.R. 1936 
Mad. 353=43 L.W. 548=(I936) M.W.N. 281- 
70 M.L.J. 635=37 Cr.L.J. 637=162 Ind. Cas. 592 (2) 
(F.B.). 

Ss. 406 and 420 — Cheatiiig^ Subsequent 

misappropriation. 

Even though the accused, when he induced the com- 
plainant to part witlx certain properties had the inten- 
tion of deceiving him, a subsequent misappropriation 
by him of the property to his own use would amount 
to criminal breach of trust. The fact that there was a 
complete offence of cheating when the property was 
received will not prevent the accused being guilty of 
criminal breach of trust. A.l.R. 193^ Mad. i = (l935) 
M.W.N. 914=69 M.L.J. 681 = 42 L.W. 923‘=37 
Cr.L.J. 142 = 159 Ind. Cas. 656. 

Ss. 406 and 420— Cheating— Property obtained 

for one purpose used for another— Offence. 

To justify a conviction under S. 420. Indian Penal 
Code, deception must be proved. Where in Ac 
dbscncc of deception ^ person obwins property for 
one purpose and uses it for another, he is guilty of an 
offence under S. 406 and not under S. 420 of the 
Code. I U.P.L.R. (H.C.) 69=20 Cf.L.J. 4i3'=5i 
Ind. Cas. 173. (All.) 

S, 409 — Cheating — Directors of loan— And 

deposit society — Issue of false balance sheet. 

The mere fact tliat the Directors of a Loan and 
Deposit Society passed and issued an inwrrect balance 
sheet docs not justify a diargc of cheating. AH other 
circumstances, the nature of the statements, the 
case or difficulty with which tlxeir truffi or falsi^ 
coidd be ascertained, the course of business of the 
Society — the position, experience and attainm^ts ot 
individual Diteciors, must be considered before a 
decision is arrived at. Mistakes and omissions in the 

classification of debts as ‘ doubtful or bad * does not 
lead to a presumption of cheating nor does the omission 
by the Directors to show their debts as a scpa^tc 
item afford any presumption of guilt. These omissions 
will entail a civil liability only. 

An untrained auditor is not criminally lioble^for 
failure to detect such mistakes. 9 M.L.T. 20— ii 
Cr.L J 624 = 8 Ind. Cas. 325. 

4. Civil wrong. 

S. 403— Civil wrong— Wrongful dishonour- 
ing of cheque by Bank. 

If a cheque is dishonoured by a bank, that dws 
not connote misappropriation. The 
a cheque being wrongly dishonoured lies in tlic Civil 
Court. This is not a matter which is to be tried by a 
criminal Court. 1950 Comp. C. 220— AI R. *95 
01. 57 = 51 Cr L.J. 388. 

S&. 403, 406 and 417— Civil wrong. 

Commission agent advartcing money to potato-^ower 
on mortgage of crop — Mortgage to secure to ^ 

sale of crop and his commission — Sale by grower i 
anorher agent in breach of contract : 

Held, that tlie grower cannot be said to have com- 
mitted criminal misappropriation, or cnmuial Pieacn 
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of trust or cheating. A.I.R. I939 Sind 48—40 Cr. 
L.J. 278=179 Ind. Cas. 841. 

—— Ss. 403, 420^ Civil wrong. 

Where, in a case, the chief matter in dispute bet- 
ween the complainant and the accused is a dispute 
between the partners, and the allegations of criminal 
offences under Ss. 403 tod 4^0^ Indito Penal Code^ are 
made in the complaint for the purpose of squeezing 
money out of the accused, the complaint is not 
sainable as the dispute is of a civil natur^ A.l.K. 
1939 Sind 21=40 Cr.L.J. 246=179 

S. 409— Civil wrong— Lambardar not depo- 
siting land revenue collected by him — Whemer. 
offence under S. 409 — Lambardar, if in a position 
of trustee. 

The failure of a lambardar to deposit land revenue 
collected by him does not constitute an offence under 
S. 409 ; a lambardar is bound to pay on due date all 
the land revenue recoverable from an estate irrespective 
of the fact whether he realizes it from the tax-payers 
or not. The lambardar does not, therefore, swnd in 
the position of a trustee but that of a ^Mtwi-lessce. 
The dispute between the Government, and the latnbar- 
dar over the question of recovery of land revenue is 
consequently one of a civil nature. A.I.R. 1938 
Pesh. 25 = 39 Cr.L.J. 741 = 176 Ind. Cas. 406. 

S. 403— Civil wrong— Person authorised to, 

take and sell cotton of another — Selling cotton 
as such — Sale money not handed over to owner. 

The aa of the accused selling the cotton belonging to 
another where he is authorised to so take it, cannot 
amount to misappropriation of the cotton itself within 
the meaning of S. 403, Indian Penal Code, and where 
after the sale of the cotton he refused to pay the money 
due to the owner, the remedy lies only in Civil Court. 
A.I.R. 1937 Mad. 968=47 L.W. I40=(i937) M.W.N. 
733 — 39 Cr.L.J. 144=172 Ind. Cas. 501. 

S. 408 — Civil wrong and criminal offence, 

distinguished. 

Every offence of criminal breach of trust involves a 
civil wrong in respect of which the complainant may 
seek his redress for damages in the Civil Court but 
every breach of trust, in the absence of mens rea, can- 
not legally justify a criminal prosecution. A.I.R. 
1937 Oudh 331 = 38 Cr.L.J. 491 = 1937 O.W.N. 
505 = 168 Ind. Cas. 58. 

S. 408 — Civil wrong — Offence under S. 408 — 

Essentials of — Mens reoy necessity of. 

The distinction between a civil wrong, which 
gives rise to a suit for damages for that 
wrongful act or tort, and a criminal offence 
punishable under the Indian Penal Code, is very 
clear. Every breach of trust gives rise to a suit for 
damages but it is only when there is evidence of a 
mental act of fraudulent misappropriation that the 
commission of embezzlement of any sum of money 
becomes a penal offence punishable as criminal 
breach of trust under Ss. 408 and 409, Indian Penal 
Code. It is this mental act of fraudulent misappro- 
priation that clearly demarcates an act of embez- 
zlement which is a civil wrong or tort, from the 
offence of criminal breach of trust punishable under 
S. 408, Indian Penal Code. This malicious intent on the 
part of a servant to deprive his master of sums of 
money due to the latter and the fraudulent misap- 
propriation as evidenced by sucli mental act or intent 
to deprive the master of his property without any out- 
ward or visible trespass is the fundamental distinction 
between a civil wrong arising out of a breach of trust 
and the offence of criminal breach of trust. A.I.R. 1937 


Oudh 331=38 Cr.L.J. 49i = i937 O.W.N. 505=168 
Ind. Cas. 58. 

S. 409— Civil wrong Lambardar obtaining 

revenue from land owners but not handing it 
over to* Government. 

The position of the is not that of a trustee 

in order to make him liable for criminal breach of 
trust if he does not hand over to the Government, 
the money recovered from the land owners. His posi- 
tion is similar to that of a lessee and the dispute relat- 
ing to the payment of the money is one of a civil nature. 
He is bound to pay the revenue demand subject to 
certain conditions and if he does not pay, there are 
ample provisions in the revenue law to make him do 
so. A.I.R. 1937 Pesh. 35 = 38 Cr.L.J. 530 = 168 
Ind. Cas. 369. 

— — S. 409 — Civil wrong — Mere refusal of agent 
to render accounts and allow partner to have 
access to account-books. 

Intention to defraud cannot be presumed from the 
mere fact of refusal on the part of an agent of a firm to 
render accounts and to allow one of the partners to 
have access to the account-books without further facts 
being proved. The agent cannot be prosecuted in a 
Criminal Court. The refusal may be a good ground for 
a civil action, but does not amount in any case to a 
criminal offence, much less to an offence under S. 409, 
Indian Penal Code. A.I.R. 1937 Rang. 505 = 39 
Cr.L.J. 194=72 Ind. Cas. 872. 

S. 406 — Civil wrong — Mere non-payment of 

instalments. 

The complainant sold a gramophone to the accused on 
instalment system but on his not payipg the instalments 
the complainant asked for the machine. Thougli 
it was not immediately produced, it had not been sold 
and was produced in Court. He was convicted under 
S. 406, Indian Penal Code : 

Held, that it was a matter of civil dispute and the 
mere non-payment of the monthly instalment could 
be considered as a criminal offence. A.I.R. 1936 
Cal. 674 = 38 Cr.L.J. 113 = 165 Ind. Cas. 827. 

S. 405 — Civil wrong — A clear distinction 

exists. 

Between criminal and civil liability, Where moneys 
have been spent upon the business of the company, 
in the absence of proof of dishonest intention to ciiusc 
loss to the company, tlie managing agents cannot be 
held liable for criminal breach of trust although there 
has hccj\ a breach of contract indirectly causing loss. 
(1936) 161 Ind. Cas. 280 = 63 C. 18^37 Cr.L.J. 439- 

S. 408 — Contract of service for particular 

year — Year expiring, and employment continuing 
— Presumption. 

Where tltere is a contract of cmplo>Tnent under 
certain terms, for a particular year, and the employ- 
ment continues even after the expiry of that year, the 
ordinary presumption is that the same conditions also 
continue. 

Held, on facts, that there was no criminal misap- 
propriation and any liability on that account would 
be a civil liability but would not give rise to a criminal 
prosecution for misappropriation. 163 Ind. Cas. 
657 = 18 N.L.J. 345 = 37 Cr.L.J. 856. 

S. 403 — Civil wrong. 

Taking delivery of goods in pursuance of notice of 
the trial Magistrate with the knowledge of an order 
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to the contrary by a Court of Appeal-Notice of the 
trial Magistrate containing alternative of forfeiture 
in case of failure to take deiverj'— Goods disposed of: 

Held, that no offence under S. 403 was committed. 
Even though the accused may have been awaiU of the 
stay order, there was a notice with the alternative of 
forfeiture and even if after taking delivery he disposed 
them of pending consideration in appeal, he caimot be 
held guilty under S. 403 : 

Held, also, that proper relief for the complainant 
wzs to be obtained in the Civil Court. A.I.R. 1934 

Cal. 454= 45 Cr.L.J. 886 = 149 Ind. Cas. 36 (D.B.). 

S. 405 — Civil wrong. _ 

When a mortgagor leaves money with mortgagee 
to meet the demands and the mortgagee, after making 
some payments, refuses to pay further, it is a case 
of current deposit and not of criminal breach of trust. 
1934 M W N. 738. 

S. 409 — Civil wrong — No dishonest intention 

— Remedy. 

Where an agent produces his lists of accounts and 
admits the withdrawal of money, if he be recalcitrant, 
even if there is good ground for suspicion tliat he was 
not altogether honest, yet so long as there is no intention 
to misappropriate money belonging to his principal, 
the agent’s prosecution under S. 409 for criminal 
brcacii of trust is not the proper remedy ; the proper 
remedy lies in a suit for accounts in a Civil Court. 
125 Irid. Cas. 5I3 = A I.R. 1930 Pat. 221. 

S. 405 — Civil wrong — Return of deposit to 

brother — Criminal breach of trust or civil 

liability. 

The return of a deposit to the brother of depositor 
under circumstances indicating the best of intention 
and an absence of moral turpitude, may render a 
person civilly liable to the depositor but docs not 
amount to criminal breach of trust as that offence 
involves moral turpitude, 117 Ind. Cas. 157 = 1929 
Cr C. 104 = 30 Cr L.J. 735 =A.I.R 1929 Sind 119. 

S. 406 — Civil wrong — Suit — Money advanced 

in respect of a contract — Breach of contract — 
Remedy. 

Where money is adv.anccd in respect of a contract, 
and there is no entrustment in a fiduciary form, any 
dispute arising out of the breadi of contract is one of 
civil nature and cpahle of selilcmem not in the crimi- 
nal but in the civil Courts. 96 Ind. Cas. 501=7 A. I. 
Cr.R. 24-^27 Cr. L.J. 949. 

Ss. 403, 406, 4rr and 379 — Civil wrong — 

False denial of loan — Criminal breach of trust— 
Loan of a chattel — Borrower denying the loan — 
Offence — Civil liability 

Per Batty, J.— The loan of a chattel docs 
not con'tituic the borrower a prson entrusted 
with the cliattel or with dominion over it 
within the meaning of S. 406 for the borrow’er 
is not a trustee but has a beneficial interest given him 
in the thing lent. A false denial of a loan is not in 
itself a misappropriation at all, and may amount to 
no mure than an .aitempi to evade civil liability for the 
money or the chattel lent Attempt to cv.idc civil 
hahiliiy does not necessaiily imply that the property 
lias been mis-ippropriaied. The false denial of a 
loin is compuible with the absence of criminal mis- 
appjopri .lion and no more constitutes that offmcc 
ili.in po>sesMon of stolen property constitutes diefi or 
dishonest rec.ipi. The fdsc denial may be evidence of 
an olfvncc under S. 403 as possession of stolen pro- 


perty may be evidence of offences under S. 379, or 
411. 

Per Aston, J.— Where the property dishonestly 
misappropriated had come into the accused's possu- 
sion through his being entrusted with it or with any 
dominion over it which includes a loan of a diattel, 
the offence committed is criminal breach of trust. 
(1904) 6 Bom. L.R. 1093. 

5. Conversion. 

Ss. 405 and 406 — Conversion — Essentials of 

conversion. 

An offence of conversion punishable under S. 406; 
Indian Penal Code, is only committed when a man 
does an unauthorised act which deprives another of 
his property permanently or for an indefinite time, 
3. A. I. Cr. D. 277«=A.I.R. 1949 Pat. 326=50 Cr. 
L.J. 682. 

— — S. 403 — Conversion — Actual conversion or 
appropriation is necessary. 

In order to frame a charge of criminal misappropria- 
tion, it must be proved that aaual conversion or 
appropriation of the property by the accused for his 
own use had taken place. AIR, 1938 Mad. 172 = 
(1937) 2 MLJ. 734=46 LW. 8 i 2=(1937) M.W.N. 
1321=39 Cr.L.J. 312=173 Ind. Cas. 317. 

^ — S. 409 — Conversion — False paper entries— 
Entries in cash book — Conversion effected as 
no cash passed— Offence. 

A loan of R$. three lacs was made to one of tho 
accused who was a director of a Bank. The pr^ 

■ fcised object of the accused was to bolster up the 
'affairs of the closely allied concern known as the 
Hindustan Assurance and Mutual Benefit Society, 
which would otlicrwise have been obliged, .undV 
Cl. 179 of its Articles of Association to go into liquid- 
ation. What he did in effect was that with cnc of 
the three lacs of rupees he converted a debt owed by 
the Society into .a credit balance ; with another lac 
he created a fixed deposit for the Society with the 
Bmk ; with the third lac he converted his osvn debt 
into a credit balance and also created a fixed deposit 
of Rs. 30,000 in his wife’s favour. He sent intimation 
to the Society regarding their credits. At the tune 
when he made these changes in the Bank’s financial 
portion, he had no authority except his own and his 
subsequent transactions do not show that he had an 
honest intention. 

Held, that although the changes made were mere 
paper cm-ics, the conversions were no less con^r- 
sions bcciuse no cash pissed and that an offence under 
S 409 had been committed. 118 Ind. Cas. 650= 
30 Cr.L J 954 = 1930 Cr.C. 25 = A.I.R. I930 Lah. 57 - 

— — S. 409— Conversion — Non-payment for a long 
time. 

It w.is proved by as good evidence as could have 
been produced that accused received the three su^ 
in question and, as up to the time of his prosecution 
more than a year later, he had not paid them over to 
the persons authorised to receive them, he must be 
presumed to have converted them to his own use. 
A. I.R 19231^111.566. 

S. 403 — Conversion — Offence. 

A person obtaining goods of another innocently 
and disposing of them fraudulently for the benent 
of himself or a third person is guilty of inversion. 
The assuming to oneself the right of disposing another 
man’s property, is itself conversion. 12 Bom. L-K. 
316 — 5 Ind. Cas. 457 [On Appeal Ste 37 Bom. 
122 = 17 Cas. 663 (P.C.)). 
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6. Conviction and sentence. 

S. 406— Conviction and sentence. 

Accused nun of position and Secretary of Co- 
opsrative Society committing breach of trust. 

Held, that the sentence of fine of Rs. I75 ®nd im- 
prisonmmt till rising of Court inadequate and should 
be increisei. A.I.R. 1943 Sind 164=44 Cr.LJ. 
•^989=208 Ind. Cas. 540. 

J 1 S, 409 — Conviction and sentence — Trial for 

embezzlement of deposits— Offences alleged of 
conspiracy to commit breach of trust and also 
specific charges with regard to definite sums 
of money— Splitting of case at trial into four 
separate trials— Passing of separate sentences 
in two cases— Propriety. 

The off^mces alleged against the accused (Secretary 
and Assistant Secretary of Bank) were conspiracy to 
commit criminal breach of trust and also specific 
charges with regard to definite sums of money and 
one charge-sheet was submitted. When the case came 
on for trial, the prosecution, in spite of the protest 
of the defence, split up the case to be tried into four 
separate trials. In the first trail, the Secretary was given 
three ye3rs under S. 4^9> Indwn Pcn^l Oode* He wss 
also conviacd of conspiracy. No separate sentence 
was passed upon him. In the second trial, he had b^n 
given two years xindcr S. 4?9> Indian Pendl Code* No 
separate sentence for conspiracy was passed upon him. 
The Assistant Secretary was given three years under 
S. 409, in the first trial and four years in the second 
trial. No separate sentence was passed upon him on 
the conspiracy charge. The prosecution in the first 
trial alleged a separate conspiracy to embezzle a parti- 
cular sum of money. In the second trial, they went a 
little further and alleged a separate conspiracy to 
embezzle money coming from a certain bank. 

Held, that in framing these charges, the prosecu- 
tion entirely lost sight of the real nature of the case, 
but on a technical ground, it must be said that the 
two conspiracies of which the accused had been found 
guilty were not the same ; but it was so impossible to 
distinguish them that if different sentences had been 
imposed, the High Court should most certainly have 
made them concurrent; 

Held, also that the method of proceeding with the 
prosecution adopted in the case was the most harass- 
ing one. Three items might have been selcacd as the 
subject-matter of separate charges. Then it would have 
been possible upon a verdia of guilty to impose a 
sentence that would be sufficient. There would then 
have been no necessity for proceeding with the trial of 
any more charge. 

[The method of proceeding with an indefinite num- 
ber of trials and imposing sentences to take effect one 
after the other was disapproved.) A I.R. 1938 Cal. 
697 = 40 Cr.L.J- 90 = 43 C.W.N. 23=178 Ind. Cas. 
576. 

— s. 408 — Sentence — Accused a man of 18 years 
and of good charaaer — Offence due to laxity of manager 
and his own miserable pay — Sentence reduced to one 
already undergone. A.I.R. 1937 Sind 242 = 39 Cr. 
L j. 6 = 171 Ind. Cas. 708. 

— S. 406 — Conviction and sentence. 

Pawn and loan— Loan returned — Pawnee denying 
existence of pawn — Court finding against accused on 
all points — Conviction under S. 406 is legal. A. I R. 
1936 Cal. 673=62 C.L.J. 487 = 38 Cr.L.J. 118=165 
Ind. Cas. 905. 


~S. 408— Conviction and sentence — Embezaic- 
ment of various items— Sessions Judge examining 
evidence In respect of each Item which went to 
make up total amoxmt of sums embezzled as 
entered in charge sheet— Sentence. 

Where, in a charge under S. 408 the Sessions Judge 
examines the evidence in respect of each item of money 
embezzled which weq^ to make up the total amount 
of the sums embezzled as entered in the charge-sheet 
in each case, this way of examining the facts being 
most favourable to the accused, he cannot complain 
that he has been in any way prejudiced by the manner 
in which the evidence against him has been scrutmised 
by the lower Appellate Court : 

Held, that as from one point of view the accused 
was as much sinned against as sinning and in view 
of the circumstances of the case, the ends of justice 
would be met by reducing the sentence of imprison- 
ment to that already undergone. A I.R. 1936 Oudh 
376=1936 O.W.N. 607 =37 Cr.L.J. 941 = 164 Ind. 
Cas. 302. 

— Ss. 408, 467 and 477- A — Conviction and sen- 

tence — Supervisor of society misappropriating 
money— Getting affixed to debit entry false 
thumb-impression — Forgery — Making false debit- 
entry — Offences. 

The accused, the supervisor of a society conneaed 
with the co-operative movement, misapproprirted and 
converted to his own use Rs. 2, whidi represented the 
pay of a woman who swept and cleaned his office, and 
he thereby comm tted an offence under S. 4^8, Indian 
Penal Code. At the same time and date, he forged 
or caused to be affixed to the receipt of the said sweeper 
woman, a thumb-impression, which was not of that 
person and thereby committed a forgery punishable 
under S. 467, Indian Penal Code, and finally he de- 
frauded the Union by making a false debit entry to 
the effect that the woman had been paid Rs. 2 vyhen 
no such payment had been made and thereby committed 
an offence under S. 477-A, Indian Penal Code. 

Held, that the necessary element of fraud implying 
wrongful gain to himself and wrongful loss to the 
society was proved and the accused was properly convic- 
ted. A.I.R. 1935 Bom. 30 = 36 Bom. L.R. 1120 = 
36 Cr.LJ. 522 = 154 Ind. Gis. 559- 

S. 409 — Conviction and sentence. 

Sentence of imprisonment and not of fine only is 
necessary in a conviction imder S. 409. 1935 

M.W.N. 474- 

S. 406 — Senior member of bar committing 

criminal breach of trust — Consideration in 
sentencing him. 

The fact that the amount involved is large and the 
offence has been committed by a member of a legal 
profession in which the litigating public must repose 
entire trust and confidence, and the fact that the ac- 
cused has been a doyen of the Bar aggravates rather 
than mitigates the offence. In view of these circum- 
stances, the sentence of 18 months’ rigorous imprison- 
ment passed by the trial Court would certainly have 
erred on the side of leniency if it were not on account 
of the grave consequences that will be fall the accused 
both professionally and socially in consequence of the 
conviction. These consequences, however, are not the 
only materials on which a plea for leniency to be 
shown to the accused can be founded. His great age 
(60 years), together with his state of health brought 
on by the great mental strain to which he has been 
subjeaed — albeit by his own faults — urges very strongly 
that further leniency can justly be shown to him with- 
out any risk to the ends of justice. 
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In the above ciraimstanccs, it \vz$ held that the ends 
of justice will be amply met by a sentence of nine 
months, rigorous imprisonment. A.I.R. 1935 Rang. 
453=37 Cr.L.J. 190=159 Ind. Cas. 952. 

■" S. 40$ — Convictaon and sentence. 


Clerk ot mmy years service and in position of trust 
cmbejpzluig l irge sums of money — Sentence of five 
years’ rigorous imprisonment is not too severe, 
A.I.R. 1934 All. 173 = 1933 AL.J. 1628=35 Cr.L.J. 
617=148 Ind. Cas. 218. 


— — Ss. 403 and 392 — Conviction and sentence — 
Offence of robbery only technical^ Attempt 
to criminally misappropriate currency notes 
““Sentence. 

D who wanted to send by registered insurance post 
a letter with five currency* notes each of Rs. 100 asked 
the accused to write the address on the envelope but 
the accused tried to substitute another envelope in 
place of the original one and wrote the address on it. 
D's suspicious having been aroused, he demanded of 
the accused the original envelope. An alteration en- 
sued and the original envelope containing the currency 
notes and D's coat were torn. I'he accused was charged 
under S. 392, Indian Penal Code, and sentenced to 15 
months* rigorous imprisonment ; 

Held, that the offence of robbery for which the ac- 
cused could be held guilty was more or less technical 
and that the accused should really have been charged 
With actemot lo criminally misappropriate the notes and 
that in t)ie circumstances, the sentence should be re- 
duced to one of six months’ rigorous imorisonment. 
A.I.R. 1933 Sind 139 =34 Cr.L.J. 802=144 Ind. Cas! 

427. 

“S. 409 — Conviction and sentence — Scries of 
embezzlements — Single charge but separate 
sentences to run concurrently — Legality. 

WlKrc the accused was prosecuted for an offence 
under S. 409- Indian Penal Code, and only one charge 
was framed in which four sums of money said to have 
been embezzled were specilied and the Alagisiratc 
convicted the accused but passed sentence for cacii 
embezzlement and directed that the sentences should 
run concu: rently. 


Held, tuat there was no misjoinder of charges and 
that the sep.iraie vcniences though invalid did not 
prejudice th< accihcd so as to render the conviction 
liable to be s:t aside. 1930 A. L J. 1 130= 128 Ind. Cas 
595 = 32 Cr.J, J, 155^52 A 941 - A.I.R. 1931 A 267. 

“"“■S. 408 — Conviction and sentence — Charge 
specifying gross sums as also Items misappro- 
priated in one year— Legality of conviction. 

Wliere an accused person is charged under S. 408, 
Indian P<.na! Code, with having committed criminal 
brwcli ol trust in respect of a gross sum of money 
misappropiiateii by him within the period of one 
year and tlic clurge not only specifies the gross sum 
taken and ilie dates beiwei.n which it was taken, but 
also Sets out the items composing stich gross sum 
giving the tlates .ind the amounts alleged to Jwve been 
misappropri.-ted. the charge comes within the provision 
ol Cl. C21 S 222. Criminal Procedure Code, ami that 
if by '.pacifying the items contposing the gross sums 
the cho/r<- w -m beyonti what was necessary Instead 
of prej hlicially ; (fectiiig the accused it is to that extent 
favour-ihf, t<* accused ; 31 fi-il. 928, Tol!. 34 C.\V. 
N. 901 1930 Cr.C IU7 — A.I K. 1930 C;d. 717. 


S. 409-- Conviction and sentence — Wrong 

accounts — ^Vrong account and wrong entry do 


not by themselves prove criminal breach of 
trust. 

The faa that the accounts have been wrongly kept 
will not of itself prove that the person keeping the 
account committed criminal breach of trust unless it 
can be shown that the person misappropriated pro- 
ceeds of cheque or remittance transfer receipt or any 
cash proved to have been received by him ; and the 
wrong entries may rise strong suspicion whicli may 
serve as a ground for scrutiny but cannot justify the 
conviction of the person for criminal breach of trust. 
126 Ind. Cas. 684 = 7 O.W.N. 564=A.I.R. 1930 
Oudh 324. Iii ?£ov 

S. 409 — Conviction and sentence. 

A sentence of imprisonment is obligatory under the 
law for an offence either under S. 409 or under S. 420, 
94 Ind. Cas. 130 = 27 Cr.L.J. 562=A.I.R. 1926 
Lah. 350- 

— — S. 40<^ Conviction and sentence. 

The law always regards the offence of criminal 
breach of trust by persons in charge of public moneys 
as one of a specially serious nature warranting a severe 
sentence. 106 Ind. Cas. 337 = 29 Cr.L.J. i (Lah.). 

S. 408— Conviction and sentence — Imprison- 
ment — Benefit of Criminal Procedure Code. 
S. 562. 

Where a person was convicted under S. 408, Indian 
Penal Code, and was given the benefit of S. 562, 
Criminal Procedure Code, by the trial Court and by 
the time the case went to the Higli Court in revision, 
considerable time had passed. 

Held, that though usually imprisonment should be 
given in cases of embezzlement, it was not proper to 
interfere with the Alagistrate’s discretion after such a 
length of time. A.I.R. 1925 Oudh 673 j 19 P.W.R. 
1910 ; A.I.R. 1925 Bom. 192 and A-.I.R. 1926 Sind 
101, Rcl. on. 107 Ind. Cas. 775 = 10 A.I. Cr. R. 
27 = 29 Cr.L.J. 291=A.I R. 1928 Lah. 926. 

S. 409 — Conviction and sentence — Postmaster 

taking V.P.P. without payment — Manipulation 
of accounts— Effect. 

Where a Sub-Postmaster of 13 years’ service taking 
possession of the V.P.P. cover addressed to him and 
also of the railway receipt, obtained delivery of the 
goods, but in order to put off payment manipulated the 
register maintained in the post office, sentence of one 
year’s rigorous imprisonment and a fine of Rs. 100 
was adequate punishment. 118 Ind. Cas. 496= 

52 Alad. 534 = 29 Ai.L.W. 522=1929 Al.W.N. 275“ 

2 M Cr.C. 90 = 30 Cr.L J. 929=A.I.R. 1929 Mad. 
447 = 56 Al.L J. 551. 

S. 408 — Conviction and sentence — Mis- 

appropriation by general agent of net balance— 
Conviction for indefinite portion— Sustainability. 

Where a charge of criminal breach of trust is made 
against a general agent of a trader with general autho- 
rity to expend the moneys, liic casc.s must be rare in 
whicli it is sufliciciu to charge a net balance as having 
been misappropriaicd. It is not permissible to allege 
a net balance and convict on proof of an offence in 
regard to some more or less indefinite portion of the 
amount. 'J'iic Use of criminal courts to litigate a civil 
claim must lu- condcmncil. 59 Ind. Cis. 372=42 
All. 522 -2 U.P.LR. (A) 360 = 22 Cr.L.J. 84 = 18 
A L J. 633. 

— ~"S. 408 — Conviction and sentence— DcAalte 
finding as to definite sum. 

Though under b. 222 (2) of the Criminal Procedure 
Code the accused may be charged in respect of the 
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MOSS sttin received by him still the prosecution must 
decide what amount they are prepared to prove the 
accused lawfully received and lawfully expended and 
what sum was not. To convict there must be a definite 
finding of a definite sum traced to the accused. 59 
Ind. Cas. 372=42 All. 522 = 18 A.LJ. 633=22 Cr. 
LJ. 84=2 U.P.L.R. (A) 360. 


S. 406— Conviction and sentence— Money 

paid to broker for making payment— Appro- 
priation by him as his brokerage. 

A broker who received a certain sum from the 
complainant for paying a certain firm as the price of 
grain purchased for the complainant and appropri- 
ated the same for his brokerage dues owing to him 
at the time, is entitled to the benefit of doubt in a 
oonviction under S. 4^6> Indiw Pcn^l Code^ if it is 
not clearly proved on which account the money was 
paid to him. 18 Cr.L.J. 437 = 3^ Ind. Cas. 997 (Cal.). 

S. 405 — Conviction and sentence — Criminal 

breach of trust— ‘Property* — Cancelled cheques. 

A cancelled cheque falls within the meaning of the 
term ‘ property * as used in S. 405* even if it is worth 
no more than the value of the paper upon which it is 
written. In the matter of a conviaion for a crimmal 
breach of trust the question of the value of the pro- 
perty in respect of which the breach of trust is commit- 
ted is, except so far as S. 95 is concerned, quite immate- 
rial. (1903) 1904 A.W.N. 153 = 27 A. 28. 


I 

7. Criminal breach of trust. 


Ss. 406 and 408— Criminal br^ch of trust-* 

Offence under— Essentials of — B 
A’s shop misappropriating money of shop ana 
ornaments pledged with him by faking up dacoity 
—Money subsequently recovered from places 
pointed out by B-B held guilty of crimmal 

O- — ^ 


A the proprietor of a liquor shop appomted B as the 
manager of his shop. The iron safe m the shop con- 
tained cash of the shop and certain ornaments p edged 
with B* by C. B faked up a dacoity and gave false in- 
formation to the police that the cash and ornaments in 
the safe of the shop had been removed by dacoits. i nc 
fact was that the cash and ornamcnti were appro- 
priated by B and hidden at various places from which 
they were recovered^ subsequently on information 

given by B : 


• 

Held, (i) (Per Dai and Manohar LalUJJ .) — B was 
guilty of criminal breach of trust with regard to the 
cash and was rightly convicted under S. 408 as nis 
intention was to dishonestly misappropriate the same by 
staging a faked dacoity. It was the dishonest intc^ion 
which was essential for the commission of the oftence 
of criminal breach of trust. Whether wrongful gam or 
loss actually resulted was immaterial. It was a ^^se- 
quence but not essential part of the offence There 
might be appropriation be a mental act without any 
actual expenditure of the money appropriated thougli 
the mental appropriation must be established by soine 
overt and visible act but tlie aaual expenditure ot the 
money was not the only proof of it. 


— S. 406 — Criminal breach of trust — Transac- 

tion of loan and failure to repay— Charge 
of criminal breach of trust— Sustainability. 

When a transactions appears to be merely one of a loan 
and failure to repay the loan, the offence of crimmal 
bieach of trust cannot be held to be made out. A 
charge of criminal breach of trust carmot be sustained 
on such facts.. 230 Ind. Cas. 154=48 Cr.L.J. 552 = 
A.I.R. 1948 Cal. I. 


(2) (Per Das»J.)—As B wanted to appropriate the 
ornaments by setting up a false dacoity he was guilty 
under S. 406 in respect of the ornaments. 

Per Manohar Lalh J.— lt was doubtful whether B 
could be convicted under S. 406 in respect of the orna- 
ments in the absence of evidence, as to the person on 
whom the damage or loss would fall if the pawmed arU- 
cies were stolen by some thieves or dacoits. A I R. 
1946 Pat. 210=24 Pat. 671 (D.B.). 


— S. 406 — Criminal breach of trust — Cloth 
entrusted to tailor to be made into shirts — Refusal 
by tailor to deliver them claiming lien for his 
charges. 

A tailor to whom cloth has been handed over 
to be made into shins docs not commit an offence 
of criminal breach of trust by refusing to deliver 
the cloth or the shirt claiming a lien upon them for 
his charges. If however tender is made of then 
amount due for making the shirts and they are not 
delivered, a case of criminal brcaclt of trust may well 
arise. A.I.R. 1950 Cal. 35 = 51 Cr.L.J. 336. 

— S. 406 — Criminal breach of trust — With- 
drawal of security deposit by clerk on leaving 
service without master*s consent. 

Security deposit is given on terms that it will be 
refunded when the accounts arc submitted and accepted. 
Clerks or officers who give security deposits caiuiot 
determine their ov.n liability in the matter while leaving 
service, and take whiit they consider is the balance 
due to them reckoning their deposits as credits with 
their master, if they do so without the consent of 
their master, they may be liable for criminal breach 
of trust. I.L.R. (1938) 2 Cal. 257, approved. I.L.R. 
(1946) I Cal. 17. 

S. 409 — Criminal breach of trust. 

Failure of police constable to return the uniform 
after he was dismissed from the service — Will be 
criminal breach of trust if he converts it to his use. 
4 A.I.Cr.D. 590- 


— S. 405 — Criminal breach of trust. 

A was a manager of a bank. B was approved as a 
customer of the bank by A and was allowed to open an 
overdraft account with the bank on a contract of pledge 
executed by B which contemplated an oyerdralt of a 
certain amount against Government securities. Under 
the contract, B deposited certan G.P. Notes as security 
for his overdrafts. These G.P. Notes were caused to be 
entered in account books of the bank by A but were 
shortly after handed over by to B before the amount 
of overdraft was satisfied pro tamo or completely to 
enable B to Ixave tlie benefit of the same in some way 
or the other (by pledging the same with other banks). 
A did not cause any entries to be made in the books of 
the bank to show that the G.P. Notes had been handed 
back to B and thus allowed a false statement of affairs 
and deprived the bank of its security against the amount 
overdrawn by B : 

Held, (0 that A committed brcacli of trust w’ithin 
the meaning of S. 405 ; 

(») that the fact that A li^sclf was not proved to 
have made a wrongful gain was immaterial ; 

(Hi) and that B was guilty of abetting the offence. 
A.I.R. 1944 Cal. 92 = 1. L.R. (i943) i Cal. 493=45 
Cr.L.J 431 = 211 Ind. Cas. 574. 

S. 405 — Criminal breach of trust. 

"^Person having reasonable claim against anotlicr for 
more than amount belonging to otlicr in his hands — 
User of this amount for his own purpose docs not 
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amoimc to criminal breach of trust. A.1 R. 1940 
Mad. 329=’i939 M.W.N. 1213=41 Cr.L.J. 824«* 
190 Ind. Cas. 123. 

— — S. 405— Criminal breach of trust— Jury should 
bear in mind difference between civU and criminal 
liabUity. 

In dealing with a case of criminal breach of trust the 
jury should bear in mind the difference between civil 
and criminal liability. A.I.R. 1940 Mad. 329=(1939) 
M.W.N. 1213 = 41 Cr.LJ. 824=190 Ind. Cas. 123. 

^ S. 405 — Criminal breach of trust — Essen* 

tlals. 

To constitute an offence of criminal breach of trust, 
there must be an a trusement ; there must be mis* 
appropriation or conversion to one’s o\mi use or use in 
violation of any legal dircaion or of any legal contraa, 
and thirdly, the misappropjiation or conversion or dis- 
posal must be witlt a dishonest intention. Every pay- 
ment of money by one person 10 another is not entrust- 
ment unless tJicrc are circumstances attending it fiom 
whidt it can be gathered that it was an entrusiment 
and not a mere payment. Whether in a particular 
set of circumstances a delivery or passing of property 
from one to anotlicr amounts to an entrustment or 
not is not a point of law on which the Judge can give a 
binding direction to the jury. A.I.R. 1940 Mad. 
329=1939 M.W.N. 1213 = 41 Cr.LJ 824=190 
Ind. Cas. 123. 

— — S. 409 — Criminal breach of trust. 

Land-ouTier paying money to lambardar in disdiarge 
of his liability for land revenue — Instead of depositing 
it in Government treasury, lambardar convciting 
it to his o\m use : 

Held, that offence committed was one under S. 409. 
A.I.R. 1939 Lah. 340 = I.L R. (1939) Lah. 119 = 
41 P.L R. 432 -40 Cr L j. 910= 184 Ind. Cas. 319. 

S. 406 — Criminal breach of trust — Case not 

falling under S. 84 — Evidence relating to state 
of mind at time of commission of crime showing 
that accused must have been unable to form 
criminal intention necessary. 

Where a a>urt trying a person for an offence of 
criminal breach of trust finds that the case is not 
covered by S. 84. Indian Penal Code, it should consider 
another aspect of the case, namely whether even if 
S, 84 did not cover the case, the state of mind in which 
the accused was did not exclude the existence of a 
dishonest intention which is an essential ingredient 
of the offence of criminal breadi of trust. Evidence 
is certainly relevant for the purpose of ascertaining 
whether the petitioner’s state of mind rcndeied it 
possible and likely for him to have entertained a dis- 
honest intention when lie dealt with the monevs entrust- 
ed to him. Any other menial state can also be put 
forward with equal relevancy’ for the purpose of nega- 
tiving the existence of the crimnal intention which 
is an essential Ingredient of the crime under S. 406, 
Indian Penal Code. A.T R, 1939 Mad. 407 = 49 
L.W. 160=1939 M.W.N 726=(I939)-J M L J. 255 = 
40 Cr.L.J, 642=1 L.R. (1939) Mad. 353=i82 Ind. 
Cas. 228. 

Ss. 409, 420, 427— Criminal breach of trust— 

Cheating. 

A case of breach of trust is inconsistent with a case 
of cheating. 

Where the accused deceived the complainant into 
believing that gold jewels had been pledged in order to 
gel money dislionesily while in fuel there had been no 
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pledge and false entries had been made in accounts to 
support the false representation, the offence is not one 
under S. 409 but under Ss. 420, 467, Indian Penal 
Code. 1937 M.W.N. 729. 

— — S« 405 — Criminal breach of trust— Ingre- 
dients. 

The offence of criminal breach of trust consists in a 
person dishonestly misappropriating or converting 
entrusted property to his own use or dishonestly using 
or disposing of that property in violation of any direc- 
tion of law or of any legal contract, and it is the 
dishonest misappropriation or conversion or user or 
disposal as the case may be, that is the essence of the 
offence. A.I.R. 1937 Sind 68=38 Cr.L.J. 512=31 
S.L.R. 123 = 168 Ind. Cas. 89(F.B.). 

— — S. 405 — Criminal breach of trust— Held, 
on facts that offence was committed. 

Where the accused charged with an offence under 
S. 40s, gave an explanation which ^vas found to be 
entirely false and it appeared that the keys of the 
record room were in a stranger’s possession with the 
connivance and complicity of ilie accused for the pw- 
pose for which they were used, that is to say, for giving 
access corruptly to records and dishonesty was clearly 
established : 

Held, that the fact that the accused himself did not 
misappropriate or use or dispose of any record in 
violation of his trust was immaterial and the second 
part of the definition in S. 405, brought home the 
offence to the accused. A.I.R. 1936 Pat. 108=2 
B.R. 153 = 37 Cr.L.J. 219 = 160 Ind. Cas. 12. 

S. 408 — Criminal breach of trust — Held, 

on evidence that offence was committed and 
verdict of * not guilty * of jury was perverse. 

It was proved that the accused who was a clerk in 
a College did handle moneys paid by students as tuition 
fee and it was his duty to receive the money and to 
enter up such receipts in the Income Register and in 
the Cash Book and to pay the moneys shown in the 
Cash Book into the account of the College at the Im- 
perial E-^nk. It was also proved that on the days in 
question, he had received sums of money as tuition 
fees and had correaly entered such sums in the Income 
Register. It was further proved that he had made false 
entries in the Cash Book and had paid lesser sums 
into the Bank, His subsequent conduct in abscond- 
ing and using another name was entirely consistent 
with his guilt : 

Held, that the verdict of not guilty given by the jury 
in these circumstances and in the face of the above 
faas placed before them was clearly perverse and that 
the accused stood guilty of an offence under S. 4o8> 
Indian Penal Code. A.I.R. 1935 All. 970=1935 
A.WR. 988 = 1935 A.L.J. 1019 = 37 Cr.L.J. 

159 Ind. C>s. 621. 

— S. 406 — Criminal breach of trust. 

Where a person is entrusted with property attached 
by an order of a Civil O^urt and he deliberately refuses 
to produce the property when called upon to do so, 
his conduct amounts to a repudiation of his trust 
and he is guilty of criminal breach of trust punishable 
under S 406, Indian Penal Code. A.I.R. 1935 Lab. 
31=36 Cr.L.J. 119 = 152 Ind. Cas. 513. 

— S. 40s— Criminal breach of trust— Ingmr 
dienta. 

It is incumbent upon the prosecution in a case under 
S. 405, Indian Penal Code, in order to establish the 
charge against the accused to prove that he \vas en- 
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trusted with the sum and that he dishonestly mis- 
appropriated or converted to his own use this sum 
or thereabouts. A.I.R. 1935 Rang. 453=37 Cr.L.J. 
190=159 Ind. Cas. 953. 

S. 405 — Criminal breach of trust — Dishonest 

user of cattle — Supurdnama — Accused willing to 
produce cattle. 

Where a person was convicted under S. 405* Indian 
Penal Code, for dishonestly using certain cattle in 
violation of the supurdnama entered into by him and 
it appeared that he had brought the cattle in question 
to the Tahsil and was willing to produce them : 

Held, that under the circumstances he could not be 
held to have disnonestly used them in violation of the 
terms of the supurdnama and his conviction should be 
set aside. AIR. 1933 Lah. 235 (i) = 34 PL.R. 
883=34 Cr.LJ. 1163 (i) = i45 Ind. Cas. 936. 

S. 409— Criminal breach of trust — Lambar- 

dar — Failure to pay amounts collected to treasury, 
whether amounts to criminal breach of trust. 

A lambardar who was responsible for the collection 
of land revenue amounting to Rs 118-14-9 and who 
should have paid this amount into the treasury by the 
6^ June, 1930, pTid nothing till the 7th August. 
When he was approached by a Police Officer sent by 
the Tahsildar, he paid only Rs. 33 though he had 
colleaed Rs. 49. The amounts colleaed were, how- 
ever, deposited in a safe place. The lambardar was 
prosecuted for criminal breadt of trusts? 

Held, that the slackness of the lambardar in remit- 
ting the amounts collected to the treausry did not 
amount to criminal breach of trust and he could not be 
convicted under S. 409, Indian Penal Code. AIR. 
1931 Lah. 468 = 22 Cr.L.J. 811 = 131 Ind. Cas. 910. 

— — S. 408 — Criminal breach of trust — Delay 
in remitting — If breach of trust. 

Where the accused did not convert the money to 
his own use, there was no falsification of accounts and 
the delay in making the remittances was explainable 
by an assignment of goods: 

Held, that in these circumstances mere delay in 
making the remittance did not amount to criminal 
breach of trust. 106 Ind. Cas. 682 = 29 Cr.L.J. 90 = 
9 A.I.Cr R. 350 (Pat.). 

S. 408 — Criminal breach of trust — Legality 

of finding — Absence of definiteness of sum mis- 
appropriated — Effect of Criminal Procedure 
(^de, S. 2Z2 (z). 

The case was one of criminal misappropriation. As 
to the amount embezzled, the )ury were not unani- 
mous and they said they were not able to ascertain it 
definitely, but the majority of them were of opinion 
that it might be a thousand rupees or so out of the 
amount mentioned in the charge. The Judge agreed 
in the verdict. He, however, was of opinion that the 
amount embezzled was not a thousand rupees or so 
but nearly rupees five thousand. He accepted the 
verdict and convicted the accused. 

Held, that the object of the amendment made by 
the introduction of sub-section (2) to Section 222, 
Criminal Procedure Code was “not to amend the 
In lian Penal Code, but merely to get rid of a technical 
difficulty in framing a formal document, viz , the 
charge. “ By this amendment the procedural law was 
altered to meet two difficulties. Under the law as it stood 
before, there was very great difficulty in convicting where 
there was a running account and where the 


prosecution was unable to put their hands on a specific 
item of which xhe particular sum was embezzled 
or to whidi it was attributable. The other difficulty 
was that under section 234, Criminal Proceduie 
Code, it was not allowed to have more than three 
offences of the same kind, and so the charge could 
not legally stand. The law on these two points was 
altered and altered for the better. It was not intended 
either to throw the onus on the accused by bringing 
a ^arge agdnsthim of a deficiency in his accounts or 
to doaway with the necessity of proving the elements 
of the offence as laid down in the Indian Penal Code. 

The offence of crimimal breach of trust involves en- 
trustment or dominion over property and dishonest 
misappropriation conversion, use or disposal thereof. 
It is not possible to find these elements unless one 
can form a conception as to what the property is. 
There must therefore be a definite finding of a ceruin 
definite sum traced to the accused in order to form 
the basis of his conviction. 85 Ind. Cas. 372 = 40 
C.L.J. 555 = 29 C.W.N. 54=26 Cr.L.J. 532=A.I R. 
1925 Cal. 260. 

— — S. 405 — Criminal breach of trust — Transfer 
of money from another’s account to one’s own— 
No actual taking — Nature of offence. 

In order to establish a charge of dishonest mis- 
appropriation of criminal brtadi of trust it is not 
necessary that the accused should have actually taken 
tangible property such as cash from the possession of 
another and transferred it to his owm possession. The 
transfer of certain amount from the account of 
another to one’s own account is sufficient to constitute 
the offence. 98 Ind. Cas. 599 = 27 Cr.L J. 1383 = 
A.I.R. 1926 L^. 38. 

S. 409 — Breach of trust, what is — War bond 

entrusted to Bank for sale — Endorsement by 
owner in favour of Bank — Bank dealing with 
bond contrary to instructions of endorser — 
Offence. 

A Municipal Committee handed over a war bond to 
a Bank with instructions to self it at his market value 
and to remit the sale proceeds to the Committee. 
The bond was endorsed in favour of the Bank in 
order to facilitate its sale. Instead of selling the war 
bond, according to instructions received by the Bank, 
the directors of tJie Bank pledged it with another Bank 
against cash payment and that amount was utilized 
by the directors to meet some urgent demands made 
on their Bank as the Bank was short of cash at that 
time and the customers were pressing for payment. 

Held, tliat the property in the bond as between 
tire Municipal Committee and the Bank was still 
retained by the Municipal Committee and did not vest 
in the Bank. By making use of the bond in a manner 
which w'as contrary to the conditions under wlrich it 
was entrusted to tJie Bank the directors, who knew of 
the fact, caused unlawful loss to the Municipal Commit- 
tee and unlawful g-ain to the Bank and were guilty 
under S. 409. 98 Ind. Cas. 599=27 Cr.L J. 1383 = 
A.I.R. 1926 Lah. 385. 

S. 409 — Criminal breach of trust — Accepting 

brokerage — President purchasing articles for 
Municipality and taking brokerage from vendor — 
If offence. 

A President of Municipality purchased some articles 
for the Municipality and after its price was paid, got 
a certain amount from the vendor as brokerage for 
which he gave the vendor a receipt. 

Held, that the President was not guilty of ciiminal 
breach of trust as this brokerage, commission of 
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discount was paid for his own personal use and no 
for the benefit of the Municipal Committee. 97 
Ind. Cas. 64=4 Rang. 128=27 Cr.L.J. ro88=A.I.R. 
1926 Rang. 171. 

S. 406 — Criminal breach of trust — What is — 

Unpaid vendor — Sale by vendee — When offence. 

Disposal, prior to payment to vendor, by vendee of 
goods given him imder an arrangement Uiat property 
in them should pass to him on payment is an offence. 
82 Ind. Cas. 163 = 51 Cal. 796=25 Cr.L.J. 1235 = 
A.I.R. 1924 Cal. 816. 

S. 405 — Criminal breach of trust. 

Loss to the principal or anybody else is by no means 
a necessary ingredient of the offence. 32 Bom. L.R. 
1195 = 129 Ind. Cas. 385=A.I R. 1930 Bom. 490. 
(F.B.). 

Ss. 403, 405 and 408 — Criminal breach of 

trust — Clerk with power to receive and deposit 
money in treasury. 

A misappropriation of a sum by a clerk of an estate 
service with a power to receive and deposit the same 
in the treasury gives rise to an offence of the criminal 
breach of trust falling under S. 405 and calls 
for aconviction under S. 4o8oftlie Penal Code. (1920) 
M.W.N. 518 = 12 LAV. 295 = 58 Ind. Cas. 324. 

S. 409 — Criminal breach of trust — Cash 

certificates— Payment of less than due. 

A Sub-Postmaster was asked to make'” payments 
for some cadi certificxucs. Tiic value of each certifi- 
cate was Ks. 8-2-6 and iliis amount wasjpaid by the 
Gavernm.nt but the accused paid Rs. 7-2-6 ca(± and 
hiimelf appropriated the balance. 

Held, that the accused was guilty of criminal brcadi 
of truit within S. 409, Indian Penal Code, 10 Bom. 
256, not Poll. 42 AH. 204 = 18 A.L.J. 93 = 24 Cr.L.J. 
316 = 2 U.P.J^.K. (All.) 51 = 55 Ind. Cas . 476. 

S. 406— Criminal breach of trust — Neces- 
sary elements. 

Ounpiain.uu p.iid oil a debt due to accused on 
coniitiou tiiai should return the bond, but he 
refused to Jo so and denied payment. 

Held, tiiere was no trust wliidi \Vi)uld bring tlie 
ca>c wuhin i:ic terms of S. 406. 22 C.W.N. 1005 = 20 

Cr.L J. 151=49 ind. (Js. 343. 

Ss. 403 and 406 — Criminal breach of trust — 

Agent s refusal to return money received on 
behalf of principal. 

Wliere an agent received money on behalf of his 
principal, the inojiey so received is the property of, 
and is owned by, the principal. If the agent refuses 
at tile request of the person paying the money to 
refund it he is not criminally liable, and, consequently 
cmnoi be prosecuted for the offence of a criminal 
breach of trust. TJie gist of Uiai otlencc is the dis- 
honest misappropriation or the G^nversion by one 
to liis own use of ilie property of anotlicr which has 
been entrusted to him. 20 Cr.L.J. 654 = 52 Ind. Os, 
430 (Pat.). 

Ss. 4<»6 and 206 — Criminal breach of trust 

— Hire purchase agreement — Sale of property 
hired. 

A sale of prope rty by a hirer under a hire purchase 
under which title to property rests in the 
ci>inplaiuam tilt |i.i\mient of full purdiasc-nioney 
and whicli pioliibited any disposition of it, If made 
after a decree of Civil Court for unpaid purchase- 


money, is not a criminal breach of trust, the decree 
operating as a merger of the original agreement. It 
seems that proceedings under S. 206, Indian Penal 
Code could be taken with the sanction of Court which 
passed the decree against the accused. 18 Cr.L.J. 
728=40 Ind. Cas. 728 (Cal.). 

‘S. 406 — Criminal breach of trust. 

s 

Whilst a hire-purchase agreement was in force 
the accused pledged the car to different persons on 
three different occasions. 

Held: that the pledging of the car by the accused 
was a violation of the legal contract made by him in 
regard to the hire of the car and violation was dis- 
honest. The accused was guilty of the criminal breach 
of trust as he obtained moneys on the security of the 
motor car. 17 Bom. L.R. 670=16 Cr.L.J. 665=30 
Ind. Cas. 649. 

S. 406— Criminal breach of trust — Hire 

purchase agreement — Instalments — Sale of arti* 
cles hired. 

Where a hirer under a hire purchase agreement 
sells tiic article hired, he is guilty of criminal breach 
of trust. (1894) 2 Q.B. 262 i 63 L.J.Q. B. 577> Foil. 
7 Bur. L.T. 222=7 L.B.R. 298 = 15 Cr.L.J. 4^5=24 
Ind. Cas. 161. 

S. 406 — Applying money entrusted for other 

purposes — Whether criminal breach of trust, 

Ttic accused receiving money from the complainant 
on condition that he would purdiasc a motor car, sell 
it and return her the money with half the profits, 
but applying the money for other purposes, is not 
guilty of criminal breach of trust. 12 A.L.J. 73®=“ 
15 Cr.L.J. 284=23 Ind. Cas. 492. 

S. 405 — Criminal breach of trust — Essen- 
tials of offence. 

The offence of criminal breach of trust is completed 
by the misappropriation or conversion of ilic property 
with die intention of causing wrongful gain or wrong- 
ful loss. It is the intention whiui is essential and 
not whether wrongful loss or wrongful gain is artually 
caused. 38 Mad. 639 = 16 ,M.L.T. 505=(I9I4) 

M.W.N. 894 = 15 Cr.L.J. 688 = 29 M.L.J. I75=*26 
Ind. Cas. 136. 

S. 406 — Criminal breach of trust — Essen- 
tials — Proof of offence — Procedure. 

Special provisions arc made in S. 222 (2), Criminal 
Procedure Code for a charge of criminal breach of 
trust. They must be strictly observed and proof 
must be given that the offence was completed between 
the dates given. Default in it cannot be cured by S. 537* 
^\ny completed act is nuecssacy to constitute the offence 
of criminal brcacJi of trust. 17 C.W.N. 479=^4 
Cr.L.J. 219 = 19 Ind. ^s. 315. 

S. 408 — Servant of a firm making false re- 
presentation to the manager — Criminal breach 
of trust. 

A servant of a firm who gets money from the manager 
on tlic pretence that it was required for paying dtc 
coolies and misappropriates it, is guilty of the offence 
under S. 4O8 as the accused was entrusted with die 
money for the master’s benefit. 22 M.L.J. II2 = I0 
M L.T. 317 = 13 Cr.L.J. 15 = 13 Ind. Cas. 108. 

S. 406 — Criminal breach of trust — Advance 

taken on pro-note promising to buy paddy for 
firm making advance. 

Tlie accused took an advance from a trading firni 
on pro-note promising in writing to use the money 
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solely in buying paddy and to deliver it to the firm, 
within a certain period at the market rate, the value 
to be credited to loan. 

Held, that such dealing is a loan pure and simple 
with undertaking to buy and sell paddy ; that the 
advance was made and taken as for the benefit of both 
the person as well as the firm and that as the accused 
was owner of the money, there was no.criminal breach 
of trust. 5 Bur. L.T. ii = 6 L.B.R. 4^ = 13 Cr.L.J. 
269=14 Ind. Cas. 653, 

S, 405— Criminal breach of trust— Money 

advanced for purchase of paddy — Whether trust 
is created. 

A a paddy dealer, agreed with B, to supply B with 
certain baskets of paddys ; the same day, B advaiiced 
A Rs. 10,000 to obtain this paddy. A prornised 
to use this sum to the purchase of paddy for B. Simul- 
taneously, A executed five promissory notes for Rs. 2,000 
eai in favour of B bearing no interest. 

Held, that the transaction created the relation- 
ship of debtor and creditor between A and B and no 
trust was created within S. 405. Per Fox, CJ . — ^The 
property for which criminal breach of trust is committed 
must be either the property of some person other 
than the person accused, and the offender should 
hold the property on trust for such other person. 
Mere breadt of contract is not criminal breach of 
tust. Per Ormond, J.— In a prosecution for criminal 
breach of trust, trust must be established beyond 
all doubt. 5 Bur. L.T. 143 =^ L.B.R. 62 = 13 Cr.L.J. 
888 = 17 Ind. Cas. 824 (F.B.). 

S. 406 — Criminal breach of trust. 

The fact that the complainant had agreed to give 
the acaiscd time to repay money misappropriated 
is no ground for the acquittal of the accused who is 
charged under S. 406, Indian Penal Code. 6 A.L.J. 
758 = 10 Cr.L.J. 417 = 3 Ind. Cas. 908. 

S. 406 — Criminal breach of trust— Money 

entrusted for particular purpose — Failure to 
account. 

If a person fails to account for money entrusted 
to him for a particular purpose, he is guilty of criminal 
breach of trust. Dishonest misappropriation may 
sometimes be inferred from the circumstances without 
direct evidence. 4 Ind. Cas. 762 (U.B.). 

S. 405 — Criminal breach of trust — Dishonestly 

misappropriates — Essentials. 

Held, that the bare refusal by the accused to allow 
the removal of a box deposited in his house by the 
complainant unless the debt due to him by the com- 
plainant is paid, did not amount to a criminal breach 

oftrust. (1907) 17 M.L.J. 413- 

S. 405— Criminal breach of trust— Using 

printing blocks unauthorisedly. — ‘User’ — ‘Dis- 
honestly *. 

Where a person entrusted with blocks for printing 
a catalogue used them for printing a catalogue for 
a person other than the giver. 

Held, that a contract not to use the blocks for 
purposes other than those of the giver must be implied, 1 
and that the use in the case was, therefore, unauthorised, J 
and that as it produced wrongful gain to a substantial) 
extent to the other person for whom they were used, 
the user was dishonest and that an offence of criminal 
breach of trust had been cogimittcd by the person 
80 entrusted. (1901) 6 C.W.N. 203. 
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S. 406 — Criminal breach of trust — Pro- 
perty claimed by a third party — Finding claim 
false — Dishonest intention. 

Where A and others employed the accused to sell 
paddy for them and paddy was sold and one A and N 
claimed a portion of the sale proceeds exclusively, 
and N during the trial had brought a suit for it, the 
High Court: 

Held, there was no criminal breach of trust, even 
though the two lower courts had found that N'% claim 
was false. (1900) 28 C. 362. 

S. 40^~Criminal breach oftrust — Form of Charge. 

See C. P. C, S. 234. 1904 A.W.N. 165 = 27 A. 69. 

S. 406 — Criminal breach of trust — Charge. See 

C. P. C, Ss. 234. 1902 A.W.N, 44 = 24 A. 254. 

8. Criminal misappropriation. 

S. 403 — Criminal misappropriation. 

If the person who takes cattle scattered on account 
of cheeta scare subsequently retains it inteiKiing to 
treat it at his own, then he will be guilty of criminal 
misappropriation. 1944 Mad. 26=(i943) 2 M L.J. 
334=56 L.W. 547 = 1943 M.W.N. 580=45 Cr.L.J. 
220=210 Ind. Cas. 315. 

S. 403 — Criminal misappropriation — What is. 

Misappropriation is the wrongful setting apart or 
assigning of a sum of money to a purpose or use to 
which it should not be lawfully assigned or set apart. 

[Duty of prosecution explained.) A.l R. 1940 
Mad. 329 = 1939 M.W.N. 1213 = 41 Cr.L.J. 824 = 
190 Ind. C^s. 123. 

S. 403 — Criminal misappropriation. 

Employee withdrawing security amount deposited 
by him without employer’s pcimission and be-fore 
adjustment of accounts : 

Held, that the withdrawal amounts to criminal 
misappropriation. A.l R. 1938 Cal. 451=42 C.^X’.N. 
618 = 39 Cr.L.J. 691 = 1. LR. (1933) 2 Cal, 257=176 
Ind. Cas. 126. 

S. 409 — Criminal misappropriation — Merc 

non-production of money, whether amounts 
to criminal misappropriation. 

Except in exceptional circumstances, which them- 
selves indicate the dishonest intention of the accused, 
mere non-production of money wliidi is rightfully in 
the hands of the accused will not amount to the ci ime 
of misappropriation. There must be somctliing 
prove dishonesty. Such dishonesty, of course, may 
be inferred from the suirounding circi mstancts, 
and the terms'upon whicli the accused had the money 
on his possession. 164 Ind. Cas. 270=40 C.W.N. 
128 = 37 Cr.L.J. 904, 

S. 403 — Criminal misappropriation. 

In order to constitute the offence of criminal mis- 
appropriation, the property must have come into the 
possession of the accused innocently in the first instance 
A.I.R. 1936 Kang. 47 i = 3 » Cr.L.J. 48 = 165 Ind. Cas! 
596. 

S. 409 — Criminal misappropriation — Viola- 
tion of account rules — Appropriation of money 
drawn for payment of one bill towards another 
of same firm — If misappropriation. 

Appropriation of money dra\vn from tlic Bank for 
payment of particular bill, towards payment of another 
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bill due to the same firm or person does not amount 
to embezzlement of Government money ; it may at 
the most amount to deliberate violation of the account 
rules making the person liable for departmental 
punishment. 7 O.W.N. 564 = 126 Ind. <^s. 684= 

A. I-R. 1930 Oudh324. 

— S. 403 — Criminal misappropriation — Trying 
to sell missing bullock found by accused. 

A's bullock which was missing was found in the 
possession of B. B had tried to sell it to C who later 
on refused to purdwsc it thinking that it was acquired 
by B by theft. 

Held, that offence under S. 403 was committed by 

B. B knew that the bullock did not belong to him. 
He did not make any inquiry as to real ouncr but set 
up a title to ilie bullock himself and tried to dispose 
of it witli a view to nuke a wrongful gain to himself 
and a wrongful loss to the original ovsTier. His act 
therefore amounted to dishonest misappropriation or 
conversion to his owti use widiin the meaning of 
S. 403 : 36 P.W.R. 1911, Cr. Rel. on. 119 Ind Cas. 
863 = 10 L.R.A Cr. 156=30 CrX.J 1133 = 1930 
A.L.J. 220=13 A.I.Cr.R. 30=1929 Cr.C. 645 = 
A. I R. 1929 All. 917. 

S. 403 — Criminal misappropriation — Railway 

Claims inspector realising sale-proceeds of 
certain bags of goat-skins but not paying to 
railway — Nature of offence. 

The duty of a Claims Inspector of a Railway Com- 
pany W.1S to invcstignte claims and to report what 
arrangements he could make with persons making 
claims against the railway He arranged, with the 
representative of a firm which had submitted a claim 
against the railway for loss of certain bags of goat 
skins, to sell certain other bags of skins in addition to 
the bags sold to him by the A. T. S. and received 
from him a certain sum in payment, for the bags of 
skins. He never credited the money to the railway. 

Held, that he was guilty of the offence of criminal 
misapnropri.ation under S .103 and not under S. 408. 
99 Ind. Ois. 593 = 8.L.L J 515 = 28 CrL.J J 6 i. 

S. 403 — Criminal misappropriation — Post- 
master opening a V. P. article addressed to 
himself and extracting a railway receipt from 
it without paying for it for six days and making 
false entries in the P. O. books — Nature of 
offence. 

A branch po'-tmasicr w!io was al,o a shop keeper 
orderctl a consignment of flour in order to meet the 
rccjijircmcnts of his shop and a value-payable envelope 
cont lining the railw'ay rcc'^ipt for the flo ir arrived at 
the branch post office. The postmaster opened it 
extracted the railway receipt, went down the station 
where the goods Ind bv thar time arrived, and took 
delivery, After six dav' lie p 'id the price of the goods 
into the post office. In the meantime he made in the 
lv)oks of the post isffice entries and repeated daily "on 
account of the absence of tlw .T'ldressce,” 

Held, that, although the ofTence was a tcdinical 
one in the sc sc that no loss w.ts Incurred by the post 
office and the money involved was voluntarily return- 
ed. if amounted to criminal mis.inproriation within tlic 
meaning of S. .403. ladi m Penal Code, .and the T>osimas- 
icr was g^iilty under S 52. Post Office Act: 
109 In.l Cas, 236 «i^ 8 Xah. 662 = 29 P.L.R. 151 
= 29Cr.l..J 508— AIR 1928 Lah. 92 

S. 406 — Misappropriation and breach of 

trust— Re-payment on demand— Inference as to 
guilt. 

It is a possible view that an .accused is guilty of 
criminal breach of trurr between the misappropria- 


tion and the re-payment, but Court, should be slow 

is at once made on demand to assume 
guilt in accused person. Criminal liability is not the 
same as civil liability: (1914) AC. 221, Rel. on. 97 

1041=27 Cr.L.J. 1217=21 S.L.R. 55= 
A.I.R. 1927 Sind 28. 

— — 403 ~ Criminal misappropriation^ 
Essentials— Setting apart for use of anothef— 
If misappropriation* 

If a person sets apart an article for the use of another 
person, of which article he is a trustee, he misappio- 
priates it, even though he has not put it to his own 
use. S. 403 is in no way resiriacd to appropriating 
property to one.*s own use. If a trustee repudiates 
the trust and asserts that he now holds the property 
on behalf of a person other than the one who entrusted 
him with it, he misappropiiaicd the propcity just as 
much as he would have been said to misappiopiiatc 
it if he had been putting forward his own claim to it. 
92 Ind. Cas. 585=48 Ah. 288 = 7 L.R.A. Cr. 34= 
24 A.L.J. 270=27 Cr.L.J. 297 = A.I.R. 1926 All. 
302. 

— — S. 409 — Criminal misappropriadoii — Mis- 
appropriation — Non-payment for a long time* 

% 

Wiicre a Court Amin collects a large sum of money 
and doss not pay it into Court until five months have 
elapsed, it is a f.tir presumption that he has misappro- 
priated the amount, ur.lcss he can explain his action. 
95 Ind. Cts. 943=23 M*L.W. 718=27 Cr.L.J. 863= 
A.I.R. 1926 Mad. 727, 

— — S* 403 — Criminal misappropriation — Dis- 
honest detention of property — Letter thrown 
away by owner* 

A letter was addressed to complainant who received 
and read it and then throw it on a table at which he 
and the accused were seated. The accused picked 
up the letter and produced it in Court in a proceeding 
between the complainant and Ins wife for judicial 
separation. The court refused to receive it and 
returned it to the accused. 

Held, that the essential ingredient foi the offence 
of criminal misappropriation being pioof of disappro- 
priation or conversion to the use of the accused, the 
offence was not made out in respect of the letter. 
Quaere-. Whether the letter, the subject of the charge, 
was, under the circumtsanccs ‘property’ at all. 40 
All 119 = 16 A.L.J. 12 = 19 Cr.L.J. 174=43 Ind. Cas. 
590. 

— — S. 403 — Criminal misappropriation— Essen- 
tials of the offence— Dishonest motive — Overt 
acts, if necessary. 

The cliicf elements for n conviction under S 403 is the 
dishonest misappropri.'‘fion or conversion to one’s 
owm tisc. In the absence of any overt act on the 
p.irt of ihe .accused no dishonest motive can be imputed 
to him simply because he has detained certain doa ments 
in his custody. 19 Cr.L J. 943 = 47 Ind. Cas. 667 
(Pat). 

Ss. 403, 370 and 411 — Criminal misappro- 
priation — Proof of offence. 

When a mm is found in possession of a camel about 
seven months after it strayed away and there is no 
other evidence, he ought not to be called to account 
for it. p«rticularly when he gives, reasonable expla- 
nation of getting hold of it. 41 PW.R. 1915 Cr.*» 
17 Cr.L.J. 68=62 P.L R. 7916 = 32 Ind. Cas. 660. 
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S. 40$" Criminal mlrappropriatioik— Hus- 
band and Husband's liability. 

A husband is not liable for misappropriation by his 
wife, during the course of service by bis consent. 13 
A.L.J. 55 = 27 Ind. Cas. 622. 

— Ss. 403 and Z14 — Money won at gamblings 
Loser not the true owner— Misappropriation. 

Winner at gambling who asked the loser to give 
in writing that the money paid was won at gambling, 
misappropriated the money where the money does 
not belong to the loser but the loser’s master. The 
demand of writing indicates knowledge on the part of 
the winner that he was causing wrongful loss to the 
true owner. This misappropriation takes place at 
the time the money passes from the loser to the winner. 

4 S.L.R. 159=11 Cr. L.J. 730=8 Ind. Cas. 929. 

Ss. 403 and 415— Criminal misappropriation 

— Cheating— Definition— Exchange of Railway 

ticket. 

A person travelling by train with a ticket for the 
Benares Cantonment under pretence of doing a fellow 
passenger a kindness by seeing if she had got a pro- 
per ticket for Ajudhia, got her to hand over to him 
the ticket she had for A)udhia and then, pretending 
to return it, substituted his owii for her ticket : 

Held, that he wa^ guilty of criminal misappropriation 
under S 403 and not of cheating under S. 420. (1904) 

190S A.W.N. 9=2 A.L.J. 16 = 27 Ail. 378. 

— — S. 406 — Crimiral misappropriation of thing 
lent — Denial of title. See S. 403. 6 Bom. L. R. i093' 

9. Dishonest intention. 

S. 409 — Dishonest intention — Essentials. 

Dishonesty is a pre-requisite for a prosecution, 
under S. 409. A.I.R. 1946 All. 227 = 1945 A.W.R. 
(H.C.). 298 (2). 

~~ H ■ 

S. 405 — Dishonest intention. 

Where, in the case of an accused tried for criminal 
breach of trust the evidence relating to his state of mind 
at t ic time of the commission of the crime clearly 
shows that due to particulai kind of unsoundness of 
mind, he musthave been unable to form the criminal 
intention of ciusing wrongful loss or gain, he cannot be 
held guilty of the offence with which he is chafed. 
AIR. 1939 Mad. 407 = 49 L.W 160 = 1939 M.W.N. 
i26=(i939)-i MLJ. 255 = 40 Cr.L.J. 642=1. L.R. 
(1939) Mad. 353 = 132 Ind. Cas. 228. 

S. 405 — Dishonest intention — Trust — Trust 

receipt — Passing of property to purchaser — Deci- 
sive test in cases of breach of trust — Criminal 
intent, how to be ascertained — Purchaser under 
trust receipt, when guilty of breach of trust — 
Purchaser, held had no criminal intent under 
S. 405 — Trust receipt, nature of. 

The question whether the property in the goods has 
or has not passed to the purchaser is relevant to the 
decision of cases under S. 406 or S. 409, Indian Penal 
Code, but it is not necessarily decisive. The decisive 
test is whether there an entrustment wtthin the 
meaning of S. 405, Indian Penal Code, and the neces- 
sary criminal intent. The property in the goods may 
have passed to the purchaser ; he is, therefore, the 
legal owTier but he may nevertheless constitute himself 
a trustee of these goods for another, including the seller, 
who thereby becomes the beneficial outict. The phrase. 
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however, * that a man cannot commit criminal breach 
of trust of bis own property,* requires some qualifi- 
cation. It is true, provided the person is the legal 
and beneficial owner, and the whole aggregate of 
rights of ownership are vested in him. It is not, of 
course, true if the legal ownership only is vested in 
him. Therefore, if me property in the goods docs 
and is intended to pass under the documents called 
trust receipts, it is still possible that the purchaser 
may constitute himself a trustee of goods that are 
now his, for the seller. However, it carmot well be 
said that a person has the requisite criminal intent 
when it is doubtful whether the property has or has 
not passed, whether he is entrusted with the goods 
under the terms of a trust agency, or whether there is 
an out and out sale, whether by cash or credit, with 
the property in the goods passing. But, if it is clear 
that the trust receipt is, what it is really intended to 
be, a trust agency, whereby the buyer binds himself to 
seU the goods on behalf of the seller and is entrusted 
with the goods under certain clear terms and condi- 
tions, there is an entrustment within the meaning of 
S. 405, Indian Penal Code, and if there be a violation 
of the terms and conditions of the entrustment with the 
necessary intent, there can be a conviaion for criminal 
breach of trust. 

Where, in a case, the seller had never seriously 
directed his mind to the words of the trust receipt at 
all, that he never contemplated that its terms would be 
complied with and all I'c thought that it secured was 
due payment of the purchase price at due datcand the 
purchaser took delivery of goods but did not pry the 
purchase price either on the date mentioned in the 
trust receipt or afterwards : 

Held, that the purchaser could not be said to have 
criminal inter t required by S. 405, Indian Penal Code, 
as, whatever be the legal relation established by the trust 
receipt, the purchaser had good reason to oelicve that 
he was the purchaser of the goods in the ordinary 
sense of the term, that the property or the goods had 
passed to him' on delivery, and that all he had 10 do 
was to pay the draft on due date. 

Obiiers. — The trust receipts arc not intended to pass 
the property in the goods purchased, but to give the 
purchaser limited right of disposal pending the pay- 
ment of the full p^Tchasc price A I.R. 1939 Sind 1 = 
40 Cr.L.J. 173 = LL.R. (I939) Kar. 248 = 179 Ind. Cas. 

135- 

S. 408 — Dishonest intention — Employee furnishing 

security — At time of leaving service, withdrawing the 
amount. 

Held, there was no dishonest intention. A.I.R. 
1936 Cal. 520 = 38 Cr.L.J. 56 = 165 Ind. Cas. 720. 

S. 408 — Dishonest intention — Failure to 

credit money in treasury. 

In cases under S. 148, Courts should be slow to pre- 
sume dishonesty. Dishonesty cannot always be implied 
from the occasional failure of a servant immediately to 
credit into the treasury amounts recovered by him in 
the discharge of his official duties. AIR. 1936 Nag. 
160=1. L.R. ('1937) Nag. 38 = 39 Cr.L.J. 349 = 173 
Ind. Cas. 639. 

S. 405 — Dishonest intention — Dishonestv, 

established. 

To establish dishonesty, it is not necessary that the 
prosecution should establish an intention to retain 
permanently the property misappropriated. An inten- 
tion wrongfully to deprive the owner of the use of the 
property for a time and to secure the use of the pro- 
perty for his own benefit for a time mav be sufficrcjjt 
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A I R. 1936 Pat. 350=15 pat. 108 = 17 P.L.T. 302=2 

B.R. 696=37 Cr.L.J. 877 = 164 Ind. Cas. 74. 

• 

S. 405 — Dishonest intention — The definition of 

criminal breach of trust in S. 405, Indian Penal Code, 
penalises a dishonest misappropriation or conversion 
or dishonest use or disposal of property in an impro- 
per manner, that is to say, dishonesty is an essential 
ingredient in the offence and must be proved. A.I.R. 
1936 Pat. 350 = 15 Pat. 108 = 17 P.L.T. 302=2 B R. 
696 = 37 Cr.LJ. 877=164 Ind. Cas. 74. 

S. 409 — Dishonest intention — Precise manner 

of misappropriation, if to be proved — Charge 
under — ^\^lether can be framed with reference 
to date of overt act by which intention is mani- 
fested. 

It is not necessary or possible in every case of crimi- 
nal broach of trust to prove in what precise manner the 
money was spent or appropriated by the accused, 
because under the law even temporary retention is an 
offence provided that it is dishonest ; but the essential 
thing to be proved in case of criminal breach of trust is 
whether the accused was actu.aied by dishonest inten- 
tions or not. As the question of intention is not a 
matter of direct proof, the Courts have from time to 
time laid dowai certain broad tests which would gene- 
rally alTord useful guidance in deciding whether in 
a particular case the accused had mens rea for the 
crime. ^S^in cases of criminal breach of trust, the 
failure toaJeount for the money proved to have been 
received by the accused or giving a false account as to 
its use is generally considered to be a strong circum- 
stance against the accused. The mental act or intent to 
dcDrivc the master of liis property is the gist of the 
offence. 

Section 409. Indian Penal Code, does not require 
tltat he should be still an agent at the time of committing 
the breach of trust. Tiac gist of the offence being 
the naenial act of the accused, it is beyond the power 
of any other person to give direct proof of the aa or 
of its ; the prosecutor, in asking the Court to frame a 
c'.iurge, is entitled lo refer to the date of the overt act 
by wliidi til. It intention is manifested and put into 
effect, an .l on which he relics as proof of the misappro- 
priaiii>n, AIR 1936 Pat. 350 =15 Pat, 108=17 
RLT. 302-2 n.K 696 = 37 Cr.L.]. 877=164 Ind. 
Cas. 74. 

S, 40S — Dishonest intention — .Agent collecting 

rent — f .onipfiinani refusing to accept rents collected 
unless whole sum was paid — Salary due 10 accused — 
Right of accused to retain collections until pajment 
of •. 1] iry — .Absence of proof of dishonest intention : 

Held, ofTence under .S. 408 not committed. A.IR. 
193.'' All 922 -37 Cr.L J. 308=160 Ind. Ois. 382. 

Ss. 405 and 24— Dishonest intention — Ano- 
ther’s money used contrary to purpose for which 
it was given. 

Where a person makes use of money belonging to ano- 
ther without the Inter’s c^)nsent. and amtrary to the 
parp(*se for which posscssj<*n thereof has been given by 
the latter to the former, the intention of the person so 
making Use of iliat money must prima facie be dis- 
luin' U wjrliin the meaning of S 24, Indian Penal Code. 

.A I.K. 1935 Rang. .453 = 37 ('r.L.J. 190=159 Ind. Cas. 
952 - 

Ss. 403 and 405 — Dishonest intention — All that 

is neces‘,.irv fi.»r an ollencc under S. 403 is that there 
• houKl he- misappropriation or conversion with the 
nucution of causing wrongful gain or wrongful loss. 

It is not noex-ssary iliat loss or gam should have- aaually 
accrued before the offence is completed. Ail that 


is required is that theie should be an intention of 

causing such gain or loss which would amount to 

dishonesty. A.I.R. 1934 All. 499=1934 A.L.J. 308= 

35 Cr.L.J. 982=3 A.W.R. 506=56 All. 1047=149 

Ind. Cas. 420(F.B.). 

# 

S. 405 — Dishonest intention — Intention is the 

crux of the cases of criminal breach of trust. 1933 
M.W.N. 246. 

S. 406 — Dishonest intention— Too narrow aa 

interpretation not to be placed on the word 
* dishonest.* 

Where, in pajment for certain cloth valued at 
Rs. 43-12-0 purchased from the accused, the com- 
plainant sent him a hundred rupee note but the accused 
did not send back any change alleging that money 
was due to him and refusing to give the change until 
the account was settled : 

Held, that no oficna* under S. 406, Indian Penal 
Code, was committed, inasmuch as the conduct of 
the accused was not dishonest. 

Too narrow an interpretation should not be placed 
on the word dislioncst so as to lead to substantial 
iniusiice. A.I.R. 1933 Pat. 554 = 34 Cr.L.J. 915=144 
Ind. Cas. 918. 

S. 409 — Dishonest intention — Elements of 

the offence — Meter installed by Electric Com- 
pany — Failure to produce meter on a particular 
date. 

In order to establish an offence under S. 406, Penal 
Code, it must be proved that the accused dishonestly 
misappropriated ox converted to his own use the pro- 
perty entrusted to him or dishonesty used or disposed 
of that property in the marmcr provided in the section. 

A person on whose premises an Electric Company 
hui installed a meter is responsible for the price of the 
meter which the Company may realise from the deposit 
which they hold in liis name. But tlie mere failure 
of that person to produce the meter does not itself 
constiuuc an offence of criminal breach of trust under 
S. 406, Penal OsJe. The words of the section do not 
embrace the case of a man who has taken an article 
on hire and fails to produce it. Evidence that he acted 
dishonestly is essential to make him criminally liable. 
AIR. 1932 All. 324 = 1932 A.L.J. 213 = 33 Cr.L.J. 
866 = 140 Ind. Cas. 78. 

S. 408 — Dishonest Intention — Gist of offence — 

Dishonest misappropriation — Mere delay iu 

payment — Effect. 

Mere retention of money or mere failure to return 
it does not necessarily raise a presumption of dis- 
honest misappropriation. The mere fact that the 
pajTne.ii was delayed is no ground for imputing a 
criminal intention. Though the ingredients of the 
offence of criminal brcadi of tiust arc somewhat 
broadly stated, there is no doubt as to their meaning. 
The sections dealing with the offence of criminal 
breach of trust were intended to punish an offence of 
which dishonesty is the essence. Any breach of 
trust is not an offence. It may be intentional with- 
out being dishonest or it may appear dishonest wilh- 
out being really so. In such cises the Magistrate 
should be slow to move. This 'atution is ^ll the 
more necessary since there is a natural desire to secure 
speedy iustice by having recourse to criminal law J 
7 O.W.N. 556 = A.I.R. 1930 Oudh 321 = 126 Ind, 
Cas. 679. 

— — S. 409 — Dishonest intention — Delay in rem^ 
ting — Head of office negligent in seeing to the ob- 
servance of rules about remitting money to 
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treasury — Intention of wrongfully keying Govern- 
ment out of the money — Offence* - 

Section 409 cannot properly be construed as invol- 
ving that any head of an office, who is negligent in 
seeing that the rules about remitting money to the 
treasury are observed, is ipso facto guilty of the offence 
of criminal breach of trust, but something more than 
that is required to bring home the dishonest intention, 
which is one of the essentials of a conviction under 
S. 409. There should be some indication which 
justifies a finding that the accused definitely had the 
intention of wrongfully keeping Government out of 
the money i and ordinarily that would be shown by 
some overt act, which went beyond mere retention 
of money that should have been remitted to the treasury. 
He is guilty of gross dereliction of duty in not seeing 
that the rules are observed : li P.R. 1908. Rtl. on. 
HI Ind. Gas. 730 = 30 Bom. L R. 624 = 29 Cr.L.J. 
922 = 11 A.I.Cr.R. 82 = A.I R. 1928 Bom. 205. 

S. 405 — Dishonest intention — Legality of 

conviction. 

Where a President of a Taluk Board drew out 
certain money from TaKk Board funds on contingent 
bills in respect of certain works but before they were 
completed with the object of preventing the moneys 
from lapsing at the end of the financial year althou^ 
it was against the Fund Rules to do so. 

Held, that the facts were not sufficient to import 
any dishonest intention and the President could not be 
convicted of criminal breach of trust. lOO Ind. Cas. 
365=28 Cr.LJ. 285 = A.I.R. 1927 Mad. 533. 

S. 408 — Dishonest intention — Intention to 

deprive master of property. 

The mental act or intent to deprive the master of 
his property is the gist of the offence under S. 408. 
The accused was engaged as a tonga driver, to drive 
his tonga on hire within the limits of Ludhiana Aiuni- 
cipality. The accused had to bring back the tonga 
each evening and pay over his earnings w’hile he was 
to receive a salary of Rs. 15 a month. He did not 
return one evening, and on the following day was 
pursued and arrested some 36 or 37 miles from Ludhi- 
ana. The accused in his defence at first denied the title 
of complainant. 

Held, that the accused was guilty under S. 408, 
S8 InJ Ois. 461=6 Lah. 257*26 Cr.L.J. 1149 = 
26 P.L R. 401 =A.I R. 1925 Lah. 411. 

S. 409 — Dishonest intention. 

The criminal intention in a charge under Indian 
Penal Code, S. 409, is a matter of inference from proved 
faas. 87 Ind, Cas. 962=26 Cr L.J. 1042=- A. I. R. 
1925 Oudh 676. 

S. 406— Dishonest intention — Loss if neces- 
sary — Intention to cause loss — Sufficiency. 

Loss is not an ingredient of the offence under S. 406 
as the intention to cause wrongful loss hv itself amounts 
to dishonesty. 69 Ind. Cas. 63i=.A.i.R, 1924 Lah. 

353. 

S. 403 — Dishonest intention — Marriage 

presents retained by accused when marriage 
was broken off — If offence. 

Under an agreement to give the complainant’s son 
to the accused’s daughter in mirriage, the complain- 
ant had presented some jewels and clothes for her 
l?etrothal ceremony. The. negotiations fell throu^ 
subsequently and the accused refused to give back the 
12 F.Y.D.--29 


presents on the groiuid that the complainant had 
wrongfully broken the engagement and tJiat he, the 
accused was entitled to retain the jewels. 

Held, that no dishonest intention was proved and 
that therefore no offence under S. 403 was made out 
72 Ind. Cas. 348 = 24 Cr.L.J. 348=A.I.R. 1922 Cal. 

57. 

' S. 403 — Dishonest intention— 'Accused losing 
buffalo and a month later tying complainant*s 
buffalo — Intention. 

Where the accused kept the buffalo tied up in the 
verandah of his house which was open to the gaze of the 
public going about in the street, and the buffalo itself 
apparently strayed into his house and it is not denied 
that he himself had a month previously lost a buffalo, 
and where in appearance this baffalo was very much 
like that buffalo, and wiicrc the accused claUned it as 
his own as against complainant’s assertions. 

Held, in these circumstances that finding of the 
Alagistratc that there was dishonest intention cannot 
be accepted. 17 M L.W. I57 = A.I.R. 1923 Mad. 
364=44 M.L,J. 128. ^ 

1 — 'S. 403 — Dishonest intention — Constable keep- 
ing strayed sheep in possession — Dislionesty, 

A police constable cuiught a strayed sheep intended 
for sacrifice and on his transfer from tlie ihana to 
which he was attached, to anotlier ihaua he took it 
with him there i 

Held, that it was sufficient evidence of dishonesty and 
that he w-as guilty of an offence under $>. 403. ly 
A.LJ. 145 = 20 Cr.L J. 218 = 1 U:P.L. R.(H.C.) 88- 
49 Ind. Cas. 778. 

S. 405 — Dishonest intention — Essential. 

Unless dishonest intention is shown the accused 
cannot be found guilty under S. 405, Indian Penal 
Code. 10 Cr L J. 255=^3 Ind. Cas. 285 (Bom.). . 

Ss. 403 and 426 — Dishonest intention — No 

deterioration of property — Effect of Civil case. 

Where the reversioner <'f a mortgagor sold some of 
the bricks of the mortg*>gcd house which Imd tumbled 
down and appropriated the amoum and the Alagistraie 
convicted him of criminal misappropriation of pro- 
perty and mischief. 

Held, that as no dishonest intention or substantial 
deterioration of the mortffiged piopcrty was shown, 
the conviction was bad. (i9Q^) 6 C.W.N, 34. 

.10 Entrustment. 

S. 405— Entrustment— Implied entrustment 

— Sufficiency. 

For the purposes of S. 405, I\nal Code, it is' not 
necessary that cntrusrni'Tit should be exi’rcss. An 
implied cnirusiiiKiu will suffice. A I R. 1950 Ajmer 
76. 

S. 409— Entrustment— Money deposited in 

current account by constituent of bank. 

When a person opens a current account in a bank 
there is no question of entrustment. The relationship 
between the bank and ilu customer is one t>i' creditor 
and debtor. 'I'he bank is free to use the money de- 
posited by the customer or constituent in any way it 
likes and is not bound to keep liie money apart There 
can, therefore, be no case against the Bank or anv 
of us officers for committing an offence under S. 409, 
Indian Penal Code, which presupposes an entrust- 
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ment. 45 CW.N. 1071 and 51 C.W.N, 4^7(P*C.)Rel. 
on. 1950 Comp. C. 220=sA.I.R. 1950 Oal. 57— 5^ 
Cr.L.J. 388. 

S. 406— Entrustment— Employee of firm 

de]>ositing money entrusted to him in his own 
accounc 

If an employee of a firm who is entrusted 
a specific sum ,of money for the purpose of credit- 
ine the same in the account of the firm, de^sits it m 
his own private account, he is guilty of the oncncx 
under S 406, Indian Penal Code. A.I.R. 1950 Cal- 
523=4 A I R. Cr. D. 587. 

S. 406— Entrustment— Jeweller instructed to 

make gold jewel and paid cost of gold, neither 
delivering jewel nor returning money. 

The complainant instructed a jeweller to n«kc 
a cold chain and paid him the cost of the gold. The 
jeweller neither delivered the jewel nor returned the 
money paid to him. 

Held, that the money could not be said to have 
been entrusted to the jeweller and he ^^’3s therefore 
not guilty of the offence of criminal breach of trust. 
It was in fact a payment in advance for the jewel 
which was to be made. That being so, the money 
became the money of the jeweller tlic moment it was 
paid to him and he could not therefore be said to have 
misappropriated it. 4 A.I.Cr. D. 775. 

— Ss. 405 and 406 — Entrustment — Ingredients 

of offence — Entrustment of property or domi- 
nion over it— Absence of— Effect— Person super- 
vising auction and advising auctioneer as to 
course to be followed but not entrusted with 

property— Liability of. 


Before a person can commit the offence of criminal 
breach of trust under S. 405, Indian Penal Code, 
he mast be entrusted with the property or with domi- 
nion over tlie property. Where a person is sent to 
;in auction merely as a supervising officer, his dunes 
being to sec that the auctioneer did his duty properly 
and that the interests of the Government (where 
ihc auction is of Government property) are properly 
looked after and to point out to the auctioneer his 
duty in case earnest money was not paid by a bidder 
and to see that the auctioneer follows the best course 
in the interest of the Government, and is not entrusted 
with the goo is to be auctioned or has had no dominion 
over them, such person cannot be held guilty of an 
offena under S. 405. The goods being entrusted 
to the auctioneer the person supervising the auction 
and merely advising the auctioneer cannot be held 
guilty of criminal breach of trust and convicted under 
S. 406 of a criminal conspiracy to commit such offence 
under S. 406 read with S. I20-B, when the auctioneer 
himself is not an accused charged or prosecuted. 

3 A I Cr.D. 672. 

Ss. 406 and 409 — Entrustment — Complai- 
nant handing over bearer cheque to accuMd 
as agent of firm— Accused crediting only portion 
of amount in firm’s account — “Entrustment 
Meaning of. 

The oirnpl linant who owed money to a firm h-indcd 
over a bearer cheque drawm in favour of the mm 
to ihc accused who was rhe agent of the firm. Ine 
accused cished the cheque and credited only a por ion 

of the amount in the firm’s 

was a*)nviacJ undvr S. 4^* Indian Ptnal Code. 

Held, fn th.it the C.1SC could not ^dcr any cjrc^- 
'/ances fall under S 409- Indian Penal OkIc. which 
;ippUe<l r.nh whft< an i-ntrUMmem was ma<l c lo a 


public servant or, in the way of business, to a bai^ 
merdiaat, factor, broker, attorney or A?*® 

accused did not come within any of the categories 
referred to above. No doubt he was ffic servant 
and agent of the firm, but he was not the agent of 
the complainant. By merely handing over the »cquc 
to him ffie complainant did not constitute him as 
his agent, as he in fact handed over the cheque « nm 
in his capacity as servant and agent of the firm, ihcrt- 
fore, the offence, if any, would fall under S. 405, 

Penal Code, and be punishable imdcr S. 406 j Indian 

Penal Code i 

(it) that in every offence of criminal breach ^ 
trust what must be established initially 
of entrustment of money or property. The wwo 
“entrusted” in S. 405. ^^dian Penal Code, was 
not necessarily a term of law and had different JJJJP 
cations in different contexts. Even so, when money 
was entrusted to an accused person, it shouldbc 
transferred to him under such 

showed that, noiwithstandmg its delivery, the Pro^i^ 
in it continued to vest in the prosecutor ^d the ^ney 
remained in the possession or control of the aewsed 
as a bailee, and in trust for the prosecutor as ba^r, 
to be restored to him or applied in 
his instruaions. Under S. 46 of the Negou^ c 
Instruments Act the making of a cheque “mplct 
as soon as it was delivered by the drawer to the payee 
The delivery might be actual or construaiye. :>o 
long as the delivery was made by the d^mg 

the cheque with the intention of making 
the property of the drawer in the cheque passed to 
the payer The property in the cheque m ffic 
case pissed from the complainant to the firm as so° 
as the cheque w-as handed over to the ac^s®d. Ih r 
was, therefore, no entrustment of any money by t 
complainant to the accused, and no 
S. 406, Indian Penal Code, was therefore copumtted 

bv the accused ; 


(«0 that there was civil liabiliy “P°” 
to account for the moneys received on then bchaU 
bv their agent. So in respect of the loss which tne 

complainant had sustained, he ® jcd^thc 

in a Civil Court even thougli that "d 

loss did not amount to an o^ffenec. 

1919 Pat. 570, Foil. I-L-R- (*949) 620—194 

N.L.J. 382- 

3. 403---Bntru8tmont— Offenc* under^Nwd 

for entruitment— Article purchaicd on po 
diverted for another purpose. 

Where a permit to pur^ase an 
to the accused on condition that it ^ j and 

in a specified work and the accused divcrte^^^ 

disposed of that article for another ^ oTt^st 

be wnviacd of the offence of 

as there was no entrustment of the article in q 

within the meaning of llic term as used 

Indian Pena] Code. The iransaciion, {he 

acaiscd in concerned, was one of P^*®ba^ 

property is the article clearly xor ind'*® 

use of the words ” m any maimer m p 40f’ ' ‘ 

Penal Oide, do not enlarge Uie term 
itself and unless there is entrustment, the ti ^ 
in question cannot be affected by the term 
section. ILR (1947) * Cal. 97. 

S. 406 — Entrustment— Money paid 

of debt and not in trust — Conviction m re p 

Sustainability 227 Ind. Cas. 443-48 

13 BR. 66«1.L R. Z4 *28^26 P-L T. 357 

A T R i94 Arat r 25 
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-~~S. 404^Eiitru«tm«n^Compen9atioii monay 
paid ibr compromise of case — Case not compro- 
mised — Money so paid, if money paid **in trust**. 

Where money is paid to a complainant as compen- 
sation for the compromise of a criminal case filed 
by him on condition that it must be returned if the case 
is not actually compromised, and the case is not subse- 
quently compromised as the^^urt refused permission, 
the complainant does not commit any offence under 
S. 406, Indian Penal Code, by denying that he ever 
received any compensation, as by no stretch of reaso- 
ning can it be said that the compensation money 
paid to him comes within the definition of money 
paid in trust, i D.R. 79. 

S. 405 — Entrustment. ^ 

A person cannot be said to be entrusted with 
property within the meaning of S. 405, when he ob- 
tains possession by means of a trick. A.I.R. 1942 
Sind i67 = I L R. (1942) Kar. 284 = 44 Cr.L.J. 123 = 
203 Ind. Cas. 609. 

S. 406 — Entrustment. 

A trust implies confidence placed by one man in 
another. It implies necessarily that the confidence was 
freely given and that there is a true consent. There is 
no true consent if confidence is obtained as a result of 
a trick. If there was a trick or deceit, a true consent 
cannot arise ; there can be no entrustment, and no 
offence under S. 406, Indian Penal Code, because 
an essential element of the offence is an entrustment. 
A I R. 1942 Sind 167 = 1, L.R. (1942) Kar. 284= 
44 Cr.L.J. 123 = 203 Ind. Cas. 609. 

Ss. 405 and 409 — Entrustment — Customer 

depositing money in Bank in current account — 
Cheque dishonoured — Officers of Bank, if guilty. 

Where customer pays a sum into the current account 
at a particular bank, the sum becomes, to all intents and 
purposes, the money of the banker, subject to the 
liability of the bank to return to the customer an equal 
sum of money. Having regard to the legal relation- 
ship of banker and customer on a current account, the 
money cannot be said to have been entrusted with tbc 
banker in the sense in which the word ‘ entrust ’ is 
used in Ss. 405 and 409, Indian Penal Code. If a 
cheque is dishonoured due to the Inability of the bank 
to p>ay, the officers of the bank cannot be convicted 
under S. 409 ; the only remedy which the customer 
has is to sue the bank for the balance of his account 
in the bank, and an action for dishonouring the cheque. 
A.IR. 1941 Cal. 713-45 C.W.N. I07i“43 Cr.L.J. 
451 = 199 Ind. Cas. 47. 

S. 405— Entrustment— Payment by debtor 

to creditor. 

If the person paying intends to repose trust in the 
other expecting him to dispose of the money in a parti- 
cular way, then only there is entrustment. The mere 
payment by a debtor to a creditor is not entrustment 
AIR. 1940 Mad 329=^41 Cr.L.J. 824=1939 M.WN. 
1213=190 Ind. Cas. 123. 

S. 405— Entrustment— Criminal breach of 

trust, if can be committed in respect of one's 
own property. 

Entrustment within the meaning of S. 405, Indian 
Penal Code, does not necessarily imply actual delivery 
by the owner of the property to the accused and it 
annot be held that a person cannot commit criminal 
breach of trust of his own property. 

A person hypothecated goods in his shop as a colla- 
icral security and agreed to hold them and proceeds 


there&om in trust and to pay the proceeds receive 
by him. 

Held, that the test in such a case was whether the 
owner created an equitable charge over the goods in 
his possession when he executed the trust receipt. If 
he did so, he held the goods as trustee. It could not be 
said that by this trust receipt, the owner did not give 
a beneficial interest in the goods to the other and did 
not hold the goods, with which he was entrusted a 
legal owner, in trust. A.I.R. I93® Sind 73“39 Cr.L.J. 
500=174 Ind. Cas. 560. 

S. 409 — Entrustment — Existence of trust. 

The question whether A entrusted property to B is 
one which depends upon the actual facts of the case 
and not merely upon the legal terms employed by the 
parties. If the real nature of the transaction is a loan, 
the facts that the parties in writing call it a trust, or 
agree that for the purposes of the Indian Penal Code, 
the property in the money shall be deemed to reniain 
in the original owner or agree that the party receiving 
the money shall be liable for criminal breach of trust 
if he applies the money to a purpose other than that 
agreed upon, would not being that transaction withm 
the scope of S. 405, Indian Penal Code. 

The complainant's firm merely financed the accused 
and his partner in carrying on their business of 
purchase and s>Ie of gunny bags. As security, the 
goods were stored in the godowTi of' the complainant for 
which they had to pay rent and the accused and his 
partner were required to pay into the complainant’s 
firm, Ae sale proceeds of the goods. The goods were 
to be purchased by the accused and his partner in 
their own names. On moneys advanced by the com- 
plainant’s firm the accused and his partner had to pay 
interest. Complainant’s firm was to receive commission 
at the rate of eight annas per 100 bags on sales effected 
by the accused and his partner. Goods were to be sold 
by the accused and his partner in their own names. 
The accused and his partner were solely responsible for 
the sale proceeds of goods sold ‘if any merchant fails, 
runs away, dies or the amount of bardan be not recover- 
able in any other circumstances.’ The accused sold 
some goods but did not pay the sale proceeds to the 
firm. He was conviacd under S. 409. 

Held, that neither the money with which the goods 
were purchased nor tlie goods after they had been 
purchased were the property of the complainant's fum 
entrusted to the accused and his partner as their 
agents. There being no trust, the accused could not 
be convicted under 5 409, Indian Penal Code. A.I.R. 
1938 Sind 57 = 39 Cr.L J, 399 = 174 Ind. Cas. 145. 


— S. 405— Entrustment. 

Per Laxmanarao, J — The terms of S. 405, Penal 
Code, arc very wide and entrustment may be brought 
about in any manner. 

Per MockeityJ . — There am be no consent by a person 
who is cheated, ,and so if tlicrc was deceit which 
prevented any true consent arising, there could be no 
entrusting j tlui terms arc mutually exclusive. AIR. 
1936 Mad. 353 = 1936 MWN. 281=43 L W. 548 = 
70 M.L.J. 635 = 37 Cr.L.J. 637 = 162 Ind. Cas. 592 (2) 
(F.B.). 


S. 405 — Entrustment. 


There must be ‘ entrustment ' in law within the 
meaning of S. 405 when the property was obtained by 
cheating. AIR. 1936 Mad. 353 = 43 L W, u8 = 
1936 M.W.N. 281 = 70 ML.J. 635 = 37 Cr.L-j. 637 = 
162 Ind. Cas. 592 ^2 1 
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S. 405— Entrustmcnt. 


Per CowV/,./.— The word “entrusted should be 
construed as it occurs in a section of the ^nal Code, 
headed “ of criminal breach of trust . The notion 
of a trust in the ordinary sense of that word is that 
there is a person, the trustee or the entrusted in whom 
confilcnce is reposed by another who commits property 
to him ; and this again supposes chat the wnMcnce is 
frcelv given. A.I.R. 1936 Mad. 353 = 43 548 = 

1936 M AV N 281=70 M.L.J. 635 = 37 Cr.L.J. 637 = 

162 Ind. Gas. 59^ (2) (F.B ). 

S 405 — Entrustmcnt — Meaning of — Endorse- 
ment and delivery of bonds for specific purpose, 
whether entrustmcnt. 

The word ‘entrusted’ is not necessarily a term of 
law It may have different implications in different 
contexts. In its most general significance, all it 
imports is a handing over of possession for some 
purpo'ie which may not imply the conferring of any 
proprietary right at all. 

The accused falselv represented to the complainant 
that they had sent some bonds for rcaification to Bom- 
bav and as they had not arrived and the last day for 
completion of amtract with a Bank had arrived, 
requested Uic complainant to oblige them by giving 
the complainant’s bonds temporarily for a few days, 
assuring him that his bonds would be returned to him 
as soon as the bonds sent for rectification were received 
and the complainant endorsed and delivered to the 
accused his bonds for this purpose. 

Held, that the bonds were not handed over abso- 
lutclv to the accused but were entrusted to them. 
AIR 193<> M^^^ 1 = 1935 MAV.N. 9U==69 M.L.J. 
Sii=42LAV. 923 = 37 Cr.Lj. 142=159 Ind. Cas. 

656. 

S 405— Entrustmcnt— Constable ordered 

to investigate offence- Property suspected of 
having been stolen, seized— Constable, if has 
dominion over property. 

Where a head constable is ordered to investigate an 
offence, in the course of his duty under the provisions 
S SSO. Criminal Procedure Code, and the Police 
Act it IS his dutv to seize all property which is sus- 
necied of having been stolen. Having seized the 
oroperty. he is eniiusted with dominion over it on 
behalf of the Crown and if he then misappropriates 
the properly, he clearly conuniis breach of trust 
with regard to it and Is guilty under S. 409> I vnal 
Code. AIK- i‘J35 N-ig 09 = 36 Cr L J. 867-31 
N.L K 312— 156 Ind. Ois. 184. 

§ 405 — Entrustmcnt — Meaning of. 


The term “ entrusimvnt ” is mu necessarily a term 
of law h may have different implications in diffcicnt 
contexts. In 'its most general signification all it 
imports i^ the handing over the possession for some 
pumose wl.ich may not imply the conferring of any 
proprietarv right at all. AIK 1935 K^ng. 453 = 37 

Cr.LJ 190=159 952- 

S 40S— Entrustmcnt— Supply of waterproof 

coat' to Railway servant- Condition of renewal 
on damage or loss— Contract of bailment— 
Attempt to pawn the garment. 

Wtiore a Riilw.iv serv.int is supplied a waterproof 
c,:u on condition that if it is damaged or lost, 11 will 
he renewed at the co.t of the Railway servant, the 
c.>mracr is (me of bailment. OeliveTy of the water- 
proof coat is an cntrusiment within the meaning 
of the Penal Code and when he attempts to pawn 


the garment, he is liable to conviction under S. -408 
read with S. 51 1, Penal Code. A.I.R. 1934 
41 = 35 Cr.L.J. 783 ( 2 )=i 48 Ind. Cas. 814. 

S. 409 — Entrustmcnt. 


Where property is delivered under a trust, the sale 
proceeds of the property entrusted are also subjert 
to the trust. A.I.R. < 93 ^ Sind 169=34 Cr.L.J. 
51 = 140 Ind. Cas. 647. 

Ss. 406 and 477— Entrustmcnt— Executor dc 


son tort — Conversion of moneys to his own use, 
whether amounts to criminal breach of trust— 
^trustment, necessity of— ‘ Secreting , a docu- 
ment, what amounts to. 

A person who intermeddles with the estate of a 
deceased or does any other act which belongs to the 
office of executor where there is no rightful executor 
or administrator in existence is made accountable by 
the civil law to the extent of all assets which may have 
come to his hands. This, however, is not upon me 
basis of entrustmcnt but upon the basis that not being 
entrusted, he had no business to intermeddle and he 
cannot be convicted for criminal breach of trust evm 
if he did not bona fide believe that he was the real 
owner of the property. 

Where such a person said to one of the le^tecs you 
will have your share, wait, do not be anxious ’ ' 

Held, that he did not become a person with whom 
the legatee had entrusted her share within the meaning 
of S. 406, Penal Code. 

A person may secrete a document not only when the 
existence of the document is unknoum to other 
and for the purpose of preventing the existence 01 m 
document coming to the knowledge of any May? 
also when the existence of the document is known i 
others. In tlie later case, he may secrete it tor tnc 
purpose, for example, of preventing it beme proauccu 
in evidence or for the purpose of raising ditR<mltics m 
the way of its being produced in evidence. Bm it 
not necessarily enough to show that upon an 
upon which it became his duty to .t,,*. 

ment, he failed to discharge that duty, . 

miy be a cogent piece of evidence in certam 
stances. The fact that a man perjures himscli oy 
denying the existence of a document "'I'* 
knowledge is in his custody would be a still mor 
cogent piece of evidence. But whether the . 

secreting the document is committed br n^» 
depend in each case upon the fact. A I K. *93 
Cal. 184 35 CWN. 425 = 32 Cr.L.J. 836 = 58 Oai- 
1051 = 132 ind. Cas. 145 (F.B. ). 

S. 409 — Entrustmcnt, necessity of. 


Where the accused., in the capaciry of an t.. 

of a municipality, put up cheques drawn to 
Chairman’s endorsement persuading the 
who was ignorant of English that they were for 
tors and drew the money from the treasury ana mi 
appropriated it. 

Held* that he could not be convicted of an bffen^ 
under S. 409, Penal Code, as he was not entr^w” 
with any funds. A.I.R. I93i Mad. 439— *931 M. • 

399 = 32 Cr.L.J. 756=131 Ind. Cas. 461. 

S. 406 — Entrustmcnt — Pro-note *®*‘”*-„ 

accused’s name — Agreement to use 
in particular way— Breach of agreement, wn«w 
amounts to criminal breach of trust— Entr 
ment, necessity of. 

Where A offered to indemnify B against 
mands and in order to secure himself against 
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loss, took a promissory note from C's relatives, the 
intention being that in case C proceeded against B, A 
could proceed against the makers of the note and 
recover the amoimt, and with it indenmify B or re-pay 
himself : 

Held, that as A was the legal owner of the note, 
though the proceeds of the note were to be used by him 
in a particular way, there was no entrustment and A 
could not be convicted for criminal breach of trust 
merely because he denied the existence of the note or 
stated that he had returned it to the maker or repudiated 
his liabilities under the contract of indemnity. A.I R. 
1931 Mad. 235 = 1930 M.W.N. 790=32 Cr.L.J. 
743 = 131 Ind. Cas. 449. 

S. 405 — Entrustment. 

The property in respect of which Criminal breach 
of trust can be committed must be the property of 
some person other than the accused, or the beneficial 
interest or ownership of it must be in some other per- 
son and the offender must hold such property on 
trust for such other person or in some other way 
for his benefit. There can be entrustment and there- 
fore no breach of trust merely because the owner 
of the property repudiates his obligations or commits 
other breach of contract in respect of them. 1930 
M.W.N, 790=32 Cr.L.J. 743 = 131 Ind, Cas. 449 = 
A.I.R. 1931 Mad. 235. 

S. 405 — Entrustment — Goods entrusted to 

firm and not to its manager personally — 
Liability of manager. 

A person who is the manager of the firm caimot be 
held criminally liable for breach of trust where there 
is no personal entrustment of goods to him but to the 
firm in respect of which the offence was alleged to 
have been committed. 1930 Cr. C. ii68=A.I.R. 
Rang. 332. 

S. 405 — Entrustment — Goods entrusted for 

sale and sale proceeds to be held for the person 
delivering the goods — If realisation operates 
as trust. 

Where certain goods were entrusted to the accused, 
and under the contract between him and the com- 
plainant he had to sell those goods and obtain money 
for them, which he would hold on account of the 
complainant, subject to deduction of certain charges : 

Held, that when he received that money, although 
he did not receive it actually from the complainant, he 
was “entrusted with” it within the meaning of S. 
405. Expl. 41 Cal. 844, Expl. 114 Ind. Cas. 399=30 
Cr.LJ. 329 = 30 Bom. L.R. I270 = A,I.R, 1928 Bom. 
521. 

S. 405— Entrustment— Transfer of posses- 
sion — Retention of property. 

The expression “ entrusted ” in S. 405 is used in its 
legal and not in its figurative or popular use. The 
section makes no distinction between different kinds 
of moveable property. If the expression “entrusted” 


is applied to a thing which is not money it would 
indubitably indicate that such thing continues to 
remain the property of the prosecutor during the 
period in which the accused is permitted to retain its 
possession or is permitted to have any domain over it. 
When money is “entrusted” within S. 405 to the 
accused it should be transferred to him under such 
circumstances which show that, notwithstanding its 
delivery, the property in it continues to vest in the 
prosecutor, and the money remains in the possession 
or control of the accused as a bailee, and in trust for 
the prosecutor as bailor, to be restored to him or 
applied in accordance with his instructions : Case 
law discussed. 108 Ind. Cas. 663 = 23 S.L R. 13 = 
29 Cr.L.J. 43I=A.I.R. 1928 Sind 106. 

S. 403 — Entrustment — Denial of receipt — 

Goods delivered in pursuance of contract — 
Denial of their receipt if an offence. 

If goods are delivered to the purchase in pursuance 
of a contract for purchase, there is no entrustment 
so as to give rise to a trust and the mere fact tJiat the 
person denies receipt of goods does not render him 
guilty either under S. 406, the matter being one purely 
in the nature of a civil dispute. 72 Ind. Cas. 172 = 24 
Cr.L.J, 332 = A.I.R. 1924 Mad. 516. 

S. 405 — Entrustment — Booking clerk recover- 
ing excess charge illegally — Railway Co. not 
credited — If breach of any trust. 

The accused as booking clerk recovered in excess 
of the legal charge but did not credit it to the Railway. 

Held, he could not be convicted of the offence 
under S. 405. A trustee is a person in whom the legal 
interest in property is vested, the beneficial interest 
vesting in some other person. In the present case 
both interests vested in llic accused wlio cannot there- 
fore be a trustee and as said could not commit Criminal 
Breach of trust. 75 Ind. Cas. 79 = 6 L.L.J. 125 = 24 
Cr.L.J. 879=A.I.R. 1923 Lali. 295. 

S. 405 — Entrustment — Money entrusted to 

Broker — Broker to bear all loss. 

When a company advanced money u> a broker 
with a condition that it shall be used in a particular 
way, that the broker shall be responsible for the pay- 
ment of the money and tliat he shall indemnify iJie 
company against all loss. 

Held, by the Full Bench, that the money was not 
‘ entrusted * to the broker within S. 405 of the 
Penal Code. (Hartnoll, Of/g. C.J., dissenting.) 

Per Ormond, J.— 'i'he Penal Code cannot be altered 
by agreement of parties so as to make S. 405 appli- 
cable to a transaction, whicli is in its real nature, a loan. 

Per Tworney, J.— A man cannot commit criminal 
misappropriation of his own property. 7 L B R 
278 = 15 Cr.L.J. 452 = 7 Bur.L.T. 209=24 Ind Cas 

332 (F.B.). 
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— S. 405 — Entrustment— Breach of trust— 
Advance for purchase of paddy — Sale to advan- 
cing firm — Loan or trust. 

Where money was advanced to the accused for the 
purchase of paddy for sale to the person advancing 
the money at the market rate, on the day of delivery, 
the property in the money passed to the accused and 
his contract to use the money in a particular way 
would not operate to create a construaive trust. The 
presence or absence of pro-notes does not affca the 
charaaer of the transaction. 6 Bur. L.T. 13=14 
Cr.L.J. 145 = 7 L.B.R, 16 = 19 Ind. Cas. 145 (F.B.). 

II. Evidence and proof. 

— S. 409 — Evidence and proof — Burden of 
proof— Proof of entrustment — Accused to prove 
his defence. 

In a case where the accused is charged with an 
offw'nce under S. 409, Indian Penal Code, though the 
burden of proving entrustment of the money rests 
on the prosecution, if it is proved that the accused 
was in possession of the amount entrusted to him, 
it is for the accused to prove satisfactorily that he 
had not embezzled or misappropriated the amount 
but that Uic amount had been stolen or that he had 
been robbed of it. If the prosecution proves its case, 
the accused must prove such a defence as would carry 
a reasonable belief that the amount has been ciiJicr 
stolen or that the accused has been robbed. 3 Sau. 
L.R. 74=4 A.I.Cr.D. 674=A.I.R. 1950 Sau. 13. 

— — S. 409 — Evidence and proof. 

Faas to be established by the prosecution. 47 
Cr.L J. 1041=227 Ind. Cas. 269 = A.I,R. 1946 All. 227. 

— S. 403 — Evidence and proof. 

No prosecution can be founded on the suspicion 
of the ct)mplainant that the accused has misappropriated 
the money. A l.K. 1939 All. 602 = 1939 ALJ. 
574=1939 A-W.R. 570=40 Cr L.J. 917 = 1 LR. 
(1939) All. 851 = 184 Ind. Cas. 313. 

S. 406 — Evidence and proof. 

In a case under S. 406, question of trust must be 
fully inquired into and whole of prosecution evidence 
should be recorded before discharging accused on 
ground that case is of civil nature. A. I R 1939 Rang. 
377 = 41 Cr.L J. 25 = 184 Ind. Cas. 471 (2). 

S. 403 — Evidence and proof. 

Not only has tlie prosecution in a case of criminal 
misappropriation to prove that the accused received 
the money and has not accounted for it, but also to 
prove that he converted it to his own use. Proof 
of receipt and failure to account is naturally a long 
w.iy towiirds proof of misappropriation, but it is not 
ihe wliolc w.iy, A I R i93^ Lah. 634“39 Cr.L.J. 
851 = 40 P.L R. 870= 177 Ind. Cas. 278. 


— — S. 403 — Evidence and proof— Burden of 
proof— Patwari receiving excess amount on account 
of land revenue — Amount neither credited nor 
returned but kept with himself— Presumption 
— Allegation of return of amount — Burden of 
proof. 

Dishonest misappropriation for a time is a misappro- 
priation within the meaning of S. 403, Penal Code. If, 
from proved facts and circtimstances, it appears that 
the accused retained the amount with the intention of 
causing wrongful loss to the rightful owner and wrong- 
ful gain to himself, the dishonest misappropriation 
must be regarded as proved. 

Where, notwitlistanding the clear rule (Para 23 of 
Bcrar Patels and Paiwari’s Law) he neither credits the 
amounts received by him in excess on accoxmt of land 
revenue to Government nor makes it over to the Patel 
when he retains the money with himself, the presump- 
tion under S. 114, Evidence Act, wuld be that it 
continued to remain with him with intent to make a 
wrongful gain for himself and cause wrongful loss to the 
rightful ONvner. The prosecution has only to prove that 
the accused has received the money, has acknowledged 
the receipt and has failed to show it in his master’s 
accounts. The inference is inevitable that the accused 
dishonestly retained the money for his own use. The 
onus, therefore, shifts on to his shoulders to prove (i) 
that he received the amount in excess by mistake, and 
(2) that he paid it back to the owner or his agent. The 
burden is not on the prosecution to show, that the 
amount was not returned. A.I.R. 1938 Nag. 445 
= 1938 N.L J. 259 = 39 Cr.L.J. 895 = 1. L R. (1939) 
Nag. 180 = 177 Ind. Cas. 396. 

S. 409— Evidence and proof— Necessary 

proof— Burden — Weakness of defence. 

In a case under S. 409, Penal Code, the burden of 
proving the guilt of the accused rests throughout upon 
the pro5iccution, and the deficiencies of the prosecution 
cannot be supplemented by any finding that the accused 
has not proved his innocence. 

Pr<Jof that the accused attempted to suppress all 
traces of his embezzlement by any manipulation of 
accounts or evidence of the financial circumstances of 
the accused whidi would render probable a case of 
misappropriation is necessary to prove that money has 

I # 

been misappropriated. Proving mere false entries is 
not enough. 1937 M.W.N. 566. 

S. 403 — Evidence and proof* 

In a case of criminal misappropriation accused 
has not to account for moneys — It is for the prosecu- 
tion to disprove alleged expenditure. 1936 M.W.N. 
1019. 

S. 403— Evidence and proof. 

Burden is no prosecution to prove dishonest mis- 
appropriation cither by direct evidence or by evidence 
of circumstances which lead to reasonable inference. 
1936 M.W.N. 828. 
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6. 403 — Eridence and proof. 

Mere failure to account for money U not by itself 
sufficient for conviction under S. 409. 1936 M.W.N. 
825. 

403^ Evidence and proof. 

Prosecution is not bound to show precisely how 
the accused used the sums which were not accounted 
for— It proves entrustment and the failure on the 
part of the accused to account and leaves the Court 
to infer misappropriation. But whether misappro- 
priation can be properly inferred is a question of fact 
and not of law. 

Where the accused who was a Secretary of a Co- 
operative Society and himself a rich man received 
small sums but failed to credit those in the accounts 
for some time and paid the same with interest before 
the irregularities were discovered and there was nothing 
to show that he was in difficulty by want of money 
and gained something by retention of money. 

Held, that the facts did not warrant the inference 
of criminal misappropriation of the amount. 1936 
M.W.N. 491. 

S. 409 — Evidence and proof. 

Evidence as to history of dealings between accused 
and his officers in a charge under S. 409, Indian Penal 
Cais, is relevant under S. 14, Evidence Act. A.I.R, 
1936 Pat. 350 = 15 pat. 108 = 17 P.L.T. 302=2 B R. 
696=37 Cr.L J. 877 = 164 Ind. Cas. 74. 

— — S.405 — Evidence and proof. 

The ingredients of an offence under S. 405 may 
hi proved either by direct evidence or by circum- 
s: 3 ntial eviJenc-'. A I R 1935 Rang. 453 = 37 Cr.LJ. 
*90 = 159 lud. Cas. 952. 

S. 405 — Evidence and proof. 

A criminal prosecution for criminal breach of trust 
and falsification of accounts was filed by one of the 
partners against the other partner and a clerk. The 
entry in accounts showed a sum of money as having 
been given to persons employed in the Audit Depart- 
ment. The partner accused was vested with very 
wide powers in carrying on the partnership business. 

Held, even assuming that the complainant examines 
every person employed in the Audit Department to 
depose that he never received a bribe, and assuming 
also that every person who gives that evidence speak 
the truth, the complainant will not prove much there- 
by, and the evidence would not be sufficient to esta- 
blish that the accused dishonestly converted to his own 
use the amount, to convict him under S. 405 or under 
S. 477-A, Indian Penal Code, The complainant will 
have to establish that the clerk who was the co-accused 
falsified the account book wilfully and with intent to 
defraud the compalinant and that the parmer accused 
abetted that offence. 157 Ind. Cas. 208 = 36 Cr.L.J. 
1112. 


S. 409— Evidence and proof. 

Prosecution proving receipt of money and entrusl- 
ment— Prosecution need not prove mode of mis- 
appropriation— Accused must prove his defence. 
AI.R. 1934 Cal. 532 = 59 C.L.J. 306 = 38 C.W.N* 
467=35 Cr.L.J. 1279=151 Ind. Cas. 22. 

— — S. 408 — Evidence and proof — Amounts collec- 
ted as complainant’s gumashta — Nature of proof 
to be adduced — Accused setting up definite 
case — Whether bound to establish case by evi- 
dence. 

Where the accused was charged with criminal breach 
of trust in respect of certain sums which he had col- 
leaed as the gumashta in the complainant’s estate. 

Held, that the prosecution had to give evidence as 
regards the actual procedure that used to be adopted 
by the accused for the purpose of paying in such reali- 
zations as he used to make and for that purpose, it 
was necessary for the prosecution to go into details to 
produce and prove not merely the pucca books Of 
the estate and challans which had been proved for 
the purpose of showing that a sum of money was 
deposited by the accused, but the entire book of 
challans in order to prove that no other amounts were 
neither in fact paid nor could possibly have been paid 
by the accused : 

Held, also that when the accused set up a definite 
case of having made the payments, it was not, for him 
to establish that case by oral or documentary evidence. 
A.I.R. 1934 Cal. 425 = 35 Cr.L.J. 715 = 38 C.W.N. 
474 = 148 Ind. Cas. 559. 

S. 4 ® 6 — Evidence and proof— Accused ad- 
mitting receipt of money but defending by saying 
that he returned it. 

Where the accused, in a trial under S. 406 against 
him admits having received the money alleged to have 
been misappropriated, by him but defended himself by 
saying that he had made it over to the proper person, 
the onus to prove the payment is not upon him, but it 
is on the prosecution to prove non-pajTtncnt ; for it 
is only when the latter is proved that the presumption 
will arise of misappropriation or breach of trust. 
A.IR. 1934 Sind 22 = 28 S.L.R. 84 = 36 Cr.L.J. 
818 = 155 Ind. Cas. 439. 

S. 409 — Evidence and proof— Criminal breach 

of trust— Defalcation and falsification of accounts 

— Onus of proof. 

When a public servant is in charge of goods and it 
has been proved or admitted that there is a large 
shortage in those goods, and it is also proved or ad- 
mitted that the accused, in order to hide the loss, has 
falsified the books, there is only one inference possible, 
that of guilt ; in a case like this the onus would be 
on the accused— the faas being admitted or proved 

— to give some reasonable explanation for the facts. 
A.I.R. 1933 All. 356 = 1933 A.L.J. 479 = 34 Cr.L.J. 
574 — 55 A. 426= 143 Ind. Cas. 318. 
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S. 409 — Evidence and proof— Burden of 
proof, shifting of — Good character of accused, 
whether relevant. 

In a ca?e of criminal misappropriation, the prose- 
cution ha*? to prove dishonest misappropriation by the 
accused and unless and until they prove a state of 
facts which leads inevitably to the conclusion that 
that accused is guilty, they fail to discharge the onus 
which lies upon them. The view that once the prose- 
cution has proved diat the accused had received the 
money the onus of proof is shifted to the accused, is 
erroneous. 

In such cases, the prosecution need not prove the 
acr.jal mode of misappropriation but they must prove 
dishonest misippropriation. Tile onus is always upon 
the CroiVn. It never shifts to the accused. A.I.R. 
1933 Cal. 800=35 Cr.L.J. 156 = 38 C.W.N. 187 = 58 
C L J. 405 = 61 C. 168 = 146 Ind. Cas. 767. 

— — S. 405 — Evidence and proof. 

TJic burden of proving dishonest intention under 
S. 405. Penal Code, on the part of the accused is on the 
prosecution. In other words, the prosecution must 
prove .facts from which the only possible inference 
whicli can reasonably be drawn is that there was a 
dishonest intent. A.IR. 193a Bom. 57 = 33 Bom. 
L R. 1518 = 33 Cr.L.J. 317=^136 Ind. Cas. 493. 

— — S. 403 — Evidence and proof — No obligation to 
pay at a certain date — If offence. 

It docs not follow, merely because an instalment of 
an agricultural loan is not paid the very next day into 
the trc.istuy, that thereupon and therefrom an infe- 
rence begins to be drawn against the village Munsif 
that he has misappropriated the amount so omitted 
to be paid. Mere delay in pjjTnent of money 
entrusted to a person, wIkh there is no particular 
obligation to pay it at a certain date, does not amount 
to and does not furnish by itself a sufficient proof of 
misappropriarion. A, I R. 1925 Cal, 613. Rel. on. 
AIR. 1930 Mad. 507 = 58 MLJ. 649 = 31 M.L.W. 
837 -1930 MXX'.N. 530=127 Ind. Cas. 238. 

S. 406 — Evidence and proof— Giving accounts 

— Failure to give account or giving false account 

— If conclusive. 

In case of criminal brcacli of trust failure to account 
for the money prt>vcd to have been received by the 
accused or giving a f.alse accsiunt as to its use is generally 
considered to he a strong circumstance against the 
accused. Hut accused must not be convicted on it 
alone, h is imly an indication or piece of evidence 
pointing to dishonest intention and must be considered 
along with oilier facts of the case. A. I R. 1927 (uil. 
409, Dis.. from. 121 Ind. Cas. 321=32 Cr.LJ. 
249^*^11 IM. 1 . 319== A.I.R. 1930 Pat. 209. 

S. 406 — Evidence and proof — No evidence 

of manner of misappropriation — Proof of dis- 
honest intention. 

It is n itlior necessary not possible in every case of 
criminal breach of trust to prove in what precise 


manner the money was spent or appropriated- by the 
accused, since by law even temporary retention pro- 
vided it is dishonest is an offence. But where there is 
no direct evidence of misappropriation and one is left 
to surmise as to what use was made by the accused of 
money, one ought to require clear evidence of dis**. 
honest intention than in a case where there is direct 
evidence to prove that the money was appropriated by 
the accused for a particular use which is inconsistent 
with his position as a trustee of the money. 121 Ind. 
Cas. 321 = 31 Cr.L.J. 249 = 11 P.L.T. 3I9=A.LR. 
1930 Pat. 209. 

S. 403 — Evidence and proof— Misappropri- 
ation proved to some of the amount — Sufficiency. 

In a case of criminal misappropriation it is sufficient 
if the prosecution catablishcs that some of the money 
mentioned in the charge has been misappropriation by 
the accused, even though it may be uncertain what is 
the exact amount so misappropriated : (1893) Rat. 
Unrep. Cr. Case 659, Foil. 42 All. 522 Diss. from: 
A.I.R. 1925 Cal. 260, Expl. 108 Ind. Cas. 505=52 
Bom. 280 = 30 Bom. L.R. 325 = 29 Cr.L.J. 407=10 
A.I.Cr R. 71= A.I.R. 1928 Bom. 148. 

S. 409 — Evidence and proof— Trust— Mis- 
application. 

In cases of criminal misappropriation the otrus lies 
on the prosecution to prove not only that money was 
paid to the accused in trust but also that he did not 
apply it for the purpose for which it was given ' 
Ratan Lai U.R. Cr.C. 872 and 860, Rcl. on. II2 Ind. 

Cas. 850 = 30 Cr.L.J. 18=11 A.I.Cr.R. 405=A.I.R- 
1928 Lah. 382. 

Ss. 403 and 409— Evidence and proof— Receipt 

— No misappropriation. 

When the prosecution has proved the receipt by ihe 
accused of the several amounts, it is for the accused 
to show that he had not converted them to his own 
uses. 101 Ind. Cas. 597 = 45 C.L J. 207 = 28 Cr.L.J- 
469 = A.I R. 1927 Oil. 409. 

S. 405 — Evidence and proof. 

Something more than breach of trust is necessary 
to bring the case within the purview of a criminal Court. 
92 Ind. Cas. 747 = 24 M L.W. 603=27 Cr. L.J- 
331 =50 M.L.J. 94 - 

S. 406 — Evidence and proof — Accused not 

proving his case — Onus if shifted from prosecu- 
tion of proving entrustment. 

The accused may not have been able to prove satis- 
factorily that he got the cows from complainant on a 
letter from his own son for and on his behalf or that he 
purchased one cow from the son but this docs not re- 
lieve the prosecution from proving that a trust na 
been created in respect <if these cows and that the ac- 
cused had violated that trust. 85 Ind. Cas. 839 "“ 
26 Cr.LJ 615 AIR. 1923 I-aJi. 321. 
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Ss. 40} to 409 — Evidence and proof — How 

accused got the money. 

If the prosecution cannot prove how the accused 
came by the money, they will be failing to establish 
one of the first essentials of the offence. 65 Ind. Cas, 
1004 = 25 C.W.N. 838=A.I.R. 1921 Cal. 531. 

S. 409— Evidence and proof — Transfer of 

personal liability by a Manager of a Bank into 
entry as liability by Bank — Offence. 

Where the Managing Director of a Bank borrowed 
moneys by executing Hundis and cashing it from 
another Bank and credited in his floating account in his 
owTi Bank and some months before the Hundis were 
payable the caused an entry to be made in his Bank’s 
accounts by which the liability for repajTnent was 
transferred from himself to the Bank, 

Held, that the prosecution had failed to prove an 
offence of criminal breach of trust, that the motive 
was indequatc and that the evidence led to the inference 
that the loan was contracted <16 initio for the Bank for 
meeting immediate or prospective demands. 16 Cr. 
L.J. 454=24 P.W.R. 1915 Cr. = i62 P.L.R. 1915 = 
29 Ind. Cas. 86. 

Ss. 40} and 405 — Evidence and proof— 

Embezzlement — Civil and criminal liability — 
Distinction between. 

The mixture of the funds of another with one’s 
own may be in any cases natural and proper and in 
another case convenient but irregular and in the 
third both irregular and criminal. The distinctions 
between these cases is to be treated with the greatest 
judicial care, so as, while preserving the amplest civil 
responsibility, to prevent the third or criminal category 
from being extended to mistaken though convenient acts. 
Apart from a)nstructivc criminal responsibility, which 
may be imposed by Statute, a Court of justice cannot 
reach the conclusion that crime has been committed 
unless it he a just result of the evidence that the accused 
in what was done or omitted by him, was moved by 
the guilty mind. 18 C.W.N. 98 = 26 M.L.J. i = 
15 Cr.L.J. 305 =23 Ind. Ois. 657 (P.C.). 

S. 409 — Evidence and proof — Mode of mis- 
appropriation need not be proved. 

A peon was charged with misappropriation. The 
prosecution only proved that he had not returned the 
money thougli he was bound to return it. 

Held, that it lay on the accused to prove his defence. 
The prosecution need not prove the actual mode of 
misappropriation. 33 All. 249 = 8 A L.J. 88=11 Cr. 
L.J. 699 = 8 Ind. Cas. 687. 

S. 407 — Evidence and proof — Property given 

to a carrier could not have been accounted for. 

Where property is entrusted to a person as carrier 
it is necessary to show at least, in order to convict him 
of criminal breach of trust, that some of the property 
could not be accounted for by him. (1907) 9 Bom. 
L.R. 229. 


12. Offence by servant. 

S; 408 — Offence by servant. 

Where the accused who was a clerk admittedly 
received money belonging to the estate and he was 
asked to account and to give satisfactory explanation 
which he failed to do, he was criminally as well as 
cisilly liable t~ his mister . A I.R. 1942 Oudh 89 = 
1941 f'-W.N. 1208 =43 Cr. LJ. 153=1941 A.W.R. 
343 = 17 Li'tk, 353 = 197 Ind. Cas. 255. 

S. 408 — Offence by servant — Broker working 

under or for firm, whether servant of firm. 

To work as broker under or for a firm is not neces- 
sarily to become their servant. A broker is well under- 
stood to be nothing but a middleman, a person who 
brings together a buyer and a seller. But a broker can 
be an actual seller as well. 

The accused being a broker and having bought a 
certain quantity of paddy which was lying at certain 
places, received as advance against the said paddy a 
certain sum of money from the complainant firm and 
agreed to deliver that paddy to the firm at a certain 
place by a certain date. The accused merely represent- 
ed that he had entered into contracts for the purchase 
of paddy in order to be able in turn to supply paddy to 
the firm, undertook to use the advance paid to him to 
complete those purchases and so be in a position to 
deliver the paddy to the firm. 

Held, chat the accused was an independent vendor 
to the firm, and as the ownership in the money advan- 
ced passed to him, any condition attached to its use did 
not amount to a trust and the undertaking given by 
him to use that advance pajTnent for the express pur- 
pose of pa>Tnenc for paddy bought by him, as repre- 
sentend by him, and for no other purpose, did not make 
him a trustee of the money. To fail to carry out a 
promise or an undertaking to do something with it 
upon being paid a sum of money might possibly lay the 
defaulter open to some other charge dependent upon 
what were the representations, but as the money had 
become his and was no longer the property of the 
payer of the money, there could be no trust in respect 
of how it should be used for the benefit of the payer of 
the money. The accused could nor, therefore, be con- 
viaed under S. 408, Penal Code. A.I.R. 1941 Rang. 
189 = 1941 Rang. L.R. 193 = 42 Cr.L.J. 776=195 
Ind. Cas. 703. 

Ss. 408, 409 and 477-A — Offence by servant — 

Public exposure of malpractices in connection with 
banking concerns and punishment of delinquents should 
be first concern of State. 

Otherwise the condonation of the acts of all those 
concerned in speculation and malversation of money 
invested and deposited in banks must have a very 
disastrous effect on the community in general. A.I.R 

1939 Bom. 129=40 Cr.L.J. 579 = 41 Bom. L.R. 98- 
181 Ind. Cas. 870. 
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— 408 — Offence by servant — Agreement 
between employer and servant —Arbitration- 
Criminal prosecution. 

Where, by the agreement between the accused and 
his employer, the former was 10 furnish a surety in 
Rs. 500 ^hd any sum embezzled by the applicant or 
the value of any property removed by him would be 
recovered from the surety, in case such money could 
not be realised from him, the clause shows, that he 
understood that if, by any chance, he was suspected by 
his master of having embezzled any money or his 
accounts were held to be wrongly prepared, then the 
matter would be referred to the arbitration or arbitra- 
tors selected in the manner laid down in the agreement 
and the amount of money found to have been mis- 
appropriated recovered from his surety, and the agree- 
ment did not contemplate his being criminally pro- 
secuted for failure to show in the account books any 
sum realised by him. A.I.R. 1937 Oudh 331.= 

38 Cr.L.J. 491 = 1937 O WN. 505 = 168 Ind. Cas. 
58. 

~~ — S, 408 — Offence by servant — Working partner 
not contributing anything to partnership — Whe- 
ther a clerk or servant. 

A working partner who has not contributed anything 
towards partncr'ihip business, is a ‘ servant * or ‘ clerk * 
within S. 408, Pena] Code, and can be held guilty of 
criminal misappropriation or breach of trust. A.I.R. 
1934 Sind 22=28 S.LR. 84 = 36 CrL.J, 818 = 
155 Ind. Cas. 439. 

S. 408 — Offence by servant — Specific sum 

misappropriated during a certain time — Effect 
of Criminal Procedure Code, S 222 (2). 

Accused was employed as a pay clerk in complain- 
ant’s office and his duties were to receive from his 
master cheques in respea of certain amounts which had 
become due an.l payable on certain bills He had 
to cash titc cheques keep the proceeds with him and 
from time to time make pajinents thereout as and when 
those bills were presented to him. He was cJiargcd 
with criminal breach of trust in respect of a specific 
sum misappropriated during a certain period. 

Held, that the provisions of S. 222, sub-S. (2) 
were satisfied ; A I R. 1928 Horn. 148, Rcl. on. 

Held, further, that the misappropriation amounted 
to a criminal breath of trust. 113 Ind. Cas. 612 = 
30 Bom. L.R. I530--12 A I.Cr.R, 73 = 30 Cr.I..J. 
185 = 53 Bom. ii9=A.I R. 1928 Bom. 557. 

S. 403 — Offence by servant — Money order 

not paid to payee — Receipt bearing thanab- 
Imprcssion of the postman himself— Offence. 

Where a postman did not pay money to the payee 
of the money order, and put his owm thumb-impres- 
sion on the receipt, but after two months when enqui- 
ries were made, he paid the money and took receipt 
ol the payee, 
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Held» that the postman was guilty of a deliberate 
misappropriation of the money entrusted to him. 
98 Ind. Cas. 99 = 50 Mad. 462=27 Cr.L.J. 1261 = 
27 M L.W. i& 4=A.I.R. 1927 Mad. 696*53 M.L.J. 

597. 

— ‘Ss. 409 and 477-A— Offence by servant— 
Delivery of V.P, by Postmaster without pay* 

Alteration of date of delivery in account^ 
Offence. 

Where the accused, a Sub-Postmaster, handed 
over a V.P. letter to the addressee without getting 
payment, on or before 20-10-25 and then altered his 
accounts so as to make it appear that he only handed 
over the letter on 24-10-25, 

Held, that the accused was guilty of the offence of 
criminal breach of trust and falsification of accounts 
under Ss. 409 and 477-A of the Penal Code, 102 Ind. 
Cx<=. 488 = 38 M.L.T. 318 = 25 M.L.W. 656=28 Cr.L.J. 
552 A.I R 1927 Mad. 626 = 52 M.L.J. 703. 

- ’S. 403 — Offence by servant — Public servant 
receiving money and not handing It over to his 
successor— Offence. 

Where a public servant receives money in his capa- 
city as such, the fact that he does not include it in 
his cash balance entered in the remarks column of 
the register maintained by him on the day it was 
received, is very strong prima facie evidence of its 
having been misappropriated on that date and he is 
guilty of embezzlement if he docs not hand over to 
his successor the money in his hands due to Govern- 
ment. 94 Ind. Cas. 205 = 1 Luck. 345 = 29 O.C. 245 = 

3 O.W N. 382 = 27 Cr L J. 589 = A.I.R. 1926 Oudh 

398. 

S. 409— Offence by servant — Post office clerk 

delivering V.P.P. to party and receiving money— 
Entry not made in register nor money credited— 
Offence. 

A post office clerk delivered some value payable 
parcels on 30th May 1925. 27ih May 1925 and 23rd 
May 1925 and kept m'rncys which were entrusted lohim 
as a public servant up 10 9th June 3925 in violation 
of the rules by which he was bound, and gave a false 
explanation that the money had not been received 
until the 9th of June. He also made entries in his 
register showing that the articles were still undelivered 
in the post ofiicc long after they had been delivered 
and the money for them had been received, 

Held, this amounts to a denial of the receipt of the 
money and is conclusive evidence of criminal breach 
of trust R. V. Jacksorjy (i. C. & K. 384), Appl. 

Held, further that the negligence of the postmaster 
in charge whose duty was to dtcck the delivery register, 
in not properly checking the register, cannot take the 
place or proof that the money received on account 
of these articles was entrusted to his care, and he 
cannot therefore he charged of a criminal breach of 
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trust. 94 Ind. Cas. 355=5 Pat. 578=7 P.L.T. 807 = 
1926 P.H.C.C. 190=27 Cr.LJ. 6ii=A.LR. 1926 
Pat. 299. 

— S. 405 — Offence by public servant — Dis- 
appearance of property under control of public 
servant — Proof of breach of trust. 

Without the slightest evidence of any money having 
been received by public servants they could be con- 
victed of criminal breach of trust when property 
under their control has disappeared and their connec- 
tion with the conspiracy's brought home to them. 
88 Ind. Cas. 833=2 O.W.N. 469=28 O.C. 230=26 
Cr.L 5 1217 = A I.R. 1925 Oudh 469. 

S. 409 — Offence by servant — Public servant 

entrusted with money to buy building materials — 
Obtaining them free and appropriating money — 
Offence. 

A public servant who being entrusted with Govern- 
ment funds for the purpose of constructing a building 
obtains the materials free of costs from somebody and 
appropriates a certain amount to himself as their 
price, is guilty of Criminal breach of trust. 86 Ind. Cas, 
459=4Pat. 488 =6 P.L.T. 154=3 Pat. L.R. Cr. 110 = 
26 Cr.L.J. 811=1925 P.H.C.C. ii 2=A.I.R. 1925 
Pat. 414. 

S. 408 — Offence by servant — Failure to ac- 
count — Presumption as to misappropriation. 

It is settled law that where property is entrusted to 
a servant, it is the duty of the servant to give a true 
account of what he does with the property so entrust- 
ed to him. If such a servant fails to return the property 
or to account or gives an account which is shown to 
be false and incredible, it is ordinarily a reasonable 
inference that he has criminally misappropriated the 
property so entrusted to him and dishonestly converted 
it to his own use. In such cases the Courts are entitled 
to draw hostile inferences and presumptions from the 
action and statement of the servant. 84 Ind. Cas. 
331=26 Cr.L.J. 267 = 2 Rang. 476=A.I.R. 1925 
Rang. 47. 

— S. 405 — Offence by servant — Unauthorised 
sale of municipal property and misappropri- 
ation of money — Offence. 

Where a Sanitary Inspector, well knowing the pro- 
per place for deposit, and taking advantage of the fact 
that there was a War between the sweepers and the 
Municipality used his authority with the sweepers to 
deposit the stuff at an unauthorised place and proceed- 
ed to sell it. 

Held, a servant acting within the scope of his em- 
ployment cannot in order to defraud his master setup 
breach of his mastcr*s regulations in his own favour, 
and it must bo taken that in any case, when this night 
soil was deposited at an unauthorised place, the Sani- 
tary Inspector still held it there at the disposition 


to 409— li. offence by setVhttt, 

of his employers, and to appropriate it to his own 
use would be a breach of trust. 76 Ind. Cas. 971=45 
All. 281 “Zi A.L.J. 149=4 L.R.A. Gr, 62=25 
Cr L.J.299=A.I.R. 1923 All. 480. 

S. 408 — Offence by servant — Criminal breach 

of trust — Boyer paid by commission on pur- 
chases. 

A person working under a trading firm on com- 
mission to make purchase under instructions is a 
servant and may be convicted of criminal breach of 
trust under S. 408, Indian Penal Code. To consti- 
tute the relation of master and servant it is not neces- 
sary that the person employed should be engaged for 
full time, or on a fixed full monthly salary. A person 
hired for a specified work remunerated by commission 
on work done, may be a servant. 12 Bur. L.T. 58 = 
10 L B.R. 31=20 Cr.L.J. 513 = 51 Ind. Cas. 673. 

— — S. 405 — Offence by servant — Criminal breach 
of trust by public servant — Definition. 

A clerk in a record-room made another document, 
forming part of a record in his custody, to a person 
who was entitled to the document, but who would 
otherwise have had to present an application on 
stamped paper in order to secure its return in a legal 
manner. 

Held, that the clerk was under the above circums- 
tances rightly convicted for criminal breach of trust 
by a public servant. (1904) A.W.N. 228 =2;^ A. 
260. See also S. 408. 

S. 408 — Offence by servant — Servant ordered 

to bum waste paper — Sale in shop — Breach of 
trust. 

A servant who has been direaed to burn waste 
papers is not guilty of criminal breach of trust in taking 
them to a shop for sale. 2 C.W.N. 216 foil. (1902) 
29 C. 489. 

S. 4o 6~ Offence by servant — Breach of trust — 

Servant — Court of Wards — Ward a major. 

The owner of an estate on assuming management 
thereof is competent to prosecute a servant of the 
Court of Wards for criminal breach of trust committed 
during the management of the estate by the Court. 
(1900) 5 C.W.N. 248. 

13. Owner not known. 

S. 403 — Owner not known — Accused picking 

up spanner on road not knowing owner— If 
guilty. 

A was conviacd on his plea of guilty under S. 403 
(he having tried to sell a spanner which he found lying 
on a public road). 

Held, that it was not a case where the accused 
had reasonable means of discovering and giving notice 
to owner of the spanner, of having found it. The 
spanner was not of any appreciable value. The 
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accused’s plea of guilty was merely his admission 
of the facts alleged against him. The case 
tlicrcfore fell under illustration of S. 403 and the 
accused therefore was not guilty. 32 Bom. L.R. 356 = 
125 Ind. Cas. 712 = A.I R. 1930 Bom. 176. 

4 ^^ — Owner not known— Sub-Inspector 
catching bullock— Owner not known for 20 days— 
Sale thereafter— If offence. 

Accused, a Sub-Inspcctor of Police, caught a lawaris 
bullock, kept it for 20 days and ultimately not being 
able to trace out the owner sold it thereafter. 

Held, that the accused was not guilty of any offence. 
91 Ind. Cas. 37^24 A.L.J. 128=27 Cr.L.J. 5 = 
7 L R A.Cr. I47 = A.I.R. 1926 All. 251. 

4®3 Owner not known— Wandering cow— 
Taking possession— If an Offence. 

A person finding a property of which, from nature 
of it, there must be an owner, must take reasonable 
care of it and endeavour to find out the owTier ; but 
lie is not bound to adopt extraordinary means for the 
discovery nor is he bound to be out of pocket in dis- 
covering the owner by means of advcrtijcment. Where 
the accused person took possession of a wandering 
cow of which no owner could be discovered he is 
not guilty of an offence under S. 403, Indian Penal 
Code. 67 Ind. Cas. 497=-23 Cr.L.J. 401. 

14. Partner. 

S. 406 — Partners — Prosecution by one against 
another — Sustainability — Contract Act, S. 253. 

A prosecution for criminal breach of trust under 
S. 406, Indian Penal C^>dc, by one partner against 
another is not sustainable. A partner who receives 
money belonging to the paruiership on account of 
hinisclt and his co-parincrs, docs not do so in a fiduciary 
cap.icity. Partners are joint owners or co-owners of 
the partnersliip property, that is to say. of the common 
stock. It is difficult, therefore, to conceive how he 
can be entrusted witii, or with dominion over his own 
property, or how lie cm dishonestly misappropriate 
It or convert it to h|s own use. 60 C. 1316 and A.I.R. 
r 94 R Od. 292. rel. on 4 A I.Cr.D. 78 = 1950 N.L.J. 

5f> = A IR. 1950 Nag. 99--5r Cr.TJ, 607 = 1. L.R. 
1950 N. 379. 

■ S. 403— Partner — Applicability— Partnership 

— Refusal by one to pay profits to another — 
Accounting not effected — Offence — Prosecution — 
Maintainability of. 

Where the gist of the petition cf complaint in a case 
was that tlu- complainant had provided funds tor 
joint Venture with which timber had been bought and 
sold by the accused, the other partner, and that the 
compl.iinani wlio made demands fur payment was put 
of} by the accused on sc^me pretext, and that later on 
rtie accused matlc liimsclf scarce : 

Held, Ih at priwa fticie the question between the 
paiaie-- was one of accs^uniing, and ih.'ii no accounting 


having taken place to show whether the accused owed 
any and what amount to the complainant, it was impossi- 
ble to say in the circumstances that there was any 
prima facie of criminal misappropriation of funds 
by the accused of such a character as would justify 
a criminal prosecution under S. 403, Indian Penal Code, 
criminal proceedings instituted in such circumstances 
cannot be allowed to proceed and must be quashed. 
A.I.R. 1949 Cal. 89 = 50 Cr.L.J. 154. 

^ — • 

Ss. 405 and 406— Partner — Offence under— 
Partner receiving partnership money — If can 
be guilty of. 

The word ** entrustment in S. 405, Indian Penal 
Code, connotes that the accused holds the property in 
a fiduciary capacity. A partner who receives money 
belonging to the partnership on account of himself 
and his copartners does not do so in a fiduciary capa- 
city and therefore, there can be no question of any 
breach of trust by him in respect of such money. It 
is extremely difficult to conceive of circumstances 
under which it could be held that there is an enirust- 
ment of partnership property by one partner to another. 
60 C. 1316 and I L.R. (1948) 2 Cal. 452, foil. I.L.R. 
(1949) I Cal. 454. 

S. 406 — Partner — Some partners withholding 
share of profits due to another — Offence — Pro- 
secution for criminal misappropriation — Main- 
tainability. 

One or more partners receiving money or assets 
belonging to the partnership on account of themselves 
and other co-partners cannot be held to do so in a 
fiduciary capacity. Each partner is a co-owncr of 
the whole of the common stock. W'hcrc some partners 
withhold the share of profits due to another partner, 
the latter’s remedy is lo sue for dissolution and accounts, 
riic parties withholding are not criminally liable and 
cannot be prosecuted under S. 406, Indian Penal Code. 
I.L.R. (1948)2 Cal. 452 = 52 C.W.N. 44i=A.I.R. 1948 
Cal. 292=49 Cr.L J. 543. 

Ss. 403 and 405— Partner. 

In India, a partner is liable to be tried for criminal 
misappropriation or for criminal breach of Crust of 
partnership property under the law as laid down in 
Ss. 403 and 405. A.I.R. 1941 Rang. 342 = 194* 
Rang 1. R 547 43 Cr.L J. 263 = 197 Ind. Cas. 797. 

S. 405 — Applicability to partners. 

The words of S. 405, Penal Code are large enough to 
include the case of a partner, if ir be proved that he 
w’as in fact entrusted with the partnership property or 
with dominion over it and has dishonestly misappro- 
priated it, or converted it to his own use. A.I.R* 
1940 Cal, 371 -*44 C.W.N. 650 = 41 Cr.L.J. 796* 
189 Ind. Cas. 769. 

S, 405 — Partners. 

Section 405, Penal Code, applies to parmers and • 
partner can be convicted of criminal breach of trust. 
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A.I.R. 1940 Mad. 265 = 1939 M.W.N. 1252=41 
Cr.LJ. 398 = 187 Ind. Cas. 126. 

S. 409 — Partner. 

Per Dim Mo/iammaiiiJ. — A partner can be held guilty 
of criminal breach of trust if the circumstances brought 
on the record favour that conclusion. A.I.R. 1939 
Lah. 406 =41 P.L.R. I and 37=40 Cr.J-.J. 942=184 
Ind. Cas. 358. 

S. 405 — Partners. 

A partner cm be convicted of criminal breach of 
trust in respect of the partnership property. The 
parmership may be for one purpose, and one partner 
may, for hisoum quite different purpose, dishonestly 
and fradulently abstract money from the parmership 
assets and criminally misappropriate it, and it cannot 
in such a case, be said that there is no room for 
the criminal law at all. It is not then a matter 
merely of dispute between partners. A. I R. 1939 
Sind 21=40 Cr.L.J. 246 = 179 Ind. Cas. 687. 

Ss. 403 to 409 — Partner — Criminal breach 

of trust in case of partnership — Gist of the offence. 

Sections 403 to 409 are not intended to apply to 
parmers. Farmers being joint ONvners or co-o\\Tiers of 
the parmership property, it is difficult to conceive how 
a parmcr can be entrusted with, or with dominion 
over, his ovnti property or how he can dishonestly 
misappropriate it to his own use. 

In a case of partnership, the gist of the offence of 
criminal breach of trust, viz., dishonest misappro- 
priation is wholly wanting, the accused being a part 
owner of the property. A.I.R. 1933 Cal. 582 = 34 
Cr.LJ. 958=37 C.W.N. 982=60 Cal. 1316 = 145 
Ind. Cas. 416 (2). 

S. 405 — Partner. 

The words pfS. 405, Penal Code, are quite enough 
to cover the case of a partner and if one partner is given 
authority by the other partners to collect money or 
property of the firm, he is entrusted with dominion 
over that property and if he dishonestly misappropriates 
it then he comes within the section. 

In case of charges of criminal breach of trust against 
partners, the Court ought to be very careful. In many 
cases it is impossible to say what the share of the 
accused may be, whether he is indebted to the firm or 
whether the firm is indebted to him and if the firm is 
indebted to him, there may be no dishonest inttnt in 
his withdrawing money from the firm. If there is any 
doubt upon the matter, the accused must always have 
the benefit of the doubt. A.I.R. 1932 Bom. 57 = 
33 Bom. L.R. 1518=33 Cr.L.J. 317 = 136 Ind. Cas. 
493- 

S. 408 — Partner — Prosecution outcome of 

dispute regarding liabilities of partners. 

In a case under S. 408, if it appears to the Court 
that the relationship between the parties is one of 
partnership and that the criminal case is an outcome 


of a dispute as regards their respective liabilities, a 
conviction for embezzlement under S. 408 cannot be 
sustained. A.I.R. 1931 Pat. 159 = 12 P.L.T. 355 = 
32 Cr.L.J. 620 = 130 Ind. Cas. 833. 

403 Partners — Taking joint property 

If offence. 

Taking of joint property by partner is not criminal 
misappropriation unless the partner appropriates the 
joint property to his sole use. 25 Cr.L.J. 669 = 
A.I.R. 1925 Cal. 154 = 81 Ind. Cas. 157. 

Ss. 403 and 406 — Partner— Complaint by one 
partner against another. 

A criminal action against a co-partner by a partner 
under S. 403 or S. 406, Indian Penal Code, is main- 
tairtable if the other ingredients justifying the prose- 
cution are present, i Pat. L.T. 127=21 Cr L T 778 = 
55 Ind. Cas. 674. 

S. 406 — Partner — Criminal breach of trust 

Partnership. 

No conviction under S. 406 can be sustained against 
a partner in the absence of proof of demand for an 
account. (1908) 35 C. 1108. 

S. 405 — Partner — Criminal breach of trust 

by partner. 

A partner who dishonestly misappropriates or con- 
verts to his own use any of the partnership property 
with which he is entrusted or which he has dominion 
over, is guilty of an offence under S. 405. (1904) 
6 Bom. L.R. 553. 

15. Pledge. 

406 and 420 — Pledge — Complainant A 
owing money to accused B on handnote and pledge 
of ornaments — Panchas brought by A settling 
dues of B at Rs. 1S5— A paying that amount to B 
— B accepting money but failing to return hand- 
note and ornaments — B held guilty neither of 
criminal breach of trust nor cheating. 

l‘lic complainant executed a handnote in favour of 
the accused for Rs. 106 and on the same day pawmed 
certain silver ornaments with the accused for Rs. 18. 
The accused evaded senlemeni of the account and 
return of the handnote and the ornaments, so the com- 
plainant took panchas to his place. The panchas 
settled the dues at Rs. 155 and the complainant paid 
this amount to the accused in the presence of the 
panchas. The accused on the pretext of bringing the 
handnote went inside the house and went off from the 
back door and never returned. There was no evidence 
that the accused accepted Rs. 155 m full satisfaction 
of his dues. The accused was charged for misappropria- 
tion of Rs. 155 given to him and not for misappropria- 
lion of handnote and ornamems. I'here was no 

unqualified denial of the receipt of money bv ilic 
accused : 

Held, that (i) there was no breach of trust with 
regard to Rs. 155 simply because there was no entrust 
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mcnt. The money was not given to the accused in trust 
but in payment of a debt and therefore it became his 
property as soon as he received it ; 

(2) nor could the accused be said to have misappro- 
priated and converted the ornaments to his own use 
because he did not deny that the ornaments were 
pledged with him but alleged that he still held them in 
trust until the further amount claimed by him was 
■a id off ; 

(3) nor could a charge of cheating be sustained 
against the accused as he could not be said to have 
liad a dishonest intention at the time when he re- 
ceived the money. It may be that he took the money 
with a dishonest intention, saying he would return 
the ornaments but not intending to ; but the inference 
was equally possible that he look the money and sub- 
sequently repented and decided to hold out for more. 
There would then be no dishonest intention in the tak- 
ing of the money. Or, it may be that the accused took 
the amount un;3er protest, in part payment, because he 
had nothing to do with the calling of the panchas, and 
it was not very clear whether he ever agreed to accept 
Rs. 155 in foil satisfaction. A.I.R. 1946 Pat. 125 
«=24 Pat. 128. 

S. 406 — Pledge. 

Sub-pledge by pledgee of goods pawned is not 
criminal breach of trust. A I R. 1942 Rang. 62:= 1941 
Rang. L.R. 784. 

S. 406 — Pledge — Contract of pledge. 

Accused entitled to sell articles if interest on loan 
remained in arrears for three months — Accused exer- 
cising right ol sale. 

The accused, under a contract of pledge with the 
complainant, advanced a loan to the complainant. The 
accused was given the right to sell the articles if the 
interest payable on the loan remained in arrears for 
three months. In default of payment of interest, the 
accused sold the articles and credited the balance 
the sale proceeds after deducting the amount of the 
principal and interest due to him to the account of the 
complainant in his account books : 

Held, that the accused was not guilty of any offence, 
lie had merely aacd on his contraa with the complain- 
ant and whatever his rights, he must have believed in 
good faith that he w-as entitled to sell the property. 
A I R 1942 Rang 62-1941 Rang L R. 784. 

S. 405— Pledge — Buyer dealing dishonestly 

with goods in violation of terms and with guilty 
intent — Trust receipt containing term that buyer 
should pay interest on price of goods until pay- 
ment — Default in payment — Trust receipt, if 
valid declaration of trust. 

The trust receipts can be looked at in two ways 
Ridicr they .ire documents containing a declaration of 
trust whereby the buyer constitute himself trustee 
tVji ihr seller when the property must have passed, for 


a person cannot constitutes himself trustee of goods un* 
less he is the legal owner, or they arc documents evi- 
dencing a previous pledge when they arc merely evi- 
dence of the terms and conditions on which the seller 
permits the buyer to deal with the goods on his behalf. 
If a buyer or an importer who obtains from a seller or 
a bank documents of title which enable him to deal 
with the goods covered by the documents of title on 
certain terms and conditions, deals dishonestly with 
those goods in violation of those terms and conditions, 
it may be said that the buyer or importer is entrusted 
with dominion over the documents of title and of the 
goods within the meaning of S. 405, Indian Penal Code, 
and the plea that the documents are only pledged will 
not avail him, because though as a pledger he may be 
the legal owner, the pledgee has clearly a beneficial 
interest. It is true when a buyer or import under 
such circumstances obtains possession of the documents, 
he obtains merely the custody ; the juridical possession 
remains with the pledgee, buc so much the more 
is he entrusted with dominion over them within the 
meaning of S. 405, Indian Penal Code, and there is no 
reason why a buyer or importer cannot, under such 
circumstances, be guilty of criminal breach of trust 
provided he has the necessary guilty intent and violates 
the terms and conditions of his contraa. 

One of the terms of a trust receipt was that the 
buyer should pay interest on the price of the goods 
until payment was made. The buyer made a default : 

Held, that the trust receipt could not be deemed a 
valid declaration of trust, for although the word 
“ trustee ” was used, the term in the trust receipt was 
inconsistent with the position of a seller’s agent or 
the existence of trust agency or the creation of a trust 
and the case, therefore, was only a civil dispute and 
not a criminal offence. A.I.R. 1939 Sind. 27'=40 Cr- 
L.J. 235 = 1. L.R. (*939) Kar. 283 = 179 Ind. Ca*t 
554- 

— — S. 405 — Pledge — Pledgee of goods, iub- 
plcdglng the goods to the extent of bis Interest 
therein. 

Where a pawnee or pledgee makes a lub-pledge of 
the goods pawned to him for the same amount) f s.) to 
the extent of his interest in it, this raises a pure question 
of civil law i.e , whether such sub-pledging to the same 
extent that is to say, for the same amount as the debt 
for which the original pledge, was made is a wrongful 
aa, for if such sub-pledging was within the right* 
of the pledgee, any sub-pledging by him cannot b® 
regarded as amounting to a criminal offence, as R 
is obvious that what a man docs within the limits 01 
the right given to him by the law, cannot amount 
to a criminal offence. As pledgee, the person has a 
right to sub-pledge to the c.xicnt of his interest m 
the pledged properties. Even if the view is not correct) 
still the pledgee must be deemed to have oacd honestly 
under the mistaken belief as to the extent of his 
as pledgee, and the sub-pledges of the pledged goods 
cannot be regarded as amounting to criminal breach ot 
trust. A.I.R 1938 Mad •%5i. -47 L W. 359‘*t93 
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M.W.N. 255 «=(i 938) 2 M.L.J. i6i«=IX.R. (1938) 
Mad. 639*39 Cr.L.J. 716 = 176 Ind. Cas. 391. 


L.W. 487 = 1948 M.W.N. 63*A.I.R. 1948 Mad. 
32=(i947) 2 MXJ. 163. 


— — S» 409— Pledge of article entrusted— Entruat- 
ment for sale — Pledge by trustee — IMrection 
to return pledged article — Legality. 

The accused entrusted with certain jewellery for 
sale, having pledged them to a money lender, the 
Magistrate convicted the accused for criminal breach 
of trust and ordered the return of jewellery to the 
complainant. 

Hold, the accused, not having obtained possession of 
the jewellery wrongfully, the Magistrate was not 
justified in ordering the return of the jewellery to the 
complainant in the absence of bad faith on the part 
of the pawnee. 65 Ind. Cas. 1000 = 23 Cr.L.J. 216 = 
II L.B.R. 2I7=A.I.R. 1922 L.B. 17. 

S. 406— Pledge — No dishonest intention — 

Sub-pledge by pledgee. 

Where it was found that the pledgee never receiv- 
ed money and had not denied the pledge. 

Held : There was no criminal bicach of trust. The 
finding of dishonest intention as against the pledgee 
cannot rest on the denial of the pledge contained in his 
statement in answer to the charge. For a finding as 
to the intention of a person, his statement or conduct 
after the charge is only a matter for presumption. 
The offence as against him must rest on events which 
happened on or about the time alleged in the charge. 
In the absence of any express condition to the con- 
trary it was quite open to the pledgee .10 make a sub- 
pledge of the jewellery. Mere sub-pledge, therefore, 
prove no intention of dishonesty at all. 71 Ind. Cas. 

58=9 O.L.J. 421=24 Cr.L.J. 10 = 26 O C. 4 A.I.R 
1922 Oudh. 280. 


16. Procedure. 

Ss. 408 and 409 — Procedure — Charge of 
oommittiog criminal broach of trust by accused 
as ** a clerk or as an agent of the company **— 
Trial by a Second Class Magistrate— Legality. 

If a charge had merely been that an alleged breach 
of trust was committed by the accused in the capacity 
of a clerk of the company, there could be no objection 
to the charge being framed under S. 408 of the Penal 
Code and to such a cliargc being tried by a Second 
Class Magistrate. Bui where the dtarge is on the 
alternative footing that the breach of trust was com- 
mitted cither as “ a clerk or as an agent of the company ” 
a Second Class Magistrate has no jurisdiction to try 
such an offence. The insertion in the charge of the 
alternative expression “or the agent of the company” 
has the effect of making the alleged offence one under 
S. 409 of the Penal Code, which is triable only by a 
Court of Session, Presidency Magistrate or a Magistrate 
of the First Class. The trial of such an offence by a 
Second Class Magistrate is an illegality affecting the 
jurisdiciion of the trying Magistrate and vitiating a]] 
proceedings which must therefore he rjunshed. 6o 


" ' 4 Q8 — Procedure. 

A charge under S. 408, Indian Penal Code, framed 
in accordance with S. 222(2) Criminal Procedure Code, 
can be combined with charge under S. 477-A, Indian 
Penal Code if the latter offence is committed in course 
of same transaction. A.I.R. 1944 Oudh 122*1944 
O.W.N. 1=1944 A.W.R. 3=45 Cr.L.J. 538 = 19 
Luck. 493=212 Ind. Cas. 125. 


— S, 409 — Procedure. 

The charge under S. 408, Indian Penal Code, is not 
compoundable. A.I.R. 1943 Cal. 41=43 Cr.L.J. 

926 = IL.R. (1943) I Cal. i54s=203 Ind. Cas. i8o- 


~S. 405— Procedure— Jurisdiction of Court. 

Trust at Complaint by trustee at Af that his 
co-trustee residing at B misappropriated trust money 
by depositing it in his own firm at B and failing to 
send same at Af for purposes of trust : 

Held, that offence fell under first part of S. 405 and 
that the Court at Af had no jurisdiction. A.I.R. 1942 
^1. 439 = 1942 A L.J. 559 = 1942 A WR. 313=44 
102=203 Ind. Cas. 530. 

’ 409 Procedure— Fine, if recoveredto be 

ordered to be paid to liquidator and not to creditor 

of bank at whose instance the case was 
launched. 

Where the secretary of bank in liquidation was 
charged and conviaed of offences committed before it 
went into liquidation, of misappropriation of moneys 
belonging to the bank by falsely tllcging tint they 
were advanced as loans to fictitious persons and he 
was ordered to pay fine : 
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be paid to the fixed-deposit holder whose deposit had 
matured at the time the misappropriatic n took place 
and at whose instance the case was launclicd but the 
fine, if recovered, should have been ordered to be paid 
Liquidator for the benefit of all the cieditor 
A I R. 1941 Mad. 853-1942 M.W N. 34=43 Cr.LT 
425 — 198 Ind. Cas. 765. 


The accused was arrested without a warrant, and 
was released on bail. The charge sheet was filed and a 
^^ons was issued for the appearance of the accused. 
The accused appeared of his own accord and the case 
svas adjourned for inquiry. The case was then agam 
adjourned and objeaion was taken on that day to the 
competeno' of the Magistrate to try the case on the 
ground that the arrest ol the accused was illegal : 

Held, that the propriety of iJie arrest had no bear- 
ing on the subsequuu proceedings. Even otherwise it 

could not affect the jurisdiction of the Magistrate ’to 

I Code 

^ammmed by the accused within his jurisdiction 
AT-R 1941 Mad rvr«,o4o M WN ^ 
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PENAL CODE (1860VSs. 403 to 409-^16, Procedure. 


892 = (i 940) 2 M.LJ. 1016=42 Cr.L.J. 320 (i)= 
192 Ind. Cas. 684. 

Ss. 409, 471 and 467— Procedure.— Postman 

charged under Ss. 409, 467 and 471 for misappropriat- 
ing amount of money order and forging thumb impres- 
sion and using such forged document — Offences 
committed on April 10, 1939 — Sanaion of Governor- 
General, held necessary for prosecution under S. 471- 
but the trial could proceed for other offences. A.I.R- 
1941 Mad. 38 = 52 LAV. 5i6 = (i940) 2 M.L.J. 564 = 
1940 M.W.N. 1116 = 42 Cr.L.J. 263 Ci) = IL.R. 
(1941) Mad. 258 = 192 Ind. Cas. 263. 

S. 403 — Procedure. 

Charge under S. 403> not properly drawn up— 
It is not fatal unless prejudicial to the accused. 
70 C.L.J. 301. 

S. 409 — Procedure. 

Trial of accused under S. 409, Penal 
— Application by him to be committed 
to Sessions after prosecutions case was over — Juris- 
diction of Sessions Judge to order Magistrate to com- 
mit accused— Sessions Judge can only make reference 
to High Court if reference is necessary. A.I.R. 1938 
Cal. 416 = 39 Cr L J. 5^9 = 175 Ind. Cas. 521. 

S. 409 — Procedure — Charge — Framing of. 

A charge of ainspiracy in respect of an offence or 
offences under S. 409. Penal Code, need not be as speci- 
fic as a charge of offence under that section. A.I.R. 
[938 Cal. 195 = 42 C.W.N. 246 = 39 Cr.LJ. 417 = 

174 Ind. Cas. 513. 

S. 409 — Procedure. 

The offence under S. 409 is not triable 
by the Magistrate of the Second Class and 
the alteration of the conviction to one under S. 409 
read with S. 109 is illegal. A I R. 1938 Mad. 3*5 = 
1938 MAVN. 223=39 Cr.L.J. 465 = 174 Ind. Cas. 
•776. 

Ss. 405 and 43 — Procedure — Jurisdiction — 

Accused agent of firm in Cawnporc working in 
Calcutta — Money realised in Calcutta, not remit- 
ted — Misappropriation or conversion of money 
not alleged — Offence — Cawnporc Court, if has 
jurisdiction. 

Tile first part of S. 405, Code, will apply where 

it is known ihat the accused liad dishonestly misap- 
propriated or converted to his own use ccrtiin property 
at a particular place and the jurisdiction to try the 
accuse*.! will be at the place where that dishonest mis- 
appropriation or c*mvcrsion has taken place. But where 
It IS alleged that the accused lias failed to account for 
the prt'periy, then the second part of S. 4<^5> Penal 
Code, will apply and jurisdiction exists at the place 
where tile property should have been delivered by the 
.iCCUScd. 

The .iceused was engaged in Ownpore as an agent of 
the him and the accused was sent to Bengal v/iih in- 
structions to effect deliveries, of sugar bags and to 


realise the price of goods from customers and'ertlfA’ 
personally bring the proceeds to Cawnpore or remit thb 
money to Cawnporc. Accused did remit large sums to 
Caumpore and -subsequently, he withheld the money 
collected by him and embezzled. The evidence givwi 
on behalf of the complainant showed that ^ese sumb 
had been realised by the accused. It %vas further shown 
that the accused absconded and could not be traced. 
There %vas no evidence given on behalf of the com- 
plainant nor was any allegation made that the accused 
had actually misappropriated or converted to his own 
use this money by any positive act. The allegations 
and evidence of the complainant were that the accused 
had colleaed this money and had failed to send it to 
Cawnporc within a reasonable time. 

Held, that the Magistrate at Cawnporc had jurisdic- 
tion because the allegations in the complaint were that 
the accused withheld money collected by him and, did 
not forward it to Cawnporc. There was no charge tlji^t 
he misappropriated or converted to his o\vn use the 
money at any particular place and his offence consisted 
in failing to carry out his contract and remit the mpney 
or bring the money to Cawnporc. He was’ 'guilty 
of an illegal omission, an offence committed within 
the jurisdiction of the Magistrate at Cawnporc. A.LR. 
1936 AH. 193 = 1936 A.L.J. 3 = 1936 A.W.R. 23=* 
37 Cr.L.J. 284 = 58 A 644=160 Ind. Cas. 356. ^ ' 

Ss. 406 and 420 — Procedure — Autrefois acquit. 

Charge under Ss. 406 and 420 based on same facts 
— Charge under S. 420 compounded with permission of 
Court — Accused acquitted of that charge — Principle of 
anirefois acquit applies and the accused cannot be 
tried on the charge under S. 406. A.I.R. 1936 Mad. 
353 = 1936 M.W.N. 281=43 L.W. 548 = 70 M.L.J. 
635 = 37 Cr.L J. 637 = 162 Ind. Cas. 592(2) (F.B.). 

S. 405 — Procedure — Jurisdiction — Accused 

bound to render account at a certain place 
Failure. 

Under cl. (2) of S. 181 of the Criminal Procedure 
Code, die offence of criminal breach of trust am. be 
tried by Courts at three places, n.amcly, at the place 
where the property was received, at the place where 
the property was retained by the accused or at the place 
where the offence was committed and under S. 495> 
Indian Penal Code, the offence can be committed at 
a place where the accused, according to the contract 
entered by him, fails to deposit the money and render 
accounts, and consequently, the Court at that place 
is fully compeieni 10 try the case. A.I.R. 1936 Oudh. 
329 = 37 Cr L J.’ 322 = 1936 O.W.N. 212 = 12 Luck. 
77 = 160 Ind. Cas. 567. 

— — S. 403 — Procedure — Jurisdiction. 

The proceeding must be started where the property 
is misappropriated. 1935 M.W.N. 649. 

S. 403 — Procedure — Jurisdiction. 

The offence of dishonest misappropriation is com- 
mitted not at Uic place where the accused withdraws 
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the money, but at the place where he dishonestly mis- 
appropriates it or converts it to his own use. A.I.R. 
1935 Oudh 4 = 11 O.W.N. 1392=36 Cr.L.J. 112 = 
152 Ind. Cas. 463. 

S. 408 — Procedure — Complaint under — Pro- 
duction of receipts by accused — Trial Court 
finding them to be not genuine — Appellate Court 
recording order of acquittal on order sheet — 
Procedure, legality of— Question to be considered 

— Criminal trial — Judgment. 

In a complaint under S. 408, the accused produced 
a receipt and a shiaha. The Magistrate found these 
papers to be suspicious and convicted the accused. 
The Appellate Court considered that the shiaha and 
receipt were “ highly suspicious,” but observed that 
direct evidence to hold it to be a forgery was lacking. 
He thou^t that the absence of proof that the shiaha 
was bogus and the receipt a forgery was fatal to the 
prosecution case and recorded an order of acquittal on 
the order-sheet : 

Held, that the procedure was to be depiecated and 
that Magistrates should ordinarily write regular judg- 
ments except in very simple cases. If the receipt and 
shiaha were not forgeries, the question was still to be 
considered whether in respect of such items there was 
failure to credit the money at the time when it ought 
to have been credited and to remit it it the time when 
it ought to have been remitted and wb.ethcr this failure 
was dishonest or not, and the question was whether 
there was dishonesty at the time, and this question not 
having been considered, there was no proper trial of 
the appeal which would, therefore, have to be heard 
again. A.I.R. 1935 495 = i B.R. 878=36 Cr.L.J. 

1375=158 Ind. Cas. 332. 

S. 408 — Procedure — Jurisdiction — Complaint 

— No allegation as to place where money was 
misappropriated — Case founded on allegation 
as to absence of account. 

Where it is not alleged by the complainant that 
there has been misappropriation committed in respect 
of the sum which forms the subject-matter of a charge 
or any component parts of it at any p.iriicular places 
but the whole of the case as to misappropriation is 
founded upon the allegation that there was no account 
in respect of the money ami account was to be render- 
ed at a place within iurisdiciion of the Presidency 
MagistmicL Court at Calcutta : 

Held, thrt the Calcutta Court had jurisdiction to 
entertain the case. A. I R 1914 Cal. 392 35 Cr.L.J. 

734 = 148 Ind. Cas. 736. 

Ss. 409 and 477-A — Criminal Procedure Code, 

S. 215 — Procedure — Joint trial for conspiracy. 

Sep-iratc trials and convictions of two persons— 
Order for commitment of boili to Sessions for joint 
trial for conspiracy — Commitment on evidence taken 
in former trials ; 

Held, that the commitment was illegal inasmuch as 
the evidence against each accused wis given in the 
former trials in the absence of the other. A.I.R. 1934 
Mad. 691(2)= 1934 M W.N. 1095=36 Cr.LJ. 319(1) 
=68 M L.J. 330=41 L.W. 704 = 153 Iiid. Cas. 256. 

S. 409 — Procedure — Jurisdiction to try 

complaint. 

Where A, who resided at Cawnpore filed a complaint 
for criminal breach e)f trust at CawTiporc against li who 
resided at Faridpur in Bengal alleging that he had ap- 
pointed li as his commission agent for the District of 
Faridpur on the understanding that the sale proceeds 
will be remitted by D to the complainant to Cawaipore : 
xa F. Y- D.— 30. 
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Held, that there was jurisdiction in a case of this 
nature in the Courts of the District to whicli the accus- 
ed is alleged to be bound to make a remittance and the 
Cawnpore Court had, therefore, jurisdiction to try tlie 
charge. A.I.R. 1932 All. 367 = 1932 A.L.J. 269 = 
33 Cr. L.J. 711 (2) = I39 Ind. Cas. I59- 

Ss, 403 and 411 — Procedure — Alternative 

charges — Validity of trial. 

Offences under Ss. 403 and 411, Indian Penal Code, 
where several charges were rightly joined against the 
same accused under S. 235, Criminal Procedure Code — 
There can be no objection to one of such charges 
being in the alternative as provided by S. 236, Criminal 
Procedure Code nor can there be any objection to 
another accused being joined under S. 239, Criminal 
Procedure Code as regards one of those charges. 
A.I.R. 1932 All. 25 = 33 Cr.L.J. 122 = 1932 A.L.J. 

1 13 =’54 A. 337 = 135 Ind. Cas. 225. 

Ss. 409 and 477-A Procedure — Joint trial. 

Three offences of criminal breach of trust may be 
tried together and three offences of falsification of ac- 
counts may be tried together but they being of diffe- 
rent kind, tlic trial of two or more charges of criminal 
breach of trust cannot legally be joined with two or 
more charges of falsification of accounts. A.I.R. 
1932 Cal, 486 = 55 C.L.J. 111=33 Cr.L.J. 265(2) = 
36 C.W.N. 542 = 136 Ind. Cas. 136. 

S. 409 — Procedure — Manager of Court of 

Wards discharged by Collector — Prosecution 
for criminal breach of trust — Sanction of Col- 
lector, necessity of. 

A manager appointed by the Collector on behalf of 
the Court of Wards, who has been discharged by the 
Collector cannot be prosecuted for criminal breach of 
trust in respect of acts committed by him as manager 
except with the sanction of the Court of Wards through 
the Collector. A.I.R. 1931 86 = 32 Cr.L.J. 555 = 

12 P.L.T. 421. 

S. 408 — Procedure — Fresh proceedings — 

Long delay — Procedure. 

A complainant who allows a long period to elapse 
before resurrecting a case under S. 408, Indian Penal 
Code cannot possibly be allowed to rc-agitaie the 
matter on the ground that his feelings have been 
outr.iged by the aeiion taken by the accused and that 
as a sort of retaliation he should be so allowed. 96 
Ind. Cas. 388 = 27 Cr.LJ. 932=-A.T,R. 1926 Lah. 213. 

S. 408 — Procedure — Jurisdiction — Applicabi- 
lity of Criminal Procedure Code, Sec. 179. 

Section 179 docs not govern the jurisdiction of a 
Court to try the offence of criminal misappr<'priation 
or of criminal breach of trust for which a special pro- 
vision is to be found in Scetion 181 (2). 22 P.R. 1915 

(Cr.), foil. 77 Ind. Ois. 490 = 25 Cr.L.J. 4io = A.I.R. 
1924 Lah. 663. 

S. 406 — Procedure — Jurisdiction — Goods held 

on trust at Calcutta — Payment to be made at 
Delhi- Fraudulent sale at Calcutta— Jurisdiction 
of Delhi Court. 

The accused who \vas carrying on business at Cal- 
cutta ordered certain goods through complainant, a 
commission agent at Delhi. The goods were to be de 
livered at Calcutta and payment was to be made at 
Delhi. 'Phe goods arrived in. Calcutta and the ac- 
cused was allowed to take delivery on condition that 
he would hold them in trust til} pavmcnt but be dis- 
posed of them before making f)ic payment. 
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Held» that the offence was complete as soon as he 
misappropriated the goods by selling them without 
authority at Calcutta. And the fact that he did not 
first pay at Delhi as agreed upon did not affect the 
case. The loss at Delhi was not a “ consequence 
such as is referred to in S. 179 of the Code. 69 Ind. 
C3S. 63I=A.I.R. 1924 Lah. 353. 

— . — S. 403 — Procedure — Articles found in posses- 
sion at one time — Trial in regard to some and 
acquittal — Second trial in regard to others— 
—Legality. 

There was evidence that the different articles which 
were the subject of the charges in the two trials were 
stolen from different persons, but there was no evi- 
dence that th;y were received at different times. 
With respect to some the accused was tried and ac- 
quitted in the first trial. 

Held, the second trial was illegal under the provi- 
sions of S. 403, Criminal Procedure 0 >dc, 73 Ind. 
Cis. 931=37 C.L.J. 326 = 27 C.W.N. 554 = 50 
Cal. 594=24 Cr.L.J. 707=A I R. 1923 Cal. 557. 

S. 405 — Procedure — Money sent from place 

A to agent in place B — Breach of trust in B — 
Jurisdiction of Court at A. 

One of the consequences of criminal breach of trust, 
if c(immictcd by an agent, would be loss to the person 
to whom, the property entrusted to the agent, be- 
longed, and therefore as the complainant would be 
entitled to get the proceeds of the articles, sent to the 
agent, paid to him j if the proceeds were not paid to 
him, loss would be incurred at the place where he 
lives and therefore the Court would have jurisdiction. 
Section 181 (2) in no way restricts the provision of 
Sec. ion 179. There is nothing, in that section which 
prevents a Court within whose local limits any conse- 
quences of an offmee have ensued, hiving jurisdic- 
tion to try the offence. 

The word “ Consequence *’ in Section 179 bears its 
ordinary grammatical meaning and is not restricted to 
meaning a consequence which is a necessary ingredi- 
ent of th.* off’enci. 65 InJ. Cas. 637=46 Bom. 641 = 
24 Bom. L R 46 -s23 C L J. I73=A I R 1922 Rom 
39 

S. 406 — Procedure — Breach by adminis- 
trator— Prosecution— Sanction of appointing 
Court. 

A criminal Court c.tnnoi take cogni/tmcc of an 
olfence under S. 406 of the Penal Code, against an 
administrator appointed under the Probate Act, 
withon the smetion of the High Court, when such 
administrator has suhtnitfcd his accounts to the Court 
and tile tnere fact that accounts have been filed in the 
I*ri»bate Court or even the fact that the accounts have 
h.-^n pissed by the (^)',irt, di>.-s not absolve tlte ad- 
ni’nisirator Ironi liis liability for any particular sums 
of money w dch nny Inve been misappropriated 
by him, 46 Cal 432. Kel. on. 60 Ind. C^as. 791 — 
3.3 (M.J 2 S 2 - 22 'CrLj. 29S=A.IR. 1921 Cal. 
43 *. 

S. 403 — Procedure — Offence — When complete 

— Place of trial. 

An olfence under S. 403 is complete the moment 
tlic ac:use 1 receives or retains the money with a dis- 
honest motive of appmpriating it or oaveriing it ti> 
lus own u-ve, The failurejo retutn u to the compl.iin- 
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antS master is not an essential ingredient for the 
offence of misappropriation. 

A servant withdrew money from a firer at Barh 
deposited by him in his master’s name but failed to 
account foi it. The complainart was filed in Patna 
Court. The faas do not necessarily involve question 
of adjustment of accounts but establish an offence 
under S. 403, and the Pama Magistrate has no juris- 
diction to try the case as money was received and re- 
tained at Barh. I P.L.T. 200—21 Cr.L.J. 519= 
56 Ind. Cas. 775. 

S. 406 — Procedure — Article given to accused 

under written agreement — Jurisdiction of Cri- 
minal Courts to decide whether agreement was 
real or nominal. 

Where a person is guilty of criminal breach of trust 
in respeCT of articles delivered under a written instru- 
ment which exp-essly recites that they were returned 
to him after money received, the Magistrate cannot 
enquire whether the instrument represents a real 
transaaion between the parlies or a mere bmami 
arrangement making the accused a trustee in respect 
of those articles. (1916)2 M.W.N. 158=4 L.W. 198 = 
18 Cr.L.J. 34 = 36 Ind. Cas. 866. 

— — S. 409 — Procedure — Jurisdiction to try an 
offence. 

An offence under S. 409 can be tried by a Magistrate 
if the embezzled property has been received or retained 
within his jurisdiction. 4 M.L.T. 481=9 Cr.L.J. 
92 = 1 Ind. Cas. 796. 

17. Retention. 

j-S. 406 — Retention — Jewel taken from gold- 
smith as sample for approval — Retention to- 
wards debt due by goldsmith. 

Where a person takes from a goldsmith a gold jewel 
for showing it to his wife and placing an order for 
a similar jewel if she approved of it but fails to return 
it and retains it with himself towards some debts due 
to him by the goldsmith, he will be guilty of an offence 
under S. 406 of the Indian Penal Code. He has 
utilised the jewel for a purpose not intended and against 
the express agreement. The mere fact that the 
jewel is intact is irrelevant. 1949 M.W N. ^ 3 *“ 
62 L W. 613=3 A I Cr.D. 669=A.I.R. i 950 
49=51 Cr.LJ. 330 = (1949) 2 M.L.J. 296. 

S. 403 — Retention — Retention without Justlfi* 

cation of money realised — Inference from. 

Although it is true that mere realisation of money 
and f.tilure to credit the same is not in itself criminal 
misappropriation, the retention of money realised for 
a particular purpose without any justification shosyn 
ordinarily leads to the inference th.at it has been mis- 
appropriated ; and the reasonable inference to draw 
when a person has realised money for somebody else 
and has not paid is that he has appropriated it to his 
own needs. It is of course open to such person to show 
that such an inference ought not to be drown. 5 * 
C.W.N. 301. 

S. 405 — Retention — “ Entrustment ” — Mean- 
ing of — Secretary selling Government Pro- 
missory Notes and retaining amount* 

When a secretary of a bank who is authorised under 
the rermsofa p.)wer-of-at(orncy to purchase Govern- 
ment Promissory Notes on behalf of the hank 
chases the notes and receives them, he becomes cn- 
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trusted ” with them by the bank within the meaning of 
S. 405, Indian Penal Code. He is bound to pay to the 
bank the money received by him which was due to the 
bank and has no authority to keep the money in his 
hands in satisfaction of any claim he may have agamst 
the bank. Such retention amounts to misappropriation. 
A.I.R. 1942 Oudh, 473 = 1942 O.W.N. 485=43 Cr. 
LJ. 830=1942 A.W.R, 295=18 Luck. 408=202 
Ind. Cas. 382. 

— — S. 409 — Retention. 

The accusec^ who was the Village Munsif collected 
certain amounts from certain persons on March 15, 
1937 and April 17, 1937. The amounts were remitted 
to the treasury on May 21 and April 24, i937» 
respectively before any complaint was received : 

Held, that the retention of the amount in the in- 
terval would not, by itself, justify the conviction under 
S. 409, Indian Penal Code. A.I.R. 1941 Mad. 761 = 
54 L.W. 235 = 1941 M.W.N. 667=43 Cr.L.J. 445 = 
198 Ind. Cas. 893. 

— S. 403 — Retention. 

Mere retention of money would not warrant a 
conviction under S. 403 unless there is evidence 
that accused used the money. A.I.R. 1941 Mad. 
250 = 52 L.W. 633 = 1940 M.W.N. iiio=(i940) 2 
M.L.J. 748=42 Cr.L.J. 296(0 = 192 Ind. Cas. 404. 

S. 405 — Retention. 

Mere retention of money entrusted to a person 
without any misappropriation, even though he was 
directed by the person to pay it to so and so, or 
to deal with the money in a particular way is not a 
criminal breach of trust ; unless there is some 
actual user by him which is in violation of law 
or contract, there is no criminal breach of trust ; and 
even if there is such user, there must be a dishonest 
intention. Putting the money into one’s o\mi account 
in the Bank may be misappropriation or may not be 
misappropriation. If it is drawTi upon for his own 
purposes, it is misappropriation. But if he did not 
draw on it but kept the money in the Bank, there is 
no misappropriation, and no criminal misappropriation 
A.I.R. 1940 Mad. 329 = 1939 M.W.N. 1213=41 Cr. 
L.J. 824 = 190 Ind. Os. 123. 

— S. 403 — Retention. 

Merc retention is not sufficient— The property mis- 
appropriated must be used, disposed of or appropriat- 
ed. 1935 M W.N. 1063. H i V 

“”"S. 409 ~ Retention— Offence, when complete— 
Mere retention, if raises presumption of dis- 
honest intention — Money not used for purposes 
intended but retained for a long time — Inference. 

The offence of breach of trust is complete when there 
IS dishonest misappropriation or conversion to one’s 
own use, or when there is dishonest user in violation 
of a direction, express or implied, relating to the mode 
m which the trust is to be discharged. 

Merc retention of money w’ould not necessarily raise 
a presumption of dishonest intention : but it is a step 
in th^l direction. The fact that money entrusted to be 
used tor a particular purpose was not used for such 
purpose, that there was retention for a sufficiently lone 
time, would justify the inference that the accused did 


not intend to pay. A.I.R. 1934 Cal. 532 — 38 C.W.N. 
467=35 Cr.L.J. 1279 = 59 C.L.J. 306 = 151 Ind. Cas. 
22 . 

S. 403 — Retention. 

Ordinarily mere retention of money will not suffice 
lb constitute the offence of criminal misappropriation. 
Ill Ind. Cas. 730 = 11 A.I.Cr.R. 82=30 Bom. L.R. 
624=29 Cr.L.J. 922 = A.I.R. 1928 Bom. 205. 

S. 406— Retention of money against debt— 

If offence. 

Where money is placed in the hands of the accused 
by the complainant and is retained by the accused 
against a debt due from the complainant, the accused 
cannot be said to have acted dishonestly within S. 406. 
92 Ind. Cas, 895=27 Cr.L.J. 383=7 L.R.A. Cr. 89 = 
A.I.R. 1926 All. 298. 

409 — Retention — By President of Co- 
operative Society— President of Co-operative 
Society retaining money drawn from Bank 
with permission of fellow members — No offence. 

A President of a Co-operative Credit Society was 
authorised to draw a certain amount of money from a 
bank. After so doing, he himself retained the amount 
instead of crediting it to the Society. It was proved 
that he did this with the permission of his fellow 
members of the managing committee, as he needed 
it for some work. 

Held, that under the circumstances the offence 
committed may be said to be purely of a technical 
nature and even this is doubtful. 12 L.L.J. 165 = 
129 Ind. Cas. 286=A.I.R. 1930 Lah. 1045. 

— — S. 406 — Retention — Criminal breach of trust 
— Agent entitled to adjust collections towards 
remuneration — Retention of money. 

The accused who was employed as agent for col- 
lection of taxes by the Union Committee was under 
agreement to take lo per cent of the collection as remu- 
neration and to hand over the balance to his master 
or to deposit it into the treasury, no period being fixed 
for the latter purpose. On being convicted on a charge 
under S. 406, Indian Penal Code, for having failed to 
account for a certain sum of money collected by him. 

Held, in revision that as the accused was entitled 
to deduct his remuneration from the collections and 
as no period was fixed for payment into the treasury, 
a charge i>r the criminal breach of tiust could only be 
maintained after an adjustment of accounts. The 
mere fact that he retained the sums collected is not a 
conclusive proof of criminal breach of truM. 21 Cr. 
L J. 509 = 56 Ind. Cas. 669 (Par.V 

S. 408 — Retention — Retaining money for 

fifteen months. 

The act of a servant or clerk retaining money for 
15 months throws doubt on the boua Jides of the accused, 
though it is not by itself (X)nclusive on the question of 
criminal misappropriation or breach of trust. 18 
Cr. L J. 655=40 Ind. Cas. 303 (All.). 

— — Ss. 406 and 417 — Retention — Criminal breach 
of trust — Cheating — Payment of rent by tenant — 
Detention of money towards abwab. 

Where a tenant paid Rs. 90 as rent to his landlord 
who deducted Rs. 25 towards some subscription end 
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refused to grant a DaMiila or return of money until 
Rs. 25 more were paid. 

Held, that the landlord did not commit any criminal 
offence. 15 C.L.J. 515 = 13 Cr.L.J. 5i2«i5 Ind. 
Cas. 656. 

iS. Revision. 

— — S. 40S — Revision — Conviction under — Con- 
current findings of fact by lower Courts — Inter- 
ference. 

Ordinarily, the High Court will not interfere in re- 
vision with the concurrent findings of fact of the two 
lower Courts, but interference is proper where, in a 
case imdcr S. 408, Indian Penal Code, it appears to the 
Higli Court that the prosecution of the accused has been 
miscx^nccivcd and there is really no legal and satis- 
factory evidence to convince the Court that tlie accus- 
ed, at the time when he is said to have misappropriated 
certain sums of money, had guilty knowledge or mem 
rca so as to convert what at best amounted to a civil 
wrong or tort into a penal offence amounting to crimi- 
nal breach of trust by a servant. A.I.R. 1937 Oudh. 
331*38 Cr.L.J. 491 = 1937 O.W'.N. sos~i68 Ind. 
Cas. 58. 

19. Theft. 

— Ss. 403 and 378 — Theft. 

Cattle turned out in pasture to graze are in possesion 
of owner— Taking of such cattle is theft and not cri- 
minal misappropriation. A.I.R. 1938 Rang. 138 = 
1938 Rang. L.R. 63=39 Cr.L.J. 607 = 175 Ind. ‘Cas. 

515- 

Ss. 405 and 379— Theft — Persons entrusted 

with paddy crops — Removal. 


Held, that by sale of the cotton to the faaory accord- 
ing to custom, it could not be said that the adatya 
caused wrongful gain to himself by converting it to 
his own use. The parties had impliedly agreed mat the 
transaction should be governed by the custom of the 
market and in selling the cotton to the ginning faaory, 
the adatya was merely aaing in accordwee with that 
custom. The property in the cotton had passed from 
the complainant and he was entitled merely lo ^y- 
ment at the rate prevailing on the day when he asked 
for it. A.I.R. 1943 Nag. 168 = 1943 N.L.J. 128= 
44 Cr.L.J. 423 = I.L.R. (1943) Nag. 436=205 Ind. 
Cas. 529. • 

*8. 405 — * Wrongful gain,* * wrongful loss,* 

meanings of. 

Wrongful gain includes wrongful retention, and 
wrongful loss includes being wrongfully kept out of 
pfopiriyns well as being wrongfully deprived of pro- 
perty. A.I.R. 1936 Pat. 350 = 15 Pat. 108 = 17 P.L.T. 
302=2 B.R. 696 = 37 Cr.L.J. 877 = 164 Ind. Cas. 74. 

21. Miscellaneous. 

S. 409— Abetment, what is — Offence com- 
plete — Subsequent help to real offender to con- 
ceal embezzlement — If abetment. 

Wiicrc the offence of embezzlement was ex hy- 
poihesi complete long before, anything done subse- 
quently to help the real offender to conceal the em- 
bezzlement mught be punishable under some other 
scaion but docs not amount to abetment of the 
offence under S. 409. 112 Ind. Cas. 850=30 Cr.L.J. 
18 = 11 A.I.Cr.R. 405= A.I.R. 1928 Lah. 382. 

— S. 409^ Miscellaneous — Power to grant bail. 


Where the accused were entrusted to watch the paddy 
crops of the complainant and they cut the crops and 
disposed of the same themselves, they were guilty of 
cither theft or criminal breach of trust. 36 Cal. 758 = 
10 Cr.L.J. 253=3 Ind. Cas. 1S9. 

Ss. 403 and 379 — Theft— Bullocks following 

cow — Possession. 

Where the bullocks follow a cow and disappear, 
the owner has lost possessii'n of the animals and they 
cannor he subject of theft but cJn he of criminal mis- 
appropnanon. 10 Hiir. L T. 261=18 Cr.L.J. 300 = 
38 Ind. Cas. 332. 

20. Wrongful gain. 

S. 40 *) — Wrongful gain — Adatya selling cotton 
to ginning factory according to custom of market 
— Held, no wrongful gain — Owner of cotton, 
held entitled to price prevailing on day of demand. 

The compl-sinaiu gave cotton to the accused who was 
an to be so|J when instructions were given to 

sell itiein. There was no particular agreement but the 
umlerstaiuliiig was to be governed by llie custom »)f the 
maikei The at once handed the cotton over to 

the ginning f.ieiory. All a>ttini delivered to the ginning 
ficiojy was lumped logellier and ginned and ^^^ld as 
the facit)ry thought fit. When the aJiuya dcrninded 
p.ivinehi tile factory piid him at the rates prevailing 
»•-! tli.ii day ; and when the selki demanded payntent 
the ii^imya )>aid him at the rate pjeyailing on that 
day : 


Under the provisions of S. 497, a Magistrate has no 
power to grant bail in csises falling under S. 409, Penal 
Code. 3 Rang. 538 Rcl. on. 128 Ind. Cas. 577* 
A I.R. 1930 Rang. 335. 

— — S. 409 — Miscellaneous — Similar offences 
distinguished — Difference between offence of 
theft, cheating, criminal misappropriation and 
criminal breach of trust. 

An easy method of differentiating bciNVCcn the 
offence of theft, cheating with delivery of property, 
criminal misappropi ration anil criminal breach of 
trust is to find out whether the original taking was 
honest or dishonest and whether it was wilJi the con- 
sent of the owner or without it. In theft the original 
taking is without honesty and without the consent of 
tile owmer, and in ertmin.a! breach of trust it is with 
both. In obtaining property by cheating the taking 
is dishonest but with the consent of the owner, and 
in criminal misappropriation it is honest but without 
the consent of tlie owner. 106 Ind. Ois. 678=9 
A.I Cr.R. 282=29 Cr.L J. 86 = A.I R. 1928 Nag. US- 

S. 409 — Miscellaneous — ' appropriate’, ‘to 

misappropriate meaning of. 

I'he words ‘ to appropriate ’ mean setting 
or or assigning to a particular person or tisc. The 
words, ‘ to misappropriate mean to set apart for or 
assign 10 the wrong person or a wrong use aod 
ihib act must be done dislumtsily. 13 A L J. 113* “* 
16 Cr.L.J. 795 = 31 Ind. Ois. 651. ■ 
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Ss. 410 to 414. 

Synopsis 

1. Abetment. 

2 . Constractive liability. 

3. Conviction and sentence. 

4. Evidence and proof. 

5 . Intention and knowledge. 

6. Interpretation. 

7. Lost property. 

8. Presumption of gnilt. 

See also EVIDENCE ACT, S. 114 -RECENT 
POSSESSION. 

9. Procedure. 

10. Several articles. 

11. Stolen property, what is. 

12. Wbat constitutes offence. 

13. Miscellaneons. 

Ss. 411, 414 — Joint trial — Same transaction. 

See CR. P* C., S. 239. 6 Bom. L. R. 361. 

— — S. 411 — Possession of stolen property — Presump- 
tion. See S. 379. 9 Bom. L. R. 27—5 Cr. L. J. 63. 

S. 4x1 — Possession of stolen property — Possession 

in place common to several, not possc.sslon of stolen 
property — Possession of each. See EXPLOSIVE SUB- 
STANCES ACT. 9 C.L.J. 663=2 Ind. Cas. 681 = 10 Cr. 
*55=L. J. 13 C.VV.N. O61. 

S, 4x1 — Not applicable to thief himself. See SS. 

224,411. (1901) A. W.N. 77=23 A. 266. 

S. 4xx — Dishonesty receiving stolen property. See 

26 M. 467. 

I. Abetment. 

Ss. 411, 4x2 — Accomplice. 

A person who himself steals and hands over the stolen 
property to another who is charged with having received 
and retained the stolen property with dishonest intention 
would be an accomplice in offence of receiving stolen 
property. A.I.R. 1934 Sind 185 = 28 S.L.R. 336= 56 
Cr.L.J. 608= 154 Ind. Cas. 937. 

2 . Constructive liability. 

S. 4x2 — Constructive liability — Proof of ex- 
clusive possession of room in which stolen articles 
are found — Necessity. 

Where stolen articles arc found in a box in a room in 
the joint occupation and posseision of a husband and 
wife, the husband cannot b<: convicted of an offence 
under S. 412, I. P. Code, without proof that he was in 
exclusive possession. 4 A.I.Cr.D. 286=1950 A.W.R. 265. 

— Ss. 411 and 41a — Constructive liability — Stolen 
articles in a dacoity found in house not in the 
exclusive occupation of accused. 

Where the articles stolen during the course of a dacoity 
arc found in a house which is not in the exclusive 
occupation of the accused but is in the occupation of 
the accused and his brothers, the accused cannot be 
convicted uuder S. 412, I. P. Code. A.I.R. lo^jo All. 
180=51 Cr.L.J. 580. 

S. 412— Constructive liability— Charge under 

—Proof required— Possession of junior member of 
family— Evidence Act, S, 114, lU. (a). 

A charge under S. 412, I.p. Code, will not be proved 
by merely proving knowledge or belief that the articles 
were stolen articles. It must further be proved that 
he accused had knowledge or belief that the possession 


of the articles had been transferred by the commission of 
the technical offence of dacoity. There must be positive 
evidence proving such knowledge or belief. The 
presumption under S. 114, 111 . (a) of the Evidence 

Act cannot possibly suffice. 

When a number of persons are living in the same 
family under the common headship of one of them who 
is the principal member and who owns the house, 
possession of any article found in the house is prima 
facie tlic possession of the master. Possession caonot 
be found acrainst a junior member except on proof of 
special acts of appropriation or acts indicating exclusive 
control on his part. 15 A. 129 and 67 Ind. Gas. 588, 
approved. I.L.R. (1946) 2 Cal. 619. 

S. 41X — Constructive liability — ^Joint posses- 
sion of room where stolen property was found. 

In a case under S. 411, even if it be found that the 
accused was the sole occupant of the room, it does not 
necessarily follow that he must have been aware of the 
presence in the room of all the articles that were found 
therein. It is incumbent upon the Judge to consider the 
circumstances of the occupation of the room and to 
consider whether it was reasonably possible for other 
persons to introduce the articles into the room without 
the accused’s knowledge. The mere fact that he failed 
to prove that he had guests in his house in the previous 
night is not in itself sufficient to prove that the circums- 
tances of his possession of the house were such as to 
preclude the reasonable possibility of other persons 
introducing the stolen goods into the house. This is 
specially so when it is the case of the prosecution that 
the accused and another person were in joint possession 
of the room and the finding that the accused was not 
in joint possession was based on inadequacy of prosecu- 
tion evidence and not on positive evidence. A I. R. 
1942 Cal. 440=43 Cr.L.J. 561 = 199 Ind. Cas. 442. 

S. 41 x — Coixstractive liability — Hasband and 

wife. 

.The mere fact that the accused’s wife produced thir 
stolen properlie.s from the house where both were living 
would not warrant liis conviction under S. 41 1. A. T. R. 
1941 Mad. 694 = 1941 M.W.N. 479 (2)=42 Cr.L.J. 738 
= 195 Ind. Cas. 432. 

S. 411 — Constructive liability — Father aad 

son. 

The mere fact that a thing is found in a house occu- 
pied by father and son in comr^n, is no proof that the 
one was in possession ol it. .A.rR. 1941 Pat. 38 5 = 7 
B.R. 384=42 Cr.L-J. 29 5 = 22 P. L. '1'. 694=192 Ind. 
Cas. 403. 

Ss. 4i2> 411 — Constructive liability — Father 

and son. 

When the son had taken part in the commission of a 
dacoity, the presumption, which would naturally be 
drawn, would be that the dhoti, which liad been stolen 
and found in the house had remained in his pos6« ssion, 
and the father cannot be made, in any way, accountable 
for tt merely because it was in the house which his son 
and himselt jointly occupy. .\.LR. 1941 Pat, 223 = 7 
B.R. 36 i =42 Cr.L.J. 258*= igj Ind. Ois. 253. 




It is certainly not intended that no person in nosses- 
Sion of house shall be convicted of being in posssession 
of stolen property if there happen to bf odie^ people 
living m his house. A.I.R. 1936 All. 650 =iq ..6 A L^T 
508 = 1936 A.W.R. . 156=37 Cr. L.J. 55. = 
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“S. 4ix~-'€!onstroctive liability— Brothers living 
jointly. 

VVbcre some stolen articles arc found in a house oc- 
cupied by two broUiers who used to live jointly, 
younger of them being the karta, and it is fotind he 
WM often visited by absconding members of criminal 
tribe, the elder brother cannot be comicted under 
S. 411 as it is not safe to attribute knowledge to him 
simply because his brother kept bad company. It is 
difficult to hold that his knowledge extended to every 
item of property received by his brother or brought to 
him by the members of the criminal tribes. There 
may be a strong suspicions against him, but for convic- 
tions in a criminal case mere suspicion is no proof of 
guilt. A.I.R. 1936 Pat. 534«3 B. R. 22=37 Cr. L J. 
1123 = 165 Ind. Cas. 230. 

“ — S. 411 — Constructive liability — Stolen property 
found in a house — Liability of bead of family and 
members. 

That property found in a house occupied by several 
male and feamale members residing therein should be 
considered to be in possession of the head of the family, 
is a wholly unwarranted assumption and can have no 
place in cases in which possession and criminal intent 
form the essential elements of an offence. It is equally 
unwarranted to assume that every one residing in the 
house should be deemed to be in possession of an arti- 
cle recovered from it. Possession implies dominion 
and consciousness in the mind of the person having 
dominion over an object that he has it and can exer- 
cise it. A person cannot be said to be in possession of 
a thing unless it is shown by evidence that he liad, 
dominion over it and knew that he had it. The mere 
fact that a tiling is found in a house occupied by a 
person in common with others or at a place in the 
house which is as much accessible to others as to him 
is no proof dial he was in possession of it. 

In such cases, difficulty in securing evidence cannot 
obviously justify dispeasing with it and assuming the 
guilt of any one of the members of the family. A I R. 
1933 All. 41 ^ 7^34 Cr.L.J. 950=1933 A. L. J. 1338 = 
145 Ind. Cas. 130. 

S. 41 1 — Constructive liability — Liability of all. 

In a case under S. 4ii, if the circumstances arc such 
as to raise a presumption that two or more persons arc 
in joint possession of stolen property, both of them may 
be convicted. There in no justification lor the view 
that there cannot be a joint criminal possession. A.I.R. 
1933 Lah. 148 = 34 P.L.R. 576=34 Cr. L.J. 604 (i) = 
143 Ind. Cas. 463. 

S. 412— Constructive liability— Step-father 

and son. 

WItere in a case of dacoity no stolen property is re- 
covered Ironi the accused but some of it is given up by 
his step-father with whom he living, (he accused 

cannot be convicted under S. 412, I.P.C., in the absence 
of sulfirient prool that the prop<-rty had been taken to 
the house inh.jbiicd by the accused and his step-father. 
A.I.R. 1933 Oudh 423 (i) = io O. W. N. 8.}2=j5 Cr. 
LJ. 165 (i)=i.j6 Ind. Cas, 708. 

S. 411 —Constructive liability —Stolen article 

found by Police in a house occupied by accused 
and his mother — No evidence as to accused know- 
ing of it — Conviction if sustainable. 

An ornaiiieni railed a kangni, stolen in a burglary, 
was found l>y the Police in ajar of chillies in a house 
ot ciipietl by the accused and his mother. There was 
nothing to show that the accused put (he kangni in 
the jar or knew that it was there. 


Held, that he cannot be convicted under Penal 
S. 41 1. 94 Ind. Cas. 909=27 Cr. L. J. 717 

- S. 411 — Constructive liability — P r o p er ty 
found in room accessible to persons other than 
accused. 


<X1«V5QU VU DC BUliCll 

property were found in a room which had no shutters 
and which was accessible to all the membcri of the 
accused’s family. 

Held ; that the accused could not be conclusively 
said to have been in possession of the stolen articles. 87 
Ind. Cas, 846=4 All. 511=23 A.LJ. 421=26 Gr.L. 
J. I022=A.I.R. 1925 All. 478. 


S. 41 X— Constructive liability— Joint Hindu 

family— Wife of one member in possession of 
stolen property— Presumption as to guilt of hus- 
band. 

Where in a bouse occupied by several male and 
female members of a joint family, a locked box con- 
taining stolen property was found, the key of which was 
produced^ by the wife of a member of the family who 
was not in the house at that time, the husband of the 
Woman who produced the key upon these facts, was 
convicted under S. 411 of the Indian Penal Code. 

Held, that from the mere fact of the actual posses- 
sion being with the wife, it cannot be presumed in 
every case of this kind that the possession of the wife 
WM per se the possession of the husband. Posseiiion of 
wife would frequently be the possession of the husband. 
In fact it would usually be the possession of the faiuband, 
but there must be something, to connect the hmband 
with the possession, more than (he mere fact that he is the 
husband. 67 Ind. Cat. 338=20 A.L»J. 162=23 Cr. 
L.J. 386=A.LR. 1922 All. 93. 


S. 4x1 — Constructive liability. 

7I1C mere fact (bat accused and his father lived in 
(he same house, that the father had been convicted 
under S* 411 and that the accused denied (he existence 
of stolen property in the house, is not enough to 
justify his conviction. 67 Ind. Cas. 588=24 O. C. 294 
= A.I.R. 1921 Oudh 225. 


S. 410 — Constructive liability — Possession 

— Doubtful. 

When a place in which the article is found, is one 
to which several persons have equal right of access, the 
article cannot be said to be in the pessession of any one 
of them. 9 C.L.J. 663=13 C.W.N. 861 = 10 Cr. Lj* 
125=20 Ind. Cas. 68t. 


S. 411 — Constructive liability — Possession, 

meazxing of — House in possessiou of Maxuiger ox 
joint Hindu family — Liability. 

The Manager of a joint Hindu family is prixnn 
facie rcspomible for the illegal possession of stolen arti- 
cles found in his house unless the presumption is rebutted 
upon the particular facts and circumstances of the case# 
Where the possession of different stolen propcrti» 
found with different accused persons i» 
under the joint control of all of them, or is due to 
concert or collusion amongst them, a joint trial of xil 
of tijcin is not illegal. 33 Cal. 1256, Foil. 1 Pat. L.T. 
43* =58 Ind. Cas. 341 =21 Cr. L. J. 757. 

— ‘ -S. 411— Constructlvo liability — Poflso®®!®** 

meaning of — House occupied by several pM^ 

BOOB. 

Where stolen property b found in a house occupied 
by several persons it is not enough to show that th^ 
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property was found in the house, to convict a member of 
the fa mil y who might have had nothing to do with 
bringing or keeping it there. 22 O.C. 256=21 Cr.L.J. 
40=54 Ind. Gas. 248. 

S. 41X — Constructive liability — Possessing pro- 
perty some time after — Twelve days. 

Where a stolen property was found on accused’s 
sister, t%velve days after the theft and the accused 
and his sister were living in the same house. 

Held, possession was rightly traced to accused. 9 
M.L.T. 291=12 Or. L-J. 48=9 Ind. Gas. 288. 

S. 4XX — Constrnctive liability — Possessing pro- 
perty sometime after — Four months. 

Possession of sundry articles traced to the accused 
four months after the theft cannot sustain a conviction 
for anything more serious than under S. 41 1. An ac- 
cused cannot be made liable for the property found in 
his wife’s house when he does not live there and is not 
on good term (with her people. 10 M. L, T. 237 = 12 
Cr.L.J. 549 = 12 Ind. Gas. 525. 

S. 4ti — Constructive liability — Possession, 

meaning of*— House occupied by several persons — 
Property found in that house. 

Where property is found in the house in the posses- 
sion of some persons, mere discovery of any stolen pro- 
perty in that house does not sufficiently prove that the 
possession was of any one of those persons. 19 M.L.J. 
301=9 Cr.L.J. 52=4 Ind. Gas. 163. 

S. 41 X — Constructive liability — Possession of 

stolen property — Joint Hindu family — Liability of 
head of the family or managing member. 

Stolen property consisting of a considerable quantity 
of cloth weighing about five maunds was discovered on 
search by the Police in a locked room in a house belong- 
ing to and inhabited by a joint Hindu family composed 
of a father, son and grandson. The son was found to be 
the managing member of the family. The key of the 
room in which the stolen property was found was 
produced by him. The circumstances were such that 
it was very improbable that tite cloth could possibly 
have been placed where it was found without the 
connivance of some or all of the members of the 
family. 

Held, that under the above circumstances the con- 
viction of the managing member of the family under 
S. 4IX was a proper conviction. 1907 A.W.N. 187 = 
29 A. 598. 

3. Convlctioo and sentence. 

S. 41 X — Conviction and sentence. 

Ingredients of offence — Absence of evidence to prove 
receipt of stolen goods with knowledge that they were 
stolen — Conviction — Not sustainable. 219 Ind. Gas. 391 
=46 Cr.L.J. 613=10 Cut. L. T. 87=11 B. R. 408= 
A.I.R. 1945 Pal. 161 . 

— — S. 41X — Conviction and sentence. 

That the accused is a member of the criminal tribe 
is no ground for differentiation of sentence for an offeme 
underS. 411. A.I.R. [941 Mad. 7o8 = (i94i)2 M.L.J. 
253=42 Gr. L.J. 1^4 = 54 L. \V. 479=1941 M. W. N. 
480=196 Ind. Gas. 227. 

— S. 41X— Sentence of fine only if insnfficient. 

Where, on conviction of an offence under S. 411, 
the accused were sentenced only with fine which wa;, 
less than the value of the cattle stolen : 


Held, that the sentence was so light as to form a 
direct encouragement to other persons who may wish or 
be tempted to indulge in cattle theft or in the sale of 
stolen cattle and that in the circumstances, a sentence 
of one year’s rigorous imprisonment should be awarded. 
A.I.R. 1935 Pesh. 100=36 Cr.L.J. 1 138= 157 Inti* Gas. 

169. 

— ' — S. 4IX — Coxiviction and sentence. 

Person found in possession of a stolen revolver with- 
out liccose. He can be tried both under I. P. C and 
Arms Act and can be punished under both enactments; 

S. 26, General Clauses Act is no bar. A.I.R. 1933 
All. 461=1933 A. L.J. 523=34 Cr.L.J. 1018 = 145 Ind. 
Gas. 609. 

S. 414 — Conviction and sentence. 

The fact that certain persons were convicted in 
respect of possession of stolen revolver under Ss. 411 
and 414, I.P.C. respectively is no bar to their being 
convicted in respect of it under S. 19 (f). Arms Act, 
also. A.I.R. 1933 Oudh 470=10 O. W. N. 895 = 35 
Cr.L.J. 36=146 Ind. Gas. 354(2). 

S. 412 — Conviction and sentence — Dacoit — • 

Receiver of stolen property. 

A receiver of the articles of petty value stolen at a 
dacoity should not be treated in practically the same 
manner as though he were one of the actual dacoit-s. 
103 Ind. Gas 62 = 1 L.G. 163=28 Cr.L.J. 638=8 A. I. 
Cr. R. 3I2=A.I.R. 1927 Oudh 277. 

S. 41X — Conviction and sentence. 

A boy of 14-1/2 years, convicted under S. 41 1, I.P.C. 
cannot be let off after mere admonition though 
6 months’ rigorous imprisonment is not proper on a 
youthful first offender. 

A security for good behaviour fur 1 year was thought 
to be sufficient in the case. 82 Ind. Cas. 480=1 
P.L.R. (Cr.) 177=25 Cr, L. J. 1312=6 P.L.T. 294 = 
A.I.R. 1923 Pat. 297. 

S. 411 — Conviction and sentence. 

If the stolen properly cannot be identified, convic- 
tion under S. 411 is unicnable. Sweets lannot gencrallv 
be identified. 35 P.W.R. 1912 (Cr.)=i94 P.L.R. 1912 = 
13 Cr.L.J. 720=16 Ind. Gas. 528. 

4. Evidence and proof. 

S. 411 — Evidence and proof — Offence under 

facts to be proved. 

The prosecution, for a successful conviction under 

S. 411, I.P. Code, has to prove, firstly that the stolen 
property was dishonestly received or retained by the 
accused and secf>ndly that he should have known it or 
should have had reason to believe that it was stolen 
property. If cither ingredient is not established, the 
charge under S. 41 1 is not proved. 1949 A. L.J. 445 
= *949 A.W.R. 532. 

S. 4ii~Evidence and proof — Gist of offence— 

Proof required. 

Once the property has been proved, beyond all 
reasonable doubt, to have been stolen and properly 
identified, the possession of such property or retention 
of it knowing it to have been stolen will amount to 
an offence under S- 411, I. P. Code. It is not neces- 
sary for the prosecution to prove from where the 
accused received the stolen properly or the lime x\hen 
he did receive that. A.I.R. 1949 H.P. 15. 
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- — S. 412— Evidence and proof— Offence onder— 
Essentials to be established. 

In to establish an offence under S. 412 

ot the I.P. Code^ there must be some evidence 
to show that the accused knew or had reason to 
beheye that tlic property was stolen in course of 
dacoity. Such knowledge or belief cannot be 
presumed from mere possession of stolen property. 
Ihc prosecution has to show something more than the 
mere poss'^ion of stolen goods if a conviction under 

to be sustained. 1948 

0. U.N. 404=1948 A.L.W. 402 = 1949 A.W.R. 299= 
A.I.R. 1949 A. 245=3 A. I. Cr. D. 324=50 Cr. L. T. 
379=«949 AXJ. 202. 

— — S. 411— Evidence and proof— Burden of proof 
—Duty of prosecution on rebottal of presumption 
from possession by reasonable explanation of 
possession — Role. 

In a prosecution on a charge under S. 411, I.P. 
(^dc, as soon as the prosecution produce eviacncc to 
the cficci that the accused was found in possession of 
stolen property, a presumption arises that he is either 
me thief or the receiver of stolen properly, and this 
presumption, when unexplained, is regarded by the 
Court usually as conclusive. But if a prisoner in a 
r^civmg charge puts forward a reasonable explanation 
which might be true, a duty is cast on the prose- 
cution to prove that the cxplanition is false if they 
want to secure a conviction of the accused. 40 Cr L T 
i 47=A.I R. 1948 Lab. 80. 

S. 411— Evidence and proof— Conviction under 

— Evidence necessary — Evidence of Head Cons- 
table and alleged information upon which the 
constable proceeded— Articles found in the bouse 
where accused lived— No other circumstances 
connecting either of the accused with the stolen 
property— Legality of conviction. 

In a case against petitioners convicted under S. 41 1, 

1. P. Code, ihc evidence upon which the conviction 
was based consisted of the evidence of Head Constable 
on the railway plaiforrn who arn-stetl tlx' accused and 
ih'- sei/uit: of the articles from the house in which 
they w'TC living on information alleged to have iicen 
giv<-n by one of the petitioners. 

Hold, that the mere recovery of certain property 
from the house of the two jictiiioncrs was not sufficient 
by itself to attribute guil.y knowledge to either of them 
unless there were some other circumstances connecting 
them with the po«s<^ion of the- property. Except the 
alleged sUtement or information given to the Head 
Constable reparding the stolen property in the 
possession of ilic accused there was hardly any legal 
evidence on which a conviction under S. 41 1, I.P. 
Oh1< , could be justified. ig.jG M.W.N. yjvc-A.I.k! 
1947 Mad. t 95 = 4 « Cr. L.J. 720=231 Iml. Gas. 249 
= (i 04 ») 2 M-C.J 4-55. 

— Ss, 411, 4 i 2 — Evidence and proof. 

It is quite meaningless to convict the accused both 
under S. 305 and under .S. .ji2 with regard to the 
evid«-ii4e about the finding of certain .trtiejes in their 
possession. If, from the evidence on rc-cord, an inference 
of .1 j>ersoji Ix'ing a dacoit can be drawn, conviction 
nmici S. is proper. But when there is no evidence 
that atciJK-d knrw that the property was stolen the 
conviction ran be under S. 411 and not nn<]er S. 412. 
A.l.U. M^j4 (jal. - Cr. L.J. .j68 - 211 Ind. Cits. 

S III — Evidence and proof — Accused pointing 

Out place from where property was recovered. 


Where the sole evidence against an accused charged 
with an oflence under S. 41 1 combted of the fact that 
upon ^e Sub-Inspector questioning him, the accused 
told him that he would point out the property, that he 
actually took him to the ghura and dug out the pro- 
perty and handed it over to the Sub-Inspector: 

Held, that this evidence was not sufficient to base hb 
conviction under S. 411. A.I.R. 1943 Oudh 298= 
1943 O.W.N. 96=44 Cr. L.J. 473 = 19^ A.W.R. 28= 

206 Ind. Gas. 299. 

S. 412 — Evidence and proof — Possession of 

property taken away by dacoits — When offence. 

Mere possession of property taken away by dacoits at 
the time of commission of dacoity will not be sufficient 
to bring home the charge under S. 412. It must be 
proved that the accused had knowledge or had reason 
to believe that the possession of the property wa* trans- 
ferred by the commission of dacoity. A.I.R. 1942 Pat. 

^39 ( 0=43 Cr. L.J. 911 = 9 B.R. 54=203 Ind. Cas. 
16. 

— — S. 411 — Evidence and proof. 

An axe was found in the house of the accused. It 
fitted Uic marks found on the complainant’s box 
which was broken open: 

Held, that 10 convict the accused merely on thb 
would l)c dangerous unless the axe was an unusual 
one, and if it was of an ordinary type, the evidence 
would be of little value. A.I.R. 1942 Pat. 304 (i)= 

8 B.R. 773=^43 Cr. L.J. 6-18 = 8 C.L.T. 17=201 Ind. 
Cas. 206. 

S. 411 — Evidence of proof. 

If the person gives a reasonable explanation of the 
poMCEsion, the Court should not find him guilty even 
if it is not affirmatively s.itisficd that such explanation 
is not true. Where the accused was not askea to offer 
any explanation, the convictions cannot be maintained 
even if die evidence as to po^cssion is accepted. 
A.I.R. 1942 Pat. 1.15=8 B.R. 248=43 Cr. L.J. 234=? 
C.L.'l*. 78=23 P.L.T. 500=197 Ind. Cas, 664 . 

S. 412 — Evidence and proof — Accused must 

be sbown^Co be at material time in possession of 
place where stolen goods were discovered. 

No man can be convicted under S. 412 for 
'‘receiving or retaining'’ stolen goods unless he is shown 
at the material time to have been in possession or 
control of the place where tltey were di>covercd or at 
least to have had s^une knowledge of their deposit 
there. A.I.R. 1940 All. 291 = 19.10 A. L.J. 206=41 Cr. 
I..J. 647=1940 A.W.R. 85 = 188 Ind. Cas. 

649. 

S. 411 — Evidence and proof — Conviction. 

Where the only evidence aeainst the accused is that 
he wa.s \%ith Uie other accuEcd before and after the 
theft, this ran hardly warrant his conviction under 
S. 41J. A.I.R. 1939 Mad. 765= 1939 M.W.N. 739 (i) 

=4 1 Cr. L.J. 96 ( t ) = 184 Ind. Cas. 609 (1). 

S. 411 — Evidence and proof —Transaction of 

sale or pledge — No finding as to, though essential. 

The evidence against the accused who was convicted 
under .S. 411, was tliat he himself told at dtc time of 
the injury by the Police in the theft caic that he pur- 
chased the artirles from the accustrd in the said case. 

But in the course of the trial of the case against the 
accused in the theft case, the accused had deposed io 
evidence that the articles were pledged with him by 
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the accused in theft case. The thieves were not exa- 
mined to prove the nature of the transaction nor was 
there any other evidence on the point: 

Heldj that there could be no dishonesty unless the 
transaction was a sale. As there was no evidence to 
defmilely find whether tlie transaction was a case of 
gale or pledge, the accused could not be convicted 
under 8.411. A.I.R. 1939 Mad. 582 = 1939 M.W.N. 
413=49 L.W. 544 (2)=40 Cr. L.J. 828 = 183 Ind. Caa. 
603. 

S. 411 — Evidence and proof — “Dishonest 

intention.” 

It is of course not possible for the proscution in a 
trial for an offence under S. 41 1 to prove what is in the 
mind of an accused person, but usually the possession 
of stolen property knowing it to be stolen is sufficient 
fact upon which to base an inference of dishonest 
intention. A.I.R. 1939 Mad. 178=48 L.W. 699=1938 
M.W.N. 1124 (i)=40 Gr. L.J, 448=180 Ind. Gas. 
601 (D.B.). 

S« 4x1 — Evidence and proof. 

Mere intention and preparation to misappropriate 
the property arc not sufficient to constitute offence 
under 8.411, Penal Code. .-^.I.R. 1988 Mad. 172 = 
.^6 L.W. 8i2 = (i937)2 M.L.J. 734= 1937 M.W.N. 1321 
=39 Gr. L.J. 312 = 173 Ind. Gas. 317. 

S. 411 — ^Evidence and proof. 

The conduct of the accused in running away when 
asked as to how he carnc to be in possession of the 
stolen properly docs not suffice to ground a conviction 
because often an innocent man, when suddenly con- 
fronted with a similar situation, is apt to place as 
much distance between the stolen property and 
himself as possible. A.I.R. 1937 Pat, 112=17 P.L.T. 
754*3 R'B- 287=38 Cr. L.J. 349=167 Ind. Gas. 31. 


— — S. 411— Evidence and proof. 

In cases of receiving stolen property, the onus of 
proof never passes to the accused. The Grown must 
prove guilty knowledge. i6.i Ind. Gas. 721 = 
62 G.L.J. 257=40 C.W.N. 159 = 37 Cr. L.J. 976. 

■ . ■■’$. 414— Evidence and proof. 

Where an accused cliarged under 8. 414, when 
questioned, offered to indicate the place where the 
property was and on his master’s keys having been 
obtained, he took the Police to the sp>ot and entering 
the room, retrieved the currency notes himself from 
underneath a pile of firewood: 

Held, that his sialeincnt which led to recovery of 
the property was admissible under S. 27, Evidence Act. 

Held, however, that tiicrc was nothing to show that 
any of the notes recovered were identical with the notes 
stolen and consequently, hb conviction under 8. 414 
could not be maintained. 162 Ind. Gas. 779 = 
18 N.L.J. 342=37 Gr. L.J. 718. 

‘ S. 4x1 — Evidence and proof. 

Mere knowledge of the place (not exclusive pos- 
session or control of the accused) were the stolen pro- 

n is hidden, is no legal proof and conviction cannot 
ased on it. 1935 M.VV.N. 1340. 

- " ■ S. 4XX— Evidence and proof — Pointing out of 
•tolen property, whether evidence of poBsession 
thereof. 

The mere pointing out or production of property is 
oot in all cases sufiicient to fasten guilty knowledge. 


Every case depends on the peculiar circumstances 
under which the prosecution relics on the pointing out 
or the production of the property as evidence of pos- 
session. 

No hard and fast rule can be laid down for inferring 
from the mere fact of pointing out or production ol 
stolen property that the knowledge of the person point- 
ing it out or producing it must be attributed to the 
fact that he was in conscious possession of the property. 
A.I.R. 1934 Sind 159=28 Sind L.R. 41=36 Cr. L.J. 
704=154 Ind. Gas. 1038. 

S. 4XX — Evidence and proof. 

Failure of the accused to disclose to trackers names 
of persons from whom ^property was purchased and 
promise to disclose names to the Police or laxnbardar 
is not sufficient to prove that the accused purchased (he 
property dishonestly knowing it to be stolen property. 
A.I.R. 1933 Lah. 596 (2)=34 Gr. L.J. 957 = 1.15 Ind. 
Gas. 284. 

S. 4x1— Evidence and proof — Neither receiving 

nor retaining of stolen property proved. 

Where in a trial for an offence under S. 41 1, neither 
the receiving nor the retention of stolen property has 
been establbhed beyond reasonable doubt, the accused 
is not under any necessity to prove that he had no 
reason to believe that the property was stolen property. 
A.I.R. 1933 Sind 359 = 35 Gr. L.J. 206=146 
Ind. Gas. 952. 

8. 41K — Evidence and proof — Accused knowing 

where stolen property was buried and producing 
it but falsely stating that they did it under instruc- 
tions from police who themselves had buried it— ^ 
Value of. 

Whether the fact of the accused pointing out stolen 
property is or is not evidence of possession is a ques- 
tion of fact. 

Where the accused know that a considerable amount 
of stolen properly is buried in die ground and con- 
cealed from the public view in a certain held and 
produce the same but falsely state that they had ]joinu d 
out the property on the instructions to do so by tJie 
police who had themselves buried the property liiere, 
their knowledge cannot be held to be innocent know- 
ledge and such production is sufficient for conviction 
under S. 411 24S.L.R. 336 = 126 Ind. 0:15.53=1930 

Cr.G. 664=A.I.R. 193a Sind. 168. 


S. 41X — Evidence and proof — Essontials. 

In order to bring home the guilt under S. 411 it ib 
essential that bomc stolen property should have been 
found in the possession of Uie accused and there should 
have been evidence that the accused retained possession 
of the property cither knowingly or having reason to 
believe that the same was stolen property. 1 19 Ind. Gas 

863=10 L.R.A.(Cr.) 156=30 Gr.L.J. 1133=1930 A.L.l'. 

220=13 A.I.Cr.R. 30 = 1929 Cr.G. 645=A.1.R. 1920 
All. 917. 


S. 4x1 — Evidence and proof^Possession of 

missing bullock. 

In order to bring home th<- guilt under S. 411 it is 
essential that some stolen property should liavc been 
found tn die possession of the accused and there should 
have been evidence that the aecused retained possession 
of the properly cither knowingly or having reason to 
believe tliat the baine was siolcu property, 

A's bullock was missing. Alter several months it was 
found m the possession of B, B was prosecuted and 

convicted under S. 411. B appealed. ^ cu ed and 
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Held, that a missing bullock could not be stolen 
within the Meaning of S. 410 as no offence was 
committed with reference to it by theft or by extortion 
or by robbery etc. This being so the conviction under 
S. 411 could not be sustained iig Ind. Gas. 863 = 
10 L.R.A (Cr.) 156=30 Cr.LJ. 1x33=1930 A LJ. 220'«= 
13 A.I.Cr.R. 30=1929 Cr.C. 645 = A.I.R. 1929 
All. 917. 


S. 4 i£ — E vidence and proof — Dishonesty — Doty 

of proseention. 

In a trial for an offence under S. 411, it is for the 
proseeudon to prove that the accused received the 
property dishonestly and the onns that he had received 
the property honestly docs not lie on him. 109 Ind. Cas. 
674=10 A.I.Cr.R. 354=10 L.L.J. 316=29 Cr.L.J.594. 

S. 4 iX"“Evldcnce and proof — Barden of proof- 

— Discovery of stolen property — Long lapse of 
time — Effect. 

Where there is long lapse of time between the theft 
and the discovery of the stolen property (in this case 
over 15 months), the onus of proving innocent possession 
should not be cast on the accused. 108 Ind. Cas. 912 
=29 Cr.L.J. 464 = 29 P.L.R. 441= A.I.R. 1928 
Lah. 687. 

■— — S. 41 1 — Evidence and proof — Proof of facts from 
which knowledge can be presumed. 

The knowledge or belief which is required to be 
established in order to bring the case under S. 411 
implies tlie existence and the presence of facts or cir- 
cumstances from which the accused was cither made 
aware or ought to have been made aware of the nature 
of the property. It may be sufficient to show that the 
circumstances where such as to make him believe that 
the property was stolen. The word “ knowledge ” 
means a mental cognition and not necessarily visual 
perception- It implies a notice to the Receiver of such 
facts as could not but have led him to believe that the 
property was stolen and could not but have been dis- 
honestly obtained- It therefore lies on the prosecution 
to prove the presence of certain facts from which the 
accused might have draism the inevitable conclusion 
that the property was stolen property. It not sufficient 
in such a case to show that the accused person was 
careless or tliat he had reason to suspect that the 
property was stolen or that he did not make sufficient 
enquiry to ascertain whether it had been honestly 
acquired : 6 Horn. 402, Foil. 97 Ind. Cas. 664 = 27 
Cr.L-J. n4.4=A.I.R. 1927 Nag. 40. 


S. 41 X — Evidence and proof — Proof of theft. 

It is not correct that for a conviction under S« 411 
there must be proof of theft. 96 Ind. Cas. 869 = 27 
Cr.L.J- joi3 = A.I.R. 1926 Lah. 640. 

— — S- 41X — Evidence and proof — Accused found 
seated around the stolen property disputing as to 
its distribution — Value of. 

The evidence that the accused were all in the house 
wherefrom the stolen property was recovered disputing 
as to what was to be done with the boot, is sufficient 
for their conviction. 94 Ind. Cas. 705 = 7 F.L.'F. 567 = 
1926 F.H.C.G. 139 = 27 Cr.L.J. 657=A.I.R. 1926 
Pat. 316. 

S. 41X — Evidence and proof— Proof that the 

article was stolen. 

The offence of receiving stolen properly under S. "lit 
is the offence of receiving a pariicuLar article of stolen 
properly or property stolen in a t>articular theft and so 
it is necessary that the particular articles stolen should 


be allaged to be stolen and if possible traced to its 
origin. 91 Ind. Cas. 64=20 S.L.R. 3=27 Cr.L.T. 32= 
A.I.R. 1926 Sind 129. 


S. 4Kt Evidence and proof— Stolen property 
found in dung heap in courtyard of a house be- 
longing to several persons — Value of. 

Where some of the stolen property was found in the 
dung heap situated in the courtyard of the house 
belonging to several persons, it could not be said with 
certainty as to who was in exclusive poisesssion of the 
stolen articles and none of them could be convicted 
cither under S. 457 or S. 41 1. 92 Ind. Cas. 425=7 
L.LJ, 223=26 P.L.R. 522=27 Cr.L.J. 249. 

"■■“S. 4x1— Evidence and proof — Proof that pro- 
perty is stolen. 

In a case under S. 4x4 81c ownership of the pro- 
perty need not be traced. It is sufficient if it is pro- 
ved that the property is stolen. 14 Bom. L.R. 893, 
Foil. 27 Bom. L.R. 1373=91 Ind. Clas. 690=49 Bom, 
878=27 Cr. LJ, ii4=A.I.R. 1926 Bom. 71. 


S. 4x4 — Evidence and proof — Finding thai pro- 
perty is stolen— Circumstantial evidence. 

The finding that property in question was stolen 
properly is an essential finding for a conviction under 
S. 414. Sufficiently strong circunutantial evidence 
may support such a finding. An accused concealing 
property believing it to be stolen while really it was 
not, commits no offence. 


It is not necessary to prove in what theft or in 
what manner the property was stolen. 13 C.L.T. 793» 
ExpL; 6 Bom. 402, Foil. 8l Ind. Cas. 310=18 M.L.W. 
743=33 M.L.T. 182=25 Cr. L.J. 79o=A.I.R. 1924 
Mad.350=45 M.L.J.728. 

S. 411 — Evidence and proof — Proof that pro- 
perty is stolen. 


Though there may be cases in which it may not be 
necessary under S. 411, or -414, to prove that the 
property was stolen from a particular individual yet 
as a rule it may be taken as a settled law that a person 
cannot be called upon to account, for the possession 
of properly when there is no evidence whatever that 
the properly has been stolen. i4 Bom. L.R. 893, Foil. 
75 Ind. Cas. 544=19 N.L.R. 176=24 Cr. L J. 960= 
A.I.R. 1924 Nag. 48. 


S. 4x1 — Evidence and proof — No proof thst 

article belonged to complainant — Effect. 

Where the fact of burglary was not reported until 
four months had elapsed and goods of common pattern 
were found in tJic house of the accused which the ac- 
cused and the complainant each claimed as hit own, 

Held, there was no satisfactory evidence to prove 
that the article belonged to the complainant and the 
accused must be acquitted. 81 Ind. Cas. 48=25 Cr. 
L.J. 56 o=A.I.R. 1923 Lah. 36. 

S. 4x1 — Evidence and proof — Accneod pointlof 

out place of hiding of Btolon property — Value of. 

'I'he ntcrc pointing out by an accused person of xh® 
place where stolen property is concealed which pla<^ 
is not in his possession, is not of itself sufficient 
dence to maintain a conviction for theft or for dis- 
honestly receiving stolen property. 73 Ind. Cas. 33*^ 
5 L.L.J. 87=A.I.R. 1921 Liih. 385. 

S. 411 — Evidence and proof-^EeBentlala — ^Valo® 

of ariidlc — Evidence neceBsary. 

Where a person is charged with receiving 
being in possession of stolen property, an importao* 


950 


049 Penal CODE (1860), Ss, 410 to 414— 4. Evidemje and proot 


factor U its value and as to this the Court should insist 
on having direct evidence, as the accused must have 
some sworn witness in that respect whom he can 
croBa*examine. 2 U.P.L.R. (All-) 113=21 Cr« L.J. 552 
=56 Ind. Gas. 856. 

S. 411 — Evidence and proof — Burden of proof 

—Receiver of stolen property. 

If an accused gives reasonable accounts as to how he 
came into possession of the property either by telling 
the real persons or otherwise, it is for the prosecution 
to show that the account is false. 41 P.W.R 1915 (Cr.) 
=117 Cr. L.J. 68=62 P.L.R. 1916=32 Ind. Cas 660. 

S. 411— Evidence and proof — Identification — 

Cereals. 

Where the stolen goods consist of cereals, it must be 
shown that the cereals stolen were in some way 
peculiar, the like of which cannot be found anywhere 
j>nH the consciousness of having received stolen goods 
must be proved on the part of the accused. 1 Pat. 
L.T. 727=21 Cr. L.J. 673=57 Ind. Cas. 913. 

— — S« 411 — Evidence and proof — Identification — 
Cloth. 

The fact that the cloth found in the house of the 
accused answers to the general description of the stolen 
cloth as given by the complainant is not sufTicient proof 
of identity nor the cloth found, had a particular stamp 
on it, is a sufficient proof, i Lah. 102=89 P.L.R. 1920 
=21 Cr. L.J. 599=1 Lah. L.J. 102=57 Ind. Cas. 
i 67 . 


complainant, a person of ordinary position, a^ to its 
identification is not sufficient where it has been equally 
contradicted by a witness on the other side. 22 
P.W.R. 1912 (Cr.) = i3 Cr.L.J. 555 = J 5 Cas. 971. 

S. 414 — Evidence and proof — Concealing stolen 

property — Owner of property not traced — Offence. 

S. 414 does not impose on the prosecution the re* 
quirement to trace in all cases the owners of the 
properly stolen, but requires to show that the accused 
volimtarily assisted in concealing or disposing of pro- 
perty which he had reason to believe to be stolen pro- 
perty. The latter fact may be proved from the accused’s 
own conduct and actions. 14 Bom. L.R. 893 = 18 Cr. 
LJ. 793 = 17 Ind. Gas. 537. 

— - — S. 411 — Evidence and proof — Essentials — 

Knowledge of the place of concealment. 

Knowledge as to the place of concealment of stolen 
property did not establish that the accused were in 
possession of the same. 3 S.L.R. 136=11 Cr. L.J. 4 
=4 Ind. Gas. 481. 

S. 411— Evidence and proof — Possessing pro- 
perty some time after theft — Seven months — 
Article of small value— Recent possession — 
Burden of proof. 

An accused was convicted under S. 411 for being 
dishonestly in possession of stolen property, namely, a 
copper vessel, which was discovered seven months 
after its loss: 


S. 411 — Evidence and proof— Possessing pro- 
perty some time after theft — Three years. 

Where accused is found in possession of stolen 
property three years after it went out of the owner’s 
possession, very clear evidence is required to show that 
he must have known it to be stolen. 18 P.W.R. 1914 
(Cr.) = ii3 P.L.R. 1914=15 Cr. L J. 521=24. Ind. Cas. 

833- 

' - — S. 411— Evidence and proof— Essentials — 

Guilty knowledge necessary. 


The mere fact that a person was in possession of 
Stolen animal and the sold it to another is not in 
itself sufficient for a conviction under S. 4 i'. A denial 
of having any connection with the annimal does not 
prove his guilty knowledge especially when there is 
enmity between die alleged vendor and vendee. 34 
P.W.R. 1914 (Cr.) = 229 P.L.R. 1014= 15 Cr.L.T. 654= 
25 Ind. Cas. 982. 


S. 411 — Evidence and proof — Pointing out 

stolen property — Evidence. 

Where the only evidence against the accused was 
that he pointed out before several persons where the 
stolen property was buried, he cannot be convicted of 
an offence under S. 4ii,I.P.C. 32 P.W.R. 1913 (Cr ) 
= 315 P.L.R. 1913=14 Cr.L.J. 6oa-«=2i Ind. Cas. 474. 

S. 411 — Evidence and proof — Possession, 

meaning of — Prodnetion of stolen property from 
jangle — If sofficienC to sustain conviction. 

The mere production of stolen properly by the ac- 
cused from a jungle which was neither in his possession 
nor control is not sufficient to support a conviction 
under S. 411. 46 P.L.R. 1912=13 Cr. L. J. 28 = 29 
P.W.R. 1912 (Cr.) = i3 Ind. Cas. 220. 

- — S- 4ti — Evidence and proof — Identification — 
Ordinary article. 

Where stolen articles is of ordinary make and there 
is nothing peculiar in it, the mere evidence of the 


Held, that the conviction was bad; the failure of 
the accused to account for his possession did not 
relive the prosecution of the burden of proving that 
his possession was dishonest. 8 M. L. T. 4i8=(igio) 
M.W.N. 819=11 Cr.L.J. 511=8 Ind. Cas. 145. 

• S. 411 — Evidence and proof — Circumstantial 

evidence — Offence under S. 411, I.P.C. — Suspicious 
circumstances — Conclusive evidence of guilt. 

In a case under S. 411, it was found that the ac- 
cused was the father-in-law of one S. who was the 
cousin of the thief; that he was found in possession of 
the stolen properties three days after the ihcft, and 
that he disposed of them in a somewhat suspicious 
manner. 

Held, that the circumstances, thougli they form 
grounds for grave suspicion against the accused, do 
not furnish conclusive e\ idcrice against him for his con- 
viction under S. 411. (1905) 10 G.W.N. 219=3 Cr.L.J. 
195 - 


5. Intention and knowledge. 

S. 41X — Intention and knowledge — Ingredient 

of offence. 

The essential ingredient of the offence under S. 411. 
I.P. Code, is that the accused should dishonestly 
receive or retain the stolen property, knowing or having 
reason to believe the same to be stolen property. I.L.R. 
(1950) As-sam 119=51 Cr. LJ. 509=A.I.R. 1950 Assam 
87. 

S. 4XX — Intention and knowledge — Mere posses- 
sion not sufficient — Knowledge must be esta- 
blished. 

The prosecution must esublish, not only that the 
stolen property was recovered from the house or other 
place in die occupation of the culprit but also that the 
incriminating article was in the house or other place 
and the culprit was fully aware of its presence there. 
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[After considering all the evidence and the eircutn* 
stances of the case, the accused was found guilty under 
S. 41 1, Penal Code]. A.I.R. 1945 All. 230=1945 A.L.J. 
124=1945 A.W.R. (H.C.) 68 (2)= 1945 O.W.N. (H.C.) 
*52=I*L.R. (1945) All. 290=47 Cr.LJ. 104=221 Ind. 
Cas. 176. 

“ — S. 4X2~lntciitxon and knowledge— Essentials. 

Before tlte accused are found guilty under S. 412,1! 
must be established that they knew or had reason to 
believe that possession of the property had been transfer- 
red by a dacoity. A.I.R. 1945 Cal. 482=47 Cr. L. J. 
302=49 C.W.N. 537=222 Ind. Cas. 265. 

S. 412 — Intention and knowledge — Essentials. 

Under S. 4x2, it is necessary to show, not only that 
die accused was in possession of the property but fur- 
ther that he knew or had reason to believe that the 
property had been transferred by the commission of 
dacoity. The offence under S. 412 is much more 
serious than the offence under S. 411. 219 Ind. 

Cas. 376=1945 O.W.N. (C.C.) 113=1945 A.W.R. 
(C.C.)7 i= 46 Cr.L.J. 600. 

— — S. 41X — Intention and knowledge — Dishonest 
retention and dishonest reception. 

The offence of dishonest retention of properly is 
almost contemporaneous with the offence of dishonestly 
receiving it. A man who dishonestly receives property 
if he retains it, must obviously continue dishoncsilv to 
retain it. It would be different, however, if the recep- 
tion of the properly were innocent. Then it clearly 
would be for the prosecution to show at what stage 
guilty knowledge of the receiver supervened to make 
the rcnicntion dishonest. A.I.R. 1937 Lah. 700 = 39 
P.L.R. i=I.L.R. (1937) Lah. 227=38 Cr. L. J. 1066 = 
171 Ind. Cas. 342. 

S. 4x1 — Intention and knowledge — Status and 

antecedents of accused, value of. 

For conviction under $.411, the prosecution has to 
establish not only posses>ion of the propci ly but also 
that such possession was with knowledge, that it was 
stolen and in deciding the quesliou of knowledge the 
status of the accused and their good antecedents arc 
rclcvent in rebutting the prosecution case so far as 
knowledge ol the nature of the properly is concerned. 
'937 M.W.N. 327. 

“■ — S. 411 — Intention and knowledge — Deaf and 
dumb person. 

Under S. 411, Penal C«>dc, it is necessary to prove 
that the property was stolen and that the accused 
knew or had rc.ason to bclic\ c tbc same to be stolen 
property ario as proof of that is impossible in tin- case 
of deaf and dumb [lerson, it is tinpossiblc for the Court 
to record any conviction or therefore, to award any 
sentence. Nor is llie case one which can be referred 
or reported to the Local Covernment under .S. 471. 
Cr.P.C., »is S. 471 contemplates the committing ol a 
crime by a person who, owing to the state of hh nuiid, 
f aiinot be deemed to have known the quality of his act 
and the <»ffence with which the accus< d is charged 
cannot be said to have been committed unless the ac- 
cused person knew the prop«:rly to have been stolen 
and in the case of a deaf and diinii> person, it cannot 
be said to be so. A l.K. 1935 Pat..j5i = i6 P.L.I. 568 
^•2 IJ.R. <j 6^37 Cr.U-J. 107 = 159 Lul. Cas. 577 (2). 

S. 411 — IntcDtioo and knowledge. 

A finding tl»at the articles were possessed by Uic 
accused dishonestly with tbc knowledge or with reason 


to believe that they were stolen property is necessary 
for conviction. Mere possession of stolen property is 
no offence. To retain valuable property wldch does 
not belong to the accused does not m itself prove that 
a man’s possession is dishonest. 76 IndL Cas. 963= 
25 Cr.L.J. 29 z=AJ.R. 1923 Lah. 340. 

S. and knowledge 

— Possession of stolen property — Knowledge — 
Snspicion. 

In a case of receiving stolen property, knowledge 
and not mere suspicion warrants a conviction. (1913) 
M.W.N. 696=14 Cr.L.J. 591=21 Ind. Cas. 383. 

S. 41X — Intention and knowledge — Essentialf 

— Receiving stolen property. 

To constitute the offence of receiving stolen property 
under S. 411 it is not sufficient to prove that the 
accused suspected that the goods received by him might 
have been stolen but proof of hi* knowledge or b^cf 
that the goods were stolen and of his having received 
them in that state of mind are necessary. 4 L.W. 53 
= 17 Cr.L.J. 3 * 2=35 Ind- Gas. 488. 

4 

6. Interpretation* 

S. 41 X — ^Interpretation — Offence under— Proof 

required — Believe ” — Meaning of. 

The word “believe” occurring in S. 411, I. P- 
Code, is much stronger than “ suspect **. It involvci 
the necessity of showing that the circumstances were 
such that a reasonable man must have felt convinced 
in his mind that the property with which he was deair 
ing must be stolen property. It is not sufficient to 
show that the accused was careless or had reason to 
suspect that the property was stolen or that he did not 
make sufficient enquiry to ascertain whether the pro- 
perty had been honestly acquired. A.I.R. 1950 As^n* 

* 93 - 

Ss. 41 X, 412— interpretndon — Possession. 

The possession contemplated by Ss. 411 and 412 is 
exclusive possession, otherwise the receiver or the 
possessor of the stolen property would run the risk of 
losing the stolen property if some one else could get 
hold of it. A.I.R. 1937 Oudh 157 = 1936 O.W.N. 295 
=37 Cr. L. J. 454=12 Luck. 88=i6t Ind. Cas. 271. 

S. 414 — ‘ Believe’ meaning of. 

The word ‘believe* is S. 414 if much stronger than 
the word * suspect and involves the necessity of show- 
ing that the circumstances were such that a reasonable 
man must have felt convinced in his mind that the 
property with which he was dealing was stolen property. 
It is not sulheient in such a case to show that the 
accused person was careless or that he had reason ^ 
suspect that the properly was stolen, or that be did 
not mak<* sufficient enquiry to ascertain whether it had 
been honestly acquired. A.I.R. 1932 Lah. 434=33 
P.L.R. 572 = 33 Cr. L.J. 764=139 Ind. Gas. 442. 

S. 41 X — ‘ Believe ’ meaning of. 

The word “ believe ” in S .41 1 is much stronger than 
the word ‘ suspect ’ and involves the necessity of showing 
that the circumstances were such tliat a re.aionablc man 
must have been fully convinced in his mind that the 
prop«Tiy with which he was dealing was stolen properly. 
It b not sufficient in such a case to show that the 
accused person was careless or that he had rcaion |o 
suspect th.it the property was stolen or that he did 
nuakc sufficient inquiry to ascertain whether it had 
been honestly aetjuired. A.I.R. 1932 Oudh 251 (*) , 
O.W.N. 517 = 32 Cr. L.J. 1184=6 Luck. 658=134 IPO. 
Cat. .401. y 
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— S. 411 — bit«rpretation — ‘ Believe * — Meaaing. 

^ The word believe ” in S. 411 is stronger than 
the word “ suspect ” and involves the necessity of 
showing that the accused must have felt convinced in 
his mind that the property with which be was dealing 
was a stolen property. Mere carelessness, or omission 
to inquire, or existence of reasons to suspect are not 
sufficient grounds to accuse him. 6 Bom. 402, Foil. 
1 18 Ind. Cas. 759=6 O. W. N. 208=30 Cr.L J. 969 
= A.I.R. 1929 Oudh 213. 

■ ' ■ S. 4xi^Interpretation— * Believe ’—Meaning. 

The word ‘believe’ m S. 411 is a very much 
stronger word than “suspect” and it involves Ihe 
necessity of showing that the circumstances were such 
that a reasonable man must have felt convinced in his 
mind that the property with which he was dealing must 
be stolen property. It is not sufficient to show that 
the accused was careless for that he had reason to 
suspect that the properly was stolen or that he did not 
make sufficient enquiry to ascertain whether it had 
been honestly acquired. A.I.R. 1928 Cal. 264. 

— — S. 4x1 — Interpretation — Essentials — Proof of 
receiving stolen property — ‘ Believe meaning of. 

In a charge under S. 411 it is not sufficient to show 
that the accused person was careless or that he had 
reason to suspect that the property was stolen or that 
he did not sufficiently enquire whether the same had 
been honestly acquired. The word ‘ believe ’ is much 
stronger than ‘ suspect ’ and it involves the necessity of 
showing that the circumstances were such that a 
reasonable man must have felt convinced that the pro- 
perty with which he was dealing must be stolen pro* 
perty. 17 Cr.L.J. 25=32 Ind. Cas. 153 (All). 

S. 4 ^^ — Interpretation^Possession, meaning of 

— Receiving stolen property — Production of Rail- 
way receipt — Whether amounts to possession. 

Certain stolen goods were sent from one station to 
another. At the station of delivery, the accused 
handed the Railway receipt to the Railway and paid 
freight. The goods were not removed by tlie accused. 
He can be convicted under the section, because 
though the goods were not removed from the Railway 
premises, the goods should be regarded to be in the 
actual possession of the accused. 40 Cal. Q90=t4Gr. 
L.J. 318 = 19 Ind. Cas. 1006. 

S. 414 — Interpretation — Disposing of — Meaning. 

The words ‘disposing of’ must be construed in the 
light of the words ‘concealing’ and ‘making away with’ 
and they do not include ‘restoring to the owners ’ 
i.U.B.U. (1910) 8=1! Cr. L.J. 493 = 7 Ind. Cas. 

465. 


7' Lost property 

S. 4x1— Lost property — Finder of property. 

A very high standard of honesty is demanded of the 
finders of his lost property. Before appropriating it 
they must attempt to find the osvner, if they have 
means of so doing. If there is no clue to the owner the 
finder must uic all reasonable means to find the owner 
and must wait a reasonable time to allow the owner 
to claim the property before he appropriates it. 

Where a person lost some currency notes and they 
were found by a child in the street and ultimately 
came in the possession of the accused to whom they 
werc traced and ultimately recovered witliin a short 
Ume o ithe mcident: 


Held, that no ofifence was committed under S. 41 1 in 
the circumstances of the case. A.I.R. 1938 Mad. 172 
2 = (*937) 2 M.LJ. 734=46 L.W. 812 = 1937 M.W.N. 
1321 = 39 Cr. L.J. 312 = 173 Ind. Cas. 317. 

8. Presumptioxi of guilt 

See also EVIDENCE ACT, S. 1 14— RECENT 
POSSESSION. 


S. 411 — Fresnmption of gxxilt — Proof of kxiow- 

ledge — Resort to presumption. 

At the existence of knowledge of an accused person 
cannot ordinarily be proved affirmatively by positive 
evidence, the prosecution in cases under S. 411,1. P. 
Code, has necessarily to depend generally cither on a 
presumption arising from possession of recently stolen 
properties or from inferences derived from proof of 
circumstances which rendered it difficult to exclude the 
fact of knowledge. A.I.R. 1950 All. 631. 

Ss. 4H and 4x2 and Evidence Act (x of 1872), 

S. 1 14, Illustration (a) — Presumption of guilt in 
the case of person foxmd in possession of goods 
stolen in a dacoity — Scope and nature of. 

It is not easy for a person to know or to have 
reason to believe the exact manner in which that 
property could have come in the possession of the 
transferor or could have been lost to the rightful 
owner. There should be evidence of facts or 
circumstances or both from which it can be con- 
cluded that the accused could have known or could 
have reason to believe that the stolen property was 
lost to the rightful owner or possessor in the 
alleged manner. It cannot be said from the mere 
fact that the accused was in possession of property 
stolen during a dacoity that he must have known 
or must have had reason to believe that the property 
was stolen in a dacoity by invoking the presumption 
under S. 114, Illustration (a) of the Evidence Act. 
1950 A.W.R. 203=4 A.I. Cr. D. 4i5=A.I.R. 1950 A. 
398=51 Cr. L.J. 1070=1950 A. L.J. 613. 

— S- 41 X — Presumption of guilt. 

Applicability — Person in possession of stolen bicycle 
onr yrar after theft — Presumption of guilt — Conviction. 
224 Ind. Cas. 372=47 Cr. L.J. 599=A.1.R. 1946 Sind 
«53- 


•os 


411 ana 4x2 — rxesumption of guilt — • 
Possession of property taken in dacoity — Pre- 
sumption. 

When a person is found in possession of property 
taken in dacoity and is unable to give any reasonable 
explanation for its being with him, it may be presumed 
that he knew the property to have been stolen, but not 
that he knew or had reason to believe that it was the 
proceed of the dacoity rather than of a burglary or 
theft. In order to justify his conviction on the more 
serious charge there must be evidence, circumstantial 
or oral, to show that he knew or had reason to believe 
that a dacoity had been committed and the properly 
had been taken in it or that the person from whom he 
obtained It bclongctl to a gang of dacoits and the pro- 
perty was stolen property. In a case of dacoity, the 
presumption would not always be that the receiver of 
property taken in dacoity is guilty under S. 412 In 
most tascs of mere possession of such property the 
presumption would he of the lower offence under 
i5. 411. 228 Ind. Cas. 78=1946 N.L.T. <166 — A T n 
.947 Nag. 57 = 47 Cr. L.J. 822^^ 566-A.I.R. 


■S 


. 4 n— Presumption of guilt-stolen property 

iD^poBscssion of accused after dacoity— Presump- 

No general principle can belaid down that in a case 
of dacoity, the presumption would always be that the 
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receiver of stolen property is guilt under S. 412. In 
most cases of mere possession of such property, the 
presumption would be of the lower offence under S. 
411. A.I.R. 1945 Bom. 292=47 Bom. L- R. 63=47 
Cr. L.J. 51=221 ind. Cas. 86. 

S. 411 — Presamption of guilt. 

Animals scattered from herd in forest by cheeta 
scare — Subsequently accused, cattle — dealer, selling them 
— Thf r<* is no theft and hence no inference under 
S. 114. Evidence Act, can be raised — Conviction under 
S. 379 or S. 41 ! cannot stand. A.I.R. 1944 Mad. 26= 
(*943)2 M.L.J. 334 = 56 L.W. 547 = 1943 M.W.N, 580 = 
45 Cr. L.J. 220 = 210 Ind. Cas. 315. 

S 41 1 — Presumption of guilt — Benefit of 

doubt. 

In a pro'cculion of the accused for an offence of 
receiving the stolen property knowing the same to 
have been stolen, upon the prosecution establishing 
that the accused is in possession of goods recently 
stolen, the may, in die absence of any cxpiana« 
tion by tlic accused of the way in which the goods 
came into his possession whicli might reasonably be 
true find iiim guilty, but, if an explanation were given 
•which the jury think might reasonably be true, and 
which is consi.^tent with innocence although they ^vc^c 
not convinced of its truih, the accused is entitled to be 
acquitted itiasrnuch as the prosecution would have 
failed to discharge the duty cast upon it of satisfying 
the jury beyond reasonable doubt of the guilt of the 
accused. A.I.R. 1943 P.O. 211 = 1943 A. L.J. 502 = 56 
L.W. 709 54 Cr. L.J. 241 = 1943 A.W.R. 81 = 10 B.R. 
377 = 210 Ind. Cas. 589 (P.G.). 

S. 411 — Presumption of guilt. 

Where the accused produces ornaments of a murdered 
woman soon after the murder and gives no explanation 
as to how he came into possession of the same, the 
presutnpiion under S. 1 14, Ulus, (a), Evidence Act, 
applifft and he can be convicted under S. 411, I.P.C. 
A.I.R. 1943 Bom. 458=45 Bom. L.R. 884=46 Cr.L.J. 
22|rTlL.R. (1914) Bom. 25=210 Ind. Cas. 362. 

S. 411 — Presumption of guilt — Voluntary pro- 
duction of stolen property. 

If a pcr^on, of his own accord, hands over stolen 
properly to the Police in order to assist them in in- 
vestigation, it cannot be said to give rise to a presump- 
tion that he is the receiver of the stolen properly in the 
criminal sense. On the contrary, the presumption would 
rather be iluu lie had a clear conscience in the matter* 
On the other hand, if hr had a guilty conscience, the 
presumption would he that he had done this as a 
result of some pressure or inducement, and the whole 
transaction stands on the same footing as an improperly 
obtained conf<*s4ion. Sufh inducement or pressure would 
presumaldy be within the knowledge of the iirogrcution, 
and if llie true state of affairs is not disclosed it is 
UnpoFMble for the Court to arrive at the truth. A-I R. 
19.13 4'=44 Cr.L.J. 186=204 Ind. Cas. 226. 

S. 41 X — Presumption of guilt — Presumption 

when arises. 

Before anybody can he convicted under S. 411, it must 
he .'■hown tliat tlie properly in the accused’s possession 
is stolen properly. A Court might suspect that it was 
stolen, hut it it; lor the prosecution to prove aflirmattvely 
tliat the property in his possession was stolen. Once 
the ]>i'osecutioii proves possession of property recently 
lulen, ih«: (ioiiri may presume the person in possession 
to Ij- cither ific tliief or a r<-ceiverof stolen property. 
Ill the .ibscncc of any explanation by the penon in 


possession, he may be convicted ; any explanatitm can 
be asked of him, it must be shown that he in 
possession of property proved to have been stolen* A-IJR* 
1942 Pat. 304 ( 0=8 eX.T. 17=8 B.R. 773=43 Cr,L.J. 
648=201 Ind. Cas. 206. 

-■- ' S | 413 — Presamption under Evidence Ac^ S. XT4» 
Dins, (a) — Applicability of. 

Rule as to applicability of presumption under illui. 
(a) of S. 114, Evidence Act and the burden of proof 
in such cases and the nature of the charge to the jury 
on the point, indicated. [The Judge, held misdirected 
the jury]. A.I.R. 1942 Pat. 250=8 B.R. 393=43 Cr.L.J. 
353 = *98 lod- Cas. 307. 

“ — S. 4IX — Presumption of guilt. 

Where a man is found in possession of property 
recently stolen, the Court may presume that he is the 
thief or that he is in possession of the property knowing 
the same to be stolen. A I. R. 1942 Pat. 145=7 G.L.T. 
78=8 B.R. 248=43 Cr.LJ. 234=23 P.L.T. 500=197 
Ind. Cas. 664. 

S. 4x1 — Presumption of guilt — Possession 4 

or 5 months after theft. 

Possession of the stolen buffalo 5 or 6 or even 4 or 5 
months after (he offence, is not such possession as vsdU 
constitute proof of an offence under S. 41 1, Penal Code. 
A.I.R. 1942 .Sind 95=1. L.R. (1942) Kar. 186=43 Cr.L.J. 
771=201 Ind. Gas. 73-2 

S. 411 — Presumption of guilt — ^Person found In 

possession of property taken in daeoity and unable 
to give explanation — Presumption. 

When a person is found in possession of property 
taken in a daeoity, and is unable to give any reasonable 
explanation for its being with him, it may be presumed 
that he knew tlie property to have been stolen, but not 
that he knew or had reason to bclive Uiat it was the 
proceeds of a daeoity rather than of a burglary or a 
th,cfi. In order to justify his conviction on the more 
serious charge, there must be evidence, circumstantial 
or oral, to show that he knew or had reason to believe 
that a daeoity had been committed and the property had 
been taken in it or that the person from whom he 
obtained it belonged to a gang of dacolts and the pro- 
perty was stolen properly. The conviction under such 
circumstances ought, tlicrcforc, 10 be altered from one 
under S. 412 to one under S. 411. Penal Code. A*I.R> 
1941 Pat. 223 = 7 B.R. 361=42 Cr.L.J. 258=19* 

Cas. 253. 

— — S. 411 — Presumption of guilt. 

Accused found in possession of stolen property soon 
after theft — Presumption under S. 114, Illus. (a)-* 
Accused should give explanation of possession — Defence 
story rejected — Accused can be convicted under S. 4 **' 
A.I.R. 1941 Pat. 175=21 P.L.T. 1021=7 B.R. 241=4* 
Cr.L.J. 215=191 Ind. Cas. 702. 

8-411 — Presamption of guilt. 

Evidence Act, S. 114, Illus. (a), docs not relieve the 
prosecution of the onus of proving the accused’s guilt 
in respect of charge under S. 411, Penal Code. The 
onus IS there just as in the case of any other charge but 
under certain conditions presumption may arise to 
alleviate it. A.I.R. 1937 All. 47=1936 A.L.J[. il 5 ^‘= 3 ® 
Cr.L.J. 196=1936 A.W.R. 973 = 166 Ind. Cas. 3 ^ 3 * 

— S. 4ii-~Pre6umption of guilt — PoBsession 
ornamentB nine monthb after robbery. 

Two persons were suspected of robbery and 
months after the robbery, certain ornaments were found 
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in their possession. The identification evidence was 
of no value and the articles produced were of a kind 
commonly used by ordinary people. There was no 
evidence that any of them bore any special mark of 
identification : 

Held, that it was unlikely that the accused would 
have kept these articles so long had they known that 
they were stolen articles, especially as they themselves 
had been suspected shortly after the theft and it would 
not be safe to draw the presumption that they were 
either the thieves or were retaining the property disho- 
nestly. A.T.R. ip37 Lah. 246=38 P.L.R. 975=38 Cr.L.J. 
671=168 Ind. Cas. 966. 

Ss. 411, 414— Presumption of guilt — Possession 

satisfactorily explained. 

Where, in a case under Ss. 411 and 414, the accused 
satisfactorily accounts for his possession, so that the 
question of the application of S. 114, Evidence Act no 
longer arises, then it is necessary to show by evidence, 
direct or circumstantial that there was some collusion 
between the thief and the receiver or that the receiver 
had real reason to belive that the property which he 
had purchased was stolen. Accused need not prove 
affirmatively that he came by the goods innocently. An 
explanation raising doubt about his guilt in the minds 
of the jury is enough. A.T.R. 1937 Pat. 191 = 18 P.L.T. 
210=38 Cr.L.J. 129=3 B.R. 124=166 Ind. Cas. 91. 

S. 411 — Presumption of guilt — Possession two 

and a half years after theft. 

Where the stolen property is found in possession of 
the accused after two and a half years of the theft, no 
presumption can arise against him under S. 114, Evi« 
dence Act. A.I.R. 1937 Pat. 112=17 P. L. T. 754=3 

B. R. 287=38 Cr. L.J. 349=167 Ind. Cas. 31. 

Ss. 411, 4 i2 — Presumption of guilt — Onus of 

proof is on Crown to prove gnilty knowledge. 

Under S. 114 (a). Evidence Act, the Court may prr. 
sume that a man who is in possession of stolen goods 
soon after the theft is either the thief or has received 
the goods knowing them to be stolen unless he can 
account for his possession. If he gives an account of 
his possession which may reasonably be true, though 
the jury are not convinced that it is true, anti there is 
no other evidence of his guilty knowledge, the prisoner 
is entitled to an acquittal. There is no obligation to 
prove that the property is his. All that he is required 
to do is to give an account, and if that account may 
reasonably be true, though nevertheless the jury may 
not be convinced that it is true, he must be acquitted 
because the Crown have failed to satisfy the onus which 
always remai.as upon them to prove his guilty know- 
ledge. 164 Ind. Cas. 721=62 C. L. T. 257=.io 

C. W. N. 159=37 Cr. L. J. 976. 

■ S. 411 — Presumption of guilt — Articles in 
possession of accused for severad months. 

Where, in a charge for an offence under S. 411, 
Penal Code, the identity of the accused with the pur- 
chaser of the stolen bullocks was fairly satisfactorily 
established but there were serious doubts that the ac- 
cused may have been a bona fide purchaser of the 
bullocks when he purchased them and the evidence of 
the witnesses went to show that for several months 
these bullocks were seen in the possession of the 
accused. 

Held, that the presumption allowed to be raised 
under S- 114. Evidence Act, had been sufficiently re- 
butted by the evidence which the accused had adduced 
iq hii ddcqcc aqd the coaviction should be set aside. 


A.I.R. 1936 Oudh 390=1936 O. W. N. 668=37 Cr. 
L.J. 907=164 Ind. Cas. 97. 

S. 4x1 — Presumption of guilt. 

To constitute an offence under S. 41* besides dis- 
honest possession of stolen property there must also be 
the knowledge of or at least reasonable belief in the 
property being stolen property, but when some property 
is proved to be stolen property and the person who is 
found in possession ofit cannot account for its possession 
especially when he is found in possession of it soon 
after the theft of the property, it is only reasonable to 
conclude, not only that he was in possession knowing 
or having reason to belive it to be stolen property 
but also, that his possession ofit was dishonest. A.I.R. 
1935 Oudh 475=1935 O.W.N. 911=36 Cr.L.J. 1206= 
157 Ind. Cas. 562. 

— -~S. 411— Presumption of guilt — Possession of 
stolen revolver* — Theft not recent. 

A stolen revolver was found in possession of the 
accused who were engaged in collecting arms and ex- 
plosive substances and it appeared that the theft was 
not at all recent : 

Held, that the mere fact of possession was not suffi- 
cient for a conviction under S. 411. A.I.R. 1933 Cal. 
594=57 C.L.J. 57=35 Cr.L.J. 226=146 Ind. Ca? 
1051. 

— — S. 411 — Presumption of guilt — Selling articles 
more than a month after theft. 

The mere fact that the accused sold certain orna- 
ments more than a month after a theft should not be 
based to draw an inference that the ornaments were 
the proceeds of a burglary. A.I.R. 1933 Lah. 987=35 
Cr.L J. 654=148 Ind. Cas. 400. 

S. 4x1 — Presomption of guilt. 

Accused found In possession of stolen property shortly 
after theft — No explanation offered — Inference of 
theft is justified. (1932) 9 O.W.N. 1169. 

S. 41 X — Presumption of guilt — Possession of 

stolen bullocks loft for pasturage — Effect of. 

Where bullocks were stolen from one village and 
taken to another village at a distant place and handed 
over to a person resident of that another village to 
pasture them with his own, the mere fact of possession 
of the bullocks by such person would not warrant the 
inference that the possession was dishonest so as to 
cast upon such person tlie onus of displacing the in- 
ference of dishonesty. 122 Ind. Cas. 586=31 Cr.L.J. 
437 = >93oCr. G. 584=A.I.R. 1930 Pat. 353. 

S. 41X — Presumption of guilt — Property found 

2-1/2 months after dacoity. 

There can be hard and fast rule as to time, within 
which the stolen article should be found with accused^ 
to hold him guilty of being in possession of stolen 
articles but two and a half months after a dacoity is 
not a long time. 103 Ind. Cas. 62 = 1 L. C. 163=28 
Cr.L J. 638 = 8 A.I.Cr.R. 3i2=A.I.R. 1927 Qudh 277. 

S. 411 — Presumption of guilt — Possession re- 
cent of otherwise — Value of. 

No fixed time-limit can be laid down to determine 
whether possession of articles in recent or otherwise. 
But eveiy case must be judged on its own facts If a 
few stolen articles were found in possession of a per- 
son under circumstances which may give rise to the 
probability of his coming by them honestly some time 
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after the theft the presumption under the law might 
not arise against him, 04 Ind. Cas. 361=27 Cr.T ,J, 
6t7«A.I.R. 192G Gal. 925. 

S, 411 — Presumption of guilt — Property found 

19 months after theft. 

Possession of stolen property 19 months after theft 
raises no presumption that the bolder thereof was 
eitlier the tliief or received the goods knowing them 
to be stolen: 22 C.W.N. 597; 11 M.L.W. 48 and 22 
Cr.LJ. 593, Foil. 95 Ind. Cas. 471=27 Cr.LJ. 807 
s»A.I R. 1026 Lah. 528. 

S. 4T I — Presumption of guilt— Evidence Act, 

S. 1x4, 111 . (a) — Article of ordinary type found 2>x/2 
years after theft — Pres ..•option as to guilt. 

2-1 /2 years Ix fore tlic discovery, at the house of 
accused, of the artick-s (four silver ornaments of ordi- 
nary type worth Rs. too) these had been removed from 
the lu^a^••s of the two compliananis by means of a 
dacoiiy. The accused w.os a goldsmith by caste and 
profe«;ion and when asked, he explained that he him- 
^clf had m.sde them for his wife. The articles were 
found, c.xccpt in one case, on the per oo of the wife of 
the aecused- 

Iletd, tint the accused cannot be presumed to bo in 
p«>i'iession of the .articles with guilty knowledge, 29 
Alh Foil. 83 Ind Cas. 722=5 L.R.A.(Cr.) 199 = 
'-■CiCr.I.J. 578=A.1.R. 1925 All. 220. 

S 4x1— Presumption of guilt— Merc discovety 

of stolen article in a roofless room of accused’s 
house— Value of. 

A burglary was committed in the house of one 
Maharaji and she made a report the next morning 
a list <»f articles including wearing apparel. 
Among tlic arti( Ics she mentioned was a dhoti said to 
liavc had a uar in the border. A few days after the 
p()lic'* s'‘arrhcd Utc accused’s home and in the presence 
ol i\>,osi ar<h witn<sies a dhoti was found hanging on 
.'i |K'g in a roolless room. This room contained some 
articles of household besides the dhoti. In front 
of this room there was another room covered by a 
roof and ilicn there was a thatched portion of the 
lu.usc in which the accused, his wife and children 
lived. Mt. NTiharaji and her son both recognised 
the tlhoii as behjoging 10 them. 

tli.ii an afcusefl person cannot be convicted 
under S. ,jij merely on showing ihat he was in pos- 
session ot certain prf»pcriy and lailed to account for 
it-, posse.'slon. '1 lie prrjsccutiori must prove l>oth that 
the pr'spirty N-.a> . (oleii and that the .iceuscd received 
it or I' lained it dishonestly. But under certain cir- 
cuiiiKi.mcet. a Court is eniitl*<l to tlraw presumption 
und<T S. I r.j of the Kvidcncc Act from the fact <‘f pos- 
:e.^\ii)n. fti the pcefcnt case howevrT there is no 
jieccfsars iidereiifc that the accused had knowledge 
that till' dh'oti was coiire.tlcd in the room attached to 
tlii.s boll--. 81 liid. fUs. .538=21 A.L.J. 

L. h. A. O. 245=2”i Cr. L. J. 942 = 
A-I.K. All. lUj. 


entitled to draw unfavorable inferenccB, if the accused 
refuses to disclose such facts or gives an explanation 
xvhich can be shown to be false. 8t Ind, Gas. 443a 
2 Rang. 80=25 C'"- ^J* 907=A.I.R. 1924 Rang. 256. 

• - — S. 411 — Presumption of guilt — Inference of 
possession — Accused joint owner of shop wheie 
goods were recovered. 

Where the accused was not only a joint owner of a 
shop but also had the key by which the lock of the 
shop was opened on the day the properly was recovered. 

Held, that he must be regarded to be in possession 
of tire goods found in the shop. 74 Ind. Cas. 271*4 
L.L.J. 484=24 Cr. L.J. 767. 

S. 41X — Presumption of guilt — Finding of 

property 3 years after theft 

The mere finding of stolen property found with the 
accused three years after the theft does not indicate 
dishonest intention within 8.411. A.I.R. 1923 Lah. 
460. 

~ — S. 4it — Presumption of guilt — Property found 
after 2 months. 

It is of the essence of an offence under S. 
I.P.C. to show that the person xvas' in possession of 
the stolen property with knowledge of its being so. 
Where the stolen properly was traced to the accused's 
poss(‘s8ion after nearly 10 months at least. 

Held, die presumption under S. 114 of the Evidence 
Act could hardly be applied. It cannot be assum^ 
without evidence that the accused's statement 11 
false. It is one thing to find the entry sought to be 
proved by the accused suspicious and to refuse to act 
upon it and another thing to find the falsehood of what 
is sought to be proved. 72 Ind. Cas. 535=24 Cr. 
T.J. 426=17 M.L.W. 370=32 M.L.T. 3 i 8=A.I.R. 1923 
Mad. 365=44 M.LJ. 243. 

— S. 411— Presumption of guilt — Failore to ex- 
plain — Possession of stolen property — Failure to 
explain the source — Proof of guilt. 

Where the accu.scd was found wearing some of the 
stolen articles while some other articles were found |n 
his possession »oon after the theft, and where he sold 
stolen property and received his share of the price but 
could not properly explain how they came into hi» 
possession and admitted that he had received them 
from a person convicted of theft. 

Held, the accused was guilty of receiving stolen pro- 
perty, knowing it to be stolen. A.I.R. 1922 Lali. 80. 

— — S. 41X— Presumption of guilt— Articles chaog* 
log hands. 

Where the nature of the articles is such tliat they 
may he constantly changing hands, the recovery of such 
articles more than 5 months after the tlicfl cannot, m 
law give rise to a presumption against the possessor, 
and it is not incumbent upon him to explain ^ 
came by them. 62 Ind. Cas. 867=22 Cr.LJ 595““^^*^ 
1921 Lah. 89. 


S- 411 — Presumption of jiuilt— Possession of 

properly 2 ytrars after loss — Refusal to explain. 

riiiHigh u'-ti.iily a Court is not justified in dr.iwing 
the i^reiuiiiplioii "f guilty knowledge from possession 
nt ptoperiy !ui< h as jewellery nearly two ye.irs alter 
i!i<* pio[XTiy li.i'l been stolen or otherwise lost to the 
1- al ov.i,. j, tiu Court is always caliifed to request the 
poss> i-r to (list lose ilie n.ime of the person fnjiii 
\shotu he it.ui obtain' •] ihe ariii te.s and the particulars 
at. to the uiigin of the possserion and the Court U 


— S. 411— Presumption of guUt — Possessing 
perty sometime after theft —Duty to account fot 
recent possession — Trial by j ury— Explanation o 

accused. 


When recent posscskion of the stolen property by 
the prisoner is established, and he gives an explanation* 
which in the opinion of the jury may be rcasonaWy 
true, though they arc not convinced that it i» 
the prisoner is entitled to an acquittal as the .Crown 
in such a case has not discharged the onus of prooi 
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which it bad to. In a case under S. 41 1 in charg- 
ing a jury it should be pointed out that the stolen 
goods referred to must be in possession soon 
after the theft or in othsr words that the stolen 
goods must have been recently stolen. 24 C.W-N. 
6 i 9=*3I G.L.J, 310=21 Cr. L J. 545=56 Ind. 
Gas. 349- 

Ss. 411 and 396 — ^Presnmptlon of gailt — Pos- 
sessing property some time after theft — Six 
weeks — Receiving stolen property — Burden of 
proof — Identification — Delay. 

When the interval between dacoity and finding 
of the stolen goods is about six weeks and the 
direct evidence of identification by which it was 
sought to connect the accused with dacoity failed, the 
accused should not be convicted of dacoity and the 
knowledge that the goods found were stolen by dacoity 
should not be imputed to them. They were guilty of 
the offence of dbhOnestly receiving or retaining stolen 
property pimisbable under S. 411 of the Penal Code. 
29 G.L.J. 325=20 Cr. L.J. 525 = 51 Ind. Gas. 685. 

— S. 411 — Presumption of guilt — Possessing pro- 
perty some time after theft. 

The possession of stolen property long after the 
theft docs not give room for the presumption that the 
accused received the property knowing them to be 
stolen. 22 C.W.N. 597 = 19 Cr. L.J. 702=46 Ind. 
Gas. 158. 

— — S« 411 — Presumption of guilt — Possessing pro- 
perty some time after — Seven months — Currency 
notes. 

Wh^ currency notes lost more than seven months 
before are uaced to the possession of a shroff, it could 
not be said that the accused was found in recent 
possession of stolen articles. The Magistrate was there- 
fore right in not issuing the process. 17 C.W.N. 1129 
= 14 Cr. L.J. 571=21 Ind. Cas. 171. 

■■ — Ss. 411 and 414— Presumption of guilt— 
Essentials — Knowledge of the place of conceal- 
ment. 

The fact of a person being able to show the place 
of concealment of stolen property^ when the place it 
not his own, is not a proper clue for inferring the 
person to be a receiver or retainer as mere knowlc-lgc 
would not suffice to make him a participator in the 
act. I P.R. 1917 (Cr.) = i8 Cr. L.J. 490=39 Ind. Cas. 
330 - 


tion should obviously be under S. 414 and not under 
S. 411. 

Where accused A admits commission of thefl and in 
his statement before the charge admitting his guilt 
states that he sold a part of the property to B but did 
not tell B that the property was stolen, A and B cannot 
be tried jointly. The proper course for the Magistrate 
in such circumstances is to separate the cases and call 
A as a witness in B’s case in order that his exonera- 
tion of B might be tested by cross-examination and 
acted upon if foimd to be ‘rustworthy. A.I.R. 1940 
Lali. 319=41 Cr. L.J. 823 = 190 Ind. Cas. 116. 

Ss. 411, 414 — Procedure — Trial by jury. 

In a case under Ss. 411 and 414, the proper wav to 
charge the jury would be to tell them that when once 
tlie presumption under S. 114, Evidence Act, ceased to 
be applicable, there is no evidence of guilty knowledge 
at all. Omission to state this is a misdirection. The 
omission to mention before the jury some small items 
of corroborative or discrepant evidence may be com- 
paiv^iively unimportant, particularly in a case where 
the jury had been addressed by Advocates on each 
side. But the omission to make it clear to tliera exactly 
what they had to decide and how they have to proceed 
to decide it, or the stating of points in a manner which 
is positively misleading is a very serious misdirection 
since, it is the business of tlie Judge to explain clearly 
to jury what is the point which they have to decide. 
A I.R. 1937 Pat. 191=3 B.R. 124=38 Cr. L.J. 129=18 
P.L.T. 210=166 Ind. Gas. gi. 

S. 413— Procedure. 

Joint trial of difierent sets of persons under Ss. 4 oi 
and 413 is illegal. A.I.R. 1932 Lah. 486=33 Cr. 
L.J. 584=33 P.L.R. 736 = 138 Ind. Gas. 424. 

S. 411— Procedure— Cr. P. Code, S. 234— 

Accused charged \vith removing six animals 
belonging to five specific persons — Legality of 
trial. 

Where the accused is charged jointly with having 
stolen six specific ariim.Tls belonging to five specific 
persons by five differeni acls of theft from those five 
spf-cific persons, 

Held: that the error is not a mere technicality which 
can beset light under S. 537. The trial is wholly illegal. 
y^Mad. Gi ( 1 \C.), Foil. 91 Ind. Cas. 64=20 S.L.R. 
3 — 27 Cr.L.J. 32 = A.I.K. 1926 Sind 129. 


S. of gtillt — Possessing pro- 

perty some time after— Possession of, when 
to be explained. 

If considerable time has passed between theft and 
the discovery of the stolen property, pos-cssiou of that 
property in itself docs no» require any explanation. 

(191a) M.W.N. 529 = 13 Cr. L.J. 596=16 Ind. C.is. 
164. 


g. Procedure. 

S. 41a ^Procedure, 

When the evidence of recovery of stolen property 
IS at^cbed, the Court has to examine the evidence in 
the light of the following alternative hypothesis: 

fHypolhesis enunciated.) A.I.R. 194-^ Lah. 5-.U Cr. 
L.J. 62—44 P»L.R. fi45“203 Ind. Cas. 62. 

Ss. 414, 41 X — Procedure— Joint trial. 

Where an accused pleads guilty and admits hims»'lf 
o be the thief and not merely tlic receiver, the convic- 
F. Y. D. 12—31. 


~S. 412 — Procedure — Directions to jury — Case 

of dacoity— Possession of stolen pi oporty witb 
accused— Charge that there is in law a presump. 
tion of guilt — Misdirection. 

Where in a case of dacoity the Judge charged to the 

jury saying llxat if the articles are stolen properties and 

were found in pobsission of the accused it is sufficiently 

proved that they were thieves or dacoits and the 

rebuiiabic prcsumpiion that arises in law is that the 

accufcd arc either thieves or dacoits until they succeed 

by adducing sufficicut proof in establishine their 
inr.ocencc. ® 


Held: that the directiou was a serious misdirection. 

Ill .a case wIktc the evidence of the guilt of the 
accused rests upon discovery of stolen proparty iVorn hU 
po..se8s,o,i. and -anch IS tried by the jury iL proner 
course ,s t . direct .Ml the jury are entiilcd to take ffie 
explanation olFerrtl by the accused of their po^s-’sdon 

U proved. 90 Ind. Cas. 5.j2 = 5‘> Cal. i»;7=aq PF T 
2 i 2 = 2GGr. L.J. .582=A.I.R. 1925 cll 
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— ““S. 412 — Procedure — Article of small valuc-r 
Opinion of assessors. 

In a case of identiBcation of ornaments of small value 
the opinion of the assessors is of considerable value 
as they are well acquainted with the ways and habits of 
men of ordinary standing. 89 Ind. Gas. 155=* 12 O.L.J. 
339=2 O.W.N. 330—26 Cr.L.J. i29i=A.r.R. 1925 
Oudh 452. 

S. 4Xi^Procediire — Trial in Native State — 

Further trial in British India for same ofifence — 
Maintainability. 

Where accused committed dacoity in British India 
but were caught with the stolen property in a Native 
State and were tried and convicted under S. 41 1 by the 
State Court and had undergone the period of imprison- 
ment. 

Held, another trial for the same offence on the same 
fact in British India was barred. 73 Ind. Gas. 939=5 
L.L.J. 574=24 Cr. L.J. 7I5=A.I.R. 1924 hah. 238. 

S. 41X — Procedure — Separate charges — Defects 

in procednre. 

Unless stolon .Trticlos crnic into posssessicn of the 
accused at differs nt limos, a separate charge is r.eccssary 
for each of the articles potsesfod. It is only such a 
defect in the charge as has prejudiced the accused that 
invalidates a conviction. 36 P.L.R. 1910 = 11 Cr. L.J. 
597=8 Ind. Case 229. 

10. Several articles. 

S. 4x1 — Several articles — Receiving stolen 

property — Property belonging to different owners 
and proceeding from different burglaries— Convic- 
tion for separate offences. 

Where property belonging to different owners and 
the proceeds of different burglaries are found in the 
possession of one man, he cannot be convicted of several 
offences of receiving in respect of the property identified 
by different owners unless the prosecution proves that 
they were received by him at different time*. 
163 Ind. Gas. 132 = 37 Cr. LJ. 752. 

S. 411 — Several articles— Separate convictions, 

when legal. 

When a p<*rson is in poisc'fiit'n of various stolen 
articles, he cannot be ronvicicd .separately in respect of 
each article un!eiv the prosccvjtion establish that there 
were <liffcrcnl acts of receiving in respect of these articles. 

A.I.R. 1932 I.ah. 615=31 C'. L. j. 458*34 IM H. 

433 =142 Ind. Gas. 884. 

S. 411 — Several articles— Accused in possession 

of property belonging to several owners— Several 
offences — Proof of receipt at different times — 
Necessity. 

A person who is found in potsesgion of properties 
identified as belonging to cliflcrcnt owners should not b«' 
convicted of several offences of rc<<’iving in respect of 
• he properly identified by e.ith owner unless the j)rose- 
cuiion proves th.ii tlu.*y were ic<eived by him at diffen-nt 
limes. !i is not for the accused to prove that the act 
of receiving was only one : 15 All. 317 ; A.I.R. 1923 

AH. '»47 : 15 Cal. 511 ; A.I.R. 1923 Cal. 557, roll, 
no Ind. Cas. (>73 =29 I'.L.K. 541 = 1 1 A I. Cr. R. 9 = 
29 Cr. L.J. 737 = 10 Lah. I5H=A.I.R. 192B Lab. 637. 

S. 411 — Several articles — Properties stolen at 

different places — Separate convictions for rereiv- 
log stolen property. 

When an accused pciTon produces property known 
to have been stolen at different places he can beronvkied 
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separately off rtfcciving'stdlcn property. 96^ Ihdr Cas; 
120=27 Cr. L.J. J 872 (Sind). ' •« 

j 

S. 411 — Several articles — Accused fomid with 

two stolen articles — Source of possession not 
known — Number of offences. 1 

A packet containing a loose diamond and a diamond- 
ring was lost and was found with accused two years 
later. 

Held, only one offence of retaining stolen property 
was committed under S. 411 and not two offencet 
under S. 403 one in respect of diamond and the other 
in respect of the ring. 81 Ind. Cas. 443=2 Rang. 80= 
25 Cr. L.J. 907 = A.I.R. 1924 Rang. 256. 

\ 

S. 4x2 — Several articles — Receipt— Offences, if 

several. ^ 

A person found in possession ef stolen ‘ property 
identiBed as belonging (0 different ownen, cannot be 
convicted separately in respect of property iden^dfied by 
each owner unless there is evidence to prove that they 
were received by him at different times. [15AII. 317» 
Foil.]. The essence of an offence under S. 4H or'412 i» 
the act of receiving or retaining stolen property. If a 
thief hands over to the accused a bundle containing a 
number of articles, the offence committed by the accused 
in receiving those articles is a single oflence and not a 
number of offences and it makes no difference whether 
the articles belonged to a single owner or to different 
owners. 73 Ind. Cas. 520=21 A. L.J. 339=45 All. 485= 
24 Cr.L.J. 632=4 L.R.A. (Cr.) io 4=A.I.R'. 1923 All. 

547 - 

S. 4x1—0. P. Code (X898), Sa. 239 and 233 — 

Several articles — Articles subject of same burglary 
received by several accused at various times— 
Transaction, if same. 

The fact that the articles were the subject of one 
theft or burglary would not connect the receiving or the 
rei.iining of those articles by the several accused at 
different times and places with the original theft or 
burglary, ot with themselves in such a way as to show 
that the offence* under S. 411, I.P.C., were committed 
in the course of the same transaction. S. 239 therefow 
has no application and the only section of the Code 
applicable to the cateisS. 233. 2 P.L.T. 47=A.LR. 

1921 Pat. 291. 

S. 4IX — Several articles — Distinct offences— 

Stolen property — Receipt— Different occasions. 

Unless stolen prop( rti<s were received on different 
occasions receipts of such properties constitute but one 
offen* *’ anti the offender should have but one sentence. 

(1901) 3 Hf»m. L.R. 187. 

II, Stolen property — What is. 

S. 414 -Stolen property, what is — Removal of 

property from dead body. 

An .accused inisappro|)riatcd properly from a dead 

person and voluntarily assisted in disposing of it : 

Held, that the property was stolen property and on 
olTmcc under S. 4J4 was committed. .A.I.R. tQS 
Rang. 109=39 Cr.L.J. <90=174 Ind. Cas. 839. 

S. 414 — Stolen property — Proceeds from sal® 

of stolon property, whether amounts to recoip 
stolen property itself. 

In Older that any person must be convicted 
ing stolen prm>ctty, it must be shown 
was stolen. The receiving of proceeds realised from 
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•ale of the stolen property is not receipt of the stolen 
property itself 162 Ind. Cas. 779=18 N.L.J. 
34a “37 Cr.L.J. 718. 

19 . What constitutes offence. 

S. 419 — What constitutes offence. 

Offence under — Facts to be shown — Nature of offence 
in relation to that in S. 41 1. 1945 O.W.N. (C.C.) 113= 
46 Cr. L.J. 600=1945 A.W.R. (C.C.) 71. 

— Ss. 410, 4it and 414 — What constitutes offence. 

Rs. 1)000 note was entrusted to A for depositing in 
bank to bis master’s account — A and his associates 
changing note of Rs. i.ooo into notes of smaller denomi* 
nation and distributing same amongst themselves — B and 
G found in possession of such notes, held guilty under 
S.411^ A.I.R. 1944 Sind 237=46 Cr. L.J. 243=217 
Ind. Gas. 202. 


411 — What constitutes offence — Theft 
State— Possession in British India. 


m 


Where the ih^ ft of a horse in a native State has been 
very recent, the presumption is that the accused himself 
(who was found with the horse in British India) stole 
the horse and brought it to British India. The accused 
cani therefore, properly be convicted under S. 411 for 
tbe ofibnee of dishonestly retaining stolen property 
knowing it to be stolen, even^though the theff had taken 
place outside British India."^ A.I.R. 1943 Lah. 162 = 
I.L.R. 1943 Lah. 62=44 Cr.L. J. 706=45 P.L.R. 412 = 
207 Oas. 514. 

S. 411 — What constitutes offence— Possession 

must be exclusive and conscious. 

Before a conviction can be sustained under S. 41 
the exclusive and conscious possession of the stolen 
articles must be brought home to the accused : 

Held, after considering all tbe circumstances that 
there was no evidence to show that it was the accused 
who had stolen the articles. From the circumstances, 
the possibility of somebody putting the articles in the 
unused part of the house belonging to the accused either 
to get rid of them or to falsely implicate the accused 
was not excluded. A.I.R. 1941 Pat. 614=7 B.R. 096 
(2)=42 Cr. L.J. 8 io=t 96 Ind. Cas. 79. 


' " — 8. 414 — What constitutes offence. 

Tbe accused, _a driver of a taxi, was carrying persons 
who had hired it« On the way the taxi stopped and 
two persons got down from it and within a dutance of 
about three and half yards, they without premeditation 
attached, injured and robbed a man of bis purse and 
then again boarded the taxi and the accused, m spite of 
the cries of the victim, drove away as fast as he could : 

Held, ihc accused having assisted the robbers in 
making away with the money so robbed, should be con- 
victed under S. 414. I.L.R. (1940) 2 Cal. 9. 

■ — S. 414 — What constitutes of offence. 

Jewels entrusted with accused No. 1 for sale — 
Allegations that accused No. i, with the help of 
accused No. 2, pledged the jewels with some third 
person In fact the pledge was made by accused 
No. 2— Accused No. i convicted under S. 406 and 
accused No. 2 convicted imder S. 414: 

Hold, that accused No, 2 could not be charged under 
S. 4\4 hut must have been charged for abetment of 
breach of trust. 1936 M.W.N. 493. 


4x4 — What constitutes offence — Spending 
money stolen by another. 

Section 414 provides for the punishment of those 
who voluntarily assist in concealing or disposing of or 
making away with property which they know or have 
reason to believe to be stolen property. In reality the 
question is whether the words ’^disposing of” cover 
spending of mony stolen by somebody else. The words 
caimot be divorced from their context and the intention 
of the section is to punish persons who, subsequent, to 
the commission of the offence, either conceal it or make 
away with it by destroying or otherwise disposiilg of 
it. Tbe section is intended to penalise persons who 
deal with stolen property in such a way that it becomes 
impossible to identify it or use it as evidence. ' The 
section cannot apply to a case of a man spending 
money stolen by another. A. I R. 1935 Lah. 58^7=36 
Cr. L.J. 1459=158 Ind. Cas. 835. 

• ♦ 

♦ * 

S. 411 — What constitutes offence— Stolen gems 

recovered ai Instance of accused — Evidence to 
show that he had the gems for sale and that they 
were the property of certain jewellers — Inability 
of accused to explain that property was his—' 
CoDviedoo under — Legality of. 

It is true that the mere fact that the accused bad 
pointed out tbe place where some of the stolen pro- 
perty was concealed Is not in itself sufficient evidence 
to support a conviction under S> 411. .But where there 
is not only the recovery of the stolen property at the 
instance of the accused from a place but there ii the 
evidence of witnesses to show that the accused had 
certain gold and diamond stones (the stolen property) 
for sale and that these diamond stones have been pro- 
perty of certain jewellers and the accused had offered 
no explanation as to how he, a poor man, came into 
possenion of a packet of diamond stones as well as gold 
ornaments and he has furnished no explanation as to 
why he desired the gold to be melted, the charge under 
S. 411 is fully brought home to the Accused, as if is for 
the accused to explain that the* diamond stone proved 
to be tlie property of the jewellers were really his and 
that these diamond stones were purchased by him from 
somewhere and that he was the real owmer of these 
stones. A.I.R. 1934 Oudh 399=35 Cr. L.J. 1130= 
XI O.W.N. 905=150 Ind. C^as. 845(2). 

S. 411 — What constitutefl of offence — Ingredie- 
nts of offence. 

In a charge under 8.4x1, the prosecution has got to 
prove: (i) that the property was stolen, (2) that it was 
received or retained by the accused and (3) that the 
accused knew or had reason to believe the property to 
be stolen. The prosecution may prove these three 
ingredients cither by positive evidence or by cerlain 
presumptions. A.I.R. 1933 All. 893=1933 A.L.J. 1534 
=35 Cr. L.J. 621=56 All. 250=148 Ind. Cas. X41. 

S. 411 — What constitutes offence. 


When receipt or retention of property, noi neecs* 
sarily for disposal, is dishonest. S. 411 is the approprr 
ate section. If, on the other hand, dishonest receipt 
or retention eannot be proved but only dishonest 
concealment or disposal, 5. 414 is more appropriate. 
91 Ind. Cas. 690=49 Bom. 878=27 Bom. L.R. 137$ 
= 27 Cr. Lj. ii 4=A.LR. 1926 Bom. 71. 

S. 414 — What constitutes offence. 

S. 414 requires that the accused should have assisted 
some one else in the disposal of the properly and 
docs not cover a case where a person receives and 
then disposes of stolen properly entirely on his own 
account.^ 91 Ind. Qas. 690=49 Boiji. 878 = 2? Bom. L.R. 
*373— 87*Cr._L.J. ii4=A.I.R. i926_Boro. 71. 
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S. 4x1 — What constitutes offence — Jurisdiction 

—Robbery comtoltted outside British India — Stolen 
property brought into British territory—Cr. 
P.C , S. x8i. 

Two persons — B who was not a British subject and 
R— were committed to the Court of Sessions at Jhami. 
it being alleged against them that they had committed 
a robbery in an adjoining Native State _ and had 
brought tnc stolen property into British territory. 

Held) that, though neither could be tried by the 
Sesrion Judge of Jhansi for the robbery, B, because 
be was not a British subject, and R because the cer- 
tificate required by S. 188, Cr. P.C. was wanting, yet 
both might be tried for the offence of retaining stolen 
property under S. 411 of the Penal Code. A thief 
who steels outside British India and enteres British 
territory with the property can be convicted under 

S. 411. B, 186 foil. 3 A.L.J. 146=1906 A.W.N. 
52=28 A. 372. 

13. Miscelleneous 

— S« 4xx— Duty to make enquiries — If required 
by sectior . 

S. 41!, I. P. Code, docs not requite that the person 
receiving ariiclc \Nhich is subs«*quenlly fouml to be 
stolen articles, must make enquiries at the time of 
receiving it whctlier it was obtained by llieft or 
honestly. 4 A. I. Cr. D. 368=A.I.R. 1950 A. 497= 
51 Cr. L.J.i331 = I950 A.W.R. 453= 1950 A.L.J. 344. 


— —5. 417 — Nature of offence. 

The ofichce under S. 417 is cheating ^enemlly; bUt 
that under S. 420 as an aggravated type df thcoffe^ 
involving delivery or destruction of valuable security. 
83 Ind. Cas. 57=20 M.L.W. 919=25 Gr.L.J. 1x93= 
=A,T.R. 1925X1 ad. 367. 

S. 4x5 and 4x7 — Cheating or fabricad^ 

evidence. 

Sending Khilafat bonds in an insured postal cover, 
instead of Government Currency Notes is no offence 
under this section. It may amount to an offence of 
fabricating false evidence. 8^ Ind. Cas. 993=21 
A.L J. 865=5 L.R.A.(Cr.) 15=26 Cr.L J. 209s*A.I.R. 
1024 All. 205. 

Ss. 413, 416, 4x9— Cheating — Definidon. 

Where the accused was found to have knowingly rei 
presented one Musammat Jasoda to the Mufammat 
Bitia, the mother of a sepoy named Kapur Siogh who 
had been killed in action, and thereby inducra the 
military authorities to grant a pension .to^ Musammat 
Jasoda to which she was not entitled, it was held 
that the accused had committed the offence of cheat- 
ing punishable unflcr S. 419. (1907) A. W. N* 29*=5 

A.L.J. 57. 

3. Attempt to cheat. 

S. 4x7 — Attempt and prepearadon — Diatinc* 

tlon. 


- — 80.4x5 Co 419. 

Synopaie. 

X. Amendment suggested. 

а. Applicability and scope. 

3. Attempt to cheat. 

4. Burden of proof. 

5. Cheating. 

б. Civil dispute. 

7. Essentials of offence. 

8. Interpretation. 

9. Jurisdiction. 

10. Procedure. 

11. Sentence. 

t. Amendment suggested. 

— — S. 415 — Amendment suggested. 

Tlic definition of 'cheating' in S. 415 requires modifi- 
cation in order to cover cases where one person is 
deceived and another perton suffers, or is likely to 
suffer damage or harm in body, mind, icptiiaiion or 
properly. A.I.R. 1941 L.iii. s=I.L.R. (i 94 t) 

Lah. 718=43 Cr. L J. 25.^ = 197 Ind. Cas. 711, 

c. Aplicability and scope. 

Ss. 419, 420 

A went 10 a pntwari and told him that U had sold 
liini some land, lie produced M who represented him- 
kell t'* th«- alleged vendor B. '1 he pat%vari made an 
entry to this ellcel in the mutation register. The 
mutation was i)laccd before the Naib-'rahs'Idar .and the 
same representation was repeated belorc him. 

Held, that the cake did not fall within the purview 
of S. 415 and iliat no conviction under .S. 4iq< ould, 
thcr< fore, be ^u^tain^d against A and M. I in y also 
couhl not be convicted nneier S. .420 .u M’s ilalemcmi 
be|«.r<; the Naib.Tah^il<la^ could not be regarded as 
valuable rcMirity. A.I.R. 1941 I.ah. 4Co=i.L.R. (1941) 
I.idi. 7i« = .n Gr.L.J. -.'54 = 197 Ind. Cas. 711. 


There is a wide difference between the preparation 
and an attempt to commit an offence. The prepara- 
tion consists in devising or arranging means neassaj^ 
for the commission of an offence, ^ an attempt is the 
direct movement towards the commission after the pre- 
parations arc made. 


Where a clerk, in charge of weighing the sugarcanei 
which were brought to the sugar company for sale, 
entered in the register higher weight of the sugarcane 
but the register had not left his hands. *' 


Held, that his action had not passed from the sl^e 
of prcp.\ration into that of an attempt to cheat. 65 
Ind. Cas. 492 = 23 Gr.L.J. io8=A.I.R. 1923 3 ® 7 - 

S- 419 aud 5x1 — Railways Act (IX of x89<>}s 

S. ii2 (a) — Travelling with forged pass — Cheating 
by persoxwtion— Attempt— Conviction. 

A person travelling with a forged Railw^ pass and 
being detected should be convicted under Ss. 419 
511, I.P.C., iiifi attempt to cheat by personation not 
being successful. 21 M.LJ. 748=12 Gr.L.J. 406=11 
In<l. 0.15. 590. 


Ss. 415, 511 — Attempt to cheat — Complaini h* 

a prosecution for attempt to cheat. 

The accused wiihout any authority arranged • 
contract for the delivery of the goods to the comply* 
nant firm by Mcsi.rs. Uirkxnyrc Brothers. On 
rcpudiaiion t.f the contract by llie latter, the fonn^ 
pressed ilicir claim under Uic contract and instructeo 
their pleader to write lo the latter firm and demano 
fulfilineni of the contract. The accused then wen^ 
the pleader, falsely represented himi;elf to be a 
of the complainant's firm and instructed the pleader W 

write a letter in ihc name of the complainant's firm * 

Mcs^rs. Uirkmyre Brothers stating that the ^onlj^ 
h.Kl been cancelled by the complainant's firm. TO* 
pleader wrote the letter, but oi» reference to 
phiiiiaiii's firm refrained from despatching it. 
pro.'.ecuiion of the accused by the complainant una» 
S-c. 417, 5i I. 
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Held, that the accused committed the ofTeoces under 
Ss. 4i7» 51 1, as he fraudulently induced the pleader to 
write tlie letter which he would not have otherwise 
done and as, if tlie fraud had been successful, it must 
necessarily have caused injury to the pleader in mind, 
reputation and perhaps in his business, and might have 
involved him in litigation; that in a prosecution on a 
charge of attempting to cheat a certain person, that 
person need not be the complainant. (iQoS) 7 C.L.T. 
^5 = 12 GW.N. 750. 

Ss. 415, 417, 511 — ‘‘Induces thereby** — Attempt 

to cheat — ^oly recruiting — Attempt under S. 511. 

The accused a cooly recruiter, induced tlie com* 
plainant to come to the cooly depot and promising 
nim domestic service entered his name in the book of 
the depot and wrote a letter to a cooly contractor in 
Calcutta offering the complainant as a cooly ; on the 
same day the accused persuaded the complainant to go 
to the Railway station to fetch a parcel and there the 
accused bought a Railway ticket for Calcutta for the 
complainant and tried to get him to enter the train 
but the complainant refused to go. The object of the 
accused was to get the complainant to go to Calcutta 
that he might be sent from there to Assam as a tea 
garden cooly. 

Held, that the acts of the accused amounted to an 
attempt to cheat and therefore the conviction under 
Ss. 417 and 511 I.P.G., was right. (1905) 9 G. W. N. 
764=2 Cr. L,J. 422. 

Se. 415, 511 — Atcempet to cheat. 

Where the evidence established the fact that the 
accused informed an octroi superintendent that there 
were 16 maunds of an article in a cart, whereas there 
were only 6 and by this act he induced the superinten* 
dent to grant him a refund of the duty on 16 maunds 
of the article instead of 6 maunds, and where this 
was discovered before any money was paid to accused. 

Held, that the accused was guilty of an attempt at 
cheating under S. 417 read, with S. 511. (1905) 2 

A.L.J. 718. 


'*• 4 * 5 > 5 **> 4 ®® — Application to University 
for duplicate certificate by person not entitled. 


S held a Matriculation certificate. C failed to pass 
the ^Matriculation examination. He wrote a letter pur* 
porting to be signed by S asking for a duplicate certifi- 
cate and enclosed a letter purporting to be signed by 
the headmaster of a local school, supporting the 
application for a duplicate. It was notin fact signed by 
the headmaster, and S had not lost his certificate. 

Held, (i) there was no cheating, as there was no 
proof that the deception practised by the acetued 
on the Registrar of the University had caused harm or 
damage to the University which he represented. Nor 
. f. used in applying for the 

duplicate, intended to cause wrongful gain to liimsclf or 
wrongful loss to the University to whom he had paid a 
fee greater than the cost price of the certificate. (2) 
The charge failed, for, assuming that the accused fabri- 
cated the hcadnasicr’s certificate, it was not shown 
that he did so fraudulently or di?honcstly and with 
intent to cause damage or injury to the public or to 
any one. The question before tlie court was not as to 
his intended use of the ceriificate subsequently. (2) 
Even if he had such an intention, his mere preparaton 
did not amount to an attempt lo commit an offence 

withmS.511. (1902; 25 M. 726=12 M.L.J. 68. See 
28 M. 90 (F.B.) 


iB. 415, 511. — Traveling without 
o Cheat. See RAILWAYS’ ACT, S. 


ticket— Attempt 

1 12. 


4. Barden of proof. 

Ss. 4x5 and 420 — Gist of offence — Allegation 

Chat complainant was deceived into buying stolen 
shares on representation by accased that they 
belonged to him — Proof how accased obtained 
shares soled — Onos, if on accused Evidence Act, 
S. 106. 

To cheat a person there must be a dishonest and 
fraudulent intent. A man may be induced to do some- 
thing on a false representation made to him. If the 
person making the representation honestly believed the 
representation to be true, there can be no question of 
cheating. But if he knew that the representation was 
false and he made it with a view that the other person 
should act upon it then that would amount to cheating. 
Where the case for the prosecution is that the complai- 
nant was cheated and deceived into buying stolen sliarcs 
on the representation by the accused that they belonged 
to him, the prosecution has to prove not only that the 
shares sold to the complainant were stolen shares and 
that tlie representation made tliat they originally belong- 
ed to the accused was false, but also that that represen- 
tation was false to the knowledge of the accused and 
was made in order to deceive the complainant and to 
induce him to buy. S. io6 of the Evidence Act does not 
cast the burden on the accused person of proving how 
he acquired the shares although it is a matter especially 
within his knowledge. This section ean never be used 
to shift the onus of establishing an essential fact from 
the prosecution on the shoulders of an accused person. 
A.I.R. 1949 Cal. 586=3 A.I.Gr.D. 631=51 Cr.L.I.J. 

115. 

Ss. 417, 415 — Barden of proof. 

In a prosecution for an offence under S. 415 the 
burden is on the prosecution to prove fraud or dish- 
onesty. The burden of proof is not on the accused to 
prove their honesty. Every ingredient which is included 
in the definition of the offence must be established by 
the prosecution. A.I.R. 1933 Pat. 598—35 Cr.L.J. 95= 


146 Ind. 

Cas. 580. 


5- Cheating. 

(“) 

Che tting by cheque. 

(h) 

Dishonest concealment. 

(c) 

False Insurance of letter. 

(d) 

FratTdulcntly or diehonestly. 

(e) 

Misrepresentation. 

(f) 

Personation. 

(g) 

Miscellaneous. 


5 (a) Cheating by cheque. 

S. 417 — Post-dated cheque. 

A post-dated clieque in payment of goods already 
r<-ceived is a mere promiKC to jiay on a futmc date. And 
a lirok< n piomlse is not a crimiMal ofTence though it may 
amount in c< i tain business relations di-screditable be- 
haviour. A.I.R. 1938 Ma*l. 129=1937 M-W.N. 999 = 

46 L.W. 629=(i 937)2 M-L.J. 878=39 Cr.L.J. 261 = 173 
Ind. Cas. 14. 

S. 415— -Cheating by cheque Duty of 

prosecution- Proof that non-payment was not 
accidental b"t intentionaV 

What the T osecutinn !ia- m do in a case of cheating 
by^mcans of heque is t J ' Uablidi facts which point 
pnma facic 10 the conclu. ion that the failure to meet 
the cheque \. ai r ot accidci.t il but was a consequence 
expected and tbcrelore intended by the accused ft will 
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then be for the accused to establuH any facts there may 
be in his favour which are specially within his know- 
ledge and as to which the prosecution could not be 
expected to have any information. 3a Bom. L.R. 562 = 
126 Ind. Cas. 868=A.I.R. 1930 Bom. 179. 

— — S. 4x7 — CheaCxxigXby cheque. 

The giving of a cheque on a bank as payment for 
goods, or in payment of a debt does not amount to a 
representation that the person giving iheTcheque has 
money to the amount in the Bank at the time, but does not 
amount to a representation: (1) that he has authority 
to draw on the bank for that amount ; (2) that the 
cheque is a good and valid order for the payments of its 
amount and that the cheque will be paid, i. e., that the 
existing state of facts is such that in the ordinary 
course the cheque will be met. (1874) 2 C.C. 134 Foil. 
32 Bom. LuR. 562asA.I.R. X93oBom. i79asi26 Ind. 
Cas. 868. 

S. 415 — Cheatiog by cheque— Payment by 

cheques which were dssbonour^ — Bets on credit 
in return— No loss caused — No Cheating. 

The petitioner was a licensed book-maker of the 
Royal Calcutta Turf Club. On the assurance of the 
opposite party, that be would pay up his losses, if any, 
punctually on the settling day, the petitioner allow^ 
the Opposite Party to take bets on credit on the 9th of 
Dcceml^r, 1822. The debts due to the Petitioner, by 
the Opposite party in respect of bets on credit amounted 
to a sum of Rs. 1,591, for which the Opposite Party 
sent to the Petitioner, on the 15th December, 1922, a 
crossed cheque for Rs. 1,591 on the Indian Industrial 
Bank. The cheque was presented for payment on the 
18th December, 1922, when it was dishonoured. 

Held that although the Petitioner was deceived and 
thereby induced to take bets on credit from the Opposite 
parly, the act which the petitioner was induced to do 
by reason of such deception has not caused or was not 
likely to cause damage or harm to him in body, mind, 
reputation or property. It does not follow that if the 
Petitioner had refused to take bcls on trcdil from the 
Opposite Party, the latter would of a cci tamty have had 
to offer bets by paying cash. The Opposite Parly might 
not have offered any beu at all. 74 Ind. Gas. 76=39 
C.L.J. 273=24 Cr.LJ. 748=27 C.W.N. 9i9 = A.I.k. 
1924 Cal. 111. 

5. (b) DiabonesC CoDcealmeut. 

Sa. 417, 41S— Concealment and non-disclosure^ 

There is a difference l>'*twccn mere concealment or 
non disclosure anrl a false representation, and while 
there is no legal duty placed ui>on the vendor of im- 
movable property to disclose any charge or entunibrancc, 
yet, if a fal.se rcpretemalion is made and acterl upon, 
and as a result, money passes, then, though the false 
representation ^clatc^ to immovable property the offence 
of cheating may have bem rommited. A.I.R. 1937 Sind 
56=38 Cr.L.J. 510=167 Ind. Cas. 873. 

S.417 — No Offence under — R mortgaging hia 

property to D— Property already Hold by a fan! 
deed toC— D filing a complaint against R under 
S. 417. 

R mortgaged certain prop'rty to D. In r« sj)c< i 
the same property R had already executed a deed of sale 
in C’b favour who was a minor. D filed a com- 

plaint to the effect that R had executed a farzi deed of 
sale in favour of C prior to the execution of the mort- 
gage and that the execution of the farzi deeds of sale 
had been concealed from him and thus he < oumiittcd 
an offence of cheating. 


Hold : that the facts of the case disclosed no cheatmg 
and R could not be convicted under S. 417 as the deed 
of sale to C was a fand transact on, that is to say, the 
property was clearly free from any encumbrance created 
by the deed of sale, no Ind. Cas. 832=9 P.LtT* 303= 
29 Cr.L.J. 7 oo=A.I.R. 1928 Pat. 337. 

S. 4x5— OmiBslon to disclose £acta — ^Advance 

obtained for purchase of motor on its secux 4 ty— 
Gar already mortgaged to another — Omission to 
disdoap the mortgage — Cheating. 

Applicant obtained an advance for purchase of a 
motor car from the Govemmeot on the security of a 
mortgage of the car. When he obtained the advance 
be had already mortgaged the car to a Chetty. 

Held : that the omission to disclose the fact of the 
mortgage was clearly a dishonest concealment. 103 
Ind. Cas. 845=5 Rang. 274=28 Cr. L.J. 765=A.I.R. 
1827 Rang. 239. 

Ss. 413 and 420 — Collection of debt by partner 

after dissolution of partnership. 

A partner collecting a debt due to the 6rm without 
paying it over to hisco-partner contrary to an undertaldog 
under a dissolution deed not to interfere with the busi- 
ness without knowledge of the co-partner, is not guilty 
of such a concealment under S. 415 as to charge him 
for cheating there being no legal duty to disclose the 
fact. 18 Cr.L.J. 40=36 Ind. Cas. 872 (Mad.). 

S. 4x5— Concealment of &ct — Dlshoneit— ‘Duty 

to disclose 

No concealment is dishonest within S. 415, I.P.C. 
unless there is a legal obligation to disclose it. 
Lkfects in title being defects in the property 
under S. 55 (i) (a) of the T.P. Act, there is no duty on 
the seller to disclose them unless the buyer could not 
with ordinary care discover them. 8 S.L.R. 97=16 
Cr.L.J. 706=30 Ind. Cas. 994. 

— Ss. 413, 430 — Cheating— Pre-emption— Com- 

promise of suit for Pre-emption, the pro* 
emptor, plalatiflf agreeing to discharge certain 
incumbrances —Failure to disclose existence of 
mortgage subsequent to purchase. 

The vendee, defendant in a suit for pre-emption, 
compromised the suit, the plaintiff agreeing to pay a 
certain sum in cash and to discharge certain incum- 
brances on the property in s\«i. It was subsequently 
discovered that the vendee had, after his purchase but 
before fvuit, mortgaged property which was the subject 
of the suit for pre-emption. 

Held, that the vendee could not, on account merely 
of his omission to disclose the existence of this subse- 
quent inurigage, be held guilty of the offence of 
chcaiing. 1904 A.W.N. 265=27 A. 302. 

3. (c) False insurance of letter. 

S. 417 — Enclosing in insured cover lesser 

amount than that purported to be seat— Offence 
under S. 417, if made out. 

Where it is found as a fact that a debtor had really 
enclosed in an insured cover addressed to his creditor J 
lesser amount than that purported to be sent, he would 
be guilty of an olVence under S. 4*7" Code. *95^ 
A. L.J. 679=A.I.R. 1950 A. 609. 

Ss. 415 and 417— Offence under— Debtor send- 

ing cover to creditor insured for a partlealnr 
bnt actually cootaining ^ much smaller sums 

A person commits an olfcncc punishable ^dcr 
S. 417. r.i*. Code, if by <lccciving Kts creditor be obtain* 
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from him a document^ not necessarily a legal quittance 
or a valuable security, but such a document as is 
likely to facilitate the evasion of payment by the debtor 
and to cause embarrassment to the creditor when he 
seeks to enforce his claim. Hence where a debtor sends 
to his creditor a cover insured for Rs, 70, but actually 
containing 7 one rupee notes and blank sheets of paper, 
be is guilty of cheating, because he thereby wanted to 
obtmn an acknowledgment from the creditor of pay> 
ment of the debt which was in fact not paid. The 
misuse of the acknowledgment signed by the creditor 
and obtained dishonestly cannot be regarded merely as 
probability or a remote possibility. I.L.R. (1948) AU. 
374=1948 A.W.R. (H.G.) 148 = 1948 A.L.J. 303 = 1948 

0. W. N. 251 =A. I. R. 1948 A. 433 = 1948 A.L.W. 246 
=49 Cr.L.J. 577 * 

Ss. 4x7, 4x5 — Sending bogna xnsored letter. 

Whatever offence may be committed when a bogus 
insured cover is sent through the post, the offence of 
cheating the addressee within the provisions of S. 417, 

1. P.C., is not committed. A.I.R 1938 Sind. 193=40 
Cr. Li J. 6i=I.L.R. (1939) Kar. 165=178 Ind. Cas. 
226. 

Ss. 4x7, 4x5 — Debtor sending blank sheets in 

insured cover for money due— >Creditor signing 
acknowledgment — Offence of cheating. 

A owed a sum of money to B who asked C to recover 
the money from A. A said he would send the money 
direct to B. A sent a letter insured for the sum due to 
B who, after signing the acknowledgment of the receipt 
of the insured the letter, found that it contained nothing 
but blank sheets of paper. In criminal proceedings 
that ensued, A was convicted under S. 417. A applied 
to the High Court on the ground that as there .was no 
evidence to show that he had actually used the receipt 
in support of the claim that he had pa'd, he should not 
be regarded as havi'ig cheated or as having attempted 
to cheat : 

Held, that when B signed the acknowledgment which 
he would not have done if he had not been so deccivecl 
an act was committed which was likely to cause dan)age 
or harm to him within the meaning of S. 415 and that 
the question of whether what was obtained from the 
creditor was a valid quitiancc' or 'merely something to 
be used as evidence of payment, was unimportant : 

Held, also, that the terms of S. 415 were wide and in 
the case the intention of A was fraud^ulent and he was 
rightly convicted and that the commission of the offence 
under S. 417 was not postponed until B had attempted 
to use the acknowledgment as proof of payment. 

A person commits an offence punishable under S. 41 7 
if, by deceiving hb creditor, he obtains from him a 
document, not necessarily a legal quittance or valuable 
security, but such a document as is likely to facilitate 
the evasion of payment by the debtor and to cause 
embarrassment to the creditor when he seeks to enforce 
his claim. A.I.R. 1933 Pal. 183 = 14 P.L.T. 48=34 
Cr.L.J. 1020=145 Ind. Cas. 671. 

S. 4x7 — False Insurance of letter— Accused 

sending waste paper by Insured packet, purport- 
ing to contain currency notes --^Applying to Ble 
the acknowledgment in suit by rhe addressee — 
Nature of offence. 

A owed B certain amount. He sent a registered and 
insured packet to B, purporting to contain currency 
notes m settlement of debt and got acknowledgment of 
receipt of the packet. The packet was found to contain 
waste paper. B sued A- for the debt. A applied to 
G ourt to admit the acknowledgment in evidence. 


Held, that A was neither, guilty under S. 417 for 
cheating, nor of attempt to cheat. A’s action amounted 
to preparation. 

To satisfy the definition of cheating there must be 
immediate causation, and the act itself must involve the 
probability. It is not enough to say that the signed 
acknowledgment is likely to be used as to cause damage, 
the act of signing itself must be likely to cause damage* 

Held, further that A was guilty under S. 193 for 
fabricating false evidence in relation to judicial proceed- 
ings and sanction under S. 195, Cr. P. Code, was 
necessary. 99 Ind. Cas. 102=24 M.L.W. 725=28 Cr. 
LJ. 70=38 M.L.T. 187=7 A.I.Cr.R. 7=A.I.R. 1927 
Mad. 199=51 M.L J. 800. 

S. 413 — False insurance of letter — Sending 

insured cover contaiuii^ waste paper though 
purporting to contain notes— If cheating. 

The'accused sent to one N. an insured cover purport- 
ing to contain currency notes worth Rs. 800. The 
envelope was handed over by the accused in person to 
the despatching Postmaster, and was delivered to an 
agent ofN. On the addressee opening the envelope, the 
same was found to contain a letter advising the despatch 
of a sum of Rs> 800 and several bits of waste paper, bu 
no currency notes. 

Held, All that tlie person deceived had been induced 
to do was that he had signed a receipt acknowledging 
the delivery of a cover and not of any sum of money 
alleged to ^ contained in the cover. 73 I nd. Cas. 780= 
24 Cr.L.J. 684=28 G.W.N. 282=50 Cal. 849=A.I.R. 
1924 Gal. 215. 

5. (d) Fraudulently or dishonestly, 

— — $. 4x5— ^‘Fraudulently or dishonestly’* and 
“property” — Meaning — Cheating — Gist of offence — 
Procuring motor driving licences from officer 
without applicants complying with tests and 
paying fees — Offence- 

The offence of cheating is committed by (i) “fraudu- 
lently or dishonestly” inducing a person to deliver 
property and (2) by intentionally inducing a person to 
do or omit to do anything which he would not do or 
omit if he had not been so deceived and which act of 
omission is likely to cause damage or harm to that 
person in body, mind, reputation or property. 

“Fraudulently*’ and “dishonestly’* imply some idea 
of wrongful gain. Fraud is committed if any advantage 
is expected to the person who causes the deceit. 

A person who took money from applicants for motor 
car driving licences, promissing to get licences without 
their undergoing any of the tests and paying the inci- 
dental fees and deceived tlie licensing authorities; and 
obtained licences, his act in procuring the licences is a 
fraudulent one. It cannot be said that the licences 
when in the possession of the licensing oflScer was not 
properly but merely wortliless pieces of paper. The ac- 
cused who procures driving licences without the neces- 
sity of the applicants undergoing any test will be guilty 
of “cheating”. I.L.R. (1948) Mad. 578 = 49 Cr. L. J. 
4I9=A.I.R, i 9.|8 Mad. 268 = 1947 M. W. N. 762=60 
L.W. 690= (1947) 2 M.L.J. 380. 

Ss. 417, 415 — Intention to defraud. 

The accused who was the lessee of a garden negotia- 
ted with the complainant for a sub-lease of it and it 
was settled that the complainant was to pay the ac- 
cused a sum of money and he was thenceforth to pay 
Uie r< nt and to take the produce of the trcei 
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The deed was registered and next month before 
the complainant paid the rent, the accused paid it and 
it was found that he had sold the fruit in the garden. 
He was convicted of cheating by the trial Court : 

Held, that on the finding of the trial Court that the 
accused was trying to get out of a bad bargain, since 
he sold the fruit for a larger sum, it could not be said 
that from the beginning the accused had the intention 
of defrauding the complainant and although it could not 
be said that he did not commit any oTcncc by taking 
the fruit and selling it after he had transferred his 
rights in it to the complainant, that not being the 
offence with which he was charged he was entitled to an 
acquittal. A.I.R. 193^ Pau 231 =35 Cr. L. J. 456=15 
P.L.T. 62 t = i47l“d. Cas. 674 (2). 

S. 415 — No dishonest intention -Decree-holder 

given to crossed cheqne by judgment-debtor for 
being accommodated — Cheque dishonoured — No 
cheating. 

A the decree-holder made on 3rd February, 1927, a 
settlement with the judgment-debtor by which C execu- 
ted a surety bo nd for the latter and an application was 
made to the Court for the stay of execution proceed- 
ings. At the same time, a crossed cheque was given by 
the judgment-debtor to A. The cheque on presentation 
on loih Febiuary, 1927 was dishonoured and found its 
way back into (he bands of A On 1 ith February, 1927 
a sum of Rs. 350 was paid by the judgment-debtor to 
A's pleader towards part realization of the decree. On 
the i6th February, 1927, A renewed the execution of 
his decree with a prayer for attachment of the judgment- 
debtor’s property. The judgment-debtor wa> prosecu- 
ted for the offence of cheating under S. 415. I.P.G., in 
respect of U»e dishonoured cheque. 

Held, that the judgment-debtor could not be con' 
victed of the offence of cheating bcc.nuse the cheque was 
not* to the knowledge of the decree holder, issued in 
token of the immediate satisfaction of the decree as an 
accomplished fact but only as a security and as an 
accomplished fact but only as a security and as an 
vide means for the honouring of the cheques within 
a convenient period of time nf.cr issue or t » otherwise 
satisfy the decree. Fraiiduleni or dishonest inienti >n 
did not accompany the act of issuing the cheque, tio 
Tnd. Cas. 209=5 O.W.N. 357 = »o A.I.C-.R. 415=29 
Gr.LJ. G57 = A.i.R. 1928 Oudh29a. 

S. 415 — Thumb impression on blank paper— 

If offence. 

Mere taking thumb impression on a black piece of 
paper is not sufnci'uit to prove an itjt nlioti to use th<? 
paper dishonestly and dies not constitute an offence 
under S. 415.94 *' 1 '^ 353 = 7 P.b.T. 772 = 1926 

P.II C.C. j 10 = 27 Cr. 1 . 1 . Go 9=A.I.R 1926 Pal. 267. 


S. 415 -Del ivering to and inducing another to 

give receipt for —Bought Note Bignud by accused's 
6rm as broker.^ foe a hogut firm— No cheating. 

Where the accosed iiuiuccd .'inot'ier to give him a 
receipt for a Biuglii Note whidt the accu6e<l’s firm bad 
signed as brokcis on behalf of another firm (which 
W.1S a bogus one). 

Held, that as in f.ti t the Bought Note was iiia<li' 
o. cr to the [xTscui tcceivcd, th*- bad lio <lis- 

hou'‘*l iuiciition even asbuoiiiig that bi- intention was to 
lioM the other p.irty down lo thr contract. 85 Ind. 
C;u:.Gji= 40 CI.. .1. 283=52 Cil. » 81 {='jG Cr.L.J. 545 
I. K. 1925 Cal' iur>. 


S. 415 — U-jing 


invaUd 


buudi. 


Where the acctised obtained iiionc-y fr<)m the com- 
plaint on the strength oi .a Hundi which he knew w.is 
worth nothing. 


Held, that be ivas guilty of cheating. 60 Ind. Cas. 
993=28 Bom. L.R. 340=22 Cr.L.J, ^05. 

S. 415 — Fraud— Dlstinctioii between fraud and 

dishonestly — Intention to cause wrongfnl loss. 

Whenever the words “fraud” or ‘*with intent to 
defraud” or “fraudulently** occur in the definition of a 
crime* two elements at least are essential to the com* 
mission of a crime, viz., (1) deceit or an intention to 
deceive or, in some cases mere secrecy and (2) either 
actual injury or possible injury or an intention to ex- 
pose some person cither to actual injury or a risk of 
possible injury by means of that deceit or secrecy. The 
term “fraudulently** may be defined to imply an intent 
to deceive in such a manner as to expose any person to 
loss, or risk of loss. The term “dishonestly*^ implies a 
deliberate intention to cause wrongful or 

wrongful loss and when such an intention is 
proved and is coupled with cheating^ and 
the delivery of property, the offence is punishable 
under S 420 , in which the word “fraudulently** finds 
no place. A for example may by a false representation 
induce B to advance him a sum of money in such 
circumstances tliat A is aware that he is exposing B 
to considerable risk of loss, but without the intention 
of causing %vrongful loss ; A would be acting fraudu- 
lently, and if he intended to cause wrongful loss, 
would be acting dishonestly. In the former case* he 
would be punishable under S. 417 and in the latter, 
under S. 412. 64 Ind. Cas. 33=A.I.R. 1922 L. B. 
10=22 Cr. L J. 721 =13 Bur. L.T. 239. 

Ss. 415 and 420 — Sale of trees'-~Glsesttiag. 

Selling trees which arc known to be previously 
sold is cheating 17 A. L. J. 500=20 Cr. L. J. 33 * = * 
U.PX.R. (H.G.) 58=50 Ind. Gas. 667. 

Ss. 417 and 511 — Attempt to cheat — Dishonest 

intention. 

An accused cannot be convicted under Ss. .^17 -and 
511 of the Code unless a dishonest mind of dishonest 
purpose is proved on the part of the accused. \^ 
C.W.N. 294= j 4 Cr.L.J. 120=18 Ind. Cas. 680. 

Ss. 415 and 418 — Statements literally trae and 

fraudulent. 

Statements though literally true arc noncthclOM 
fraudulent, if their general effect is to create and if 
they arc intended to create a false impression. 5 S.L.R< 
95=12 Cr.LJ. 553=12 Ind. Cas. 641. 

S. 4i 5— Cheating— Taking delivery of pro- 
perty. 

riic constitute the offence of cheating by taking 
delivery of properly, there should be deceit at the time 
delivery is taken and tlic seller should be fraudulently 
and distioncs'ly induced to deliver the property in 
consequence of such deceit. 

Where the accused induced complainant to part with 
pr'ipciiy on the distinct representation tJiat he would 
be l.ucr in course of the <lay and decamped at the 

fir st opportunity. 

Held, this was sufiiLieitt proof of fraudulent intent 
existing even at the lime when the complainant was 
induced to part witli the property. 4 Bur. L.T. 14= 
12 Cr.L j. 84=9 Ind. Cas. 45O. 

Ss. 415, 420— Cheating, Contract — Broach- 

Intention to perform, when contract entered lAto, 
absence of — Dishonest Inteatioo ^ Misrepresent** 
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tion — ^Appropriation of mone> to other than pur- 
pose for wUch advanced. 

Complainant's firm had advanced money to the ac- 
cused on the understanding that the accused would pur- 
chase rice from the outlying boats and ship and deliver 
tame at the firm's place of business where it would 
be sold, the profit on the sale going to the accused, 
and the accused being liable to pay to the complainant 
firm the capital advanced with interest and a commis- 
sion of one anna per maund of rice sold. The accused 
failed to deliver the rice within the stipulated time and 
was charged with cheating. The representations made 
by the accused to the complainant’s firm when getting the 
advance were not entirely false, and it appeared that 
the accused had to some extent endeavoured to carry 
out the terms of the agreement, though he was also 
found to have converted a small portion of the money 
to his own use in paying off his own debts. 

Held, that the case was really one of breach of con- 
tract. The mere fact that the accused converted a 
small portion of the money to his own use was not in 
itself sufficient to prove that the intention of the 
accused when lie received the money from the com- 

f dainant’s firm was dishonest or that he obtairied it by 
raudulent misrepresentation of facts. The important 
question to be considered was whether the accused 
when he took over the money from the complainant's 
firm had any intention of performing the contract. 
(igo6) lo G.W.N. 1005=4 Cr.L.J. 154. 

Ss. 415, 420 — ‘Wrongful loss, wrongful gain’ — 

Ghenting-^ettlng eabscription for a charity on 
misrepresentation. 

The Health Officer of a Corporation paid a subscrip- 
tion towards a charity. The applicant represented to 
him that he was a municipal servant while he was not 
such. On a charge of cheating being brought, hold that 
there was no ‘wrongful loss’ on the one hand and 
‘wrongful gain’ on the other and the charge cannot be 
lusuincd. (1905) 33 G. 50. =3 Cr. L J. 224. 

S. 415 — Cheating — Lottery ticket — Taking 
away on false pretence — Offences. 

B the complainant, purchased a lottery ticket, which, 
at the final result, carried a prize of Rs. 598. The ac- 
cused took away the ticket from the complainant, re- 
presenting that it carried a prize of Rs. 10 or 20 which he 
offered to pay. Complainant declined to receive the 
money and demanded back the ticket. The accused 
failed to do so. The complainant thereupon brought 
against the accused a charge of cheating. The magis- 
trate discharged the accused, saying that, as the ticket 
was not a valuable security, the maxim deminimus 
non curat lex applied. 

H«ld, that the reason given by the magistrate for 
not issuing process was bad in law, since if the allega- 
tions of the complainant were established, the accused, 
by deceiving complainant, frandulcntly or dishonestly 
induced complainant to do something which he would 
not otherwise liavc done and which wan likely to cause 
him the loss of money to be <lrawn as the prize won by 
tlie ticket in the lottery, and such inducement amoun- 
ted to cheating. (1901) 4 Bom. L.R. 76. 

5. (c) Misrepresentation. 

Ss. — 4x9, 496. Accused misrepresenting himself to 

belong to same sub-caste as the complainant, marrying 
her daughter — On account of marriage, complainant 
excommunicated and suffered harm to reputation and 
mind. 


Held, that the marriage not being invalid the ac- 
cused could not be convicted under S. 496 but was liable 
to conviction under S. 419. A.I.R. 1937 Gal. 214=41 
G.W.N. 540=38 Gr.L.J. 577 = I.L.R. (1937) 2 Gal. 
221=168 Ind. Gas. 708 (F.B.). 

Ss. 417, 413 — Property burdened with charge 

— Representation that property was free. 

There is nothing in S. 415 to exclude from the scope 
of its provisions cheating which has relation to im- 
moveable property. It is true that so lar as that part 
of the section which relates to dishonest concealment 
of facts is concerned, it must be read subject to the 
qualification that there is no duty on a seller to disclose 
defects in title in immovable property which the buyer 
with ordinary care could 'discover. 

But were loan is made upon certain property burdened 
with charge on the representation that the property was 
free of any charge and there were questions specifically 
asked, and these questions were answered falsely, and 
the charge upon the property was not a registered 
charge, it cannot be said that in this case the creditor 
could have discovered this charge by reference to the 
registers. It is a misrepresentation deliberately made 
for the purposes of deception, amounting to cheating. 
A I.R- 1937 Sind 56=38 Gr.L.J. 510 = 167 Ind. Gas. 

873- 

S. 417— Misrepresentation for taking daughter 

home. 

Petitioners were alleged to have gone to a person and 
asked him to send his daughter-in-law (petitioner’s 
daughter) with them for paying a visit to a goddess. 
He sent the daughter-in-law with them, but they did 
not return her to him. He further stated that the 
daughter^io-law took away with her ornaments, and 
that the petitioners made a false representation to him 
in order to take away the girl with her ornament. The 
petitioners were charged under S. 417. 

Held, tliat the facts alleged did not constitute an 
offence under S. 417. 106 Ind. Gas. 224=9 L.L.J. ^5* 
=28 Gr.L.J. 1040=9 A.I.Gr.R. I76=A. I. R. 1927 
Lah. 825* 

— — S. 418— Offence under — Representation by a 
Mahomedan that he is a Hindu with on object 
of securing service. 

An offence under S. 418 of the Penal Code is com- 
mitted where a Mohamedan with a view to secure 
service with a Hindu who would not engage him if he 
fact that he is not a Hindu is known to him, re- 
presents himself to be an ortiiodox Hindu. 81 Ind. 
Gas. 309 = 18 S. L.R. 59=25 Gr.L.J. 789 = A.I.R. 1925 
Sind 57. 

S. 415, nius. (f) — Misreprensendon as to ago. 

A person borrowing money by setting up that he is 
major and defending a suit against him for the money 
on the ground tliai be is minor as a result of which 
the suit is dismissed is guilty under S. 415, Ulus. (f). 
2iGrL.J. 749=18 A, L.J. 408=58 Ind. Gas. 253. 

Ss. 415 and 520 — Cheating — Disposing of 

woman by misrepresentation as to status. 

A person who by representing a woman to be a Jat 
Widow, when she is really a sweeper whose husband is 
alive, induces another to pay money to him, commits 
the offence of cheating under S. 416. 6 P.R. iqi8 Cr 
=61 PX.R. 1918= 16 P W.R. 19.8 Cr= 19 Gr.L.J 335 
=44=Ind. Gas. 351. 
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Ss. 4x5, 419, 511, 18a — False representatioa 
with a view to have one-self reinstated in a post— 
Essentials for conviction. 

Where a person attempted to get himself reinstated 
in^ the post of Karnam by the production of a cer- 
tiru aie of having passed a certain examination and 
representing that the certiHcate referred to him while 
in fact it referred to another man bearing the »amc 
name ; — 

Held, — ^Thai in the absence of proof that the represen* 
tation caused or was likely to cause damage or harm 
to the officer to whom the representation was made 
cither in body, mind, reputation or properly within 
the meaning of S. 416, the accused could not be 
convicted under Ss. 419 and 51 1 Semble : — But the 
facts might amount to an offence under S. 182. (1908) 

19 M.L.J. 271=4 M.L.T. 324= 3 Ind. Cas. 6o9(i)=:8 
Cr. L.J. 421. 

S. 415 — Cheating — Sale of immoveable properly 

withoat mentioning incumbrances. 

The vendor of immoveable property cannot be con- 
victed of cheating because he omits to mention that 
there is an incumbrance on the property, unless it is 
shown cither that he was asked by the vender 
whether the properly was incumbered and said it was 
not, or that he sold the property on the representation 
that it was uninumbered. (1905) A.W.N. 98= 2 
A. L.J. 268=27 A. 561. 

Ss. 415, 417 — Cheatiog^False representation 

by conduct. 

.4CompIatnant offered to pay off a zurpeshgi deb^ 
which he owed to the accused and the latter, know* 
ing for what purpose the money was being offered and 
knowing also that the money would not be paid if he 
did not accept it in payment of that debt and return 
the zurpeshgi document, accepted the money with- 
out saying that be intended to take itin payment of 
a simple bond debt which he alleged the complainant 
and several others jointly owed to him, and then gave 
the complainant a document which was alleged to be 
the said simple bond, but relused to return cither the 
zurpeshgi document or the money. 

that the accused’s conduct amounted to a re- 
presentation which he did not intend to give effect to, 
that he would accept the money in payment of the 
zurpeshgi debt and would return the zurpeshgi docu- 
ment, and that the accused was guilty of the offence 
of cheating inasmuch as it was this conduct of his that 
induced the complainant to pay the money. S. 415, 
does not in any manner limit the mode in which the 
deception may take place, nor is it necessary that tlic 
deception should be by express words, but it may be 
by conduct or iiuplied in the nature of the transaction 
itself, (1905) 9 C.W.N. 1006=32 C. 941. 

S. 4x5 — CheaCtDg — Warrant — Property — False 

representation. 

When* a perkon induces a karkun under false re. 
presentation to deliver a warrant of attachment to him, 
and nxakcs on it an endorsement to his own advantage, 
and where it appears that but for that false represen- 
tation the karkun would not liavc parted witli the 
warrant, the fxuson commilb the offence of cheating 
punishable under S. 413 (1904) ^ Bom. L.R. 375- 

S. 415— Cheating— False representation— Fran- 

dulent or dishonest Intention, absence of. 

The complainant, a salt merchant, went to buy 34 
inaundt of salt at Kharagod.s and paid Ks. 45 to the 
accused a shroff in Oie Kharagoda Salt Department. 


The accused asked him for some small change 
demanded four annas, on which be tendered a rupee 
and received only four pics change. 

Held, that, on these facts, the conviction of cheating 
could not be supported, as there was no evidence to 
show that the accused wilfully made a false reprosen* 
tation or that he acted fraudulently or dishonestly^ 
(1902) 4 Bom. L.R. 442. 

5. (f) Personation. ^ 

S, 416— Forging answer papers. | 

Where an accused, pretending to be a certain can- 
didate for an examination, forges answer papers pur- 
porting to be answered by such candidate, he is guilty 
of both cheating and forgery, and the fact that su<^ 
candi^te has failed miserably in other papers answered 
by himself does not affect the guilt of the accused. 
A.I R. 1936 Cal. 403=40 C.W.N. 056=37 Cr. LJ, 
1156 (2) = I. L.R. (1937) I Cal. 71 = 165 Ind. Gas. 505. 

Sa. 415 and 4i9~Cheatiag— Obtaining a health 

certificate — Health certificate, whether property 
under S.415. 

An accused falsely personating another disbonejily 
obtained the health certificate from Healtbofficer. He 
was guilty of an offence under S. 419, health certificate 
being property under S. 415. it L.W. 368=21 Cr. 
L J. 478=56 Ind. Cas. 510. 

S. 416 — Seduction — False personation. 

Where A represented to B that he was a bachelor 
and proposed for the hand of his daughter and B was 
willing and admitted him to bis house but before the 
marriage came off, A was discovered to be a married man 
but the girl nevertheless went away with A. i 

Held, that the seduction having taken place after the 
deception of A was discovered, it could not be said to 
be the natural consequence of the deception and there- 
fore A cannot be convicted of cheating, lo Cr. L.J. 
781 = 22 C.W.N. 1001=28 C.L.J. 485=46 Ind, Gas. 
701. 

Ss. 415 aud 419— Writing false name in c«rti- 

ifeate of sale. 

WJicre two poisons induced Muharar at a fair to 
write a false name in certificate of sale, they were guilty 
of cheating by pcrsonxtion.An expert’s opinion on thumb 
marks being different from ihxt as to handwriting i* a 
sufficient proof that the same thumb made both the 
marks. 9 P.R. i9i4Cr. = i6 Cr. L.J. 139 = 204 P.L.R, 
1915=27 Ind Cas. 203. 

S. 415 — ‘Fraudulently’ — ♦Defraud — False peyso- 

option in proceedings before Collector. 

The word .fraudulently' in S. 415, must mean som^ 
thing different from ‘dishonestly.’ The word ‘defraud 
which is not defined in the Code may or may not imply 
deprivation actual or indend AGoll^tor 
refused to pay lo the manager of a joint 

family a sum which the latter was entitled to draw 
of the treasury on behalf of the family which included 
two rainor.s, \vhcrcupon the manager and some othws 
produced two persons representing them lo be the 
minors and induced the Collector to pay the money. 

Held, that no offence of cheating by personation 
bad been committed a« there was no intcr«t to 
‘defraud’ the Collector in this case. (1905) 1 C.L.J. 
469 = 9 C.W.N. 807 -=32 C. 775. 
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S* 415— Cheating — ^Dishonestly — Bidding ander 

assamed name — Employee in the office bidding 
at anction. 

In the absence of any rules forbidding an employee 
in the office to bid at sales of waste paper of the office 
of Accountant'General, a conviction of an employee 
under S. 415 for bidding under an assumed name could 
not be substained, (igo?) A.W.N. 231. See also 
(1902) M.W.N. 151=26 A. 195. 

5. (g) Miscellaneous. 

— ' — Ss. 4x7, 408 — Inducing complainant to compro- 
mise case under S. 40B, if cheating. 

The charge under S. 408 is not compoundablc and 
even where the accused makes some promise and the 
case is dropped, the promise would not be enforceable 
and it would always be open to the complainant to have 
the case revived if the Magistrate is so disposed. 
Hence, in such a case, the accused cannot be prosecuted 
for cheating under S. 417 for having induced the com- 
plainant to compromise the case.” A.l.R. 1943 Cal. 
41=43 Cr.L.J. 926=I.L.R. (1943) t Cal. 154=203 Ind. 
Gas. 180. 

— — Ss. 419, 415, 109 — One M discharged from sailway 
workshop and givendischarge certificate — Certificate 
handed over by him to T who giving it to B— B getting 
service in workshop — Certificate found in workshop 
office — B convictedunder S. 419 and T underjS. 419-109 
— No evidence that manager was induced by discharge 
certificate in appointing B — Evidence showed that crite- 
rion for service was fitness of candidate — Handing over 
of certificate, held act of deception — But it was held not 
proved that manager induced to appoint B on pro- 
duction of certificate and B was therefore not guilty 
under S. 419 — was, therefore, not guilty under S. 419 
read with S. 109. A.l.R. 1942 Pat. 53=43 Cr.L.J. 65 = 
196 Ind. Cas. 748. 

Ss. 4x9, 415 — Offence ef cheating, held esta- 
blished. 

S had become friendly with one R who was a drun- 
kard and a spendthrift and died a premature death on 
June 30, 1936. On July 2, the wife of S put in an 
application before the Sub-Registrar, to the effect that 
R had, on March 3I, 1936 sold a house to her but was 
refusing to have the sale-deed registered. Her prayer 
in this application was that there should be a compulsory 
registration and the Sub-Registrar accordingly issued 
process to R to appear before him. S wanted to get 
this compulsory registration effected es-parte knowing 
that R was dead and that his successor in-iuterest 
would probably contest the alienation. He accordingly 
found out which process-server was to issue the process 
upon R and having got hold of a third person, pointed 
him out to the process-server, as R. This person ad- 
mitted that he was R but refused to accept service. The 
process-server accordingly made a report to this effect 
ou the back of the process, namely that service had been 
effected upon R who refused to accept it. In view of 
his refusal he took R to the Naib-Nazlr who directed 
him to take him to the Administrative Subordinate 
Jud^e. On the way, R slipped away and was never seen 
again. Enquiry followed which resulted in the prosecu- 
tion and conviction of S under S. 4i9, I.P.C. It was 
not clear in the charge by virtue of which of the several 
consequences referred to in S. 415 he was liable for the 
offence of cheating: 

Held, that the offence under S.419 had been made 
out. The action which the process-server would have 
been deceived into taking was such a.s to cause or likely 
to cause damage to him in mind, body, property, or te- 
putation. The almost certain result of the act brought 


about by deception upon the process-server would have 
been a departmental inquiry against the process-server : 

Held, however, that the charge was defective by 
reason of the failure of the Magistrate to set out in the 
charge the particular consequences by virtue of which 
the deception became an offence. The defect was a 
material irregularity and could not be cured by S. 225 ; 
Criminal P.C. 

[Charge and proceedings subsequent thereto were set 
aside and a re-trial from that stage ordered.] A.l.R. 
1938 Lah. 828=40 Cr.L.J. 371 = 180 Ind. Gas- 486. 

Ss. 417, 4x5 — *‘Gupta Mantra”, 

The accused advertised '*Gopta Mantra” by reading 
which people would achieve desired object without any 
hardship of effects on their part. The accused adver- 
tised a cash prize in case it was proved fallible. A 
person replied the advertisment, got in return the 
alleged Mantra along with certain instructions as for 
example, looking at the moon for fifteen minutes without 
winking, a feat which, if not impossible, at any rate 
beyond the powers of ordinary human being except by 
long training and preparation. Thus the instructions 
were contrary to the claim made in advertisement and 
could not be observed without great efforts and prepa- 
ration : 

Held, that the accused was guilty of cheating. A.l.R. 
1938 Pal. 185 = 39 Cr. L.J, 442 = 19 P.L.T. 375=^75 
Ind. Cas. 635. 


Ss. 417, 415— Delivery of property not in one’s 

posseseion bat at one’s order. 

A man can give delivery through another of property 
within the meaning of S. 415 which it not in his posses- 
sion, but which is at his order. If for instance, A had 
an agreement with B that B will give delivery of certain 
goods in his possession on account of A on the receipt 
of delivery note from A, and C by deception obtain a 
delivery note from A on B and thereby gets possession 
of goods frem B, it cannot be said that he has not got 
delivery of properly from or through A directly as a 
result of his deception of A. A.l.R. 1937 Sind 293 = 
32 Sind L.R. 87=89 Cr. L.J. 123=172 Ind. Cas. 874. 

S. 4x5 — Suppressing fact of charge from mort- 
gagee. 

Decree creating charge — Subsequent mortgage of the 
same properly — Mortgagee taking without notice and 
for consideration: 

Held, that by suppressing the fact of the charge from 
the mortgagee, the mortgagor cannot be said to have 
committed any deception leading to cheating as defined 
in S. 4i5. A.l.R. 1934 Nag. 149 = 35 Cr. L.J. 1063 = 
30 N.L.R. 303=150 Ind. Gas. 20. 


S. 4x7— No offence— Decree against thejodg- 

ment-debtors — Two declared insolvent — Creditor 
getting his name in Schedole^Creditor obtaining 
fresh bond from the third party and debt also 
paid by Receiver subsequently- 


The accused had obtained a decree againtt three 
judgment-debtors. Two out of them had subsequently 
applied to be adjudicated as insolvents. The accused 
got Ins name entered in the list of creditors and proved 
his debts against them. He tlien proceeded against the 
thud and obtained from him a fresh bond. Subsequently 
the Official Receiver made payment to the accu^d 


wi un, amount cannot in an- 
way render the accused criminally liable. It is a matte 
for adjustment in civil Court. 113 ind. Cat. 536 = ir 

L.LJ. 485— 12 A.I.Cr.R. 85=30 Cr.L.J .i62=A.I.R 
1928 Lab. 945. *' 
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S. 415 — criminal liability — ^Attempt by per- 
son cheated to obtain from the person cheating — 
Security for the amount — Effect. 

When a person is cheated by another, any attempt on 
the part of the former to obtain sufficient security from 
the latter for the payment of Uic money due by nim 
and the temporary fresh accommodation given to the 
offender as the result of negotiations* to save his reputa- 
tion in business do not affect the criminal liability of 
the offender. 90 Ind. Gas. 706=26 Cr.LJ. 1602 = 2 
O.W.N. 760=AI.R. 1926 Oudh 161. 

■ S . 4i5-‘’Promise to remove nntouchability^ 
Investiture of sacred thread — Cheating. 

The accused gave out that he was the President of 
a certain association which had undertaken the task of 
socially elevating a certain community of people by 
investing its members with the sacred thre^ on tlic 
footing that they were kshatriyas, and by other means. 
Much was made of this. Money was realised for the 
professed objects. But the arrangements that were made 
were ridiculously inadequate. The idea of being made 
touehables on investiture of the sacred thread as 
kshatriyas did not originate with the aerwsed. The 
community themselves believed that they were entitled 
to be classed as such and had petitioned the authorities 
for the purpose. 

Held, upon the facts of the case, that it was abso- 
lutely necessary to come to a finding in the negative on 
the question whether the members of the community 
in question could legitimately claim to be kshatriyas 
before the accused could be held to be guilty. 86 Ind. 
C<is. 705 = 26 Cr.L.J. 849 = 29 C.W.N. 408=41 C.LJ. 
172=A.I.R. 1925 Cal. 603. 

S. 415 — Untrue praise of goods — If offence. 

Tlic giving of untrue praise of an article offered for 
sale docs not come within S. 415. 

The accused advertised dint he was willing to sell 
an almost new jazz set. The complainant purchased 
the goods. On receipt of the goods the complainant 
found that they were not of the quality he expected 
and also that certain articles mentioned in the list had 
not been sent to him. 

Held, that the facts were insufficient to justify the 
prosecution of the accused for a criminal offence. 86 
Ind. Gas. 985=26 Cr. L J- 921 =29 C.W.N. 362=A.I.R. 
1925 Cal. 605, 

S. 415 — Delivery — Wagons taUco to colliery 

siding belonging Co Railway, if amounts to 
delivery. 

I’roperty is delivered when som<'thing in the owner- 
ship or possession of one man is dehvored into Uie 
ownership or possession of aiiotJirr. Railway wagons 
are no doubt "property.’' They arc not as properly 
delivered to a colliery merely by being taken to the 
colliery siding which belonged to Railway. The 
colliery in entitled to load the wagons but the amount 
of control cxerci.scd for that purpose is of a vcr>' 
liiniiled character. 84 Ind. Cas. 554=51 Gal. 250 = 28 
C.W.N. 160=26 Cr. L.J. 33 o=A l.R. 1824 Cal. 495- 

S. 416 — Obtaining cci tificato by Cheating. 

r^A certificate that a person has passed an examina- 
tion is [)ropcrly within the meaning of Ss. 415 and 
420 of the Indian Penal Code. Therefore, a |>crson 
who obtain a certificate from a Deputy Inspector of 
Schools by stating untruly tliat he pas.wd the cxami- 
naiioii in a certain year, is guilty of an oflence puni- 
thabh- under S. 420 of the Penal Code. 67 Ind. Cas. 
619=18 N.L.R. 52 = 23 Cr. L.J. 443«A.I.R. 192a 
Nag. 229. 


415 to 4l9 — 5. Cheating. §84 

S. 4i7-~ApplscabilIty — ^Taking compkdaant to 

another village on pretence of buying bnffsUo 
for him , getting him intoxicated and obtaining by 
misrepresentation a deed of divorce from him— 
Offence under S. 420 or S. 4x7. 

The complainant was taken to another village on 
tbc pretence that a buffalo would be bought for him 
and the money necessary for the purpose would be 
advanced to him. He was then given a large amount 
of liquor to drink and when in the state of intoxica- 
tion a document purporting to be a bond was executed 
and his si^aturc was obtained. This document was 
a deed of divorce of his wife who was then taken away 
by some of the petitioners. 

Held; that the offence charged did not fall within 
the purview of S. 417 but of S. 430. 67 Ind. Cas. 
588=3 L.L.J. 283=A.I.R. 1921 Lah. 63. 

Ss. 415 and 420 — Cheating— Currency note — 

Tender of — Shopkeeper retaining a small amount 
for depreciaCion- 

Wherc a shopkeeper was paid in currency 
notes and gave change deducting a small sum for 
alleged depreciation of the notes from their face value, 
the offence of cheating is not committed. There was 
no deceit, as the customer was not induced to hand 
over the notes by any representation on the part of the 
accused that he would get change calculated on the 
face value of the notes but the notes were handed over 
in tlie ordinary course of the sale and purchase and 
what really happened was that a dispute then arose as 
to the correct amount of the change. 43 Bom. 842= 
21 Bom. L-R. 763=20 Cr. L.J. 684=52 Ind. Cas. 
604. 

* S. 4x7 — Pleader not liable — No prima facie case. 

VVhen, in a proceeding under S. 107, Cr. P.G,, a 
client on his pleader’s advice was willing to give an 
undertaking, but the opposite party, having firet with- 
drawn on that condition, refused to accept the under- 
taking, the pleader cannot be charged under S. 417, 
I.P.C., by the opposite parly. 20 C.W.N. 1112 = 18 Cr. 
L.J. 5 o = 37. Ind. Gas. 34. 

— — S. 415 — Object — Mere escape from personal 
inconvenience or annoyance — Offence. 

Where none of the objects specified in S. 415 
proved, the mere fact that the accused wished to escape 
from personal inconvenience or annoyance will not make 
lum liable under S. 415. (1902) 4 Bom. L.R. 440. 

— S. 415— Chcctink — Liccn';ed opium vender — Selling 
opium at rates highor than the rates fixed by Govern- 
ment is (1902) 4 Bora. L,R. 823. 

S. 415 — Inclusion of false item in bill whon 

cheating. 

In order to amount to clicating there must not only 
be the inclusion of a false item in a bill with intent to 
defraud, but the other parly must have been induced 
to part with money 011 Uje faith of that fraudulent bill. 
Payments net exceeding the amount admittedly due on 
the bill cannot be said to have been induced by the 
faUc entry in the bill ; nor is any damage caused by 
such payTnents .is Utey go to discharge a real debt. 
(i9«oJ 5 C.W.N. 255. 

6. Civil dispute. 

S. 417— Giviog post'dated cheque by person 

having no funds in bank. 

Giving a post-dated cheque by person who has no 
funds to his credit in the bank does not amount to an 
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offence of cheating when there is no evidence to show 
that the person to whom the cheque was given parted 
with any property or that he did or omitted to do any- 
thing which he would not have done or omitted to do 
if he had known that the cheque would be dishonoured. 
The dispute in such a case is of a civil nature. A.I.R. 
1940 Lah. 93=41 P.L.R. 869=41 Cr. LJ. 594= 187 
Gas. 123. 

S. 417 — Acquittal'— False representlon by Ven- 
dor that property is unencumbered — Acquittal of 
tho offence of cheating — Inferference by High 
Court. 

A sold a land to B without disclosing a prior incum- 
brance. The sale deed contained a clause that the 
property was unencumbered. Subsequently the incum- 
brancer sued on his mortgage and got a decree under 
which B had to pay the mortgage money with interest 
to save the properly from sale. B filed a complaint 
against A under Penal Code, S. 4i7; but A was ac- 
quitted. 

Hold, that the question is not of any public interest 
and the parties had a remedy in Civil Courts and 
therefore no interference with the order of acquittal is 
necessary. 84 Ind. Cas. 641=6 L.L.J. 5o=26 Cr. 
L.J. 337=A.I.R. 1928 Lah. 601. 

— — S. 417 — Cheating— Creditor and debtor. 

Where a creditor (accused), in whose favour three 
bonds for Ri. 170 were drawn up, is alleged by the 
prosecution to have accepted Rs. 116 in full discharge 
of all the three bonds but to have returned only two 
bonds and not the third. 

Held, that the dispute was a civil nature. 25 P.W R. 
>913 Gr.= i 4 Cr.L.J. 524 = 327 P.L.R. 1913=20 Ind. 
Cas. 1004. 

7. Essentials of offences. 

S. 415 — Essentials of. 

In order to constitute an offence of cheating, there 
must be deception practised upon a person; by that 
deception the person must be induced to do or omit 
to do something which he would not have done or 
omitted to do, had he not been deceived ; such act or 
omission must cause or be likely to cause, to the 
person deceived damage or harm in body, mind re- 
putation or property. 

It is not necessary to constitute an offence of cheat- 
ing under S. 415, 1 . P. Code, that the act which the 
person deceived is induced to do should actually cause 
harm to him. It is enough that the act which the 
person deceived has been induced to perform is likely 
to cause damage or harm to him. i 948 
A.L.J. 502 = A.I.R. 1949 a. 15=50 Cr.L.J. 31 = 1949 
A.W.R. 89. 

S. 415 — Essentials. 

The essence of the charge of cheating is that the 
complainant should have been deceived. A.I.R. 1941 
Sind I98=LL.R. (1941) Kar. 345=43 Cr.L.J. 73=196 
Ind. Cas. 755. 


S. 415— Essentials. 

Deception is only one clement of the offence 
cheating and not the only clement. There can be 
cheaung unless by peason of the deception, tlic per 
deceived is induced to part with any property*^ 01 

anything that he would not do 
omit to do but for the deception. AIR loao I 

93=4. P.L.R. 869=4. Cr. ?.. 7 - 394=^87 C 
1^3. 


— S. 415. The word “manner” in S. 223, Criminal P. 
C., could fairly be interpreted as including every ingre- 
dient by virtue of which the act ceases to become one of 
mere non-criminal deception and becomes one oP *cbeat- 
ing” within the meaning of S. 416, Penal Code, and 
effect of the deception upon the victim’s body mind, 
reputation or property would thus be a part of the 
“manner” of cheating. A.I.R. 1938 Lah. 828=40 Cr.L.J. 
371 = 180 Ind, Cas. 485. 

S. 415 — Elements of offence. 

In order to constitute the offence of cheating under S. 
415, there must be active deception, by which the accused 
must (a) fraudulently or dishonestly induce the person to 
deliver property, etc., or (b) intentionally induce him 
to do or omit something which causes damage etc., to 
him, or there must be a dishonest concealment of facts, 
with the like results. The word “defraud” is not de- 
fined in the Code, but connotes generally an intention to 
deceive, coupled with the possibility of doing injury. 
A.I.R. 1938 Cal. 366=60 Cal. 262=149 Ind. Cas. 903. 


— S. 415 — Essentials. 

In the offence of cheating there arc two elements — 
deception and dishonest inducement to do or omit to 
do something. Mere dishonesty is not a criminal 
offence. Moreover, to establish the offence of cheating 
the complainant would have to show not only that he 
was induced to do or omit to do a certain act but that 
this induced omission on his part caused or was likely 
to cause him some barm or damage in body, mind, 
reputation or property — which are presumed to be the 
four cardinal assets of humanity. A.I.R. 1938 Mad. 
129=1937 M.W.N. 999=46 L.W. 629=(i937) 2 M.L.J. 
878=39 Cr.Lj. 261 = 173 1 ^ 6 . Caa. 14. 

S. 415 — Essentials. 

The essence of the offence of cheating is the original 
deceit whereby the delivery of property is dishonestly 
induced. A.I.R* 1936 Rang. 471=38 Cr. L.J. 48=165 
Ind. Gas. 596. 

Ss. 417, 415 — Intention. 

Where the proceedings do not show that the accused 
had any intention of causing damage or harm by his 
act, nor can it be shown that his act was even likely 
to cause damage or harm, a prosecution for cheating 
is entirely misconceived. (1935) 157 Ind. Cas. 241 = 
36 Cr.L.J. 1136. 


a. 415 — rirht nana materials, disclosing all the 

elements which are requisite to make out an offence of 
cheating, must be before the Court before any process 
can issue in respect of it. A.I.R.1934 Cal. 457 = 35 Qr.L T. 
946—3^ C.W.N. 578=61 Gal. 792 = 149 Ind. Cas. 363. 

S. 415 — Contingent injury is not enough. 

In order to bring a case within the second part of 
S. 415 damage or harm caused, or likely to be caused 
must be the ncceisary consequence of the act done bv 
reason of die deceit practised or must be necessarilJ 
hkcly to follow tlierefrom, and law does not take into 
accoum remote possibilities that may flow from the 
act The damage or harm must be the proximate and 
natural result of the act or omission and does not in- 
clude vague and contingent injury. A.I.R. 100,, r ah 

833 = 35 P.L.R. 666=36 Cr.L.j' 276=153 Ind.®'c\s 3^ 

the considered-intention at 

the time of the offence— Damage a nece8<;ar«^ 

“““' With object or 

not fulfilling contract — Remote damage Effect. 

In o case of chcaung the intention of the accused at 
the time of the offence is to be seen and the conse- 
quence of the act or omission itself is to be 
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judged. The damage or harm caused or likely to be 
caused must be the necessary consequence of the act 
done by reason of the deceit practised or must be 
necessarily likely to follow therefrom, and the law does 
not take into account remote possibilities that may flow 
from the act. The proximate and natural result of the 
act has to be judged and not any vague and contingent 
injury that may possibly arise. 

Where tl»e accused used the name of a bogus or non- 
existent firm, with the object of not fulfilling the con- 
tract in the event of the market going up and as the 
market did go up he did not supply the goods with the 
result that the parly suffered loss; 

Held, such remote consequences must be ignored for 
the purpose of S. 415. 

Held, also that the damage likely to be sustained by 
the other party on account of the fact of entering into 
a contract with a bogus firm was a remote contin- 
gency. 85 Ind. Cas.6 41=40 C.L.J. 283 = 52 Cal 188 = 
26 Cr. L.J. 545=A.I.R. 1925 Cal. too. 

S. 4x5 — EsaeotialB. 

In order to prove the offence of cheating (Ss. 415 
420 of the Indian Penal Code) it is necessary to esta- 
blish : (i) thatsomc one was deceived; f2) fraudulently 
or dishonestly or intentionally and (3) by means of 
such deceit he was induced to change his position 
either by parting ^vith property or by doing something 
to his own injury. 8i Ind. Gas. 926=26 Bom. L.R. 
211=25 Cr.L.J. iio 2=A.I.R. 1934 Bom. 303. 


S. 415 — Adulteration of articled — Adulteration 

of saccharine with bicarbonate of soda — Sale of 
the mixture as saccharine through a broker 
Abetment of cheating. 

One B procured quantities of saccharine and bicar- 
bonate of soda and mixed them and put the mixture 
into tins which he gave to a broker to sell. The 
broker sold the mixture as genuine saccharine ai»d 
received money for it which he made over to B from 
whom he received his brokerage for the transaction. 
Tlie Broker was discharged though tried jointly with 
B and examined as prosecution witness. 

Held, that under the circumstances B w.as guily 
of abctmrrrt of * heating. 

Id order to prove tlie offence of cheating (Ss. 415 
anrl 420 of the Indian Penal Code) it is necessary to 
establish: (i) ihalsorocone was deceived; (2) fraudu- 
It nily or dishonestly or intcmionally and (3) by 
means of iucb deceit he was induced to change his 
position cither by parting with property or by doing 
something to his own injury. 81 Ind Cas. 926 = 26 
Bom. L.R. 211=25 Cr.LJ. iio2 = A. I. R. 192.1 Bom. 

___S, 4IC— Direct damage from deceit. 


The person deceived must have acted under tlie influ- 
ence of the deceit. The facts must establish damage < r 
likelihood of damage and the damage must not be too 
remote. The word “cause" doubtless excludes damage 
orcurring as a mere fortuitous sequence unconnected 
with the act induced by the deceit, except « ’^very 
event is connected with picceding event s in an unend- 
ing chain but the definition as it stands, is wide 
enough to include all tLim.igc n^uUing 01 likely to 
result a-s a natural consequence of the induced act. 
However the damage must be direi t natural or probable 
tonsegucncc of the induced act. 84 Ind. Cas. 534 — 5 * 

Cai 25^=28 G.W-N. .60=26 Cr.L.J. 330= A. !. R. 

1924 Cal. 495. 


S. 4x5 — Essentinls. 

To constitue cheating it is essential in the fint place 
that the person who ddivers property should ^ve oeen 
deceived before he makes delivery^ and in the second 
place he should have been induced to do so fraudu- 
lently or dishonestly. The deception may be by words 
or by conduct. As to what is sufficient to constitute 
deception must be decided in each case on its merits. 
59 Ind. Cas. 921=2 P.L.T. 211 = 1921 P.H.C.G. 12=22 
Cr»L.J. i 69=A.I.R. 1921 Pat. 80. 

S. 4x5 — Cheating — Elements of offence. 

To constitute the offence of cheating under S. 4x5, 
the damage or harm caused or likely to be caus^ 
roust be the necessary consequences of the act done by 
reason of the deceit practised or must necessarily follow 
there from. Merc possibility of annoyance isnotenoukh, 
34 P.R. i9i8Cr.=2o Cr. LJ. 77=48 Ind. Cat. 877. 

S. 415 — Cheating — Essentials of offence. 

To constitute the offence of cheating it is not neces- 
sary that the deception should be by express words but 
it may be by conduct or implied in the nature of 
transaction itself. The intention of cheating must be 
inferred from the previous or subsequent conduct of 
the accused. In order to find whether a person is 
guilty of cheating, the Court has to take into consid^ 
ration the cumulative force and cfiTcct of all the sur- 
rounding circumstances. t 8 P.W.R.1915 Gr .=16 Cr. 

L J. 657=30 Ind. Cas. 641. 

8. Interpretation. 

S. 415 — Interpretation. 

It is clear from the words of S. 415 that mere deceit 
of a person is not sufficient. The mere doing of 
something fraudulently or dishonestly is not sufficient. 
The deceit of the fraudulent or dishonest person must 
induce the person deceived to deliver some property, or 
to consent (hat some property shall be retained, or 
intentionally induce the person deceived to do or omit 
to do something which he would not otherwise do <>r 
omit to do, and, the words “and which act or omission 
causes or is likely to cause damage or harm to that per- 
son in body, mind, reputation or property.*’ arc im- 
portant. But wlicn the section says “which act or 
omission causes or is likely to cause damage or harm 
to that p'fson in body, mind, reputation or property,’ 
it clearly means — which act or omiision in itself causes 
or is likely to cause damage or harm to that perwn in 
body, mind, reputation or properly and that if that 
damage or harm is dependent upon the future act of 
some other i>ersr>n, then such damage or harm is too 
remote 10 be wiiliin the the provisions of Oic section 
which conlemjilatcb that the act done is in itself likely 
10 cause damage or harm and which is not dependent 
for damage or harm upon the entirely problematical 
action of some other person. To u.sc a trite phrase, 
the act done or omitted to be done must be the cao^ 
causans of the harm caused or likely to be caused. 
A.I.R. 1938 Sind 193=40 Cr L.J. 61 = 1 . L. R. (i 939 ) 
Kar. 163 = 178 Ind. Cas 226. 

S. 415— The deceit referred to in S. 4I5 and 111 . 

(f) to that section may be by conduct and the native 
of transaction itself may imply an assertion. A.I.R. 
1932 Bom. 273 = 34 Bom. L.R. 313=56 Bom. 204=33 
Cr. L.J. 401=137 Ind. Cas. I42. 

S. 415 — ‘Wrongful gain need not acCroe from 

party deceived 

‘Wrongful gain’ need not be made _ out of 
person deceived, to constitute cheating. Either 
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'Wrongful g^* to party deceiving or * wrongful lose ’ 
to party deceived is necessary under S. 415. I.P.G. 16 
Cr.LJ. 763=31 Ind. Gas. 353 (Mad.). 

^ 9. Jurisdiction. 

— — S . 415 — Jurisdiction — V. P. F. purporting to 
contain tea bat reaUy sawdust sent £rom Msulras 
to Hyderabad — V. P, P. paid for at Hyderabad — 
Completion of offence — Jurisdiction of Madras 
Court. 

Accused sent by V.P.P. certain boxes purporting to 
contain tea at the order of A to Hyderabad. A paid 
the value payable amount and took delivery of the 
boxes but on opening found them to contain merely 
sawdust. 

Held, the delivery contemplated by S. 415, Penal 
Code is ' delivery in any person *, a phrase which will 
include even an agent. The deceit and the delivery in 
consequence of the deceit were complete when the money 
was banded over to the Post Office and the subsequent 
delivery by the Post Office to accused was not a neces- 
sary ingreffient of the offence and therefore the offence 
was complately committed to Hyderabad and the 
Madras Court had therefore no jurisdiction. loi Ind. 
Gas. 484=1927 M.W.N. 221=28 Gr.L.J. 452=8 A.I, 
Cr.R. 69=A.I.R. 1927 Mad. 544=52 M.L.J. 5 i i. 

10. Procedure. 

—8. 417 — Procedure — Cr. P. Code, S. 233 — Joint 
trial for separate offences — Legality. 

The accused were charged with one offence though 
the complainants stated that they were cheated sepa. 
rately at different intervals. The charge sheet did not 
make it clear which of the accused persons was being 
charged with abetment and which of them was being 
charged with the substantive offence. 

Held, the offences were all separate and a joint trial 
'of the accused persons for ten separate offences was not 
only irregular but illegal. 69 Ind. Gas. 271=25 O.C. 
,151=23 Gr.L.J. 687=A.I.R. 1922 Oudh 250. 


II. Sentence. 

S. 417 — Dual sentence. 

Person’s connection with specific offence of cheating 
only through conspiracy— Persons sentenced for cons- 
piracy — Additional sentence for specific offence of cheat- 
ing should not be passed. A.I.R, 1939 Cal. 376=69 
C.L.J. 298=41 Cr-L.J. 255=186 Ind. Gas. 171. 

Ss. 417, iao*B — Conspiracy to cbeat -Punish- 

jnente 


The accused were charged with cheating in pursuance 
of a conspiracy which was not proved, and the evidence 
showed that the offence of cheating was committed 
without conspiracy : 

Held, that the accused could be punished for cheating 
only. A.I.R. 1936 Boiu- 198=60 Bom. 485=38 Bom. 
L.R. ISBN'S? Gr.L.J. 753=162 Ind. Cas. gSo. 


S. 419— Sentence — Previous convictions for 

eheft — If can be considered. 

• 

It seems somewhat anomalous 'that previous convic- 
tions of an accused for theft and burglary should be 
taken into account in increasing his sentence vhere the 
subsequent offence is cheiting by pcrsonatiofi under 
S. 419. ITO Ind. Cas. 536=26 Gr.L.J. 3i2=A.I.R. 
I 927 Lah. i20. ^ 


S. 420 

Synopsis. 

i« Attempt. 

2- Burden of proof. 

3. Cheques. 

4- Civil Action. 

-Concealment of fact, 
ffz. Conspiracy. 

7. Contract. 

8. Deception by conduct. 

9. Defence. 

lo. Essentials and scope. 
fix. Evidence and proof. 

13. Intention. 

14. Interpretation. 

15. Jurisdiction. 

_i6. M isre preseo tatifln. 

17. Procedure. 

18. Sentence. 

19. Similar offences — Distinguished. 

20. Speculative schemes. 

21. Miscellaneous. 


1. Attempt. 

Ss. 420, 511— Attempt to cheat. 

A man may be guilty of an attempt to cheat, 
although the person he attempts lo cheat is fore-warned 
and is, therefore, not cheated. A.I.R. 1941 Oudh 3= 
1940 O.W.N. 819=41 Cr. L.J. 881 = 1940 A.W.R, 381 
= 16 Luck. = 194=190 Ind. Cas. 259. 


Ss. 420, 511 — Trick of doubling notes. 

A Sub-Impector of Police named T on receiving in- 
formation that the accused gave out that he could 
double Govt, currency notes, visited the accused in the 
guise of a Seth and arranged to bring notes on the fol- 
lowing night for doubling them. T then took some 
notes to the accused after arranging that other Police 
Officers should aUo come to the place and wait within 
call. The accused tied the notes together with pieces of 
paper of same size and performed certain process. 
After some hours, the accused took up the packet and 
untied it. While he was so engaged, however he managed 
to subiiiuie another packet for the packet of notes 
and concealed the latter packet under his buttocks. The 
Sub-Inspector detected what bad been done, caught 
hold of accuied’s bands and shouted to the Police Offi- 
cers to come up. The Sub-Inspector asked the accused 
where he bad put the original packet and the accused 
pointing to the packet which had been substituted for 
it and which was lying before him said that that was 
the packet. This packet wa.s opened and was found to 
contain seven copies of a book. Under the right side 
buttocks of die accused was found the pocket containing 
the notes. It was in the same condition as when orici® 
nally tied. ^ 


Held, that although an offence of cheating was not 
actually committed, there was an attempt to deceive 
and the mere fact that the Sub-Inspector did not hand 
^er the ffic notes because he was deceived but mcrelv 
^cauie he wanted to secure the accused’s conviction^ 
US' position in regard to the ac- 

1^“' *■ clearly went beyond the 

*««lto induce a person 
to hand over notes to him on the assurance that he 
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could double them and did an act towards the comxnis- 
Sion of the offence of cheating. It is not necessary that 
the accused should complete every stage in the actual 
onence except tlie final st^e. In these circumstances, 
the accused could be convicted under S. 420 read with 
S. 511 of the I.P.G. A.I.R, 1941 Oudh 3(6)='i940 
O.W.N. 819=41 Cr. L.J. 881 = 1940 A.W.R.C C. 381 
= 16 Luck. 194=190 Ind. Gas. 359. 

— — Ss. 430, 5n — Pawning of bangles of alloy of 
gold describing them as ‘gold bangles’. 


m 

Held, that acquittal was bad as the execution, of 
the bond of indemnity was not a portion of the appli- 
cation and was an act which would ordinarily take 
place before the act of cheating is completed* The 
applicant would be willing to take the money without 
an indemnity bond and by his making a false attempt 
in asking for the money the offence would be just as 
complete, whether an indemnity bond was or was not 
insisted upon. 15 All. 173 and 16 Cal. 3 to, Foil, ito 
Ind. Gas. 8t3=io A. I. Gr. R. 567=29 Cr. LJ. 780= 
30 P.L.R. 4 o5 = io Lab. 253=A.I.R. 1928 Lah. 551. 


There is no such thing as “pure gold” in the jewellery 
trade. The purest gold used, is 22 carat, or 22 parts out 
of 24. When a peison pawns bangles ofonly about 12 
carat, that is to say, a good deal below the ordinary 
standard, he cannot be successfuly charged with offence 
of attempting to cheat, if he describes them as “gold 
bangles.” It is a case of caveat emptor i.c., it is for 
the pawnee to test the articles before taking them. 
A.I.R. 1985 Rang. 426=37 Cr. L.J. 179=159 Ind, Gas. 
789. 


Ss. 420, 511 — Attempt to cheat by legal prac- 
titioner. 

An accused, who was one of the leaders of the Bar, 
wrote a letter to another containing a definitely false 
statement with a view to get certain valuable security 
from the other person and caused the letter to reach such 
other's hands. But It was not proved beyond reasonable 
doubt that it was that letter and the deception contained 
therein alone which induced the other to put the 
security under the control of die accused. It was clear 
that the conviction of the accused for attempt to cheat, 
meant complete ruin to him. 

Held, that the accused was not guilty of cheating, 
but as be had done all he could to bring about the 
result, he was guilty of attempt to commit an offence 
of cheating. A.I.R. 1935 Rang. 456=37 Cr. L.J. 217 
= 159 Ind. Gas. 1065. 

S. 420— Attempt — A asking Currency Office 

for payment for two halves of two currency notes 
— Currency Office making payment already to L— - 
Noni.executlon of an indemnity bond by A — Nature 
of offence by A. 

An attempt to commit an offence punishable under 
S. 511 though the final act short of actual commission 
of Uiat offence has not been accomplished. 

A informed of die Currency Office that he had lost 
two halves of two currency notes of Rs. 100 during a 
journey and after gcuiitg instructions received in 
reply to his enquiries, he forwarded to the Currency 
Office die halves ol dus two notes still in his possession 
with the prescribed application forms and affidavits 
testifying that he was the owner of the notes. Mjc 
C urrency Officer had however already paid the value 
of these notes to a firm on representation by that firm 
that the halves of die notes liad been stolen from L, 
one of the partners who was carriitg them from Delhi to 
Abamadabad. A was pros«cutcd under S. 5ii read 
with S. 420, Penal Code. The Trying Magistrate, 
without recording any cle.ir finding as to the dishonest 
intention of the accused in endeavouring to recover 
the value of the currency notes, acquitted him on the 
ground dial u wa> the practice of the Currency offices 
not to make payment such in cases until the 
claimant had executed an indemnity bond, and as no 
such indemnity bond had been executed by A, his 
conduct bad not amounted to an attempt to cheat but 
had remained within the stage of preparation for the 
oflelicC. 


• ’•If 


440 — Attempt. 

In the offence of cheating the actual transactn 
must have begun and an act to bear upon the mind 
of the victim must have been done before a prepara- 
tion can be said to be an attempt. 99 Ind. Gas. 127. 
=28 Cr. L.J. 95=A.I.R. 1927 Mad. 77 “ 5 i M.L.J 
635 * 


— —S. 420 — Attempting to obtain money from 
another by lodaciog him to believe that God has 
ordered him to pay — Nature of offence. 

Where the accused attempted to deceive one J. by 
making liim believe that God had ordered hira (ie.J.) 
to pay money to the accused and thereby dishonestly 
induce J. to pay him Rs. 300. 

Held, that the accused was guilty of an attempt to 
cheat but neither under S. 503 nor under S. 508. 6 
M. 381, Foil. 86 Ind. Gas. 339=26 Cr. LJ. 755 “^ 
Mad. 774=21 M.L.W. 174=1925 M.W.N. II3=A.I.R. 
1925 Mad. 480=48 M.L.J. 190. 


~S. 420. 

It is not correct to say that there can never be 
an attempt to commit the offence described in S. 4 ®®* 
77 Ind. Gas. 827=25 Cr. LJ. 475=A.I.R. 1924 
120. f 

S. 420— Sending false claim as to quantity of 

insured goods lost — Lessor of premises aldll^in 
the claim — Abetment of attempt. 

The appellant had insured his stock of paddy which 
was burnt by fire; he made a claim on the basis th« 
75,o4o baskets of paddy were stored. It was found 
that the mill godowns could not accommodate more 
than 15,000 baskets. 

Held, that the claim was not a mere exaggeratiw 
but was a false statement as to the quantity 8to*’ea« 
that the first appellant having sent the notice of the 
fire and also tlie claim papers, must be regarded as 
having gone beyond the mere stage of preparation to 
the stage of attempt. 

Where A let B use his mill for storing paddy and 
his cover notes on the mill and stated to 
that 75,000 baskets of paddy were in the miUwn« 
it was burnt knowing that the capacity of hil Od 
was only 15,000 baskets, and further having 
paddy refuse in the godowns pretended it was paddy* 

Held, A had aided and abetted the attempt to cheat 
under the second clause of S. 107, I.P.G 82 I®-.' 
Gas. 39=2 Rang. 53=3 Bur. L.J. 1=25 Cr. 1 -J* 
ii 75=A.I.R. 1924 Rang. 241. 

S». 420, 417 and 5H — Putting blank 

registered cover to get acknowledgment reccip • 

The action of an accused in putting blank 
paper In a registered insured envelope and sending in 
cover to the complainant to whom he <iwcd money 
the create evidence to plead discharge, amounts 0^7 
an attempt to cheat and not cheating under S. 42 


^ ^ P^AL ^ODE (1560), S 420—1. Attempt. 
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I.P.G.y inasmuch as the acknowledgment receipt of an 
insured parcel was not a valuable security. 17 Cr.LJ. 
273=1 Pat. LJ. 391=3 Pat. L. W. 99=34 Ind. Gas. 

992 * 

Ss. 420 and 511 — Cheating — Attempt — What 

constitutes. 

An offer for sale of certain spurious trinkets under a 
false representation that they were of gold, supported by 
an untrue statement that they were stolen goods, is an 
attempt at cheating under S. 420 and 51 1 of the I.P.G., 
the essential test in such cases being the deception of 
the victim, the dishonest causing to arise in his mind an 
impression, the reverse of truth calculated to induce 
him to do or refrain from doing something he would 
not otherwise door refrain from doing. 13 P.VV.R. 1914 
(Cr.) = i4 P.R. 1914 {Cr.)=66 P.L.R. 1914=16 Cr-L.J. 
265 23=Ind. Gas. 473. 

Ss. 430, 4 i 7 and 511 — Attempt to cheat — 

Sending waste paper by regisetred post. 

The despatching of an insured envelope containing 
waste paper with the intention of furnishing evidence of 
payment of debt is an attempt of cheating and the 
sender should be convicted under Ss. 41 7, <>t 1 of the Code. 
10 P.R. 1913 (Cr.)= 14 Gr. L.J. 436=30 P. W. R, 1913 
(Cr.) 299 P.L.R. 1913=20 Ind. Gas. 596. 

2 . Barden of proof. 

S. 420 — Cheating guilty knowledge — Onus. 

Accused pawned six rings stated to be of gold but it 
was discovered that the rings were of silver gilt. 

Held, that the burden of proving that the accused 
knew that the rings were not what he suggested them 
to be, was on the prosecution. 20 Cr. L.J. 760=^^ 
Ind. Gas. 609 (Cal.). ' 

S. 420 — Burden of proof. 

The onus as regards dishonest or fraudulent representa- 
tion is upon the prosecution and not on the 
defence. 15 A.L.J. 807=19 Cr.L.J. 45=42 Ind. Gas. 
1005. 


3. Cheqnes. 

■ S, 420-— Goods obtained by tendering post' 
dated cheque. 

In framing a charge under S. 420 it is necessary tc 
set out not merely the fact that the accused had 
obtained goods by dishonest means, but also the 
deception which has been practiced. It is necoesar^ 
that the representation should he rncutioned in th< 
charge, 10^ that the accused may have an opportu' 
nity of saying cither that he never made such rc' 
presentation, or that representation was not in fac 
false, or that it was not in consequence of this represen 
toUon that the goods were obtained. The need ol 
fuming a precise charge is all the stronger when th< 
charge^ is based on a transaction of obtaining goods b> 
tendermg post-dated cheque, in which the representa* 
tion IS implied rather than directly expressed. Th< 
act of drawing a cheque is held to imply at least thre< 
statements as to the state of afFairs existing at the time 
when the cheque is drawn: llrst. that the drawer has ar 
account with the bank In question, secondly, that h< 
has authonty to draw on it for the amount shown or 
the cheque and thirdly, that the chequ--, as tlrawn 
IS a valid order for the payment of that amount 01 
that tlic present state of affairs is such that in tin 
ordinary course of events, the cheque will, on futuri 
presentment, be honoured. It does not, however 
imply any representation that the drawer already lia: 
money *n the bank to the amount shown on die 
cheque. What representation are implied by the draw- 
mg of a post-dated cheque, and whether these 
F. Y. D. 12—32. 


representations can be called false in the sense just 
mentioned are matters which must depend on the cir- 
cumstances in which the cheque is drawn and delivered 
as a mode of payment. Where the accused simply 
stated that he would pay by cheque and left the com- 
plainant to discover that the cheque had been post- 
dated after his departure, the correct procedure would 
probably be to set forth that the accused stated that 
he would pay for certain goods which he had ordered 
by cheque and thereupon delivered a cheque for the 
amount in question, and thereby implied that he had 
authority to draw upon the bank for that amount and 
that the cheque so drawn was a valid order for the pay- 
ment of the amount shown thereon. His payment by 
cheque, however, cannot be held to have implied that 
he already had funds in the bank sufficient to cover 
the amount shown on the cheque. A.I.R. 1939 Lah. 
95=1. L.R. (1988) Lab. 662=41 P.L.R. 214=40 Cr. 
L.J. 494=181 Ind. Gas. 95. 


$5.420,30 — Post-dated cheque. 


Where the goods already delivered, (he accused gives 
a post-dated cheque and gets a receipt but the cheque 
is dishonoured, the receipt not being valuable security 
within the meaning of S. 3 o, no offence of cheating is 
committed. The remedy of the complainant lies in a 
Civil Court for breach of contract. A.I.R, 1936 Cal. 
324=62 C.L.J. 119=39 G.W.N. 1182=37 Cr. L.J. 
828=163 Ind. Gas. 232. 


S. 420 — Issuing cheque knowing it will be 

dishono ured . 

Where a person issues a cheque to another and it is 
dishonoured, and it appears that the failure to meet 
payment is not accidental, the presumption is that the 
drawer knew that the cheque would be dishonoured and 
he is guilty of cheating under S. 420. A.I.R. 1033 
Oudh 86 = 9 O.W.N. 1136=34 Cr.L.J. 124=8 Luck. 
286 = 141 Ind. Gas. 192. 


4. Civil Action. 

$. 420 — Execution of decree. 

A decree-holder received a sum of money from the 
complainants, the grandsons of his judgment-debtor, 
under a promise of the decree-holder that no further 
liability under ihe decree passed against the judgment- 
debtor would attach to his grandsons, but subsequently 
the decree-holder filed an application that the names of 
the complainants should be brought on the record of 
the execution file, but no relief was claimed against 
them and the desired execution against tlie other judg- 
ment-debtors. The Court disallowed the objcction.s. 
Later on, he filed another application for execution 
and relief was claimed against die complainants also. 
In a complaint by the grandsons of the judgment- 
debtor, it was alleged that this application amounted to 
an offence of cheating. There was no evidence to show 
tliat at the lime when the decree-holder received the 
money, he had any di^^honcit intention to cheat the 
complainants. 

Held, that it could not be said that the decree- 
holder cheated and thereby induced the persons deceived 
the complainants, to deliver the money to him and 
there was to de'^eption practised. At most he might be 
said to have committed a Ijrcach of faith when he pro- 
ceeded contrary to liis promise to execute Uie decree 
against complainants but that breach of contract or 
breach of faith did not amount to the criminal offence 
of cheating punishable under S. 420 and that the facts 
only g.ivc rise to a purely civil action and did not 
amount to the commission of an offence of cheating 
punishable under S. 420. A.I.R. 1936 Oudh 372 = 37 

Cr.L.J. 907 (2) = 1936 O. W. N. 754=164 Ind. Gas. 
144. 
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PENAL CODE (1860), S 420 — 4. Civil Action. 


S. 4ao. 

When it is doubtful whether it is a case of breach of 
contract of cheating and where there is no clear and con- 
clusive evidence of the crirninal intention of the accused 
at the time the offence is said to have been committed 
and where the party said to be aggrieved has an alter- 
native remedy in the Civil Court the matter should not 
be allowed to be fought in the Criminal Courts. 159 
Ind. Cas. 167 (i)=37 Cr.L.J. 38 = 16 P.L.T. 553. 

S. 420 — Using criminal Court to enforce civil 

claim — Impropriety of. 

There is no ground for making a criminal charge 
against a person against whom there is a civil claim 
and to use the criminal Courts for enforcing a civil claim 
is highly improper. A.I.R. I933 All. 818 = 35 Cr.L.J. 
224 (i) = 55 All. 562 = 146 Ind. Cas. 904. 

S. 420 — Offence under S. 420, if made out 

under circumstances and facts stated. 

The complainant alleged in his complain that he 
approached the accused to drop certain criminal pro- 
ceedings in respect of the execution of a decree and 
to withdraw the execution proceedings against him on 
receipt of a certain sum of money. The accused agreed 
to this and an agreement was written out by a petition- 
writer and also a promissory note. The complainant 
signed the compromise but the accused took it back 
from the petition-writer without signing it saying that he 
had to consult a friend before signin g it and never 
eiumcd the document. On these facts, a complaint 
under S. 420, I.P.C., was made against the accused. 

Held, that thf'sc facts did not C'»nsl tule an offence 
and in any case, the matter was of such a doubtful 
nature both on the facts and in law that no criminal 
proceedings should be taken on the allegations made 
in the complaint, A.I.R. 1933 Lah. 215=35 Cr. L. J. 
103=146 Ind. Cas, 552. 

— * — S. 420 — Sharp practice resorted to for realis- 
ing debt. 

There was a dispute h-tween the complainant and the 
accused with regard ton cow and calf which had been 
made over by the fo'iiicr l«i the accused as security for 
money lent by him. The complainant took two res- 
pectable elders to the accused to demand the return of 
the cattle. Withotit having the matter referred to 
lliem, they decided that Rs. 50 would he the proper sum 
It) be paid to get them back. On paying Rs. 50 ac- 
cus'd accepted it and demanded die balance of the 
debt due to him. 

Held, that though the accused’s .act might appear t^ 
be sba»^p practice, it was nca something for wliich he 
cotjld be made rrinjiiinlly responsible under S. 420, and 
that the. cornpUinant might have recourse to the 
Civjl Court. 1933 Rang. 215=34 Cr.L J. 1197 

= 146 Ind. Ca.s. 41. 

S. 4.0— Civil dispute — .applicability. 

Where the disj)iiie between the parlies seems to be 
olativil nature, the ronvirtion oji a charge of cheat- 
ing is unsustainable, loj Ind. C'as. 450 = 28 Cr. I.J. 
834--.'\.IU. 1928 Pat. 13. 

— — S. 420 — Applicability. 

The toinplalnant sold two huts to the acented for a 
sum of lu. 150. Out of the consideration to be p.atd 
a sum of Rs. .17 was to be set off on account of a debt 
w'hi* b the toinpl.'iiiiani owf<l to the .accused and the 
bahiiH «• was to lie pai'l to the t<»mj)!ainant by the ac- 
tns<d on the execution of the document. The accused 
got the kohala executed ami regbtrrcd but failed 
and neglected to p.iy the Inl.mcc of the consideiation. 


Held, that the dispute was of a civil nature and was 
not one covered by S. 420. g4 Ind. Cas. 204=43 
C.L.J. 287=27 Cr. L.J. 588. 

Ss. 420 and 477—Gheatuig — GanceUatioa of 

doenment — Fraud. 

Where the accused had executed a Kobala 
and presented it for Registration but took it back 
from the Sub-Rsgistrar before registration on a pretext 
and tore it to pieces. 

Held, that the charge of cheating could not be main- 
tained as the person cheated was the Sub•Rcg^B^rar and 
he did not complain. Under the circumsiaaces of 
the case the charges should nut be enquired into by 
Criminal Court as a civil suit for specific perfor- 
mance was pending. 21 Cr, L J, 16=30 C.L.J. 175= 
54 Ind. Cas. 64. 

— — S. 420 — Cheating — Elements of — Indnclng to 
execute a documeot, if offence — ^Judgment-debtor 
induced to execute bonds ou inducement of post- 
ponement of sale — Sale held — Offence. 

In case of cheating it must be shown how 
the complainant was misled, what loss he has 
suffered or what attempt to obtain a benefit to his 
prejudice was made by tlic accused. A judgment-debtor 
was induced by the decree-holder to execute two bonds 
for fictitious consideration on inducement of post- 
ponement of sale. The sale was held. The remedy of 
judgment-debtor was by civil suit for damages as the 
offence of cheating is not made out. To induce a person 
to execute a document is not an offence unless it is 
shown that the inducement was made by some false or 
fraudulent representation. 18 Cr. L.J. I3l=37 I***®* 
Cas. 483 (All.). 

S. 420— Cheating — Life Insurance Company — 

Death of assured —Declining to pay policy unlll 
age of deceased proved. 

Where a Life Assurance Company had reason to 
believe that the age of (he assured was much more 
than that given in the application, i.o. 50 years, a^ 
declined to pay the policy on the death of the assured 
until the age of the deceased was properly proved. 

Held, that a charge of che.iting was not main* 
tairiablc against the company and that the proper course 
would be to institute a suit ag.alnst the company to 
enforce pavmenl. 17 C.^V.N. 761=14 Cr. L.J. 39®“ 
20 Ind. Cis. 222. 

5. Concealment of fact. 

S. 420— Fraudulent prospectus. 

In order to make a company prospectus fraudulent, 
it is not nccccwry that there should be a false reper- 
Ecntation in it; even if every word is true, the sup- 
pression of m.-itcrial facts may render it fraudulent. 
To judge it.s effect, it should be rend as a whole. 

Where two or more persons agree to issue a pro> 
pcc-tus and by the concealment of fact* rlcccivc the 
public and fraudulently or dishonestly induce them JO 
i.ikc shares in a company, the offence of conspiracy t 
cheat is foinplcic, A.I R. 1944 Mad. 4*0 (^'“ 
M.W.N. 312=46 Cr. L J. 266=217 Ind. Cas. 220. 

Ss. 420, 366. 

Married girl of 14 years married by 
another person on taking bride price from 
that girl was already married was not disclosed— Oir 
mother consenting party — Offences under .Ss. 3 - 
held committed. A.I.R. 194*1 212=44 Cr. 

r, 00=22 I’al. 263 = 207 Ind. Cas. '120. 
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Sb. 420, 412 — Sale — Wilful concealment of 

incumbrances. 

\^^ere the vendor has deceived the purchaser into 
believing that there was only a particular incumbrance 
on the properly sold whereas in fact tliere were other in- 
cumbrances known to the former, a prosecution of the 
vendor for cheating cannot be thrown out merely because 
Ae purchaser was empowered by a covenant in the sale- 
dMd to recover any further moneys for which the land 
might be liable, presumably by a civil suit. The 
existence of a civil remedy would not necessarily 
exclude a trial by a Criminal Court of an offence. 

A.I.R. 1933 All. 42 = 33 Cr. L.J. 884 (i) = i40lnd. 
Cas. 97. (2) 

S, 420 — Silence— Dishonest concealment — Of- 
fence. 

Silence of accused may be rendered into dishonest 
concealment by the circumstances of the case and 
may amount to deception within the section. 84 Ind. 
Cas. 1041=40 C.L.J. 256=52 Cal. 347 = 29 C.W.N. 
447=26 Cr. L.J. 4or=A.I.R. 1925 Cal, 14. 

6 . Conspiracy. 

Ss. 420, X20-B— Conspiracy. 

An owner of a tea estate made an application to 
Tea Licensing^ Committee for transfer of export 
quota rights in which he mentioned the export quota 
for m excess of what was fixed to his credit by the 
committee. A clerk of the Committee whose duty 
was to check wlicther the transferor had in fact the 
sought to be transferred to his credit, wrote on 
the application that the quota mentioned therein was 
available’ for transfer. Due to this false endorse- 
ment, the transferor was granted the quota transfer 
certificate which enabled him to transfer export quota 
rights for m excess of what was to his credit and 
thereby made a huge wrongful gain* 

Held, that the fraud was committed at the instance 

of the transferor and as the quota transfer certificates 

were by themselves properly and the documentfi of title. 

otn the transferor and the clerk were guily under 

Ss. 420 and 120-B, Penal Co<ie. A.I.R. iq.to Mad. 

*55-1939 M.VV.N. 1125=41 Cr. L.J. 388= 1O7 Ind. 
Cas. 33. JO/ 

— Sb. 420, 420-B— Conspiracy by 6 %e persons to 
cheat. 

Where five persons are alleged to have combined to 
deceive another, and four are given the benefit of 
doubt, the poMi ion of the remaining accused who is 
found guilty of dcccpdon is not affected, 'i'hc partici- 
pation of the others bcimr eliminated, he (s the only 
person who was responsible for deeeption which ex- 
hypothes. did take place. His conviction is not 
vitiated by the foct that the other four are acquitted. 
A.I.R. 1936 All 357 =* ,^36 A.W.R. 249= «936 A L. I. 
4*3 — 37 Cr. L.J. 697= 162 Ind. Cas. 748. 

7 - Contract, 

~S. 420— Illegal contract. 

K criminal prosecution for cheating 
must fail if It is based upon a contra/ 1 which could be 
enforced m a Civil Court is wrong. A.I.R. in.iOudh 

A W R 

381 = 16 Luck. 194=190 Ind. Cas. a-.o. * 


caste. 


S. 420 -Passing of woman to be of different 


A person’s examination as a witness for prosecution 
cannot vmate the (rial, where his name is not m^ 

*1 the r • complaint or the police chalan 

as the participator in the offence though the Court 


discovers him to be so, for the first time as the lime 
of giving evidence. Though a transaction fails 10 give 
rise to a legal contract the object of which is unlaw- 
ful and opposed to public policy, it cannot warrant 
the assumption that no criminal offences can be perpe- 
trated during it. Where a person passes a rajpnt 
woman as kunbin to the complainant and takes 
money from him, he is guilty under S. 420. 21 Cr, 
L.J. 820=58 Ind. Cas. 820 (Nag,). 

S. 420— Cheating— Immoral and illegal con- 
tract — False representation. 

A agreed to let her daughter on hire to B for con- 
cubinage for one year in consideration of B paying her 
Rs. 70. B paid A Rs, 35 in advance. Subsequently A 
refused to deliver her daughter to B or to return the 
sum of Rs. 35 advanced by him. 

Held, that the conviction of A for cheating should 
be set aside. A party should not be allowed to prosecute 
on a charge of cheating, when he would not be entitled 
to obtain from a Civil Court any relief for breach of 
the contract. 14 Bom. L. R. 503=13 Cr.L.J. 521 = 15 
Ind, Cas. 793. 

8> Deception by conduct. 

— — S. 420 — Deception by conduct. 

It is not necessary that deception should be by exs 
press words and it may be by conduct or implied in 
the nature of ihc transaction itself. loi Ind. Cas. 458 

=8 A.I.Cr.R. 11=28 Cr.L.J, 426=A. I. R. 1927 Sind 
161. 

S. 420 — Deception through agent. 

Deception may be practised by representation made 
through an innocent agent, and so more through a 
conspirator. 

It is not necessary that deception should be by ex- 
press words and it may be by conduct or implied in 
the nature of the transaction itself. loi Ind. Cas. 
458=8 A.I.Cr.R. 11=28 Cr.L.J. 426= A, I. R. 1027 
Sind i68. 

S. 420 — Cheating — Raising money on house 

already sold in execution. 

It is not necessary in order to cheat that the decep- 
tion ihould be by express words; it may be by con- 
duct or implied in the nature of the trans.nction itself. 
32 C. 94 i, Foil, A judgment-debtor induced a person 
to advance money on house already sold in execution 
and the decree-holder was paid off. The judgment- 
debtor subsequently withdrew the sale-proceeds from 
Court and appropriateil it. 

Held, that prima facie case of the offence of 
cheating under .S. 420 existed against the judgment- 
debtor. 114 I’.L.R. iQi 2 =io P.W.R. 1912 (Cr.)=io 
Cr.L.J. 456 = 15 Ind. Cas. 88. 

9. Defence. 

S. 4.’0 — Defence. 

If the transactions relied upon by the prosecution 
and proved to amount to offence of cheating, then whe- 
tlier oiher transactions between the parties were 
honestly performed will make no dilTerence. A. I R 1040 
Smd 5j=I.LR. (1942) Kar. 292 = 44 Cr. L. 1 . 324= 
20-^ Ind. Gas. lo. ' ^ 

420--Offcnce of cheating. 

It is no defence that the asvociation of the accused 
wall the complainant has resulted in a net profit to 
the complainant. A.I.R. 1943 sind 5i = I.L.R. (,942) 
Kar. 292=44 Cr. L.J. 324 = 205 Ind. Cas. 10. 

S. 420. 

Officer of Board delivering false bill— Prosecution 
under S. 420— Officer not acting in pursuance of the 
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Bombay Local Boards Act and hence not protected by 
S. 13$ of that Act. A.I.R. 1940 Bom. 35*4* Bom. 
L.R. 1227=41 Cr.LJ. 256=I.L.R. (1940) Bom. 29= 
186 Ind. Cas. 133. 

S. 420— Extracting money for bribing public 

servant. 

Where, while certain persons were being tried for an 
offence, the accused representing that he could im lu- 
ence the Court in their favour, received money from 
them and on his being prosecuted for cheating, pl^ded 
that the money having been received for an ill^al 
purpose, it should not form the basis of a prosecution. 

Held, that such a contention was unsound. A. I. R. 
1933 Rang- 199“34 Cr.L j- 1255 = 146 Ind. Cas. 640. 


440 — Graver and leaser offence, 

The offence under S. 4x7 is cheating generally but 
that under S. 42o is an aggravated type of the oflfcnce 
involving delivery or destruction of valuable iccunty* 
82 Ind. Cas. 57=20 M.L.W. 9i9 = 25 Gr.L.J. iigS"" 
A.I.R. 1926 Mad. 367. 


■S. 4S0 — Ingredients of the offence. 


To sustain a conviction, it must be proved that 
the person deceived was induced to do somethin 
which otherwise he would not have done, ^d mi 
act has caused himself some damage. The damage 
must be proved by evidence. 2 U.P.L.R. (All.) 179^ 
57 Ind. Cas. 103=21 Cr. L-J. 583. 

XI. Evidence and proof. 


S. 420 -Delivery of property indneed by ac- ^ ^o-Misrepresentation. proof of, 

«•. .« .A? D Av tk Dap* ^ ... 


ensed's cheating— Representations of a third per- 
son. 

For a conviction under S. 420, I.P.C., it it necessary 
for the prosecution to prove that there had been not 
only an act of cheating on the part of the accused but 
also that by the very act of cheating the person cheated 
was induced to deliver property. If properly is dcU- 
vered owing to the effective inducement of a third 
person’s assurance, there is no offence under the 
section. 18 A.LJ. 371 =21 Cr.L.J. 382=55 Ind. Cas. 

730. 

xo. Essentials and scope. 

Ss. 420, 417— Essentials— Offences under— 


Difference. 

The vital difference between the offences under 
Ss. 417 and 420 is that whereas an offence against the 
latter section is a congnizablc one, that agaimt the 
former is non-cognirablc and investigation of it can 
only l>c undertaken by ihc Police on ilic instructions of 
a Magistrate, whereas in the other case, the Police 
act on their own rooiion under Ss. 154 and 156 of the 
Criminal P.C. A I.K. 1P45 P C- l8 = (l915) A.L.J 47- 
(.94,) . MLJ. 8 r. = .945 M"N- 49==6 

4G Cr.l. 1.413 = 47 

igV 5 O.W.N. 258-1945 AAN .R (P <-) „ ' “ 

(1915) Lah. 1 = 1 . L.R. (’ 9 » 5 ) Supp- 7 ' 

Ind. .'\pp. 20 '}'= 2 i 7 I"'*- ‘ (P-G-)- 

S. 420— Offence depends on successful 1 d- 


ducetnenc of person cheated 

The quesiion whether an offenc*' has been committed 
under S. 420, I.P.C.. docs n-l depend upon the ac 
cu<rd’s succcks in swindling of the amount of times 
that he has managed to ohuin prop.-rty by cheating 
but depends in each individual case on the successful 
inducement of the person cheated. 

Held on fans t‘ at there was no infringement of the 
nrovivi„’ns of S 231, Criminal P.C. A.I.R. 1936 Cal 
67B-38 Cr.Lj 4 =•‘85 Ind. Cas. 817. 

S 420— Essentials. 

An offence under S. .^20, docs not condst merely in 
a fra'iclulent or didione i represcnt.ition hut aUo requi- 
res the delivery of property by the victim. A. I. R. 
19:11 Pat. 102-12 P.L.T. 12=32 Cr L. J. bM=i 3 o 

Ind. Cab. 79b. 

S. 420 -Introducing cheat— Offence — Proof 

of fraud and dishonesty. 

In order to busiain a coruic'ion of a mtddlc-inan 
who introduced a .-he.u to .h-- complainant, under 
S. t 2 o. it is nrce.baryfor llic prorecution 10 establish 
tl*.it lie .aemd dibhoncody and Jraudulnuly ^ 
uan'action. 102 Ind. C.is. 55-3- .^» 1 .L.R » 7 | 8 

A.LCr.R. 217 = 28 Cr.Lj. r>H 5 = A. T R- > 92 ? Lah. 

746 - 


Id a prosecution under S> 4*® misrepresentation 
has to be proved, it would be better to get the 
words used by the accused. A.I.R. 1940 P»L 803 
=41 Cr.L.J. 523=187 Ind. Cas. 862 (D.B-). 

420 — Lottery. 

Organizers of certain loan company charged and 
convicted under S. 420 for dishonestly runnmg lottery 
—Evidence showing that people purchased tickets svitn 
knowledge that they were taking part in ^ttcry Md 
application for loan was mere camouflage— Conviction, 
held was unsustainable. A.I.R. 193® Rang. 301=4® 
Cr.L.J. 20=178 Ind. Cas. 113. 

■Ss. 420, 415— Goods ordered on credit ^Accused 


la embarrassed circumstances — Intention. 

If a person orders goods on credit and proinb» 
expressly or impliedly to pay for them on a 
date, then if the prose- ;ttion proves that at the aal® ®[ 
the contract, the circumstances of the accus^ were si^ 
that he must have known that it was practically imfw 
sible that he would be able to pay for the goods, Ih^ 
would be a case of choaung. But the mere fact ttot 
the accused was in embarrassed circumstances is not 

enough. . 

It is doubtful whether evidence as to the fact that tne 
accused had also ordered goods from others an 
not paid for them is relevant under Ss. 14 and 15^ 
Evidence Act, upon the question whether when to 
accused entered in a contract with the 
had the fraudulent intention of not paying for the gow, 
and even if relevant, its ‘^''‘dcniiary v^ue is v«y ^ 
A.I.R. 1932 Bom. 273=34 Bom. L.R. 3*3 5 

204=33 Cr.Lj. 4oi =137 Ind. Cas. 14a- 

S. 420-Evidence— Contradiction in materiml 

particnlar — Effect. 

Where tlie only witness of the <^®tnplamant on w 
any reliance could be placed had contradicted him 
on a very material particular, ^ . 

Held, that it would be most umafe to . ny 

accused of the offence charged against him, 
when there was previous enmity between the accus 
the complainant. a8 P.L.R. 46i=A.I.R. 1937 

Lah. 797. 

S. 420-Makiog false pretence with Jj 

defraud— No evidence that property was obtains 

thereby — Conviction, 

If an accused is indicted for obtaining property^ 

false prctcncrsandihccvidenccprovcsth.it the^^ 

made the alleged faUc pretences, that they were l 
and that the accused had an intent to bu 

evidence fails to prove that the accused obtain^ ' 
property or that the alleged false pretences led 
the obtaining of the property, accused may be 
vicied of the offence of the attempt to obtain oy 
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pretence*. 65 Ind. Gas. 994=^5 N.L.J. 16=23 Gr.LJ. 
21 o=A.I.R. 1922 Nag. 40. 

S. 420— Taking receipt bat not making 

payment. 

Where rent was due to A by B and the latter gave 
letter to A, addressed to the accused, his banker, 
directing him to pay up the amount and when A took 
the letter and a receipt to the accused, the latter retained 
the receipt but refused to pay the amount until certain 
other receipts for other payments were passed. 

Held, the accused, knowing that his representations 
would engender the belief that the payment would be 
made on giving the receipt, took the receipt when he 
did not intend to pay, and was therefore guilty under 
S. 420. In such cases the evidence must establish the 
existance of a fraudulent or dishonest intention at the 
time of the commission of the act in respect of which 
the cheating is alleged. 68 Ind. Gas. 621=23 Gr.L.J* 
589=A.I.R. 1922 Nag. 195. 

S. 420 — Cheating — Evidence Act, Ss. 14, 15 — 

Intention — State of mind — Evidence as to previoas 
or subsequent acts forming one series of tran- 
sactions — Admissibility of evidence. 

Accused was charged with deceiving one B by leading 
him to believe that he could secure an employment for 
him and with thereby inducing B to give him some 
money. Evidence was given to show that this trans- 
action with B was one of a series of similar frauds 
practised by the accused upon various other persons. 

Held, on a review of the English decisions — such 
evidence was admissible. (1939) 9 G.L J. 610=36 C. 573 
= 13 C.W.N. 973 = 10 Cr. L.J. 91=2 Ind. Gas. Coi. 

12. Fraud. 

Ss. 420, X20-B — Appeal to gambling instinct, 

wdiether per se cheating. 

An appeal to the gambling instinct of humanity docs 
not per se amount to cheating : 

Held, on facts that in starling an insurance scheme 
which was calculated to confer money benefits on the 
policy-holders in the shape of twelve times the money 
invested by each, the accused were not guilty of either 
cheating or conspiracy to cheat, as, upon a fair reading 
of the prospectus, it could not be said that it contained 
any fraudulent or deceitful representations though it 
might appear too absurd for such schemes to work with 
success. A.I.R. 1939 Cal. 327= 43 C.W.N. 388=40 Cr. 
L.J. 600=181 Ind. Gas. 918. 

Ss. 420, 120-B— Scheme of “ Snow ball ” nature. 

Fhe scheme asset out in the memorandum of associa- 
tion, which was depoiited with the Registrar of Joint 
Stock Companies was as follows : The applicant for the 
loan was to pay an admission fee and make a deposit. 
He was required to secure two ro-members or secondaries 
who vycre also required to pay admission fee and the 
deposit called the opening deposit. Alter payment by 
the secondaries, the company was to advance loan up to 
a fixed maximum to the original applicant within a fixed 
period of 45 to 60 days. After the two co-mcnibers 
had paid admission fees and deposits, the original appli- 
cant was to get a refund of his opening deposit j the 
co-members or secondaries were in the same way to get 
loans from the company on their securing two co-mem- 
bers or secondaries each. If, however, the original 
applicant failed to secure two co-members within a 
week of his application, he was, on sending a notice to 
the company, to get a refund of his deposit money with 
interest at the rate of six per cent, per annum within 180 
days of the date of receipt of notice by the company 
Company had appointed agenu and sunervisors. By 


misrepresentations, they induced the villagers to apply 
for loan and pay deposit and admission fee. 

Held, that the scheme in the case might be of the 
** snowball” nature but the literature of the scheme 
principally the loan rules could not be described as 
misleading and deceptive. All the conditions of the 
scheme launched by the company were set out in black 
and white. There was no room for misunderstanding 
aud though highly speculative, it was not dishonest or of 
fraudulent nature: 

Held further that so long as the Directors of the 
company did not themselves induce anybody to apply 
for loan and pay money to the company, they could 
not be held to be party to any fraud or conspiracy 
so as to attract the operation of the penal law. A.I.R* 
1936 Gal. 440=38 Gr.L.J. 209 = 166 Ind. Gas. 412. 

S. 420 — Making of fraudulent and dishonest 

recital in deed. 

Making of fraudulent and dishonest recital in mort- 
gage deed, that a prior encumbrance which was actually 
existing, did not exist, would amount to cheating. 
1936 M.W.N. 1096 (r). 

S. 420 — Cheating — Contract to supply good 

cotton— Fraudulent adulteration of cotton bales. 

Where the accused contracted to deliver 260 bales of 
machine ginned good cotton and delivered 26o bales 
largely composed of cotton seed, rav/ cotton and rub- 
bish carefully packed into the middle of the bales while 
all around was ginned cotton, and the admixture of 
i^erior siuff was from 6 to 15 per cent, against a quan- 
tity of half to I percent, and the fraud was perpetra- 
ted at a ginning factory where the accused was present 
whilst the machines were ginning such adultcrcd cotton, 
the accused wag guilty of cheating under S. 420. 14 

Bom. L.R. 137 = 13 Gr.L J. 285 = 14 Cas. 669. 


13. Intention. 


S. 420 — Offence under — Amount received by 

accused for paying bribe to public officer — Reten- 
tion by accused — Offence — Prosecution for cheating 
— Maintainability —Ground^ of public policy Re- 

levancy in adjudicating criminal liability. 

The accused who was an auditor was charged with 
an offence under S 420, I. P. Code, for having dis- 
honestly induced P.Ws. i and 2 to deliver him a cer- 
tain sum of money for bribing the Income-tax officer. 
It was shown that having received the money the 
accused kept the money for himself. It was contended 
that the money paid by P.Ws, 1 and 2 to the accused 
Could not be recovered even in a civil suit and that 
in respect of such money a criminal prosecution for 
cheating was equally unnistainablc. 


Held, that even assuming tliat the amount could not 
be recovered in a civil suit it did not follow that the 
criminal prosecution was not maintainable and that 
grounds of public policy were not relevant in ad- 
judicating the criminal liability of the accused. 

Held, however, that the accused could not be con- 
victed of the offence under S. 420, I. P. Code, inas- 
much as it was not proved that at the time when 
P.Ws. I and 2 delivered the money to the accused 
that it was not his intention to utilise the money in the 
way in which he represented it was to be utilised 61 
L.W. 223 = 1948 M.W.N. 5=A.I.R. 1948 Mad. 2^8=40 
Cr.L J. 443-(.947)2 M.LJ. 59.,, ^ “5“ « 


S. 420— Crimiual intent. 

Griminal intent at the time of the alleged bargain 
must DC established for conviction under S 420 Thi* 
mere fact that the accused deny the transactioa at the 
trial and refuse to return the money docs not neces- 
sarily show that they had a criminal intent from the 
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beglDiiing and their denial may merely amount to the 
usual mistaken attempt to protect themselves from the 
result of the prosecution. 169 Ind. Cas. 1007=^39 
P. L. R. 300=38 Cr. L. J. 845. 

S- 420 — What is offence under — Person indu* 

ciog another to give on credit certain articles not 
intending to pay — Offence. 

Where a person by falsely pretending to be a j)en- 
sioned Subedar, intentionally deceives the complainant 
and dishonestly induces the complainant to let him have 
on credit certain articles for which he did not intend to 
pay, is guilty under S. 420 and not under S. 417. 115 

Ind. Cas. 471 =10 Lali. 513=12 A. I. Gr. R. 258=30 Cr. 
L.J, 480=30 P.L,R. 514=A.I.R. 1928 Lab. 935. 

S. 420 — Rasb identification — No dishonest — 

No offence. 

person identifying before Treasury OflBcer another as 
the proper payee of a certain money, rashly and with- 
out taking care to ascertain as to the truth of his iden- 
tity is not guilty under S. 182 or S. 420 wlicre it is held 
that his intention was not dishonest. 99 Ind. Cas. 57=44 
C.L J. 230 = 28 Cr* L J. 25= 7 .'V.I.Cr. R. i 97 =A.I.R. 
1927 Cal. 78. 

S. 420 — Intention — Taking back ornaments by 

husband's mother from bride’s father as a token 
of dissolotion of marriage with his consent — 
Action approved by panchas— No dishonest 
Intention— No offence. 

A boy Allah Baksh was married to one B who was 
much older. When the girl had groN^Ti up t woman* 
hood, the boy was only thirteen years old. The mothc 
of Allah Baksh and his elder brother Jumman thought 
it would be inadviiablc to bring the bride to the house 
owing to the infancy of the bridegroom so they went to 
the father of the bride and suggested to him that if he 
paid back certain money and ornaments, which appar- 
ently had been given to tlic bride at the time of 
marriage, the marriage w< uld be put an end to The 
father of the bride called a panchayat and asked the 
zemindar, the school teacher and the Court of Wards 
Ztledar to aitend and ilie panrhas came to the con- 
clusion that the arrangement was reasonable, and in 
accordance vviih their advice the bride’s father agreed 
and the money and property demanded wiis made over 
and a formal receipt was written by the school teacher 
ajid the parties affixed ihcir thxjmb impressions to it. 
The parlies were Muhammadans of humble position 
and no doubt llicy thouglit and everbody thought that 
the marriage had been li^gally put an end to. Tlien 
tiu* present charge was brought by tlie bride’s father 
agairibl mother and elder brotlicr of the boy under 
Section Uo. 

Held,, that there was no dishonest intention on the 
])ari of the accused and they arc nit guilty under 
Secti<jn .jjo, 2 1 A. L.J. 321 = }. L.R.A. (Cr.) 81 =A.I.R. 
1923 All. 43 1 . 

S 420- Denial of payment — Creditor receiving 

payment and afterwards denying receipt — If 

offence. 

I’elilioner was coiiyiclcd of cheating on the ground 
that it; Mpitc of receiving from his debtor, the com- 
plainant, cash and cattle in payment of what he owed 
him, he gave liitn notice hucr on for payment of the 
debt orgmally due, and denied what he h.id already 
rc<ei\cd : Held ili'rcw.as notliing to show djat ihc 
petiluiiier recen.<(l p.iyment with the preconceived 
muntion of denying it later on. If he .subsequently 
• h'liK'd >(, h<' caniKH be said to }ia;'e cheated the 
d<-liior ttiough ihi' conduct of bis wa-s highl> icpre- 
li'usibl* . Ind. C.t.^. 479 = 25 Cl. LJ. i 3 ir=A.I.R. 
1923 Lah 021. 


Ss. 420, 109 and X14 — Cheating— Abetment—- 

Intention. 

The offence of cheating is complete where money i» 
obtained on false pretence that complainant would be 
married to a woman. A person is guilty of abetment 
under Ss. 109 and 1 14 who introduces the complainant 
to the cheater knowing full well that the offence U 
going to be committed, is present at the time when 
the ageeement and the payment are made, and does not 
inform the complainant of what is going to happen 
though he takes no share in the money. 6 P» W. R. 
1917 Cf.= 18 Cr. L- J. 82? =41. Ind. Cas. 651. 

S. 420 — Cheating — Essentials. 

The prosecution has to prove that the represen* 
tation made by the accused was false and that he had 
no intention of carrying out his promise at the time of 
making it. 4 Bur. L. T. 279=6 L.B.R. 38 = 13 Gr. L.J 
15 = 13 Ind. Cas. 386, 

S. 420 — Constituents. 


To constitute an offence under S. 420 the dishonest 
intention must cither precede or accompany the dis- 
honest act. II Cr. LJ. 295=6 Ind. Gas. 250 (All). 

S. 420 ^Cheating — Money taken and paid 

back. 

The fact that the accused after obtaining money by 
a false promise paid back a portion of the same, does 
not affet his criminality. The test is not what he did 
afterwards, but what was in his mind at the time 
when the money was paid to him, whether he then 
intended to repay the same. 9 C.L.J. 605== lo Cr. LJ. ' 
487=13 C.W.N. 728= 4 Ind. CJas. 65. 



Interpretatl on. 


— Ss. 415 and 420 — Valuable security — If includes 
decree copy. 

A '‘decree” does not come within the definition of 
a “valuable security”; a tlccrcc merely declares then 
existence of leg.al rights of c.xtinguishmcnt, extension 
transfer or restriction of legal rights, etc.; the rightt 
arc there, and ail that tlic decree does is that it 
formally expresses 'he adjudication by the Court on 
the lights of the parties. When the Court passes a 
decree, it does not deliver any property, because the 
original decree remains in Court and the term “valu- 
able security'* assuming that the term is wide enough 
to include a decree, can only apply to original docum- 
ent and not to any copy of a decree which may be 
supplh'd on application to the parties. The same 
agruiiK'nts w'ould apply to orders in execution. 8i 
Ind. Cas. 810 = 39 C.L J. 122 = 28 C.W.N. 414=25 Cr. 
LJ. io34=A I.R. 192 1 Gal. 502. 


S. 420 — Interpretation — 'Fraadolently*— ‘ Dis- 
honestly ' — Intention to deceive — Intention to cattse 
wrongful loss. 


Whenever the words “fraud” or “with intent to 
defraud” or “fraudulently*’ occur in the definition ol 
a crime, two elements at least or essential^ to the 
comTTlis^ion of a crime, viz., (1) deceit or an intention 
to deceive or, in some cases mere secrecy and (2) 
cither actual injury or possible injury or an intention 
to expose some jirrson cidier to actual injury or a 
risk of jiossibic injury, by means of that deceit W 
secrecy. The tenn “fraudulently” may be defined 
to imply an intent to deceive in such a manner as to 
cxfiosc any person to loss, or risk of loss. The term 
“dishonestly” implies a deliberate intention to cause 
wrongful gdia or wiongfui loss, and when such an 
intention is proved and is coupled with cheating and 
tlie tlelivery of property, die offence is punishable 
under S. 420, >u which die ;vord “fraudulently” fin® 
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no place. At for example may by a false repreienta- 
tion induce B to advance him a sum of money, in such 
circumstances that A is aware that he is exposing B 
to considerable risk of loss, but without the intention 
of causing wrongful loss; A would be acting fraudu* 
lently, and if he intended to cause wrongful loss, 
would be acting dishonestly. In ihe former case, he 
would be punishable under S. 417 and in the latter, 
under S. 420. 64 Ind. Cas. 33 = 13 Bur. L.T. 239=22 
Gr. L.J. 721 = 10 L.B.R. 366=33=A.I.R. 1922 L.B. 10. 

Ss. 420 and 511 — ‘Thereby’ meaning — Overt 

acts. 

Under S. 420, I.P.C., delivery is not essential, the 
word ‘thereby’ after ‘whoever cheats’ only implying 
that a particular sort of cheating by delivery of properly 
or making alterations or destructions of a valuable 
security is contemplated by the section, hence an 
accused who is prevented from taking delivery of 
property through an obstacle independent of his will, 
if he commits some overt acts, with that end, is guilty 
of attempt to cheat. 18 Cr. L.J. 990=11 S.L.R. 67— 
42 Ind. Cas. 606. 


S. 420 — Interpretation — “Property”. 

The word “property*’ in S. 420, includes money. 
(*904) 32 C. 22 = 8C.VV.N. 784. 


15. Jarisdiction. 

S. 420 — Jurisdiction — Accused living at C — 

Bogus telegram despatched from T — Jurisdiction 
of T Court. 


Where the accused at C gave the telegram for 
despatch from T to one J., 

Held, that he caused the despatch of the telegram 
at T and the T Court had jurisdiction to try the 
offence under Ss. 468’ 109 and 420-511, Indian Penal 
Code. 99 Ind. Cas. 127=28 Cr. L.j. 95=A.I.R. 1927 
Mad. 77=51 M.L.J. 635. 


— — S. 420 — Second Class Magistrate. 

A Second Class Magistrate is not competent to try 
an offence under S. 420 of the Penal Code though he 
has jurisdiction to try an offence under 8.4:7. 82 
Ind. Cas. 57=20 M.L.W. 919 = 25 Cr. L.]. 119^ = 
A.I.R. 1925 Mad. 367. 


■ S. 420— 'Decree-holder inducing Judgment-deb' 
tor to part with the amount — Receipt for the same 
withheld— Offence— Second Class Magi^^trate 
framing charge under Ss. 417, 384 and 511, I.P.C.— 
Legality. 

After filing a civil f,uit as to whether a sum of 
money had been paid by the judgment-debtor to the 
decree-holder who was alleged to have granted a 
rcciept, the judgement-Jcbior instituted a complaint 
under Ss. 417, 384 and 511, I.P.C., against the decree- 
holder alleging that the dccrcc-holder inclined him to 
taicc the receipt out of his dupatta and then put out 
his hand to take it but the decree-holder was not able 
to touch the receipt which the judgement-debtor re- 
placed in his dupatta. The Second Class Magistrate 
framed a charge under Ss. 417, 384 and 511, I.RC., 

Held, in revision that if any offence was committed 
It was one under Ss. 420 and 511, I.P.C. and that the 
Second Class Magistrate had no jurisdiction to deal 
with such a complaint. 

Held also that the whole complaint amoimted to 
an abuse of the procew of the Court, ii I..ah. L.J. 95. 

16. Misrepresentation. 

S. 420— Obtaining possession of the property 

by trick. 

The accused represented to the complainant that he 
was a tinner while was in fact not a tirmcr. The 


complainant thereupon gave the accused certain uten- 
sils to be repaired which were neither repaired nor 
returned by the accused. 

Held, that while it might be said using the words of 
general import, that the complainant entrusted the 
accused with properly, he was in fact tricked out of it. 
Therefore, the offence fell, not under S. 406, Penal Code 
but under S. 420. A.I.R. 1942 Sind 167= I.L.R. 
(1942) Kar. 284=4 Cr. LJ. 123=203 Ind. Cas. 609. 

Ss. 420, 415, 419. 

A alleging before patwari that B had sold him land 
and producing M who repregenied that he was B — 
Patwari making entry in mutation register — Same state- 
- mem repeated before Naib Tahsilclar — A and M, held 
could not be convicted either under S. 419 or S. 420. 
A.I.R. 1941 Lah. 460= I.L.R. (1941) Lah. 718=43 Cr. 
L.J. 254= 197 Ind Cas. 71 1. 

7S4 420 — Where the complainant who was a 

business man had every opportunity find out all about 
the businessman and did in fact participate in it. 

Held, on facts that no offence of cheating was com- 
mitted if the complainant invests money on certain re- 
presentations of the accused. A.I.R. 1941 Sind 198 = 
I.L.R. (1941) Kar. 345=13 Cr. L.J. 73=196 Ind. Cas. 
755 - 

S. 420 — Selling of bottles of liquor with false 

labels representing them to be genuine. 

A person felling bottles of liquor with false labels 
representing the liquor to be genuine is guilty of cheating 
within the meaning of S. 420. Whether there has been 
or is likely to be, a resale at a profit by the purchaser is 
wholly irrelevant to the question of cheating; the chea- 
ting is complete as soon as the sale to hitn on a false 
representation is complete and the price paid. A.I.R. 
1940 Cal. 205=41 Cr. L.J. 556= 188 Ind. Cas. 267. 

— — S. 420 — To fraudulently induce a person to part 
with Rs. 7,000 by means of statements ingeniously 
blended of truth and falsehood amounts to one single 
transaction of cheating, even if the money is handed 
over in five instalments. 1935 M.W.N. 1225 . 


— — S. 420 — Proof of intention. 

When serious charges of fraud are made, the facts 
must be sworn by the person who alleges them. 
The method of getting some subordinate to take the 
responsibility of making serious charges of fraud which 
may afterwards turn out to be false is a practice winch 
cannot be allowed. 

Where fraud is alleged, it is absolutely essential 
that there should be clear evidence of intention to 
defraud or to che.at before the opposite party ought to 
be allowed to be harassed with a criminal prosecution. 
A.I.R. 1931 Cal. 452=53 C.LJ. 437 = 32 Gr.LJ. 1133 
= 134 Ind. Cas. Sog* 


~S. 420 Absence of intention— Ingredients of 
—Mere handing o\cr of the rules of a clubby 
its servant — Liability of members. 


• J • ^ # 


object was to receive from its clients bets on horse 
raep and employing agents on the race course to pul 
their chenu bets were charged with deceiving certain 
pcr:.ons by publishing the rules of the club and indu- 
cing t.iem to pay money to the club, whereas no agent 
at the race was appointed and it was proved dial a book 
ol rule, was handed over by a servant of the club. 

Held, that under the circumstances members were 
Tn responsible for representations contained 

liable foe conviction under S. iAT^oI 
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=39 M.L.T. 596=9 A.I.Cr.R. 396=29 Cr.L.J. 633= 

1 M.Cr.C. i 74=A.I.R. 1928 Mad- 224. 

S. 420 — Denial of liability — Refusal to admit 

legal liability — Liability otherwise provable — If 
offence. 

A mere refusal to admit a legal liability, the cxiet- 
ence of which does not depend upon admission by the 
person who is to be made liable, is not such a breach 
of the promise made at the lime of ihe oRence, as would 
amount to make false repre-scniaiion at the time of the 
payment. 89 Ind. Gas. 247=26 Cr.L.J. i3o3=A.l.R. 
1925 Sind 231. 

S. 420 — Receiving money to exert influence 

to restore the complainant back into the caste — 
If cheating. 

Where two persons who were outcasted were indu- 
ced to part with their money on the promise made by 
the applicant that he and his friends would smoke with 
them and that they would attempt to have them 
brought back into caste and the person deceived knew 
that the applicant could not give a definite promise 
that they would be received back into the brotherhood 
as the decision rested not with him but with the pan- 
chayat. 

Held, that no offence under S. 420 was committed. 
69 Ind. Gas. 152 = 8 O. L. J. 583 = 23 Cr.L.J. 664 = 
A.I.R. 1924 Oudb 113. 

— S. 420 — Advance made to a broker on r^ 
presentations not proved to tbc false— If cheat- 
ing. 

The accused, a paddy broker, represented to the 
complainant, a Rice Mill, that he would supply a 
certain amount of paddy witluii a certain time and got 
Rs. 4,000 as an advance. It could not be said that the 
accused had not made arrangements for the supply of 
paddy but the arrangemente failed and paddy could not 
1)6 supplied. 

Held, that the accused was not guilty under S. 420* 
76 Ind. Gas. 700 j Rang. 397 = ^ Cur. L. J. 139=25 
Gr L J. 23G=A.I.R. 1924 Rang. 31. 

- — S. 420— Securing advantage by misrepresenta- 
tion. 

To secure by means of a misrcprcucnlation an advan- 
tage, the accused’h right to which is in dispute 
at the time, is fraudulent. 65 Ind. G.is. 1005 = 23 Gr. 
LJ. 221 = 25 C.W.N. 6ia=A.I R. 1921 Gal. 119. 

420 and 4®!^ {^) — Non-fulfilment of 

representation. 

The non-fulfilment of a rcproicniation of a person 
which induced the complainant to advance money to 
the accuse<l. about tbc latterT ability to counterfeit 
currency notes, though not actionable civilly is an 
olfcntc of ( healing, though the accused entertained no 
inlcmion ol rouniei friiing at the linic. i8Cr. L ]. 362 
= 10 Hur. I..T. 255 = 30 Ind. Gas. 74';. 

“" 5 > 4 ^® Cheating by false representation as 
to future event. 

Cheating by false r< pr<-4enlation, in reaped of a 
fulute event mini b<- proved by sliouine that ihe re- 
pr«>'*ntation was to ihc knowledge of lhe*nc<nsed 

at the litn*' it was m.ide. |r, poin. L. R. 297=ii Cr. 
L.J. -.^32=19 Ind. (^as. jjH. 

— “S 420 Mortgagor not disclosing his defec- 
tive title. 

A per>on iiK»itg.ige<i ft, anothrrr for Rf. i.ooo a 
mortgage e\rcuied in hn. favour of a house for 
Rs. 2,0; o and also agree.) ihai in case of his mortgagee 
not being able lo ri < ovei bis money from the mortgagee 


rights, he would make good the money from bis other 
property. 

Held, that Uicre was no cheating in that persons* 
act, though he knew at the time of borrowing money 
that his mortgagor’s title to the house was defective 
and did not disclose this defect to bis creditor. 40 
P.W.R. 1910 Cr.= ii Gr.LJ. 610=8 Ind. Gas. 256. 

S. 420— Obtaining money by false representa* 

tion — Promise to procure a post and to repay if 
post not procured — Cheating — Tests of crimina- 
lity. 

The accused falsely represented to the complainant 
that he would be able to appoint him (the complain- 
ant) to a lucrative post on a cash security of Rs# 1,000 
of which a third was to be paid in advance when 
submitting application for the post. The complainant 
on the faith of this representation paid some money 
and made the application. Afterwards the accused 
told the complainant that if he (complainant) did not 
get the |>ost, he would get a refund of the money. Op 
accused’s failing to keep his promise the complai- 
nant demanded the refund which the accused pro- 
mised to make by instalments and actually paid one of 
the instalments. 

Held, that the accused committed an offence under 
S. 420, as he obtained the complainant’s money by 
a promise which he knew be could not fulfil ana the 
fact that long afterwards under pressure the accus^ 
paid back a portion of what he had received could in 
no way afleci his criminality. The test of the accuscd*8 
criminality is not what he did months afterwards, but 
what was in his mind at the time when, and under 
what circumstances, he received the money from the 
complainant and whether the accused then intended 
to repay the same. (1909) 9 G. L. J- 605 = 13 C.W.N»> 
728=10 Gr.L J. 487=4 Ind. Gas. 65. 

17* Procedure. 

— — -S. 420 —Procedure — Criminal breach of trust 
and cheating distiognished. 

per Lakshmatia Rao, J. (Uiskcr.iicnt).— Acts con- 
stituting offence of obtaining property by cheating 
cannot by themselves consiitutc the offence under 
S. 405. The ingrcdieriLs of the offence.? arc different 
and so is the evidence to establish them. There can be 
an offence under S. 406 with respect to same property, 
as distinct from offence under S. 420. The offenw 
under S. 420 is complete as soon as delivery it obtained 
by cheating and without the further act of misappro- 
priation, there can be no breach of trust. Thus, whtfc 
the accused is charged for botli offences and in* 
charge under S. 420 is compounded and he is acquit* 
ted on that charge, he can be tried under Ss. 4o5, 
406. The principle of autrefois acquit does not 
apply. A.I.R. 1936 Mad. ’^53 = 1936 M. W.N. 281 = 
43 L.W. 548=70 ML J. 635=37 Cr.L.J. 637=»W 
Ind. Gas. 692 (2) (F.B.). 

— — Ss. 420, 417— ■Non-disclosure of insolvency. 

Where the .accused made a promise to pay the 
balance due from him to the complainant within 15 
days and tltc complainant stated that he would not 

h.tvc allowed credit to tlie accused if he had known at 

the limr th.ai the accubtd was an insolvent and the 
District Magiktr.ilc iliouglil that there were good r»soni 
ftu taking the view that on the fads, the accused ap- 
peared to he technically guilty under S. 420 and 
the circuinstancrs did not justify an inquiry being rclwcd 
by a Criminal Court. 

Held, that thr view of law t.akcn by the Distri^ 
Magistrate was not erroneous and in the circuimtanc^ 
there was no ground lur interference in revision “ 
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the High Court. A.I.R. 1935 All. 439«=36 Cr.L.J. 526 
“I935A.W.R. 209=154 Ind. Cas. 513. 

S. 420 — Sanction. 

The offence under S. 420 being a cognizable offence 
punishable with imprisonment for more than two years 
no sanction is necessary for a charge under the section. 
One cannot compel the prosecution to get charges 
framed which require sanction. A.I.R. 1935 Pat. 91=86 
Cr. L.J. 500=154 Ind. Cas. 387. 


S. 420 — Charge — Absence of statement that 

any person suffered loss by the false representa- 
tion — ^Defect if cured by S. 557, Cr.P.C. 

F borrowed money from M on security ofN, on 
basis of two mortgage bonds and having arranged to 
sell the mortgaged property induced M to accompany 
him to a petttion writer to get a sale deed drafted. 
The bonds were left with the petition writer and M 
went away to get a document registered. N and F 
making a false representation to petition writer that 
M wanted to see to the bonds, took them away. F and 
N were followed, but the bonds could not be recovered. 
In the charge it was recited that F and N obtained the 
bonds after making false representation to the petition 
^ud that as a result of the misrepresentation M 
suffered loss. It was contended that the charse was 
defective. ® 


Held, that it was not necessary to state in the 
^arge that as a result of false representation made by 
F and N, M suffered any loss. The mere fact that the 
^UUon writer as a result of the deception of N han- 
ded the bond to him was sufficient to bring his conduet 
vnthm the definition of cheating. The addiUoa in the 
charge that M suffered loss as a result of the misre- 
prcicaution was a mere surplusage and the defect was 
cur^byS. 537, Gr. P. Code. A.I.R. 1930 Lab. 407 
—129 Ind. Cas. 298. 


•S. 4*0— Compounding— No sanction of Cour 
— S. 345 (2). Cr. P.C.— Effect. 

?• 345 ( 2 ), Cr. P. Code, th 
permission of the Court before which a prosecutioA i 
pending IS csscnual before the case can be validly com 
pounded, and so no effect can be given to a compro 
nme ^ a plea in bar of conviction unless the court ha 
given Its sanction. Wiihout the sanction of the Court 
so-c^led compromise arrived at between the par 
ti« ouUide the Court, is of no legal effect and canno 
be uken cognizam^ of by any Court dealing with th 

Lah. 400=29 P. L. R 
lib 385=10 A. I. Gr.R. 3 o2=A.I.R. 192I 


deception 

cheating the complainant must disclo 

aU the evidence of deception at the first trial and ] 

*08t>tutc a scries of trials each based upi 
different evidence of deception. 99 Ind. Cas. 1035=; 

^ Magistrate finds the accused not guilty 
the offence of cheating and acquits him, hc^cann 

property in respect of which tl 
^ence was alleged to be committed, and which is 
^^sion of the accused, should be restored to tl 
Mmplainant. The proper order which the Magisira 
J^uld make is that the goods should rem^n Sn 
^s^ion of the person in whose custody they we 

853=A.I.^.r9 


S. 420 — General rule as to conviction — Taking 

ransom for restoration of stolen property — Con* 
viction. 

Per Robinson, C. J. — ^Thc General rule which 
should guide the Courts is to convict of and punish 
for the most serious offence that is established, pro- 
vided of course, that the accused has been charged 
with and has had an opportunity of meeting the 
charge of that offence. There is no ground for holding 
that the Legislature meant to confine the Court to that 
offence when the facts proved amount to another and 
more serious offence. 

When the accused person has taken a ransom fo*" 
the restoration of stolen property and fails to return 
that property to the person, who has paid him the 
ransom, he can be convicted under S. 420, 1 .P.C., and 
the conviction need not be confined to one under 
S. 215, I.P.G. 73 Ind. Cas. 145=1 Bur. L.J, 179=1* 
L.B.R. 422=24 Cr.L.J. 529=A.IR. 1928 Rang. 37. 


18. Sentence. 

S. 420 — Cheating — Sentence— Infliction of Ene 

only — Legality. 

S. 420, I.P. Code, requires that on a conviction 
being recorded, a substantive term of imprisonment 
should be awarded. Where only a sentence of fine is 
inflicted, the order has to be quashed. 1946 A. M. 
L. J. 8. 


S, 420— Cheating by importing goods in port 
Karachi by deceiving Customs Authorities 
by using forged jdocuments — Sentence. 

An accused was charged with cheating which invol- 
ved the use of forged documents under S. 420, I.P.G., for 
importing goods in Port of Karachi by deceiving the 
Customs Authorities. The accused, before this fraud, 
h&d visited another port and tried to come to an ar- 
rangement with the Customs there with a similar ob- 
ject but bad failed. Though he was not charged for 
forging the documents, the lower Court passed a 
severe sentence in view of the fabrication. 

Held, that in determining the sentence the making 
or fabrication of false documents should not be taken 
into account. 

H6ld, also that in prosecution for cheating the Cus- 
toms at Karachi, the evidence of the closely connected 
visits of the accused at two place.s, could be admitted 
under S. 8 or S. 9, Evidence Act. A.I.R. 1937 Sind 293 = 
32 S.L.R. 87=39 Cr.L.J. 128 = 172 Ind. Cas. 374. 

S. 420 — Seotence. 

The effect of the conviction for attempt to cheat 
together with consequences that were bound to flow 
from It were probably sufficient punishment in them- 

^ sentence of three months would be 
sufficient. A.I.R. 1935 Rang. 456 = 37 Cr. L. J. 217 = 
159 Ind. Cas. 1065. 


- s utuucy cnarieaoie in- 

stitation and Caking ic for himself. 

A person who extracts subscriptions from the charit- 

piiblic for a charitable institution and 
pockets the proceeds himself does not deserve any con- 
sidcration m the matter of reduction of the sentence 
imposed on him. A.I.R. 1934 Pat. 114=15 P.L-T 318= 
35 Cr.L.J. 1167=150 Ind. Cas. 927 (2). ^ 

420 — Motor Insurance frauds. 

if he shouTd "be'” 

puni.ba.eo. and .ha‘. f fn.etf f f L 
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imprisonment would meet the requirements of the case. 
A.I.R. 1934 P«h. 67 = 33 Cr. L.j. i345=‘5* Ind. Cas. 
249. 

S. 420 — Sentence. 

The offender convicted under S. 4ao “shall be punished 
with imprisonment and shall also be liable to fine”. 
This means that some sentence of imprisonment must 
be given and the Court has a discretion to add or re- 
frain from adding a fine, for, to the latter an offender 
is only ‘‘liable’’. 114 Ind. Cas. 733= *929 A.L.J. 400=10 
L.R.A.Cr. 59=11 A. I. Cr. R. 422 = 80 CrL J. 340= 
A.I.R. 1929 All. 260. 

3. — Sentence of impriflonment is obligatory. 

A sentence of imprisonment is obligatory under the 
law for an offence either under S. 409 or under S. 420. 
94 Ind. Cas. 130=27 Cr-J. L. 562=A.I.R. 1926 Lah. 

350. 

19. Similar offences — Distinguished. 

S. 420— Breach of contract and cheating. 

Mere breach of a contract cannot give rise to a cri- 
minal prosecution. The distinction between a cate of 
mere breach of contract and one of cheating depends 
upon the intention of the accused at the time of the 
alleged inducement which may be judged by bis sub- 
sequent act but of which the subsequent act is not the 
sole criterion. (1935) 159 Ind. Cas. 167 (1) = 16 P.L.T. 
553=37 Gr.L.J. 38. 

S 420 — Similar offences distinguished— Ex- 
tortion and cheating 

Although there is a common feature between the 
offence of extortion and that of cheating, yet they ^n- 
not be rcgard<?d as iwo aspects of one ofTcncCi it2 Ind. 
Cas. 586=29 Cr.L.J. 1082=30 Bom. L. R. 967=A.I.R. 
1928 Bom. 346. 

S. 420— Difference between cheating, 

criminal misappropriation and criminal breach 
of trust. 

An easy method of differentiating between the of- 
fence of theft, cheating with delivery of property, cri- 
minal misappropriation and criminal breach of trust is 
to find out whether the original talcing was honest or 
dishonest and whether it was with the consent of the 
owner, or without it. In theft the original taking »« 

without honesty and without the consent of the owner 

and in criminal breach of trust it is wiUi both. In 
obtaining property by cheating the taking is 
dUUone^i but with the consent of ilic owner, and in 
criminal misappropriation it is honest but without the 
consent of ihc owner. 106 Ind. Cas. 67®~9 A.I.Cr.R. 
282=29 Cr.L.J. 86=.\.I.R. 1928 Nag. 113. 


3, 420 — Cheating and breach of trust— Pledge 

of pro-notes— Pledgor retaking them for collect 
tioo from debtors and paying pledgee— Com- 
plaint by pledgee on default— Cheating in respect 
of one’s own property. 


'I’he act of the accused in dishonestly inducing the 
complainant to hand over the promissory notes, which 
the accu.-^cd liad pledged with the complainant as 
security for a loan by pretending that he required 
to coUc'Cl money from his debtors with the aid ol 
which he would pay cadi to the complainant, would 
constitute, if proved, an offence of cheating punidiablc 
under Sec. 420 It is not impossible under any circum- 
sUnces for a person to commit criminal breach of trust 
in respect of his own property. In such a case the com- 
plainant has some sort of beneficial inicrcst m the pro- 
^rly and when he gives the notes to the accused lor 
adcfiiiiic purpose and the accused duhonestly dispov s 
of Uicin, there is both cnlrusimcnt and di.'honeit mu- 
appropriation. 72 Ind. Cas. 612=24 Cr.L.J. 402—17 


M.L.W. 580=32 M.L.T. 234=1923 M. W. N. 313=*, 
A.I.R. 1923 Mad. 597=45 M.LJ. 133. 

20. Speculative scheme. 

S. 420 — Speculative scheme. 

Financial scheme of **Snow Ball” naiure docs not 
amount to cheating. I.L.R. (1939) 3 Cal. 81. 

S. 420— Speculative nature o£ scheme. 

The mere fact that a scheme is of a highly specula* 
live nature is not in itself evidence that it ii a scheme 
put before the public to deceive. There must be evi* 
dence of some deception. A.I.R 1937 Sind 56=38 Cr. 
L.J. 651 = 168 Ind. Gas, 827. 

S. 420 — Speculative scheme. 

A floated a company and had employed B, G and D 
as agents or canvassers. The main idea of the scheme 
was to grant loans by four unequal instalments to each 
applicant, whether he may be an applicant for a small 
sum ofRs. 50 or for a large amount ofRs. 5000. Each 
applicant had to deposit a sum of money with the 
application and the loan was to be made in instalments 
determined by drawing lots. It was further provided 
that these loan amounts would be refundable to the 
company in five to eight years, time according to the 
conditions agreed upon at the time of the advancement 
of (he loan, and the last condition was that all appli- 
cations would be understood to have been put in after 
full understanding and acceptance of the rules and 
conditions. Some applicants got loans applied for in 
full. A, B, C and D were prosecuted under S. 430 for 
cheating. 

Held, that although the scheme was highly spccu* 
lative, it could not be said that the scheme iUelfwas 
dishonest or fraudulent in the sense that it either 
represented to tlie public somerhing which was not 
true or concealed from them something which the 
company ought to have disclosed. A.I.R. 1934 ^°®* 
48 = 35 Bom. L.R. 1181=35 Cr. L.J. 644=14° 

Cas. 271. 

2t. Miscellaneous. 

S. 420— Gonviction of mercantile agent. 

In the case of a person having authority to ^ 
goods owned by another, once it is proved that he hw 
the consent of the owner to sell, it is immaterial to the. 
third party to whom he pledges the goods whether he 
has obtained the consent by fraud or not. He is a 
mcrtantilc agcut, and the pledge under S. 17®> Gontrac* 
Act, is valid and the pledgee’s right to hold the goods 
pledged is secure even if the mercantile agent is con- 
victed for cheating under S. 420, I.P.C. A.I.R* *937 
Rang. 146=38 Cr. L J. 711 = 169 Ind. Cas. 221. 


S. 420. 

Promise by A to execute a mortgage on 31st 
*934 — Property subject-matter of a gift deed cxccutw 
on i7th May, 1934 — Gift deed subsequently regiitcrcd 
on 13th September, 1934. 

Held, that A committed no offence, as ^ 

registration could the gift become valid. 193® M.W.N* 

2't6. 


S. 420 — Damage not suffered — Conviction. 

Where the accused were charged under S, 4^0 
having induced the office of the Inspector-General 0 
Police to transfer a lorry to their names from the 
of another person A by producing a doubtful recap 
from the latter. 

Held, (hat the fact that it was admitted that 
receipt was signed by A was sufficient 
them to transfer the lorry in the accused’s name, l^ 
the Inspector-General and his subordinates were n° 
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incurring any legal liability by the tranifcr nor did 
they suffer any damage in body, mind, reputation or 
property and consequently, the accused were not liable 
to conviction. A.I.R. 193a Pesh. 5=35 Cr. L.T. 
872 = 148 Ind. Gas. 960. 


;^S8. 4*0, 5 ii — Where the accused having set fire 

to his car which was insured, submitted a false 
information to the Insurance Company in order to 
obtain the insured amount. 


Held, that the offence fell under Ss. 420, 51 1. A.I.R. 
*934 67=35 Cr. LJ. 1345 = 151 Ind. Cas. 249. 

’■■■ S. 42(^— Same transaction. 

To determine whether or not a series of acts would 
form parts of the same transaction, the most important 
points to be considered are whether there was a com- 
mon purpose and design and continuity of action. 
A.I.R. 1933 Cal. 308=56 G.L.J. 73=34 Cr. L.J. 530= 
143 Ind. Cas. 120. 


S* Suspicion that a company is a swindling 

concern within meaning of S. 420— All books of the 
concern are relevant for determining the nature of 
offence, if any, committed and Police will not be 
wrong in investigating all the books and seizing them 
undCT S. 165, Criminal P.G. A.I.R. 1932 Lah. 581 = 
33 Cr. L J. 678=33 P.L.R. 824=138 Ind. Gas. 751. 


S. 420 — Offence under special law— Sending 

blank papers in insured cover addressed to self 

Offence under S. 64 of the Post Office Act— Con- 
viedon under Penal Code— Is sustainable. 


Where the accused was shown to have sent blank 
papers in an insured cover addressed to himself and 
clamed the value of currency notes from the Post 
Mce and proceedings were instituted against him for 
offences under 8^420 and 511, I.P.G. and under 
o. 04 of the Post Office Act and he was convicted for 
offences under the Penal Code. 

Held, that, assuming that the minor offence under 
o. 64 of the Post Office Act was proved, it was not 
ill^al to convict the accused for the major offence 
only. 125 Ind. Gas. 77o=A.I.R. 1930 Pat. 622=0 
Pat. 126=11 Pat. L.T. 224=31 Cr. LJ. 934. 


- S. 420— Railway servant obtainiog free pass 
for wife and mother and giving it to another 
woman who used it— Offence. 


Cantonment Magistrate’s office, whereon the accused 
infomcd him that he had resigned his post in the 
Military Accounts Department, and that it would 
entail considerable loss to him if he did not retain 
him. He even offered to accept the position of an ap- 
prentice clerk. Captain Pocock could not retain him 
in his office, and so he paid him a month’s pay in lieu 
of notice amounting to Rs. 145. The accused took the 
My in lieu of nodcc and went back to Lucknow. 
He then got his leave extended and rejoined on the 5th of 
February. He again drew his pay at Lucknow, where 
the accused made it clear that he had already drawn 
his pay for the month at Cawnpore and he would 
have to refund one of the two sums. 


Held, that it is very difficult to say that the accused 
mduced Captain Pocock to pay him Rs. 14s, 33 Ind 

G^. 997 = 21 A.L.J. 873=5 L.R.A. Cr. ^ = 26 Cr. 

L.J. 2I3=A.I.R. 1924 All. 209. 


S. 420— Obtaining certificate by cheating. 

A certificate that a person has passed an examina- 
tion IS property within the meaning of Ss. 415 and 
420 of the Indian Penal Code, therefore, a person 
who obtains a certificate from a Deputy Inspector of 
Schools by stating untruly that he passed the exami- 
nationin a certain year, is guilty of an offence pu- 
nishable under S. 420 of the Penal Code. 67 Ind 

Cas. 619=18 N.L.R. 52 = 23 Cr. L.J. 443=A I.R. 1922 
iNag. 229. 


S. 420 — Taking complainant to another village 

on pretence of buying buffalo for him, getting him 
intoxicated and obtaining by misrepresentation a 
deed of divorce from him— Nature of offence. 

The complainant was taken to another village on 
the pretence th&t a buffalo would be bought for him 
and the money necessary for this purpose would be 
adviced to him. He was then given a large amount 
ol liquor to drink and when in the state of intoxica- 
tion a document purporting to be a bond was cxccu- 
ted and his signature was obtained. This document 
was a deed of divorce of his wife who was then taken 
away by some of the petitioners* 

Held, that the offence charged did not fall within 
the pumew of S. 417 but of S. 420. 67 Ind. Cas. 588 

=3 L.L.J. 283=A.I.R. 1921 Lah. 63. 


Where a railway servant applied for and obtained a 
tree pass for his wile and mother and handed ovei 
his pass to another woman, who was neitlier his wife 
nor his mother, and she used it. 

Held, the railway servant was guilty under Penal Code, 
S>. 420 and not Railways Act, S. 68. 88 Ind. Gas' 

5*0 = 12 O L.J. 508=26 Cr. L.J. 1164 
=A.I.R. 1925 Oudh 470. ’ 


S. 4*0 Getting money without inducement — 
Temporary service during leave— Discharge on 
getting a month’s pay in lieu of notico -Rejoin- 
ing permanent work and getting pay— No induce- 
nxttkt emd no offcDc^. 

The appiicdnt S^rada Saran was a temporary clerk 
at Lucknow, and took leave from the 23rd January 
1923, till the 31SI of January of that year. While he 
was on casual leave he went to Cawnpore, and was 
appomted a pcimancnt head clerk of the Ca^vnpore, 
Cantonments by a temporary Cantonment Magistrate. 
He applied^ to the Lucknow authorities for an exten- 
sion of hb leave but originally his leave was not 
granted. Ilis casual leave expired on the 31 st January 
*923- On the 2n<l of February, 1923, he had been in- 
formed that he was in<rligible under the rules for a 
permanent appointment. Captain Pocock told the 
accused that he could not consider his retention in the 




“no 407— xitie to current coin— Rights 
of creditors discharged out of money obtamod 
by cheating. ' “ 

Title to current coins passes by mere detiverv 
to a person to whom a debt is due. Where a 
creditor w^ paid Rs. i.,68, which his debtor bad 
obtained by cheating, the police was not entitled to 
recover it from his creditors during their investi- 
gations of an offence under Ss. 420 and 467, 

}■ Pr’ to the money. 

U Ind.'^C^as^.^oi.^'"^ *9*5=16 Cr. L.J. 460I 


S. 420— Concession tickets— Misuse of 
= C. LJ. 339 = (.9.o) S'. 


S. 420 — False pretence. 

Promise to do something in fiitnri- m 
to cheating, but it mav lead to amount 

accused h^’ the power to in 
IS indictable. 26 P.W.R iq,o hence it 



1015 


PENAL CODE (1860), S. 420—21. Miscellaneous. 


1016 


420 — Cheating — Exchange of Railway 
See S. 403. 1905A.W.N. 9=2 A.L.J. 16=27 


ticket. 
A. 378. 


S. 421 — Applicability. 

The complainant complained to the Magistrate 
that he had filed a suit in the Civil Court against A 
with respect to his land, that he had 61 ed an applica- 
tion in the suit for attachment of the standing crops 
on the land and for distraint of A’s cattle, and that B, 
jo inin g with A, had removed the harvested crops and 
the cattle to his own field and claimed them as his with 
the object of preventing the Receiver from taking pos- 
session of this property. The Magistrate came to the 
conclusion that an offence punishable under S. 421, 
Penal Code, had been made out against A but not 
against B. It was argued for the complainant that it 
was open to a person in filing a compl.iint to ignore a 
part of the offence and to file his complaint with regard 
to the remainder and that therefore, the Magistrate’s 
conclusion that the offence fell within S. 421 was 
correct. 

Held, that the allegations in (he complaint and in 
the sworn statement which were the only material on 
which the Magistrate had to act, implicated B equally 
with A- 

Held» also that the offence fell under S. 206 and not 
under S. 421 and hence the Magistrate had no juris- 
diction to entertain the complaint. It was not open to 
the Magistrate to ignore the essential ingredients of the 
complaint and treat the offence as one under S 421. 
A.I.R. 1Q42 Mad. 675 (i) = i9J2 M.W.N. 492=55 L W. 
518= 2 M.L J. 246=44 Cr. L J. 129 = 203 Ind. Cas. 
670. 

S. 421 — Wrongful loss or wrongful gain— Shop- 
keeper with stock of goods obtaining credit 
selling goods without making payment 
to his creditors. 

It cannot be held without further proof that a shop- 
keeper who has stocked his shop with goods obtained 
on credit and wl»o sells these goods without making 
any paym'-ni to his creditor? has committed an offence 
punishable under S. 42 1. In selling these goods, which 
arc his own, in spite of the fact that he has not yet 
paid for them, he is not causing wrongful gain to him- 
self; neither is he causing wrongful loss to any- 
b(^V, because unless the creditors have obtained some 
Icgal Vighl over the property, he is not. by his action, 
depriving them of any right of theirs. A.I.R. 1938 
Rang. 242 = 39 Gr. E J. 767= I 7 ^» 1 ”^ Gas. 667. 


S 421— Movable property of insolvent in 

forei gn State . 

IfadUhon^st or fraudulml traiuicr* removal or con- 
cealmcnt or d'-livery of such property is made by the 
insolvent without adequate considcr.itioii so as to pre- 
vent its clistriljuiion among his creditors according to 
Indian Law, the offence under S. 421, would be establi- 
shed even if that property is in .a foreign Slate. .A.I.R. 
1936 Born. 167 = 38 Bom L R. | 68=37 I-* .!• 5^7 = 

60 Bom. 706=162 Ind. Cas. 3*^* 


S 421 — ‘ Any property” — Meaning of- 

Tlic word wide enovigh to 

include a chose inaction. A l.R- 1036 Boin. i<> 7 =- 3 » 
Bom. L.R. iG8 = 37 Gr.L.J. 577 = 608010. 7 o 6 =i 62 

Ind. Gas. 310. 

S 4ai-Offence by insolvent-jurisdiction 


of Magistrate. 

The Presidency Towns Insolvency A<.t clc-s not lake 
away a Magistrate's jurisdiction to try the msolve,, for 
an olRmce under Ss. .jjt and 424: 35 ^ 3 , loM. 

Ill Iiul. Cas. 681 =G Rang. 664=30 Cr.LJ. 345 — 


A.I.R. t92P Rang. 14 


S- 421 — Scope— -Inconsistency with Special Act 

— Magistrate’s jurisdiction to try the offence— 
Presidency Towns Insolvency Act (HI of X909), 
Ss. 17 and 103 — Suit or other proceeding— -Rale of 
construction. 

The Magistrate’s jurisdiction to try an adjudged io* 
solvent under S. 421 of the Penal Code was not taken 
away by S. T03 of the Presidency Towns Insolvency 
Act (III of 1909). The general expression ‘or other 
legal proceeding’ in S. 17 of the Act (III of^ 1909). 
coming after ‘suit’ a word of more limited application, 
must be construed on the principle of ejusdem gene- 
ris and hence it could not be intended to include 
criminal proceedings. S. 421 of the Indian Penal Code 
and S. 103 of the Insolvency Act distinguished. 35 
Bom. 63=12 Bom. L.R. 750= 1 1 Gr.L.J. 548=7 Ind. 
Cas. 963. 

S. 422 — Fraudulent transfer. 

A transfer of the equity of redemption by the mort- 
gagor to a third person does not constitute an offen^ 
under S. 422 of the Code. 14 Cr.L.J. 141=18 Ind. 
Gas. 893. 

Ss. 422, 5x1— Dishonest or fraudulent preven- 
tion of debt being made available for creditors 
— Application to draw money from Conit— • 
Security ample — Fraudulent or dishonest inten- 
tion. 

An attempt by the mortgagor to put an end loan 
agreement with the mortgagee as to the managemtml 
of the estate and to recover money which under the 
agreement is recoverable by the mortgagee is not an 
offence under Ss. 422 and 511, where the security for 
the debt was ample and the intention of the mortgagor 
was to put an end to the management and not to pre- 
vent payment of the mortgage debt. 22 W.R. 

(1900) 5 G.W.N. 174=28 C. 3 * 4 * 

S. 423— Executing document with fftla® 

tal. 

Where the judgment debtors executed a document 
with a false recital a» to the consent of tlic decree- 
holder to take their land and this was found to have 
l>een done fraudulently with the interition of support- 
ing at a later stage a cause of satisfaction of the money- 
decree which the decree-holder had obtained against 
them. 

Hold, that this was enough to bring the act 
judgment-debtors within the mischief of S. 423. A.l.K* 
*933 Pat. 493 = 34 Cr.L.J. 346=144 Ind. Cai. 79*. 

S- 423 — ‘Gonsidertion’ whether includes pro- 
perty sctielf. 

The word ‘consideration’ in S. 423, docs not 
ihe properly transferred. Therefore an asseruon In 
the whole land belonged to the transferor is - 
fctaicmcni ndating to ilic consideration for the . 

and U not an offence under the section, even thoug 
such statement is untrue. Every false statement m 
deed of sale is not jjimibhablc. It must be a *^**®?® j 
I elating to consideration or to the person 
thereby and considrr.ation should not be confuse 
with valu<' or with the property. 37 Mad. 4?* 
M.LT. 383 = (*9it) 2 M.W.N. 413=12 Cr.L.J. 547 
12 Ind. Cas. 523. 

S.423— Offouce under -rubrlcatlag 

ment to suppurt claim of marriage iti jndi 
proceedings — Intention to injure the woman 
her hubband — Nature of offcnco. 

An accused had unsurcessfully tried to marry a womM^ 
I'here.iftcr lie got registered a document contami^ 
laisc recital that he had married her and purported 
transfer certain land to her in lieu of her dower. 
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Held, that he was acting in furtherance of hig desire 
to secure the person of the woman and this, in the 
circumstances, he could only do by judicial proceedings. 
Therefore, his intention wag to use this document and 
the false statements therein in judicial proceedings and 
thereby mislead the Judge. So accused was guilty 
under S. 193, I.P.G. 

The words “fraud**, “fraudulently** and “to defraud’’ 
do not connote deprivation of property and the decep- 
tion of the person so deprived. Deprivation of pro- 
perty, actual or intended, is notan essential ingredient 
in fraud or the intention to defraud, and it is not es- 
sential that the person deceived or to be deceived and 
the person injured or intended to be injured should be 
one and the same. 

In the present case in addition to an intention to 
deceive and mislead, the further intention to cause in- 
jury to the woman and her true husband, and to sup- 
port accused’s own false claim to that status is clearly 
to be deduced from the fads. So the accused was 
guilty under S. 423, I.P.G., also. 66 Ind. Gas. 996 = 
48 Cal 9ii=s23 Cr.L J. 34o=A.I.R. 1921 Gal. 226. 

S. 423 — Interpretation — ’Fraudulently* — Mean- 
ing. 

The words 'fraud', ‘fraudulently’ and *to defraud’d© 
not connote deprivation of property and the deception 
of the person so deprived. Deprivation of property 
actual or intended, is not an essential ingredient in fraud 
or the intention to defraud and it is not essential that 
the person deceived or to be deceived and the person 
injured or intended to be injured should be one and 
the same. 66 Ind. Gas. 996=48 Gal. 911=23 Gr.L.J. 
34 o=A. 1.R. 1921 Gal. 226. 


S. 423 — Scope of — Kabuliyat — Whether a docu- 
ment. 


A kabuliyat is not a document contemplated under 
S. 423, I.P.G. 46 Cal. 986=29 G.L.J. 522=20 Gr.L.J. 
574““52 Ind. Gas. 62. 


S. 423 — ‘Dishonestly* — ‘Fraudulently* — False 

statement of price in sale deed with the view of 
defeating claims of pre-emptor. 

The making of a false statement in a sale deed of 
immoveable property as to the consideration for the 
sale, such statement being made for the purpose of pre- 
venting any person who might h;ivc a right of pre- 
emption in respect of the properly sold from coming 
forward to ‘assert his right’ of pre-emption, is an offence 
which falls within the definition contained in S. 423. 
1902 A.W.N. 173=25 A. 31. 

S. 424. 

Synopsis. 

1. Applicability and scope. 

2. Dishonestly or Fraudulently. 

3. Essentials. ' 

4. Illegal attachment. 

5. Procedure. 

6. Miscellaneous. 


1. Applicability and scope. 

S. 424 — Applicability. 

The removal referred to in S. 424 is ejusdem gen- 
eris with concclment which preccde< it. .Section 424 is 

designed to meet a special class of cases and has no 
application to a case where property is op« rily seiz-d 
by a person in the exercise of an altcge.I ri ^ht. A 1 R 

3939 All. 7*0=1939 A.L J. 94 i = *939 A.W.R. 66t=4i 
Cr.LJ. iii=»83 Ind. Gas. 151. ^ 

' 'S. 424 — Removing crop. 

Obiter.— It cannot be said that a person who removes 
a crop which cannot be said to be duly attached because 


of a failure in carrying out the provisions of R. 44, O. 
2 1, Civil P.C., cannot be punished for an offence under 
S. 424, Penal Code. The question under S. 424, Penal 
Code, is not whether t he property passed into the 
possession of the Court but whether the^accused person 
removed or concealed his own property* with intent to 
defraud or defeat his creditors or partners or others. 
A.I.R. 1936 All. 364= 1936 A.W.R. 325=1936 A.L.J, 
283=37 Gr.L.J. 675=162 Ind. Gas. 653. 

S. 424 — “Dishonesty”. 

A person cannot be said to do anything dishonestly 
within the meaning of the word as defind in the Penal 
Code if he has merely an intention to cause wrongful 
loss to some one, when he cannot or docs not in fact 
cause any such wrongful loss. A.I.R. 1936 Sind 20= 
29 S.L.R. 190=37 Gr. L.J. 485=161 Ind. Gas. 553. 

S. 424 — Refusal to return property. 

An offence of refasing to return property is not con- 
templated by S. 424, A.I.R. 1933 All. 46 = 1933 A.L. 
J* 1=55 All. *19=144 Ind. Gas. 32. 


2. Dishonestly or Fraudulently. 

S. 424 — Applicability — Partners — Books of 

pa^rtnership retained by some to the exclusion of 
others— Prosecution — Legality. 

Partners who are joint owners of the books of the 
partnership are entitled to retain them. There is 
nothing dishonest or fraudulent in some partners so re- 
taining the books and the partners who so retain them 
cannot be prosecuted under S. 424, I.p. Code, at the 
intUnce of another partner. The latter can only have 
a right to have them produced for inspection in a suit 
for dissolution and accounts. I.L.R. (1948) 2 Cal. 452 
= 52 C.W.N. 44* “A.I.R. 1948 Cal. 292=49 Gr.L.T. 
543 - 


S. 424 — ^Judgment-debtor kuowing that his 

crop is attached, removing it. 

Where a judgment-debtor, knowing that his crop was 
attached or even was going to be attached in execution 
of a decree, removes the crop with the object of pre- 
venting the dccrce-holder from obtaining his money, 
his action is dishonest because it is intended to cause 
wrongful loss to the dccree-holder and he is, therefore 
guilty under S. 424. A.I.R. 1938 All. 449=1938 A.IJ.’ 

528=1938 A.W.R. 361=39 Gr.L.J. 840=176 Ind. Gas. 
960. 

— S. 424 — Removal of property . 

The case of Qu'^en-Empress v. Obayya, (1899)22 
Mad. 151, is not an authority for holding that after 
attachment has been effected, dishonest removal of move, 
able property cannot be an offence under S. 206, Penal 
Code. The offences would fall either under S. 379 or 
424 or 206, Penal Code for which sanction is necessarv 
1933 M.W.N. 722. 


■S. 424 — Reaping of crop. 


Reaping of crop done with the intention of defeating 

the landlord s claim is an offence. 1982 M,W.N. 639. 

S. 424 — Removal of crop. 

Where it was found that harvesting and removal of 
crop, done in the night, was dishonest. 

Held, that conviction under S. 424, Penal Code, was 

right even if ihf accused w.-is entitled to exclusive pos- 
^tssion of the crop till division. 1931 M.W.N. 1049.* 

S. 424— Avoiding attacbment—Concealm^kw* 
property by debtor-U ofifonce. •>* 

by debtors or taking away of 

property by others to avoid its attachment if done with 
a d.thonest iment.on « an offence under S. 424 .^30 
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M.W.N. 347=3 M.Cr.C. 172=32 M.L.W. 23=126 
IncirCas. 601 =A.I.R. 1930 Mad. 670. 

S. 424 — Accused not judgment-debtor removing 

crops grown by bun but nnder attachment — Con- 
sequent suit to establish his title — Absence of in- 
tention to cause wrongful loss — Legality of convic- 
tion- 

The accused who was not a judgment-bcblor was con- 
victed vmder S. 424 for dishonestly harvesting and 
appropriating crops proNvTi by him hut under attachment 
in execution of a decree against his uncle. Consequent 
upon the attachment the accused had filed a case con- 
tending that the crops in question could not be legally 
attached and that he was entitled to the same. 

Held, that the crops could not be considered to have 
been removed with the intention to cause wrongful loss 
to tlie decree-holder and hence the conviction could not 
be sustained under S. 424. 1929 Cr. C. 28o=A.I.R. 

1929 Pat. 520. 

3. Essentials. 

S. 424— Essentials. 

One of th'' necessary elements of S. 424 , Penal Code, 
is that some dishonesty or fraud should be made out 
against th'* acrused. Where the judgment-debtor trans- 
fers his property to his wife by gift before attachment, 
and the property is attached without making the wife of 
the judgment-debtor parly to the execution proceeding 
and the wife has obtained mutation, of names in her 
favour, slie is not bound by the order rejecting the 
objccii-m by the judgment-debtor that he had no interest 
in the property on the ground that he having gifted 
aw.ay the properly, had no locus standi. It is the duty 
of the Collector, to whom the decree is sent for execution 
to take action under Civil P. C.. Scb. Ill, para. 3, and 
•icrve her with a notice calling upon her to submit a 
statement of her claim. In the abicncc of all this, if she 
collects tlic rent of the property and the tenants pay her, 
thev cannot be prosecuted under S. 424, Penal Code. 
A.l R- H)36 Oudh i 95=‘935 O.W.N. 879=37 Cr. L.J. 
io37 = ih 4 Ind Cas 995* 

.—S. 424 —Essentials for conviction— Dishonesty. 

Unless dishonesty is proved, the conviction under 
S. 424 cannot l)c sustained. 59 Ind. Cas. 654 = 3 
99=s22 Cr.L.J. i.t2 = A.I.R. 1921 Lah. 185. 

S. 424 -Finding of dishonesty. 

Thf cs-<-ncc of the offence under S. 424 is that th^ 
removal of the property must be dishonest or fraudulent- 
The finding as 10 dit-bonesly must be clear. 2 P.L.T. 
627 = A.I-R. 1921 Pat. 50G. 

4. Illegal Attachment. 

S, ^24 — Removal of property attached under 

defective warrant. 

The person to whom the warrant of attachment is 
addressed must be named on the face of the warrant 
and it must be apparent on the face of the warrant when 
it can be legally executed. It is not sufficient to pro- 
duce other materials to show what was the dale of the 
warrant and to whom ii was addressed. 

A Wiirrant which ncitlicr bears the name of the person 
who Is to e.xccutc it nor bears the date on or before 
wliich il '•houhl be execule<l, is, iberefore, illegal and the 
removal of property attached in execution of such 
warrant does mn constitute an offence under S. 424. 

A.I.R. 1942 Put C.L.T. 40=43 Cr. I..J. 795 = 

•2t*'2 Ind. Cus. i.’ 3 . 

S, 424— Illegal attachment of crops. 

II the provisions of the law arc not complied with 
iJje attachment would be illegal and the prt^erly would 
nut pass from the judgincnl-dcbtor to the Court, and 


the removal of crops by the judgment-debtor will not 
constitute an offence under 6-424. A.I.R. 1934 All. 711 
= 1934 A.L J. 749=35 Cr. L.J. 1307=3 A.W.R. 68a= 
151. Ind. Cas. 36b. 

S- 424— Illegal attachment. 

Where a process has a date fixed for its return under 
O- 21, R, 24 (3), Civil P.C., it cannot be executed after 
that date ; and any person whose property has been 
attached after that date fixed for the return of the 
process may, when charged with criminal offence under 

S. 424, Penal Code, plead Uiat his property ha# never 
been laivfully removed from his possession and that 
therefore, he can commit no offence by taking the 
properly in his own use. A.I.R. 1933 AH. 46=1933 
A.L.J. 1=55 All. 119=144 3 ^* 

S. 424 — Reaping attached crops. 

Crops of accused attached by Civil Court— Accused 
aware of attachment which was invalid — Rcaping of 
crops with intention of preventing decree-holder getting 
crops. 

Held, he was not acting “dishonestly** witmn mean- 
ing of S. 424 and it was not not possible in law to 
cause wrongful loss as crops were not validly attached. 
1936 M.W.N. 492 (2). 

S. 424— Crops not validly attached. 

A judgment-debtor is entitled to remove his crops 
which have not been validly attached; and the mere 
fact that he has removed the crops does not prove ^at 
he has done so dishonestly. The word “dishonestly 
used in a technical sense which is at variance withiti 
popular signficance as implying deviation from probity. 
Intention has got to be proved. A dishonest intention 
may be presumed only if an unlawful act is done or 
if a lawful act is done by unlaful means. A.I.R* 
1936 Sind 20=29 S.L.R. 190 = 37 ^J* 465“*®* 

Ind. Cas. 553. 

.$, 424— Removing crop attached by Madr^ 
Village Courts— Attachment illegal— Removal it 
offence. 

Since a village Court cjmnol attach crops which arc 
not moveables within the meaning of S. 52 by wtue 
of Madras General Clauses Act and S. 22, I.t'.O., 
there is no fraud in removing such crops so 
tain a conviction under S. 42.J, I.P.C. t93oM.W.W. 
352 = 31 M.L.W. 719=3 M- Cr. C. I43=A.I.R. 193 ® 
Mad. 509=58 M.L J. 509. 

S. 424— Attachment not legal — Removal if 

offence. 

Where mode has not been followed, there is no 
legal att.acliinent and conviction for tlishonesl 
of property attached is ba<l. 117 I'*d. Cas. 243=3 
Cr.L.J. 7.18= A.I.R. 1928 Rang. 285. 


5. Procedure. 

— — S. 424 — Property under attachment — Remov^ 
of property under attachment by third 
claiming title to it — Determination of title Dj 
Court. 

The crucial question for determination under S. 4?4 
is whether the allcgeil removal of property i 9 » 
honest or fraudulent anti therefore if persons claimmg 
title to a properly under .'itt.'ichmeni in execution o 
decree on another remove the same, the matter "(b® ^ 
such property belonged to tin* accused or no 
be determined by criminal Court before dccci 9 
upon conviction. 124 Ind. Cas. 716=5® A. 2*4 
A.I.R. 1930 All. 329. 

— S. 424— Procedure— Complainant and 

party joint proprietors— Ronioval of part o J 


S. 424 — 6, Miscellaneous. 
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property — Partition salt pending — ^Daty of 

Magistrate. 

If on a complaint under S. 424, I.P.C., the com" 
plainant and the opposite party are joint proprietors o* 
the same and a partition suit with regard to their 
joint property is pending in the civil Court, and 
property with regard to which the complaint is made 
is a subject matter in dispute in that suit, if the deci* 
sion of the Magistrate entail prejudging the order of 
the civil Court the Magistrate can discharge the 
accused persons allowing them to retain the custody 
of the property on deposit of the proportionate value 
of the complainant's share of the property or make it 
over to the complainant on his depositing the pro< 
portionate value of the share of the accused persons. 
1929 Cr. C. 273=A.I.R. 1929 Pat. 513. 

6 . Miscellaneous. 

~~ — 424 — Landlord and tenant — Bona fide claim for 
trees. 

When a bona fide claim of title is raised, the 
accused is entitled to acquittal but whether the claim 
is raised bona fide or not is a question of fact and 
has to be determined in the circumstances of each 
case. The finding as to ‘dishonest* or 'fraudulent* 
removal can be implied from the judgment read as a 
whole though those words arc not used, i Pat. L.T. 
318=21 Cr. L J. 609 = 57 Ind. Cas. 273. 

— — S. 424 — Carrying away produce. 

Tenants under Bbaoli Danabandi system carrying 
away the outturn of lands, commit an offence under 
S. 424 if the landlord has no reasonable time to 
appraise it. i Pat. L.W. 691=18 Cr. L.J, 687=40 
Ind. Cas. 335. 

— — S, 424 — Landlord and tanant — Bengal Tenancy 
Act, 1885, S. 71 {4). 

3. 7* (4)of*beB.T. Act provides the courts with a 
definite rule as to the value of crops which have been 
wrongly removed by the tenant. If the tenant acts 
dishonestly he is also liable under S. ^24, I.P.C. i Pat. 
LJ- 353 = («9»7) P.H.C.C. 71 = 17 Cr. L.J. 315 = 3 Pat. 
L.W. 43 = 35 Ind. Cas. 491. 

S. 424 — Oishonest removal to avoid distraint 
for arrears of rent — Onus on prosecucioa to prove 
legality of distraint. 

Where a distraint is made for arrears of r^nt, there 
IS no presumption that it is legally made; and if persons 
are charged with having dishonestly removed property 
to avoid, if there is no evidence of the legality of the 
distraint, the conviction is illegal, as they had a right 
of private defence of their properly unless the distraint 
was legal. (1902) 25 M. 729. 


Ss. 

425, 426 and 427. 


Synopsis. 

I- 

Applicability and Scope, 

2. 

Bona fide claim. 

3 * 

Easement or Customary rights. 

4 * 

Essentials. 

5 * 

Injuriously affected. 

6. 

Intention and Knowledge. 

7. 

Interpretation. 

8. 

Jurisdiction. 

9 - 

Negligent acts. 

to. 

Own Property — Damage to. 

IX. 

Procedure. 

12. 

Theft and Mischief. 

* 3 * 

Wrongful loss. 

14. 

Miscellaneous. 


1. Applicability and Scope. 

Ss. 425 and ^7 — Offence under— -Essentials 

— Damage leally due to abnormal rains and not 
to mere storage of materials — Offence under 
S. 427, if made out. 

S. 425, I. P. Code, which defines the offence of 
mischief contemplates some direct act on the part of 
the mischief doer either personally or through some 
one else, which leads to any of the results mentioned 
in the section. Where materials are stored in an 
open space but owing to abnormal rains there is an 
accumulation of water and there is damage to a 
neighbour’s wall, it cannot be said that an offence 
under S. 427 is committed. 1950 A.W.R. 346=51 
Cr. L.J. I242=A.T.R. 1950 A. 464=1950 A.L.J. 281. 

S. 425 — Scope. 

Every act appearing to fall under definition of mis- 
chief is not criminal. 

Thus, when the purchaser of a mortgaged property 
removes the materials and thereby diminishes the 
security of the mortgagee, he commits only a civil 
wrong and not a criminal offence. A.I.R. 1945 Nag. 
294=LL.R. (1945) Nag. 998=i945 N.LJ. 391 = 222 
Ind. Cas. 524. 

S. 425 — Section 425, Penal Code, refers to corpo- 
real property and provides for cases in which such 
property is cither destroyed or altered or otherwise 
damaged with a particular intention. A.I.R. 1944 
All. 60= 1944 A.L.J. 6= 1944 A.W.R. 6 = 1944 O.W.N. 
9 = 1. L.R. (1944) All. 189 = 211 Ind. Cas. 621. 

S, 427 — Applicability — Essentials — Mens rea — 

.Absence of — Bona fide belief of right to property 
in dispute— Offence. See PENAL CODE. Ss. 379 and 
427. 16 Cut. L. T. 78=A.I.R. 1950 Orissa 196. 

2. Bona fide claim. 

— — Ss. 426 and 427— Applicability— Wrongful loss 
or damage — Intention to cause— Intention to 
commit offence or iutimidate, insult or annoy — 
Entry on land in exercise of bona fide claim of 
right to graze cattle— Offence. 

Certain fallow land was let out by the owner 
(Zamindar) to the complainant who in turn let it out 
again to B, wnosought to bring the land under cultiva- 
tion and creeled aiU upon the same. The accused, 
villagers, who had been using the land for grazing their 
cattle for over 50 years, went to the plot at about 7 
or 9 in the night and cut the ails. They were prosecuted 
and convicted under Ss. 143, 426 and 447, I. P. Code; 
their plea of bona fide claim of right not being accept- 
ed by the Court wliich held that there could be no 
question of a bona fide claim of right as no right 
existed. It was found on the evidence and admitted by 
the prosecution that the accused had been using this 
land for grazing cattle and that this right of pasturage 
had been exercised for over fifty years. 

Held : (1) that the question of bona fide claim of 

II no right existed; and if the 
right existed the question of bona fide claim of right 
Would not arise; ® 

(2) that it having been found that the accused acted 
in the exercise of a bona fide claim oP right they could 
not be guilty of the offrnce of causing wronghtful loss or 
damage etc.; and they could not have the common 
object of cauMng such wrongful loss or damage which 
would amount to mischief under S. 425, I. P, Code or 

(3) that as there was no intention on the part of the 
accused to commit an offence or to intimidate or insult 
or annoy, they could not also be convicted of criminal 
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trespass under 8.447, Code. 3 A.T.Gr. D. 204 

=A.T.R. 1949 Cal. 237=50 Cr. L. J. 463. 

— — Ss. 425 and 42$ — Removing projection of adjoin* 
Ing boose believing it to be a trespass. 

VVlicrc a person removes by reasonable means a 
projection erected by the owner of an adjoining house, 
honestly believing that the projection is a trespass, the 
person must be dceme<l to have acted bona fide in the 
exercise of what he believed to be his rights and cannot, 
therefore, be guilty of an offence of mischief. A.I.R. 
1939 Mad. 400=0939) I M.LJ. 321=49 L.W, 322 = 
1939 M.W.N. 315=40 Cr. LJ. 656=182 Ind. Gas. 
32?. 

S. 425 — Bona fide claim of right. 

If a person removes an obstruction from property 
which is not liis own, but which he believes to be his 
own and thereby causes loss, yet as be had not the 
inteniion nor the knowledge which are necessary to 
constitute the offence, he cannot be convicted of mischief. 
A.I.R. 1932 Mad. 676=1932 M.W.N 645=38 Cr. L-J. 
655 (2)=87 L.W. 149=138 Ind. Gas. 608. 

S. 426 — ' Bona fide ’ dispute. 

Where a bona fide contest exists as to the title of 
the properly, no offence is committed. 86 Ind. Gas. 
36=26 Cr! L.J. 660=6 L R.A. (Cr.) 31 =A.I.R. 1925 
All. 291. 

— — S. 426— ‘ Bona fide’ claim — Removal of pro- 
perty — No miiichief. 

Where a sers-ant of the landlord bona fide claimed 
and ihcrcfoic cut and removed a dead jack fruit tree 
standing on the homestead of a tenant. 

Held, that the offence of mischief was not committed. 
83 Ind. Gas. 898 = 28 G.W.N. 736=26 Cr, L.J. 194 = 
A.I.K 1924 Cal. 805. 

S. 425 — 'Bona fide’ claim — Cutting trees — If 

offence- 

A person who cuts trees which he says to be his 
own cannot be said to hr committing the offence cither 
of tfieft or of tnibchief .as defined in Chapter 17 of 
ihc Indian Penal Code, 71 Ind. Cas. 645 = 21 A. L.J. 
2 i3=.i (Civ.) i 72^A.I.R. 1923 All. 428. 

S. 425 — Cutting tree under bona fide claim of 

right. 

A tenant cutting an ancient tree standing on his 
lidding in the bona fide assertion of a customary right 
hut widiout intending or knowing the likelihood of caus- 
ing wrongful loss to the Zeminrlar, cannot be convicted 
of mischief under S. 426 of the Code. 58 Ind. Cas. 828 
«2i Cr.L.J. B28 (All.). 

S. 425 — Mischief — Tenant cutting trees under 

^laim of right. 

A tcnatil cutting trees standing on his holding 
under a bona fide claim of right is not guilty under 
S..426 and it is immaterial that the motive in cutting 
trees was mala fide. 5 Fat. L. W. 114=19 Cr. L.J. 
729 — 46 Ind. Cas. 409. 

— — S. 425 — Bona fide belief as to title. 

A j>erko)i arting under a bona fid© belief of title to 
laiifl, possession of which was given to his wife by the 
Onirt under an aurfion puichasc, commits no offence 
under S. .jif,, !.P.C , if no deterioration to the crop 
which w.rs grown \>y the < omplainani U caused »n the 
act of the arciise<> in «uttingand removing npe paddy 
from tlie field. 2 Pal. L.W. Cr. L.J. 750=40 

Ind. Cas. 750. 

- -S. 4a6--Mi»chief~nona fide claim of light— Con- 

viction bad. (1903) 7 C.W.N. 859. 


3. Easement or customary rights. 

— Ss. 425 and 426 — Mischief — Interference with 
right of way. 

It it clear Rom the provisions ofS. 425) I. P. Code, 
that if the property is changed in such a way at to 
diminish its utility, the person who effects the change 
commits mischief. The explanation makes it clear tlut 
the utility affected need not be to its owner. Hence 
where a right of way allowed to the complainant over 
the accused's plots is interfered with by the latter dig- 
ging a ditch, which makes the passage of carts im- 
possible, the accused is guilty under S. 426, I. P. Code. 
1947 O.A. (C.G.) 128=1947 A. Cr. C. 158=1937 
A.W.R. (C.C.) 128=1947 O.W.N. 481=49 CrX.J. 
it4=A.LR. 1948 Oudh 97. 

S. 425 — Customary right. 

Tenants of a village in District Hajaribagh cut down 
Sakhna saplings from Rakhawat jungles and claimed 
jhat they had customary right. 

Held, that the customary right was with r^ard to 
the fuel and would for building purposes and not for 
wood from the reserved forests. (1938) 19 P.L.T. 656. 

. — --S. 425— Mischief — What docs not amount to. 

Property under S. 425 means tangible properly 
capable of being forcibly destroyed but does not 
include an casement. 

If the owner of land over which other people have 
a right of passage throws earth upon that land^ so that 
the use of the land by the others becomes disadvan^ 
gcous or impossible, that does not amount to raiichitf 
for the reason that what is affected is not any 
or its value but only a right of easement. 193® M-W.N. 
909 = 129 Ind. Cas. 77=A.1.R. 1930 Mad. 973. 

S. 426 — Easement — lojoncHon to remove ob- 
struction to right of way obtained by acciWCa— 
Injunction not complied with — Accused removing 
obstruction — Mischief. 

Where the accused obtained .an injunction from the 
Mamlatdar’s Court restraining the complainants from 
obstructing the way of accused by dams and the com- 
pbiinant did not remove the dams which were obstruc- 
ting his way, he had the dams removed himself. 

Held, that he was not juKlificd in taking the law in 
his own hands and removing the dams, thereby caus- 
ing damage to the complainants and that the 
caused IQ the complainants was caused by unlawitu 
means in abetting the nuisance contrary to the pro- 
visions of S. 36 of the Easements Act. loi Ind. CaJ* 
(304 = 51 Bom. .(87=29 Bom. L. R. 484=28 Cr. L.J. 
476 = 8 A.I.Cr.R. 72 = A.I.R. 1927 Bom. 363. 

S. 425— Easement— Right to support— No 

acquisition by prescription — Removal, if owenco* 

It is not unlawful and therefore not an offence to rt- 
move laicml support and cause damage unless the right 
tosuptKirt has bren acquire«l by prescription for 20 
y<rars. 68 Ind. Cas. 831 = 14 M.L.W. 728=A I.R« *9** 
Mad. 322. 

4. Essentials. 

S. 425 — Mens rca is essential. 

What is compcndiiuisly referred to as mens 
one of the essential ingredients of the offence ®' 
chief and if the accM<;fd honestly believed In 8°®“ w 
that he had the right to do what he did 
not in law have that right, he caiuiot be said to 
bad die necessary intention or knowledge that he w= 
likely to cause wrongful lo-e or damage. In - 

.abicncc of any intention or knowledge of this 1^® » 
conviction for misebief cannot be had. A.I.R* 93“ 
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Mad. 4 oo=(I939)-i M.L J. 321=49 L.W. 332 = 1939 
M.W.N. 315—40 Cr. L.J. 656=182 Ind. Cas. 327. 

— — S. 425 — Easentials. 

To constitute mischief within the meaning of S. 425, 
Penal Code, it is necessary not only that wrongful loss 
or damage to the public or to any person be intended 
or be likely but also that any property should either 
be destroyed or any such change should occur in any 
property or in the situation diereof as destroys or 
diminishes its value or utility or affects it injuriously. 
A.I.R. 1939 Oudh 38=1938 A.W.R. 126=1938 O.W.N. 
1127=40 Cr. LJ. 138 = 178 Ind. Cas. 665. 

S. 425— Essentials. 

Intention to cause wrongful loss or damage is an 
essential for the offence of mischief. 8 Rang. 13 = 
125 Ind. Cas. 27i=A.I.R. 1930 Rang. 158. 

S. 425 — Wrongful loss to the public or any 

person. 

If the auction-purchaser destroys the property 
which he purchased* he does not cause any mischief 
under Section 425 , Penal Code. The principal in- 
gredient of the offence under the section is that there 
must be an intention to cause wrongful loss or damage 
to the public or to any person. 66 Ind. Cas. 8i7=3 Pat. 
L.T. 335=23 Cr. L.J. 32 i=A.I.R. 1922 Pat. 197. 

S. 425 — Mischief — Intention to cause wrongful 
loss— A finding that loss was caused. 

To sustain a conviction under S. 426, Penal Code, 
it must be found that the accused had intention to 
cause wrongful loss or knowledge that he would cause 
such loss. Merc finding that wrongful loss was caused 
is not enough. 56 Ind. Cas. 434 (Mad.) = 2i Cr. 
L.J, 450. 

5. Injuriously affected. 

— — S. 425 — Offence under — Landlord agreeing %vith 
tenant to pump water from reservoir — Omission 
to pomp. 

Where a landlord who had agreed with the ten- 
ants of his flats to pump water from a reservoir 
in which water supplied by the corporation was 
collected and for that purpose levied a separate charge 
stopp>ed pumping water. 

Held, that the facts did not amount to the offence 
of mischief as defined in S. 425, 1 . P. Code. It might 
be that the landlord would be liable for damages on 
account of a breach of the agreement to pump the 
water from the central reservoir, but the omission 
could not be said to constitute “any such change in 
any properly or in the situation thereof as disiroys or 
diminishes its value or utility or affects it injuriously.” 
It was just possible that if the supply of water to 
the flats was a part of the tenancy and if the 
landlord interfered in any way with the supply 
which was an integral part of the tenancy, the 
matter might be different. I.L.R. (1948) 1 Cal. 
329=5! C.W.N. 751=49 Cr. L.J. 3I4=A.I.R. 1948 

Cal. 197=83 C.L J. 177. 

S. 425 — Pcrions driving the cattle to pound are 

not guilty of mischief under 8,425 bfcause getting cattle 
put into pound is not causing such change in property 
as would diminish \vt utility. A.I.K. 1943 Oudh 280 = 
1943 A.W.R. 49=44 Cr. LJ. 640=19.43 O.W.N. 
202=207 Ind. Gas. 374 

S. 426 — CoavJction under. 

It was alleged that the accused, along with several 
others, had trespassed into the graveyard belonging 
to the complainants and after entering into it, demo- 
lished and damaged a f)ortion of the southern boundary 
wall and two graves. The Magistrate framed a charge 
against the accused under S. 426 that the accused 
“broke the wall and damaged two graves of the 
Moslem kabristan at Hali”. The MagUtraic came to 
the conclusion that there was no graveyard near about 

la P. Y. D— 33, 


the place where the boundary wall was said to have 
been cut or the aloo plants uprooted and no grave was 
touched. 

Held, that on the finding arrived at by the Magis- 
trate, no conviction under S. 426 could be maintained 
inasmuch as the kabristan could not be said to have 
been affected by the mischievous act of the accused. 
A.I.R. 1942 Pat. 150=22 P.L.T. 976=43 Cr. L.J. 537 
= 199 Ind. Cas. 2 18. 

S. 426 — Filling up ditch made by complainant. 

Filling up of the ditch digged by the complainant 
by the accused does not affect any property injuriously 
so as to diminish its value or utility. In such a case 
it cannot be said that the accused were guilty under 
S. 426 because they destroyed the fruits of the com- 
plainant’s labour in making the ditch. A.I.R. 1939 
Oudh 38 = 1938 A.W.R. 126=1938 O.W.N- 1127=40 
Cr. L.J. 138=178 Ind. Gas. 665. 

$. 425. — One of several co-sharers in constructive 

possession of joint land, digging part of it and appropria- 
ting it for his exclusive use. 

Held, that the digging amounted to mischief as the 
removal of earth would diminish the value or utility 
of the land and affect it injuriously within the mean- 
ing of S. 425. A.I.R. 1934 All. 829 (2)=35 Cr. L.J. 
730=4 A.W.R. 271 = 1834 A.L.J. 689 = 148 Ind. Cas. 
649. 

S. 426 — Change in property — Dimioishing 

value or utility — If sufficient. 

Mere omission to give light to the house by failing 
to switch on the light does not involve change in the 
property, even though it may diminish its value or 
utility, and therefore does not constitute fhc offence of 
mischief. io 5 Ind. Gas. 672=22 S.L.R. 393=9 A.I.Cr. 
R. 158=28 Gr.L.J. 96 o=A.I.R. 1928 Sind 49. 

6 . Intention and knowledge. 

S. 427 — Judgment-debtors demolishing vats 

before conbrmation of sale. 

Mortgagee decree-holder purchased the mortgaged 
property, consisting of land and buildings containing 
vats for manufacturing indigo, in execution. Before the 
confirmation of the sale, the mortgagors demolished 
the building and removed the vats and materials. They 
were acquitted of an offence under S 427, I.P.G. The 
Magistrate thought that as manufacture of indigo had 
been discontinued for some years and the vats had been 
standing idle, it was not an offence of mischief to 
destroy them. He was also influenced by the fact 
that the sale had not yet been confirmed and become 
final. 

Held, that the sale proclamation showed that along 
with the land and the bungalow, the outhouses and 
vats were also sold, and it was not clear how anyone 
could imagine that the vats were not property and that 
demolition and removal of the vats was not destruction 
of the property within S. 427. It made no difference, 
therefore, that the sale had not been confirmed and in- 
deed it would have made no difference to the legal 
position if the sale had not yet taken place, A.I.R. 1937 
Pat. 646=4 B.R. 117 = 39 Cr. L.J. 78=172 Ind. Cas. 

‘ 75 - 

S. 427 — Building in accused*s plot — Raia 

water retained in complainant’s land and damage 
done to bis building. 

Where as a result of the accused constructing a 
building, rain water was retained in the complainant’s 
plot and after some months the construction in 
connection with a temple in the complainant’s plot crac- 
ked and there was no right of easement. 

Held, that the accitscd had no intent to cause or 
knowledge that he wa.s likely to cause wrongful loss to 
the complainant that 1 ic used his land for a certain pur- 
pose to which it could be validly put and his action 
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did not come within the provisions of S 427. A.I.R. 
1934 Pat. 199 (2)=35Cr.L.J. 430 (2) = 147 Ind. Gas. 

538. 

Ss. 426. 425 — Cutting away branches of tree 

overhanging his house. 

Where a person damaged the tree of the District 
Board knowing that he was likely to cause wrongful 
loss or damage to the District Board and not only 
having no right whatever to cut the branches but being 
quite well aware of the fact, both in respect of the 
branches which did not overhang his house and also in 
respect of those under which he had introduced his 
house on land not in his possession and he took the 
risk on the offchance of getting away with it and getting 
rid of the inconvenient tree. 

Held* that the ofTence of mischief was committed a* 
a person who causes destruction of property knowing 
that he is likely to cause wrongful loss or damage to 
the public or any person commits mischief even if in- 
tention to cause that damage is not made out. A.I.R. 
1034 Pat. 221 = i 5 P.L.T. ‘ 07=“35 Cr.L J. 1304=150 
Ind. Cas. 1033. 

S. 426— Offence under — Branches of complat- 

nant's trees cut at accused’s instance — Accused 
knowing that such cutting would cause wrong- 
ful loss to complainants — Mischief. 

Where the branches of complainant’s trees were cut at 
the instance of the accused with the knowledge that the 
cutting of branches was likely to cause wTongfuI loss 
or d.image to the complainant, the offence of mischief 
is complete. 8 L.R..\ (Cr.) 103 = 8 A. I. Cr. R. 60= 
A.I.R. 1927 All. 610. 

— — S. 426 — Presumption of intention. 

Where a perion cut his own tree and allowed it to 
fall on anoihcr’.s tree to protect his own trees in spite 
of hii being told not to do so by such another. 

Held, that he must be presumed to have intended to 
cause damage to such tree. 98 Ind. Cas. 181=27 Cr. 
L.J. 1285. 

— — S. 427 — Abscnco of intention — Charge Under 
S 427 — If sustainable. 

Wh<Te a Magistrate came to the conclusion that no 
charge could be framed under S. 379, there being no 
intention <tf causing wrongful gain to one person or 
wronffhil loss to another person. 

Held, that a charge under S. 42? cannot be sustained. 
80 Ind. Cab. 284=23 A. L.J. 21 =C L.R.A. (Cr.) 60 = 26 
Cr-l. J. 748 = A. I K. i9.'5AI1. 311. 

S. 426— Intention — Abscucc of complainant at 

the time of the act — Intention to annoy — Inference 
if justiGablo. 

Although there is n(j presumption that a person 
intends what is merely a p-issiblc result of his action or 
a result which though rcsonably certain is not known to 
him to be so, still it must be presumed that when a 
m.m volunuinly doe* an act knowing at the time lhal 
in the nauir.il course of events a certain result will 
!ollr»w' he intend' to bring about that result. 

Ihil whe re complainant was absent when the act was 
done. 

Hold, there wasnolbu' li practical certainty the an- 
noyance being t,au>.e<l at its res'ilt as is buffidenl to 
justify an inlerence ol intent to annoy. 

Where iln ie was tKina fide claim ol right by the 
acciif<‘»l to tile w.ill in dispute and the accused had 
entered dir coinpIainatit*b li'aisc and pulled down the 
adcliiion m liis absence 

Held, tlie olfruce ui mischief cir house trcsp.iss was 
nf)i made out against the accused. O4 Ind. C.as. 2'')4 = 
26 I 5 ..»in. I. R. 978 2b O.I. J. 2f>4 =A.I.R. 1924 Horn. 
.jhG- 

S. .|27 -Cattle Trespass Act (1891), S. 26, 

offence under. 


A person allowing his cattle, habitually and intentionally^ 
to graze on the crops of others is guilty under Penad 
Code, S. 427, for mischief and Cattle Trespass Act, 
S. 26. 21 Bom. L.R. 247=20 Cr.L.J. 387=50 Irid. • Cas.- 

995. " 

S. 425, Expl. — Throwing heavy stone at m 

cow. 

After driving a cow which had strayed into his mas* 
ter’s field, the accused threw heavy stones at her, and 
fractured her leg. The accused committed the offence 
of mischief under S. 425, intention to cause the injury is 
not necessary; it is suificient if the person knew diat^ 
he was likely to cause loss or damage to any person.* 
12 N.L R. 1^=18 Cr.L.J. 286=38 Ind. Ca.s. 318. 

S. 425 — Ploughing bona Gdc on widowed 

danghter’s husband’s land — Criminal intent pro* 
stuned but not based on evidence. 

The father of a widowed daughtf-r ploughed on land 
belonging to her husband and was prosecuted by the 
deceased’s brother and convicted on the presumption of 
criminal intent. 

Held, that the conviction was bad in absence of 
evidence that the entry on the land was with intent to 
commit an offence or to iniimidair, insult or annoy 
any person. 8 M.L.T. 246 = 11 Cr. L. J. 623=8 Ind.? 
Cas. 318. 

S. 4*5 — Offence under — Damaging one’s own 

property. 

An accused, who knows that serious mental annoyg 
ance must be caused to the complainant in breakin- 
open his own house, is prcbumed to intend the inevita 
ble consequences of his act. 9 Cr. L.R. 196. 

S. 426 — Grazing cattle in a forest under re- 
settlement — Intention 

A person grazing cattle in a Government forest land 
which is under rc-sctilcmcnt cannot be convicted of an 
offence under S. 426 in the absence of intention to 
cause wrongful loss or damage. (1906) 8 Bom. L.U. 
549=4 Cr. L.J. 93. 

S. 426*— Fishery— Draining off water from a 

river to the detriment of the fishing rights there- 
in. 

D as lessee of Government, held rights of fishery in 
a particular stretch of river, C. by diverting the water 
of that river, converted the bed of the river for a con- 
siderable distance into dry l.and, or land with a very shal- 
low covering of water upon ft, and by so doing he was 
enabled to dcstory, and did dcstory, very large quan- 
tities of fish, both mature and immature. 

Held, that when C. dcjibcralcly changed the court® 
and condition of the river in the manner described 
to the detriment of D. he was guilty of the offence of 
ini'chief mentioned in S. 426. 2 .A. L. J. 826 = 19^5 

.A.W.N. 255=28 A. 204. 

Ss. 425, 430 — Mischief by injury to works of 

Irrigation^^Wrongful loss or damage — Intention— 
Act done to save one's own property. 

Where the accused cut a dam crcclc<I by the com- 
plain.int with a view to .<iavc the accused’-^ oivn crops 
and not lo lake a su[>ply of water, .and it was not 
proved tliat the act <»1 the acciucd c.iuscd .a iliminuUon 
of the mpply of wat*T for agricultural purposes or 
that the accused knew that It w.is likely to cause such 
diminution in future. 

Held, lh.Tt the accused could not be convicled of 
oficncc under S. 430. (tgod) 8 C W.N. 370. 

7. Interpretation. 

— — S.425 — The properly in S. 425 means tangible pro- 
perly capable of being forcibly dcj,troyed and does not ^ 
elude a right like an casement, etc. A.I.R. 1939 Oudh 
38=1938 A W. R. 126 = 1938 O. W.N. 1 127 =.j') Cr.L.J* 
138=178 liid. Cas. 655. 
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$8,436, 425 — Accused Installfag oU*engine on 

his o%vn property — Damage to another’s property 
caused by worldng — Liability. 

The expresEion ‘wrongful loss or damage in S. 425, 
Indian penal Code, must mean loss or damage by unlaw- 
fulmeans. There is nothing unlawful in the accused 
installing an oil-engine in his own property and working 
it in any way he chooses, although if hts working causes 
damage to a neighbour’s property, the accused would 
be liable to a civil suit for damages. The damage 
cannot be said to be caused by unlawful means, the 
working of the engine on the accused’s own property 
being a lawful act and the accused is not liable to be 
convicted for mischief. A.I.R. 1935 Bom. 164=37 
Bom. L.R. 96=59 B. 177=36 Cr. L. J. 940=156 Ind. 
Gas. 459. 

S. 425 — Interpretation — ‘Destruction* — 

Change, graziers allowing goats to graze — If 

mischief. 

The expressions “destruction of any property, such 
change in any property or in the situation thereof as 
destroys or diminishes its value or utility, or affects it 
injuriously,” contained in S. 425, carry the implication 
that something should be done to the property con- 
trary to its natural use and serviceablcness. 

Where graziers, by allowing their goats to graze, did 
no more than put the grass to its normal use, their act 
would not amount to mischief. 114 Ind. Cas. 559= 
52 Mad. 151=28 M.L.W. 759=1 M. Cr. C. 264=30 
Cr.L.J. 3I5=A.I.R. 1929 Mad. 5=55 M.L.J. 767. 
— S. 426 — Meaning. 

The word “change” in S. 426 means physical change 
in composition or form. 105 Ind. Cas. 672=22 S.L.R. 
393=9 A.I.Cr.R. 158=28 Cr.L.J. 96o=A. I. R. 1928 
Sind 49. 

8. Jurisdiction. 

S. 427— Jurisdiction — Intentional — Ezaggera- 
tion of damage for purposes of jurisdiction — 
Effect. 

The jurisdiction of the Court to hear a case depends 
on the allegations with which its help is sought. It 
may be that after a trial, it is found that the case has 
been materially exaggerated; hut unless it has been 
found at the very outset that the allegations arc exag- 
^^ated with the intention of seeking a particular 
Court for redre;,8, the siaicrncnt of the complainant has 
to be accepted for the purposes of jurisdiction. 

Where the complainant in a case of mischief, alleged 
the damage to be Rk. 250 and a third class Magistrate 
tried the oliencc and found the damage to be Rs. 140 

and awarded Rs. 4 o as compensation to tlic complai- 
nant. 

Held, that the trial class Magistrate had no juris- 
diction to try the offenc-. 85 Ind. Gas. 720=26 Cr 

L.J. 586=47 All. 64=6 L.R. A. Cr. (i) 3(j=A.I.R. 1925 
All. 290. ^ 

S. 426 — Absence of Intention— Intention to 
annoy absent — No offence. 

Where the stoppage or the removal of the water 
courp did not injure complainant in any way, nor crimi- 
nal mteniion to annoy him or to harm him was shown 
by the evidence on the record. 

Held: this was not a fit case for the prosecution on 
the cnminal sulc, whatever may have been the rights 
and duties of the parlies on the civil side with regard to 
the water course in question. 77 Ind. Gas. 989=4 Lah. 

Lah^g?""^^^ ^'^' LJ.525=^AI.R. 1923 

S. 426— Questions of civil nature— Jurisdiction 
of Criminal Court. 

One H was fined Rs. 10 under S. 426 for having 
removed some earth from two plots of land, which 
were in the possession of the zamindar of the village 


without his consent. The defence was that the accused 
was only following the custom of the village and taking 
earth as everybody also did when they wanted it. 

Held, that the Criminal Courts are not meant to 
decide such questions which are really of a civil nature 
between a landlord and his tenants. 73 Ind. Cas. 805= 
24 Cr. L.J. 693=A.I.R. 1923 All. 544. 

S. 426 — Deteriorarion — Proof that it was caused 

by accused — Necessity. 

In order to give jurisdiction to the Magistrate to sum- 
mon the accused under S. 426, it is essential for com- 
plainant to make out a prima facie case in his petition 
or in his statement on oath of any deterioration having 
been caused by the accused in the value or utility of the 
fruits, and unless such a deterioration was made out, 
there is no offence disclosed under S. 426 for causing 
mischief. 

A bona fide dispute with regard to the right in and 
possession of the contending parties ousts the jurisdiction 
of the Magistrate altogether frovn taking cognizance of 
a charge of mischief. 68 Ind. Cas. 40=2 P.L.T. 394= 
23 Cr. L.J. 504. 

S- 425— Mischief — Tonure holder cutting off 

the tree — Bona fide dispute — No offence — B.P. 
Act, S. 28. 

A person having the status of a tenant in the nature 
of a tenure holder is entitled to cut a tree standing on 
his land, and the onus of proving that he was precluded 
by custom from cutting trees was upon the landlord. 
If the tree was planted by the accused, he had every 
right to cut it. In the absence of proof that the utility 
or value of the trees was diminished by reason of the 
branch having been cut, a conviction under S. 426 could 
not be sustained. There having been bona fide dispute 
between the parties as to the right to the trees, the 
Criminal Court ought not to have taken cognizance of the 
case. Where parties are trying to assert their right 
over the trees in the village and to drive the opposite 
party to the Civil Court, the Criminal Court should be 
careful in giving any advantage to any of the parties 
over his adversary. 4 Pat. L.W. 291 = 19 Cr. L.J. 339 = 
44 Ind. Cas. 451. 

9. Negligent Acts. 

— * — S. 425 — Negligent construction. 

Where the Guimnittee of a Notified Area negligently 
constructs a drain in front of a person’s house, tlic act 
of the Committee does not fall within the definition of 
mischief as contained in the Indian Penal Code. A.I.R. 
1933 Lah.363 (i) =3t P. L.R. 583 = 143 Ind. Cas. 494. 

S. 4 * 5 — Employer’s liability for employee’s 

negligence. 

The employer is not criminally liable for the damage 
caused to his neighbour as a result of a contractor*.s 
negligence in omitting to prop the neighbour's wall. 17 
A.LJ. 343 = 20 Cr. L.J. 299=50 Ind. Gas. 347. 

S. 427 — Mischief — Act done negligently. 

Where the accused is only guilty of negligence, he is 
not liable to be convicted of mischief, for that offence 
imports that the Act was done wilfully. 9 B. 173, Foil. 
5 S.L.R. 263=13 Cr. L.J. 536=15 Ind. Cas. 808.’ 

S. 426— Spread of fire— Criminal Procedure 

Code, S. 439 (5) — High Court Reference— Revision 
— Powers. 


The accused set fire to a heap of rubbish in his field 
whicli was close to a protected forest. The wind 
carr"^ the flames to the forest and destroyed a part of 

^ Ag. C. J. and Heaton, J.- 

In ““S' ‘■“'s the accused 

hit i “ the ofTence of mischief puni- 

shable under S.4tb for the facts did not at the outset 

i .'heir "'5'','"'’^'^ ‘'‘=8l«t or carelessness on the part 
of the accused to keep the fire from strayine into the 
Government forest. (l<)o6) fi L'ooj, ^.R, 85^40,-. L.J. 
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xo. Own property— Damage to. 

S. 426 — Ownership — Property believed to be 

one's own— 'Removal of obstroction — No naischief. 

No offence under S. 426, I.P. Code, is committed when 
a person only removes an obstruction from a well which 
he believes to be his own, by removing a few bricks from 
the wall. 99 Ind. Cas. 414=28 Gr. L.J. T58=A.I.R. 
1927 Lah. 145. 

S. 425 — Ownership — Removal of one's own 

property— No mischief. 

A got a decree for possession of land with mesne 
profits and took out execution which was struck off for 
want of notice under Civil P. G., O. 2r, R. 22. He took 
out a fresh execution, but before it was concluded the 
judgment-debtor raised a crop on the land which was 
taken away by servants of the decree-holder. In an action 
for mischief against th<* servants. 

Held : that they were not guilty of mischief as the 
crop, though rais^ by the judgment-debtor, rcaly b^ 
longed to the decree-holder whose right thereto had 
been declared by a comp>ctcnt Court. 93 Ind. Cas. 40= 

7 P.L.T. 79=27 Cr. L J. 392=A.I.R. 1926 Pat. 244. 

S. 425 — Properly exclusively belonging to 

accused — No mischief. 

No person can commit mischief in respect of property 
which belongs exclusively to himself. This is perfectly 
clear from Explanation 2 to section 425 which provides 
that mischief may be committed where the acts affects 
property belonging to the offender and another jointly, 
72 Ind. Gas. 883=24 Cr. L.J. 467=A.I.R. 1924 Oudh 
132. 

— — S. 425— Mischief-Damage to one's own pro- 
perty. 

The accused entered into a vacant Manai, broke 
down a wall and rebuilt it. 'I'he wall belonged to one 
of the accused. There can he no unlawful assembly as 
the accused were there to build their own wall. Held, 
further, that the accused could not be convicted of 
mischief. 8 M.L.T. 222 = 11 Cr. LJ. 533 = 7 Ind. Cas. 

855- 

-~~S. 426 — Owner of laud destroying tombs on his 
land. 

The accused was charged with having committed 
mischief by diKging out tombs of the forefathers of the 
complainant standing on (hr accused’s lands. Held, tliat 
h«' could not be convicted of miscliief as tombs put upon 
land which came Into the pokscssion of others passed 
with ih<* land. (1902) 4 iSotn. L.R. 463. 

II. Procedure. 

Sb. 427, 426 — Complaint alleging offonco 

under S. 427-— If can be taken on file for offence 
under S. 426. 

Where, there is nothing in the sworn statement of 
the romplaiiiant at \ arianre with the* .allegations in a 
I omplaint whic h discloscfl .111 ijlfcncc punisliablc under 
S. .\il, I.P.C , and litr Magistrate was not in a posi- 
tion to Judge the extent of the damage caused, (and 
tlie only distinriion hrtwi-rn the offence punishable under 
S 426. 1 . P. C., anil citir i)utiishaljlf under S. .127, 
I. P. C., is tiie extent ..f ib«- damage* done), the <om- 
plaint cannot be taken on file for an offence under 
6- 42b, and tlie M.igistrato has no jurisdiction to acquit 
the ai.ciserl under S. 247, Griinin.il P. C.. which has 
no application to warrant Cases A. I K. 194a Mad. 594 

= (1^42) i M.L.J. 594=1942 M.W.N, 373=55 L.'W. 
372=44 Cr- L.J. 70 o= 2 Oi Ind. Cas. 451. 

Ss. 42G, 425 — ^Judgment. 

Where thi- Mai?ls(rate applies hi.s mind to tlic evi- 
ileiiee and in finding that the .accuseil had caused inis- 
rhirl' to the complain.int, he irtusi have been satisfied 
ih.it the ingredients of the offence defined in S. 425, 
were present, (lie finding is suffi< ient to warrant a con- 
viction. is not tiecessary in a case of this sort i<» 


embody 10 the judgment the precise expressions whidi 
have been used in the section which defines the offence 
of which the accused person is convicted. A.I.R. 1941 
Gal. 185=72 C.LJ. 104=44 G.W.N. im4=I.L.R.(i94i) 
I Cal. 67=42 Cr. LJ. 490=194 Ind. Cas. 38. 

— Ss. 426, 352— Convicstlon nnder, if can be altered 
into one d^er S. 362, in appeal. 

The accused was summoned to answer a charge under 
S. 426 only, and was convicted and sentenc^ under 
that section by the trial M^istrate. There was nothing 
to show that be was ever informed by the Magistrate 
that be had to defend himself against the ofRnce of 
assault as well. 

Held, that the alteration of the conviction into one 
under S. 352 in appeal, could not be maintained. A.LR. 
1936 Pat 536 = 17 P.L.T. 572=3 B.R. 62=37 Gr. L.J. 
1156 (t) = t65 Ind. Cas. 600. 

— Ss. 426, 430 — Complaint nnder S« 430 — Trial 
for offence under S. 426 — Procedure — V^dity. 

Where, though a complaint was one for an offence 
under S. 430, I. P. C., which a Bench Court had no 
jurisdiction to try, the case was treated as a case under 
S. 426, I. P. G. and sent to the Bench Court for trial 
and the accused was tried by the Bench Court for the 
lesser offence under S. 426. 

Held, that the trial was not void. 

Where the accused is not prejudiced, there wll Iwno 
interference in revision, though the case ended in a 
conviction, and a fortiori, there will be no interference 
in the case of an acquittal. A.I.R. 1931 Mad. 494=1930 
M.W.N. 770=32 Cr. L.J. 971 = 133 Ind. Gas. 4. 

S. 427 — Security order. 

No order under S. 106 can be passed upon convic- 
tion of an offence under S. 143 or S. 42?, I. P, C. Sg 
Ind. Cas. 348=8 L.R. A. Cr. 11=28 Gr. L.J. 140=7 
A.I. Gr. R. 130= A.I R. 192? All. 136. 

S. 4*7 — Fresh charge on same facts— Trial 

and acquittal for mischief— Subseqaent charge for 
riotiDg on same facts — MaintalDabillty. 

Wlierc an accused was alleged to have gone with a 
number of others to a palmyra tope and it was alleged 
that some of the members in that assembly climbed up 
ibc trees and cut the spathes of the palmyra trees and 
threw down the plots attached to the spathes in which 
toddy was being collertcd and the accused was 
charged with mischief under S 427 of the Penal Code 
and acquitted on the ground that he was not present at 
the scene of occurence. 

Held, he could not subsequently be charged win 
rioting under S. 147 of the Pcn.al Code on the allegation 
that he .along with the same body of people as 
former occasion went to the tope and that some of them 
destroyed the spathes in pursuance of the common objwtf 
viz , of committing mischief bv destroying the spathse 
and breaking the pots because the two transactions ^ve^c 
so closely overlapping that it was open to the proswubon 
to have fr.amed an alternative charge of mUchief *0 
rioting under S. 236. Section 403 is not a section 
of construction but the gcncnal principle underlying 
to be borne in mind, namely, that a man should not D 
put upon his iri.al twice over on the same facts as it 
great hardship for a man to stand more than one Uw 
for any one offence. 76 Ind. Cas. 708=19 M.L.W. 3 **“ 
33 M.L.T. 269 = 1924 M.W.N. 153 = 25 Cr L.J. 244 ** 
A I R. >924 Mad. 478. 


12. Theft and Mischief. 

5 s. 425, 378 — The element of dishonesty, that is W 

say, the causing of wrongful loss or wrongful gain U 

person is a common element in both these offences. . 
cannotbe said that simply because the accused has pus 
wrongful loss to another per.<;on by taking away hi* 
perty without his consent, the subsequent act 
truction of that property would not be an 
because the wrongful loss is already caxised by taJd»8 
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it away from iu pouession. Wrongful loss to a person 
r an bc caused in a variety of ways. The nature of 
the loss in both cases is different and falls under the 
definitions of distinct offences. It is, therefore, possible to 
commit the offence of mischief in respect of the stolen 
property even though some loss has already been caused 
to its possessor by the offence of theft. 

A person who steals a bull and subseq^uently kills it 
for food, is, therefore, guilty of both theft and mischief 
and a separate sentence can be passed for each offence. 
A.I.R. 1938 Rang. 138 = 1938 Rang. L.R. 63=38 Cr. 
L,J. 607 = 175 Ind. Gas. 515. 

Ss. 425 and 378 — ^When a calf is stolen and then 

killed, offences under Ss. 378 and 425 are committed. 
A.I.R. 1936 Bom. 172=38 Bom. L.R. 164=37 Cr. L.J. 
553=162 Ind. Gas. 283. 


S. 426 —Mischief — ^Theft — Separate sentence. 

A person who steals a fowl and then kills it cannot 
be punished separately for both the offences. (1903) 5 
Bom. L.R. 460. 

13. Wrong.fiil loss. 

Ss. 427 and 23 — Offence under S. 427 — Crops 

raised by a person on land not belonging to him 
— Cattle driven to graze on that land by accused 
— Loss of crop, whether wrongful loss — Accused, 
if guilty. 

Where a person not entitled to a piece of land 
or to raise any crops on it, raises crops on it and 
the accus'*d’s cattle arc alleged to have been 
driven into the land, and the crop thereby des- 
troyed on the question whether an offence was 
committed under S. 427, I. P. Co ^c. 

Held, that in order to constitute an offence un- 
der S. 427, I. P. Code, there should have been 
an intention to cause “wrongfu I loss” as defined 
in S. 23, I. P. Code (i.e.) loss by unlawful 
means of property to which the person losing it 
is legally entitled. As the complainant was not 
legally entitled either to the land or to the crops 
standing on it, there was no rongful loss” to 
him and hence no offence under S. 427 was com- 
mitted. 1948 M.W.N. 368 (i)=A.I.R. 1948 Mad. 473 
=61 L.W. 331 (i)=49 Cr. L.J. 7ii = {i948) t M.L.J. 
330 - 

■ S . 425 — Wrongful cutting of trees standing on plain- 
tiff’s land by defendant amounts to mischief. A.I.R. 1942 
Cal. 544=46 C.W.N. 943=202 Ind. Cas. 762. 

S- 426 — Passage with kacbcha drain over it 

serving as outlet for excess water from complai- 
nant*8 house — Accused having right of %vay over 
it — Drain made pucca — Accused’s right of way 
not impaired — Accused demolishing pocca drain— 
If guilty. 

On the west side of the complainant's plot, there 
was a passage on a part of which there was a kacbcha 
drain which served as an out-let for the excess water 
of the complainant’s house. The acused had a right 
of way over this passage for the purpose of reaching 
their huts. The complainant made the entire drain 
pucca and connected it with the Municipal drain. The 
accused’s right of way to go to the huts was not in the 
least impaired by the construction of the pucca drain, 
and there was no evidence on the record to show that 
it was impossible for them to exercise their right of 
way after the drain had been constructed. The accused 
demolishcti the pucca drain. 

Held, that in the circumstances, the obstruction, 
even assuming it to be one, did not amount to a 
nuisance, and did not justify the accused in removing 
the structure by taking the law in their own hands. 
They had really employed unlawful means for the 
purpose of causing loss to the complainant which, in 
law, he was not bound to suffer. The accused, there* 
fore, could not escape conviction under S. 426, I.P.C. 


A.I.R. 1938 Cal. 669 =I.L.R. (I938) 1 Cal. 680=40 

Cr. L.J. 10=177 Ind. Cas. 1000. 

I. -S. 4^6 — Obstractixsg right of water course 
belongs^ to another. 

A person obstructing a right of water course belong- 
ing to another commits an act of trespass and the loss 
caused to him by the persons entitled to the right 
when they destroy that obstruction in order to exercise 
their own right of water-course cannot be considered 
to be wrongful loss within the meaning of S. 426. 
A.I.R. 1938 Pat. 538 = 19 P.L.T. 703=40 L.J. 89 
= 178 Ind. Cas. 502=5 B.R. ii2. 

Ss. 427 and 147 — Demolition of encroachment 

by private persons. 

Where certain persons gathered and demolished a 
portion of the terrace and walls which another person 
had built, on the ground that the construction was an 
encroachment on a public street and they were charged 
with ofTences under Ss. 147 and 427, I.P. Code. 

Held, that the accused were guily of the offence o^ 
mischief as their common object in gathering on the 
scene was for the purpose of causing wrongful loss to 
the owner of the building and they could properly be 
held guilty of rioting also. A.I.R. 1934 Mad. 95 = 1933 
M.W.N. 905=35 Cr. L.J. 437=66 M.LJ 31=38 L.W. 
996=57 Mad. 351 = 147 Ind. Cas. 553. 

S. 425 — Offence under — Hindu god over a chab- 

otra mosque surrounded by a wall belonging to 
Muhammadans— Breaking the wall for widening 
the doe rsvay — Mischief. 

Over the chabutra of a mosque there was an 
image of Hindu god, which was surrounded by a 
wall, the wall being the property of Muhammadans. 
The accused who is a Hindu widened the doorway 
in the south wall of the compound round the immage 
of the idol by demolishing part of the wall on both 
sides of the doorway. 

Held, by breaking the wall and taking out the 
bricks the accused caused wrongful loss to the 
Muhammadan public and, therefore, an offence under 
S. 425 was committed. 96 Ind. Gas. .>10 = 27 L.J. 

3 g 8 = A.I.R. 1926 All. 704. 

14. Miscellaneous. 

S8.426, 147, 149, 447— Complainant digging 

well on his land — Accused No. i with four others 
Chinking without enquiry, land Co be bis. entering 
npon it and destroying well — All held guilty 
under Ss. 426, 147 and 447. 

The complainant had dug a well in the land which 
belonged to him. Accused No. i, along with four 
others, thinking without proper enquiry and without 
proper information that the land belonged to him 
went recklessly upon the land and damaged the well 
by throwing stones and earth into it. Accused No. i 
generally directed the operations, accused No. 2 
helped in holding the horses, while the three other 
accused Nos. 3 , 4 and 5 did the actual work of destroying 
the well. 

Held, that even if accused No. i believed in good 
faith that the well was in his land and the com- 
plainant was a trespasser, he had no riitht whatever to 
damage the complainant’s property in the way he did. 

Section 147, I.P. Code, applied to all five accused, 
their common intention and purpose being to cause the 
offence of mischief and all of them were guilty of 
the offence of mischief by reason of S. 149. 

Held, farther that all the accused could have been 
held guilty of criminal trespass under S. 447. A.I.R 
1943 Sind 127 = 1. L.R. (1943) Kar. 7=44Gr. LJ. G54 
— 207 Ind. Cas. 544. 

S. 426— Grazing cattle on complainant’s bund. 

A person can be convicted under S. 426 for settding 
his cattle to graze on the bond of a tank belonging to 
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to the complainant. A.I.R. 1949 Mad. 734 (i)=s55 
L.W. 695 = (1942) 2 M.L.J. 545=1942 M.W.N, 756(2) 
=44 Cr. LJ. 140 = 204 Ind. Cas. 67. 

Ss. 425, 379, 295, 144, 143— Hut on agricultural 

landuscd as a mosque without knowledge of landlord — 
Putting down of such hut by persons other than land- 
lord — Charges under Ss. 296, 379, 425, 144, 143. 

Held, that charges under Ss. 295 and 379 could not 
be sustained but ofTcncc, held, was committed under 
S. 425 read with Ss. 144, 143. A.I R. 1941 Pat. 492 
=42 Cr. L.J. 579=23 P.L.T. 81 -7 B.R. 785=194 Ind. 
Cas, 476. 

85,427, 143 — Person pul in possession of land and 

crops by Civil Court — Right to cut crops accrues to him 
— Conviction under Ss. 427 and 143 is illegal. A.I.R. 
1936 Cal. 157=37 Cr.L.J. 524 (l) = i6i Ind. Cas. 974 (2). 

Ss. 427— Ownership of property — Proof by 

complainant — If necessary. 

Possession is prima facie proof of title and for a 
conviction for mischief the complainant need not prove 
his ownership in the property in respect of which mis- 
chief is done. 25 A.I. .J. 10x0=8 A.I. Cr. R. 337 = 
8 L.R.A. Cr. i35=A.I.R. 1927 All. 724. 

■ ■ — S. 425 — \liscluef — Breach in field bund — No 
damage to crop9» etc. — Offence. 

The accused fearing that the water in Ids tank 
would overflow, caused a breach in die bank of the com- 
lainani's held so as to let the surplus water on the 
complainant’s land. There wore no crops in the field 
and apart from the damage done to the bank, no other 
damage was caused to the complainant. 

Held, that the .HccuBcd was guilty of mischief. 20 
Cr. L J. 237=49 Cas. i6i (Pat.). 

— Ss. 436 and 447 — Pulling down obstruction to 
public road. 

It is no olTencc for a member of tlic puplic to pull 
down an obsiruclioii created by a trespasser to a public 
road and then to exercise his right of way, lx*causc 
the trespasser cannot obtain pxisfcssion by a mere act of 
entry or by the continuance of that act, so 1'HJg as this 
act is <ii'<putc<l and resisted. 39 M.id. 57 = 1 L.W. 911 
= 1', Cr. L.J. 72; = 26 Ind. Cas. 171. 

S. 425 — Mortgagee cutting trees repair 

tinothcr part of the premi.ses mortgaged — Whether 
mischief. 

A m<jrigage- cutting a few trees on the mortgaged 
propeity to repair iinolhcr portiort thereof ii; not guilty 

of n.bchief. 1 L.W. 274 = 1 5 Cr. l.-J. ,>90 • :J3 Ind. 

Cas. 498. 

— — Ss. 425, 426— Definition— Mischief— U. P. and 

Oudb Municipalities Act, S. 167. 

Certain cattle belongintt to one M.H. upon v.irious 
occasions when in charge of a serv.int of M.H strayed 
or were driven, into the (ioverrimetu gardens at .Saha- 
ranpur, and theic c.m «-d damage. 

Held that M H. could not on these fa* ts be convicted 
of the rUrricc of inischief. W. R. 31; 7 I 5 . 126, foil. 

Held abo, that S. 167 of the Municipalities .Act, 1900, 
did not apply, iliai s<-ctlon being one <|enling with 
offenres against the person. 190? A.W..\. 170 29 A. 565, 

— Trespasser — De>,tructton of trespasser's 

property l>y owner found on !»is promises. 

Wliere the owner of l.ind fituU a lrc.sp:t<scr on liia 
laud '.sing the f>\%iiei ’s tools, the owticr would commit 
no ini'cliwf 111 d'*htroyiTig or removing thej>e toob, even 
though by lining vf> li'- might c|<-f>rivethc trc^p.'i'.scr of 
the m<*aiis of bi-nrjitlirig by Ills tre-jpaKs. Hut the f.nvner 
of th«* hind wiiuhl li.ive no right merely bee.aunc of (he 
t« ' 10 <ir,ti.)v whatever pri>p«Tlv of the t r'’i.[>asser 

he found 'ifioii th« preriiihcs, and mrh an art of his 
would atnoiiiK to iiiivcliiel'. (190.J) 7 Bom. L.R. HG = 
a Cr. L.J. 59. 


— Ss. 426, 143 — Cuttii^ .a channel across one's 
own land^lnto a Jhil in possession of atiftthfti i 
— Defect in charge— Prejudice. 

The accused who were servants of S. were convicted 
by a Magistrate under Ss. 426 and 143 for having cut 
a channel from a Jhil which was in the possession of B 
and by so doing let out water and fish from Jhfl. 
The Magistrate had found that the land adjoining the 
Jhil, across which the channel had been cut had been 
in the possession of S. On appeal it ^vas contended 
that the accused had a perfect right to make the cutting 
in their master’s land. Held, that though they ^ 
that right it did not follow that they bad a right to ex- 
tend the cutting beyond and though the bank of the 
Jhil which with (he Jhil itself and the land underneath 
the water were in the posse.ssion of B and the convtcdon 
could not be set aside on that ground. 7 C.W.N. 663. 

S. 426 — Cutting ripe paddy — ^Theft. 

A person could not be convicted of the offence of 
mischief under S. 426, for cutting paddy which the 
Court found to belong to the complainant, when it was 
not found that the paddy was not in a fit state to be 
cut. (1903) 7 C-W.N. 713. 

Ss. 426, 429 — Maiming — Injury to animal. 

A hurt to an animal inflicted with a spear which 
disabled the animal for few days, but did not cause any 
permanent injury falls under S. 426 and not under 
S. 429. <1901) 3 Bom. L.R. 503. 

S. 428 — Cutting ears of an ass. 

Cutting the ears of the asse,<: clean off their base so 
as to affect their hearing, is 'maiming of animals' 
within S. .|28, I.P.Codc. 22 M.L.T. 68= 18 Cr. LJ. 620 
=39 Ind. Cas. 988. 

S. 429 — Horse —If inclades mare. 

In the same way a.s the words elephant, camel and 
buffalo have been used to indicate both the male and 
female of the species, the word “ horse ” has also been 
used to indicate botlx the male and the female. Thus 
a marc i? covered by the use of the word “horse". 
23 Luck. 1 = 1947 O.W.N. 494 = 1947 A.Cr.C. 168= 
1947 O.A. (C.C.) 352=A.LR. 1948 Oudh li 3 = 4 d 
Cr.L J. 1X2 - «947 .A W.R. (C.C.) 352. 

S. 429 — Intention to maim animal — Inference 

— Keeping on striking tho animal for length of 
time. 

Lven if only dandas arc used to strike a marc if the 
striking is kept on for some time, the persons sostriki^ 
the marc must be deemed to have knowledge of the 
possible consequence of their act and, if the danda*, 
striking tho leg of the marc fractured the bone, it cannot 
bo said that there was no intention to malm the animal 
and they would bo clearly guilty of an offence under 
S. 429, I.p. Code. 23 Luck. i =49 Gr. L.J. 

A.I.R. 194ft Oudh 113 = 1947 O.W.N. 494=*^47 
Cr. C. 158 = 1947 O.A. (C.C.) 35«“*947 A. 

W.R. (C.C.) 352. 

S. 429 — “ Maiming ” — Meaning of. 

The expression “ maiming in S. 429, LP* 
refers to injuries pcrm.anoutly affecting the useofa lunD 
or other member of the body. I.L.R. (1946) 
437—231 Ind. C.iR. io 7 =A.I.R. 1947 Sind 66 = 4 ® 
Cr. L.J. 700. 

S. 429— Causing death of buffalo dedicated 

to deity. 

The legal conception of an animal branded and Icl 
loose on the occasion of the fnnrral or the obsequies 0 
H Hitidu differs widely from that of a dedication _to_ 
p.irticnlar deity. In tlic case of one it «• renunciatio 
o( all pro[)rii'tary right; in the case of the other, *t 
translcr of the proprietary right (roin the individual 
Uic deity. In the Utter c.ase, the animal i« n®* * 
res nullius. 
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Consequently) beating to death a buffalo dedicated 
to a diety is an offence under S. 429. A.X.R. 1945 All. 
430=1945 A.W.R. (H.C.) 233 = 1945 O.W.N. (H.C.) 
*87 = 1946 A.L J. 27. 

— — S. 439 — Killing of bull. 

A bull branded as bull on the occasion of the shradh 
of the complainant’s deceased father and which used 
to be fed and kept at the complainant's own place 
does not cease to be the property of the compiainadt 
and a person killing it is guilty of the offence under 
S. 429. A.I.R. 1937 Pat. 406=3 B. R. 299=38 Cr. 
LJ. 407=18 P.L.T. 229=167 Ind. Gas. 511. 

• S. 429 — Skinning dead body of stolen animal. 

—If mischief. 

Where after a thief has stolen and slaughtered an 
animal, another person joins him in skinning the dead 
body, the latter is not guilty either under S. 379 or S. 
429. 84 Ind. Cas. 341=7 P.L.T. 36=3 Pat. 804=26 
Cr. L.J. 277=A.I.R. 1925 Pat. 34. 

S. 429 — Mischief and theft — Killing stolen 

animal— U mischief. 

Where theft of an animal has been committed, the 
mere killing of it afterwards by the person who stoic 
it for the purpose of eating it himself cannot add another 
offence. 84 Ind. Gas. 341=3 Fat. 804=7 P.L.T. 36 = 
26 Cr. LJ. ■i77=A.LR. 1925 Pat. 34. 

— S. 429 — ‘ Maiming * — Half an ear cut off 
The word ‘ maiming * in See. 429 involves the 
deprivation of the use of some limb or member involving 
a permanent injury and not a mere disfigurement. Where 
nearly onc-halfof one car of an animal is cutoff with- 
out impairing its sense of hearing it is not * maiming L 
18 Bom. L.R. 289=17 Cr. L J. 253=34 973* 

— S. 429 — Maiming — Gutting off a horse's ears 
whether amounts to. 

Cutting off the ears of a horse is maiming, within 
S. 429 as it is permanent injury to one of the members 
of the body. 35 Mad. 594^10 M LT. 192=21 M.L.J. 
843 = ([gii) 2 M.W.N. 141 = 12 Gr.L J. 482 = 12 Ind. 
Ca-s, 90. 

— S. 430. 

Synopsis. 

1. Civil matter. 

2. Diminution of water supply. 

3. Essentials and scope. 

4. Intention to cause wrongful loss. 

5. Interpretation. 

6. Miscellaneous. 

t. Civil Matter. 

■■ S. 430 — Civil matter— Jurisdiction of crimi- 
nal Court. 

In a complaint under S. 430 regarding cutting off of 
a supply of water by the accused. 

Held, that the matter being pre-eminently for a civil 
Court, Criminal Court should not convict the ac- 
cused. 98 Ind. Cas. 474=27 Cr.L.J. j 354=A.I.R. 1927 
All. 112. 

— — S. 430— Blocking up a channel— Tort. 

1 he accused blf>ckfd tip a channel and thus caused 
the surplus w.atcr to flow direct on to the complainant's 
land damaging his crop. The site of the channel was 
the common property of all the accused. 

Held, that the act of the accused did not constitute 
mischief and that the complainant should sue for 
damages in the Civil Court. 8 M.L.7’. 38*i= 1 1 Cr. 

L.J. 566=8 Ind. Cas. 128. 

a. Diminution of water supply. 

— - — S. 430 — Act of accused need not be of wanton 
waste. 

It is no part of the definition of the offence of causing 
a diminution of water supply for agricultural purposes 


that the act of the accused should be an act qf wanton 
waste. It is sufficient for the purposes of S. 430 that 
the supply of water available for a particular person or 
class of persons should be diminished by the act of the 
accused. 

Held, that the accused did commit mischief by put- 
ting a bund across the channel which resulted in dimi- 
nismng the supply of water which would otherwise 
have been available to the complainant for agricultural 
purposes and that all the requirements of the offence 
under S. 430 were present. A.I.R. 1939 Mad. 794 = 
49 L.W. 298 = 1939 M.W.N. I2 i=(i 939) 1 M.L.J. 445= 
41 Cr.L.J. 88= 184 Ind. Cas. 654. 

Ss. 430, 143, 144 — Where the accused were charged 

under S. 430 for committing mischief by cutting the 
baadh of a river causing thereby diminution of water 
supply for agricultural purposes and they were also 
charged for being members of an unlawful assembly 
with the common object of cutting the bandh and the 
Magistrate did not convict them on the ground that no 
diminution in water supply was caused. 

Held, that the accused were entitled to be acquit- 
ted under Ss. 1 43 and 144.' A.I.R. 1934 Pat. 505=36 
Cr.L.J. 416=1 B.R. 227 = 153 Ind. Gas. 767. 

S. 430. 

Accused knowingly diminishing supply of water witli- 
out a bona fide claim are guilty. 84 Ind. Gas. 322 = 
2 Pat. L.R. (Cr.) 194=26 Gr.LJ. 258=A. I. R. 1924 
Pat. 704. 

— — S. 430— Cutting open bund — Mischief — Diver* 
sion of water. 

Accused was alleged to have cut open a bund and 
caused a diminution of water supply to the complai- 
nant’s fields. The bund was not proved to belong to 
the complainant. There was evidence that the accused 
has been in the habit of obtaining a permit for divert- 
ing the water in previous years and he did the act 
anticipating the permit he had applied for. 

Held, the action of the accused did not amount to 
mischief under Ss. 425 and 430, I.P.Code. ii L.W. i48 
— (1920) M.W.N. 131=54 Ind. Gas. 617. 

— — S. 430 — Dimioishing supply of water from a 
canal — Canal Act (7 of i 873 >) S. 70 — Interfering 
with banks of a canal. 

If the act of a person has the effect of, or but for 
prompt inicrvenlion, would have the effect of dimini- 
shing thesupply of water from a canal for agricultural 
purposes, the person is guilty of mischief. Mere in- 
terference with the banks of canal would render him 
guilty of an offence under S. 7o of the Canal Act. 41 
All. 599=17 A. L.J. 686 = 20 Cr.L.J. 425 = 51 Ind. Gas. 
201. 

S 430 — Mischief — Diminishing supply of water 

— Cutting bund. 

The cutting of a bund erected on a channel whereby 
a person is wrongfully deprived of the use of water, is 
an offence under S. 430 of the Code. Neither the pre- 
vention of the water from running waste nor the inten- 
tion of storing it for sale to other landowners makes 
the act of taking water anyiheless an offence when a 
person legally entitled to the water is deprived ofit. 16 
A. L.J. 210=19 Cr.L.J. 358=44 Ind. Gas. 582. 

S. 430 — Taking more water than authorised. 

Taking more water than one is entitled to, against an 
order as to turns, and to cause diminudon of supply to 
others is punishable under S. 430. (igit) 2 M.W.N. 
349=12 Cr.L.J. 551 = 12 Ind. Cas. 527. 

S. 430— Act No (X2 of 1870) (Canal Act)., S. 70 

— Mischief — Definition. 

Certain persons having been found to have cut 
through the bank of a canal distributary and irrigated 
their own fields therefrom, it was held, that they would 
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be more properly convicted of an offence under S. 70 
of Act No. (8 of 1870) than of an offence under 
S. _43o of the Indian Penal Code, in the absence of 
evidence that by the act done a diminution of the supply 
of water for agricultural purposes had been caused. 
1908 A.\V.N. 55=5 A-L.J. 159. 

3. Essentials and scope. 

S. 430 —Interference with distribution of 

water. 

Where the Amin had opened the middle sluice of a 
tank to irrigate certain lands registered as wet and it 
was closed by the accused, unless it can be said that 
the opening of the middle sluice was according to 
custom, it cannot be said that the closing of it was with 
the intention of causing any wrongful loss or wrongful 
gain. Where the closure was animated by the object 
of protecting the lands of the accused themselves which 
had been jeopardised by the opening of the middle 
sluice, it can hardly be said that the act of closing the 
middle sluice was “ mischief” as defined in the I.P.C. 
An act like this which is done as it were to protect their 
own properly and in the reasonable belief that no un- 
lawful harm or damage was ‘going to be caused cannot 
be regarded as an act constituting a criminal offence. 
The dispute between the parties is really one of a civil 
nature. That fact that the Amia interfered and ex* 
creised his own authority in the matter of the distribu- 
tion of water which was reasonably regarded as an 
interference with existing rights will not change the 
aspect of the case into a criminal one. 

In such a case, the Courts should decide whether any 
unlawful or dishonest intention has been esiablishcd. It 
is not every interference wiiii the distribution of water 
that constitutes mitchief under the I.p. Code. It is only 
interference which cannot be justified by the assertion of 
bona fide right that would constitute mischief. A.I.R. 
1940 Mad. 306=41 Or. L.J. 930=190 Ind. Gas. 515. 

S. 430 — Essentials for conviction under. 

In order to make S. 430 applicable mischief within 
the meaning of S. 405 must be committed by a person 
bclorc he can be convicted under S. 430. Where the 
accused persons have not caused destruction of any pro- 
perty by damaging the canal or any of iu banks or 
openings in any manner but only continued to take 
water from Uie canal even after the end of their turn, 
no offence under S. 430 is committed and the accused 
arc only liable to be dealt with under the provisisions of 
the Canal Act. A.I.R. 1937 Lah. 196 (i )~38 P.L R. 1035 
= 38 Or. LJ. 430= 167 Ind. Cas. 5(10. 

Ss. 430, 4SI5— Forcibly opening canal distri- 

butory and diverting the flow of w.-itcr — Northern 
India Canal and Drainage Act (8 of 1873), S. 70. 

In order to prove an offence under S. 430, I.P.Godc, 
it is necessary to prove mischief as defined in S. 425 and 
it is also necessary to prove th.at the act committed ii 
likely t«) cause a tlirniniition of the su])ply of water for 
the various piirpof,er eniitin raled in the section. 

Where ii was proved that the applicants forcibly 
»>pencd the <li.stributory, and app.ircntly diverted the 
flow of the water hut there was nothing to show that 
they pcrnieiiantly diininiKhcd the utility of the disiri- 
butory or .affected it injuriously or that they practically 
tliinjnii.he(l (f»e supply of the water. 

Held, Uj.it the proper section under which they 
'hoiild be convicted i'^ S. 70, Northern Indi.i Oanal and 
Dr.tiii.age .\ct. A.I.R. I'jSI All. 6U7 (2)=35 Cr.I.J. JJ50 

= I 50 Ind. Cafc. 1048. 

— ^ — S. 430 — Eubcntiali* of the offence. 

Wlirri- tlie accused cut a bantlb belonging to the 
c«>inpl.iin.int and containing water wiiich the complainant 
r' t|uu-c(J for tljc irrigation of his fieldt. and let out some 
ol tli‘- u-ater. 

Held, tb.il llie act of the accused would amount to an 
oUencr unde.- S. 430, even though there was evidence 


to show that if the dam had not been cut, the crops of 
the accused would Lave been destroyed. 


To fall within S. 430, the act need not be an act of 
wanton waste. A.I.R. 1932 Pat. 224=13 P.L.T. 162=33 
Cr. L.J. 313=136 Ind. Gas. 592. 

S. 430 — Elements of mischief — Wrongful loss. 

Offence under S. 430 is particularly a grave form of 
the offence of committing mischief as defined in S. 425. 
It is necessary to prove in such cases the elemenU that 
constitute mischief under S. 425. No doubt a person 
who takes water from a tank causes loss but it should 
be shown that whether he has caused a diminution of 
the supply of water for agricultural puroposes. A.I.R. 
1930 Cal. 289=124 Ind. Cas. 829. 


S. 430 — Essentials — Intention to cause wrongful 

loss 

To constitute an offence punishable under S. 480 it 
is not sufficient to show that loss has been caused to 
the complainant but it is necessary to show that the 
loss was a wrongful loss and the accused had the inr 
tention to cause or had knowledge that their act was 
likely to cause loss to the complainant. 88 Ind. Cas. 
188=26 Cr. L.J. 1100=21 M.L-W. 641 = 1925 M.W.N. 
45=A I.R. 1925 Mad. 577. 


^ — S. 430 — IVfischicf — Guilty knowledge. 

Guilty knowledge is essential to a conviction 
for the offence of mischief. In the absence of 
any consideration or discussion of the circum* 
stances and the reasonableness or otherwise of 
the acts of an accused person, it is imposible 
to uphold a conviction for that offence. 20 Cr. L.J. 
612=52 Ind. Cas. 276 (Pat.). 


S. 430 —Infringement of rights of compleittJint. 

To substantiate an offence under S. 430 of the 
Penal Code, the prosecution must prove &at there 
has been unlawful and intentional interference by the 
accused ^vitb the admitted or proved rights of the 
complainant. 61 Ind. Cas. 655=22 Cr. L.J. 415= 
32 C.L.J. 476. 

430 — Mischief — Necessary elements — Water 

supply. 

The act of the accused must cause wrongful 
loss or damage to some person and he must 
have done it knowing it to be likely to cause 
damage. Tlic damage or wrongful loss must 
be proved. Merc diminution of water supply 
for agricultural purposes is not sufiScient. 11 Cr. L.J. 
168=5 Gas. 560 (All.). 

4 . Intention to cause wrongful loss. 

43 ® — Offence under — Intentionally obstracting 

a channel for supply of water. 

If a supply channel is filled up or is obstructed^ by 
a dam put up or by raising a dam already cxistingi 
there is a change made in the channel which dimi- 
nishes its value or utility and which, if it was done 
with intention to Ctiusc or with knowledge that it was 
likely to cause and if it does cause, wrongful joss to 
any person, would constitute the offence of mischief. 
74 Ind. Cas. 862 = 1923 M.W.N. 634=24 Cr. LJ. 830 
»A.I.R. 1924 M.ul. 176. 

430— Intention to cause wrongful loss. 

Where the accused bunded up a channel carrying 
water to the complainant's land. 

Held, No offence under S. 430 is committed, unless 
the complainant showed that he had some right to 
carry water to bis fields through the channel and 
there was an intention on the part of Uic accused to 
cause wrongful loss. 69 Ind. Cas. 95=16 M.L.W. 
793 — 31 M.LT. .1-41 = 1922 M.W.N. 839=23 Cr. L.J* 
b 55 =A.I.R. 1923 Mad. 141=44 M.L.J. 234. 
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to cause wrongfal loss— 
Essential— Irrcgnlarity. 

Under _S. 430, the fact whether the accused 
had ^an intention to cause wrongful lost is the 
^ential element to be considered. Where a 
Sessions Judge dismissed an appeal against a 
conviction under S. 430, by referring to the reasons 
given in the judgment in a connected case, convicting 
under S. 379, the Se^ions Judge acted irregularly 
in not taking into consideration the intention requisite 
for an offence under S. 430. 16 Cr. L.J. 542=29 Ind. 

Gag. 670 (Mad.). 

5. Interpretation. 

— S. 430 — Interpretation — ‘ Dimination of supply 
for agricultural purposes* — Meaning- 

The ** words ** diminution of the supply of water for 
Wicultural purposes” in S. 430 cannot be limited to 
those cases only where the water has been allowed 
either to go waste or has been diverted for non>agrt- 
cultural puiposcs. The section read as a whole also 
refere to case where the water is intended for use by 
particular persons for particular purposes and is divert- 
ed by an accused persons for his own purposes though 
of a like nature. 98 Ind. Gas. 49=21 S.L.R. 107 = 
27 Gr.L.J. 1233=’A.I.R. 1927 Smd 39. 

6. Miscellaneous. 

S. 430 — Person cannot commit mischief 

against himself. 

A person cannot commit mischief upon himself. 
Hence, where the accused on a particular day, closed 
the regulator of the canal and thereby rendered it dry 
without the permission of the P.W.D. at the instance of 
some of the zaniindar*s and it is not shown that any 
zamindar other than those at whose instance the regu- 
lator was closed, had any turn of water on the day 
the closure was made it cannot be said that any wrong- 
ful loss or damage was caused to any person by the 
clMitfc of the regulator and hence no offence of mis- 
chief can be said to have been committed. A.I.R. 104.2 
Smd I3 o=I.L.R (1943) Kar. 3=44 Cr.L.J. 607 = 207 
iDd. Gas* 446* 

" ■ S. 430 — Sluice. 

Preventing a person from opening a sluice which had 
been closed some days before the date of occurrence 
would not amount to an offence under S. 4.20 A.I.R 

*44=1939 M.W.N. i 224 ( i )=4 i Cr. L.J. 
550=188 Ind. Gas. 195. 

43 ® — Throwing a bund . 

To throw a bund across a supply channel is to 
dMtory lu utility and is prima facie the act of mis- 
chief. 1933 M.W.N. 427. 

S. 430— Landlord and tenant — Interference 
with Water-Proof of absence of right. 

^forc a landlord or his agent can be convicted 
under S. 430 on a complaint by tenants, for interfering 
with water supply of tcnant-s, it is absolutely necessary 
to prove that there was intentional inflicting of loss and 
that the landlord had no such right to interfere in any 
way and the tenants had a right to the supply or 
preswvation of water. 50 C.L.J. 589=34' C-W.N & = 
A.l.K. 1930 Cal. 318. 

Z?' 43 ®— panMge— Act done on another’s pro- 
perty affecting it injuriously— Proof of actual 
damage — Neceseity. 

Every person has a perfect right to do a particular 
act upon his own land, and if a person breaks open his 

can complain of 

It, until some injuries oonscqucncc follows from it. As 
soon as such a consequence follows, the injury and not 
the original act, becomes a cause of action. In such a 
case the mischief would consist, not in breaking the 

bund, or m opening the sluice but in flooding or 
iog up the complainant's crops. 


But where the property was not of the accused but 
Government property (kotwsdi) and the mischief com- 
plained of as giving a cause of action to the Crown was 
the change in the kotwah which diminished its utility 
and affected it injuriously. 

Held, it was not necessary for the Crown to rely on 
the injury caused to the lands of other persons who 
were receiving water as giving a cause of action and to 
prove actual damage resulting therefrom. 98 Ind. Gas. 
49=21 S.L.R. 107=27 Cr.LJ. 1233=A.I.R. 1927 Sind 
39* 

S. 43 ® — Accused wrongfully damming channel 
and opening diverting channel. 

Where the accused not only dams up a supply chan- 
nel wrongfully but also opens a diverting channel, he 
IS guUty under S. 450. [1 Mad. 262 (F.B.) and 10 

Bom. 183, Foil.] 60 Ind. Gas. 670=13 M.L.W. 266= 
22 Cr.L.J. 270=A.I.R. 1921 Mad. 536. 

" 7 — S* 43 ® — Gutting bund and storing water— No 
right to water. 

A person taking water without any right to which 
another has a right and is deprived of its full supply 
IS liable under S. 43®- Such taking shows an intention 
to cause vyrongful loss unless bona fide right exists. 

Prevention of the water from being wasted or storing 
it in Order to sell it to ocher land-holders does not ex- 
onerate a person when another had a right to it. 

Gutting a bund on a channel wrongfully depriving a 
person of the use of water, is punishable under S. 430. 
3*^ MX.J. 206=23 M.L.T. 248=19 Cr, L. J. 356=44 
Ind. Gas. 580. ^ 

S. 430 — Mischief. 

persons who wanted water for sowing 
heir hclds stole it by breaking through the wall of at 
canal. 

Hel^that they were guilty of having committed 
mischief. 34 All. 210=9 A.L.J. 162 = 13 Cr.L.J. 141 = 
13 Ind. Gas. 829. 

- S. 430— Taking excess quantity of water from 
Uoventmenc canal. 

For a conviction under S. 43®. I-P-C., the accused 
must have (^mmitted mischief as defined in S. 42^. 
Unttl that 18 proved, the intentioa or knovvIedRe of 
the accused need not be considered. The mere fact 
that he has irrigated his land from a Government 
^nal for a period exceeding that allotted to him and 
he consequently prevented others from irregatini? to 
the extent to which they were entitled on that occasion 
does not constitute an offence under S. 430. 1 1 Cr 
L.J. ^—*4 P-R- t 9®9 Cr.=25 P.L.R. 1910=34 P.W.R 

1909 Cr.=4 Ind. Gas. 863 . ' 


S. 430— Gutting embankment and divertine 
runmng water. »«?rung 

PcrGeidt,J. (Woodroffe, J. dubitantc).— The cutting 

fL^rr- and diverting running water useful 

for irngation purposes constitute ‘mischief’ under S 4 20 
provided that t^he accused is not entitled to the water 

c"w.N. 53 r= 3 ;a“ 7 "°' Cs-’S) 

- S- 430 — Wrongful loss or damaee Ac* 

awrsTo? " "'s- oUr? 

c7e7.fd Kcr^r'j 

A.L5™6797frA‘:^3o^;^-’ 

oaeoce unc..- S. 435, 
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Pat. 614 = 24 P.L.T. 424 = 45 Cr.L.J. 537 = 212 
Ind. Cas. 197=10 B.R. 469. 

S. 436— “Any building If covers any 

neighbouring building. 

The words “ any budding in S- 436, f P-. 
may not necessarily refer to the building prxmanlj 
Soyed by the accused. They may cover any other 
building close by in regard to which 
been an intention in the mind of the 
the same. But apart from any 

if the accused knew that he was likcl> , by act. to 
destroy any neighbouring houses an 
section would be complete. A.I.R. 194J All. biO 
50 Cr.L.J. 944 = 1949 A.W.R. ODO. 

S. 436— Setting fire. 

Accused with kerosene oil setting fire lo f^^nitiire in 
a room at raUway Station-Charge «ndcr S. 43b- 
Defence was that the pucca building could not be 
destroyed by fire and that no charge could be sus 

‘^HeM, that the contention was unsound tot 

conviction was legal. 9,4 i-d 

Cr.L.J. 728 = 1944 A.W.R. (H.C.) 121=214 Ind. 

Cas. 83. 

Ss 435 149— Unlawful assembly— Common 

object becoming unlawful at particular st?S<=-A«o" 
and looting— All members arc guilty under Ss. 436/149. 
AIR 942 Oudh 60 = 1941 O.W.N. 1166 = 1941 
Iw u/l22 = W CrL.J. 115 - 197 Ind. Cas. 121. 

Ss 436. 149 Where no common intention to 

burn the house is proved - 

convicted under S. 436/149. .A.I.R. J?;. r 

42 Cr. L.J. 595 = 1941 O.W.N. 852=1941 .A.W.R.C.C. 

211 = 194 Ind. Cas. 657. 

c. 436 — A person whose properly is lost hy fire 

soon after he had eflected a /''durance cannot br 
suspected of arson. A.I.R. 1941 Rang. 324 — 194 
Ra^ L K. 566 = 43 Cr.L.J. 373 _ 198 Ind. Cas. 

436 Offence under S*436, whether triable 
by jury Criminal Circular No. 1-25. 

OOi tKc under S. 43(S. I.P.C.. is according locolumn^. 
Sell 11, t riminal p.f.. tri.iblc in the Court of Session 
\s the olfence is punishable with transixirlatiun for life 
or imprisonment up to 10 years, it .s to 

the schedule appended to para. 10 of Criminal Circul.ir 
No. 1-25. triable by jury. It *%true that if it is no 
combined with the otfences under S. 30/. 1.1 -t-. » 
would be disposed of hy a Magistrate with S. 30 
under Criminal Circular No. 1-4 (6) ; but wheic it lu d 
been committed lo Sessions, the Inal ought to U 
entirelv by jury. Where, however, no objection was 
taken to the procedure- adopted, the 
is saved by S. 53(5 (2). Criminal P.C. 

N.ig. 50 =19 N-L.j. 320 = 38 Cr.L.J. 330 = LL.K. 

(1937) Nag. 277 = 167 Ind. Cas. bl. 

S. 436— Sentence. 

Burning another's home to satisfy grudg« 
serrm^act for winch one year's imprisonment is in- 

ad<nuat<-. 1934 M.W.N. 245. 

._ S- 436— " Building includes 'grass or mat 
hut.' 1934 M.W'.N. (>87. 

_ s 4 56— Arson in village -Sentence. 

Arson m an Indian village is a to 

.,„d slK.nld he severely punished. It f v ^ 

sub.mnt.nl vmt. ncj. M m', rd. j: 

^94 =^ (5 Luck. 539= 131 Ind. Cas. 43b. 

S 436— Sentence — Whipping* 

\n idditional punishment of wliippmg caiinot be 
.\n auoivi«j*i<^ I r/'Cfived an ade«iuato 

p.isseil on a person who has ^ ^ 

aubslantive Sentence for an offence und > • • . 


Penal Code. 110 Ind. Cas. 218= I L.C. 668 = 29 
Cr.L.J. 666 = A.I.R. 1928 Oudh UI. 

S. 436 — Essentials— Proof that the building 

destroyed came within one of the classes men-, 
tioned in the section. 

It is absolutely necessary in order to convietjaa 
accused under S. 436 to prove that the budding which 
he destroyed came within one of the classes mentioned 
in the section and the words “ordinariljr used do 
not mean that other buildings are froni time to tic^ 
used for such purposes but they m^n 
cuJarbuilding is itself used. 

Cr. 140 = 25 Cr.L.J. 1190 = A.I.R. 1924 All. 781. 

S. 436 — Disproportionate sentence. 

A sentence of ten years' imprisonment is wholly 

disproportionate to any possible 

from a^moral point of view provided that that 

of then misconduct, namely, the settmg of 
sonabiy included in and taken to aggravate 
lawless conduct of which the aexused have 1^ 

convicted under Ss. 147 82 Ind. 

5 L.R.A. Cr. 140 = 25 Cr.L.J. 1190 = A.I.R. 19^4 

AU. 781. _ 

Ss. 436 and 149— Proof of common mouve. 

It is necessary to prove a charge of arson under 
Ss. 436 and 149, that the accused were, “0“ “ 
inception or at any stage of the offence, tot 

common motive to set fire to the house or t^ 

the act would probably be committed. Mere 
docs not raise a presumption agamst them. bU 
Cas. (567 = 22 Cr.L.J. 267 = 3 U.P.L.R. (Pat.) 29. 

S. 436 — Evidence for conviction. 

Conviction under S. 436 on an evidence of P^vwus 

chain of events wherein the accused was not shov^ 

have been convicted* is bad. 20 C.W.N. 1 
Cr.L.J. 421 = 35 Ind. Cas. 981. 

S. 440-To cut ri^ “c ^ovro ^ 


S. 440— TO cut ripe crops wi.ict* - 

cut is not to destroy them or affect 

11 is the essence of the offence of vTr 

iKrpctratoi must cause llie destruction of pro^rj^ 
such change in it or in its situation as destt ^ 
diminishes its value or utility or affects 
To cut a crop that is grown to be cut is not to dt^ X 
It or affect it inj^uriously. The 

wrongful loss to the grower, and if *hi^offencc 

a conviction may be had for the theft. But the 

is not mischief. ^ a M \n 

t:onsequeutly. a person cannot be 

olfence under S. 440, I.P.C., f®*" ^ 2 “+hc field 

anti his labourers to cut the ripened cropj ^ 35 

of the complainant. A.I.R. _ 148 

Cr.L.J. 797 = 10 Luck. I = 11 O.W.N. 508 = 

Ind. Cas. 937. 

S. 442. See S. 374. 26 M. 481 = 13 M.L.J. » • 

S. 442. See S. 104. '27 M. 52 = 13 M.L.J. 285. 

-Ss. 441—449. 

Synopsis. 

1. Applicability. 

2. Bona fide claim of right. 

3. Building— What is. 

4. Essentials and Scope. 

.S. Evidence and Proof. 

6. Intention and Knowledge. 

7. .lurisdicCion. 

8. Offence- -under. 

9. Possession. 

10. Procedure. 

11. Sentence. 

12. Trespass to commit offence. 

13. Who can complaint. ,<i. 

14. .Miscellaneous. 
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1. Applicability. 

S.^4 41 — Applicability — Accused convicted for 

unlawfully entering property in the possession of 
another — If can be convicted for continuing to 
remain there after entry. 

Where a person has been convicted for unlawfully 
entering unto or upon property in the possession of 
another he cannot be convicted for continuing to 
remain after that unlawfully. The offence is complete 
as soon as there was unlawful entry and it falls with 
S. 441, Penal Code. The accused cannot be proceeded 
again for remaining there. The plea of autrefois 
convict will be open to the accused in such a case. His 
continuing to remain unlawfully will be an offence only 
if it falls under the second part of S. 41 1 of the Indian 
Penal Code and for the second part it will be an offence 
only if he having lawful entry unlawfully remains on 
the property. 63 L.W. 1152 = 1950 M.W.N. 875 (2) 
* (1950) 2 ISI.L.J. 668 = A.I.R. 1951 Mad. 397. 

—— S. 447 — .applicability — Intention necessary — In- 
gredients — Bona fide claim of right to pasturage- - 
Offence. See PEN.AL CODE, SS. 426 AND 447. 
A.I.R. 1949 Cal. 238. 

— S. 441 — Applicability — Unlawful entry with- 
out necessary intent followed by unlawful re- 
maining with necessary intent — Offence. 

S. 441, I.P.C., is not inapplicable to a case where 
there is an unlawful entry without the necessary 
intent required for criminal tresi>ass, followed by an 
unlawful remaining with that intent. A.I.R. 1948 
Cal. 291 = 49 Cr. L.J. 528. 

■ S. 441— Applicability — Essentials of offence- 
intention— Proof— Necessity— Master and Servant- 
Liability of servant for acting under orders of master 
Sm PENAL CODE. SS. 341 AND 441. A.I.R. 1949 
Cal. 85. 

— S. 441 — Remaining over in possession. 

Second part of S. 441, I.P.C. comes into operation 
when the entry is lawful, but subsequently the tres- 
passer insiste on remaining in possession with intent 
thereby to intimidate, insult or annoy the person in 
possession of the property. A.J.K. 1945 All. 26 = 

1944 A.W.R. 280 = 1944 432 = 1944 O.W.N 

228 = 46 Cr.L.J. 211 = I.L.K. (1944) .Ml. 754 = 217 
Ind. Cas. 170, 


— S. 441 — ‘Trespass ’ — Meaning. 

S. 441 cannot be read into S. 297 with any intelligible 
result. The term ■' trespass" in S. 207 appears to 
mean any violent or injurious act committed in such 
place and with such knowledge or intention as is 
defined in that section. 81 Ind. Cas. 41 = 1 Ranc 
690 = 25 C.L.J. 553 = .V.I.R. 1924 Rang. 106. 


■S. 447 — Trespass by servant. 


When a person who trespasses upon the property o 
another is a servant and acts in so doing under th< 
orders of his master for the purpose of his employment 
S. 447, I.P.C. does not apply. 81 Ind. Cas. 172 = 1 
Bur. L.J. 276 = 25 Cr.L.J. 684 = A.I.R. 1923 Kang 
1 

2. Bona fide claim of right. 

S. 441 — Bona fide claim — Entry into propertv 


and removal of movables from peaceful posses 
Sion of another— Offence. 

The mere fact that a person having a rival claim t 
property of a deceased believed in his claim bon 
fide would not justify his entry into the property o 
another and removal of movable properties belongin: 
to the deceased and in the peaceful possession of ano 
ther. It will be criminal trespass. A. I. Cr.D. 505 =* 
51 Cr.L.J. 1 167 = A.I.R. 1950 A. 653. 

•S. 447— Applicability— Criminal intent 


_ - LlllCUi — 

Necessity — Entry in exercise of bona fide claln 


of right — Offence — Mere assertion of claim of 
right — Sufficiency. 

A person who enters upon land in the possession of 
another in the exercise of a bona fide claim of right 
cannot be convicted of criminal trespass under S. 447, 
I.P.C., as the entry is not made with any such intent 
as to constitute an offence, although the mere assertion 
of a claim of right in itself will not be a sufficient 
defence to the charge of criminal trespass. 4 A I Cr D ‘ 
761 = A.L.R. 1950 Pat. 564 = 51 Cr.L.J. 1565. ‘ ' * 

S. 441— Gist of offence — Landlord entering 

premises believing them to have been abandoned 
by tenant — Offence, if committed. 

Under S. 441, I.P.C. , intent is of the very essence of 
the offence. Mere entry on another's property is not 
criminal trespass unless such entry is with intent 
either to commit an offence, to intimidate, insult or 
annoy. A landlord entering premises honestly believ- 
ing them to have been abandoned by the tenant, does 
not commit an offence under the section 1948 Cal 
130, foil. A.I.R. 1949 Cal. 558 = 50 Cr.L.J. 946. 

-_S. 441— Bona f ides— Criminal trespass, 
what is. ^ ’ 

There is a difference between a civil trespass and a 
criminal trespass. Where the accused encloses a por- 
tion of the complainant's land in his own in the bona 
fide belief in the exercise of his right, no criminal 
trespass can be said to have been committed 1937 
M.W.N. 390. 


believing in good faith tJiat he 
had right of entering land and ploughing it. 

Held, there was no criminal trespass A 1 R 'tU)7 
Rang. 132 = 38 Cr.L.J. 759 = 169 Ind Cas 250. 

— — S. 441— Act of trespass done only with intention 
of assertmg supposed legal right : 

amount to criminal tres- 
pass withm the meaning of S. 441 . A.I.R. 1938 Boiii. 

15 — 37 Bom. L.R. 880 = 59 B, 738 = 37 Cv T i 
309(2) = 160 Ind. Cas. 515. 

-^Ss. 441 and 447— Entry in honest belief as to 

Where tlierc are circumstances which clearly lead to 
the inference that the applicants did not make an 
entry into the grove in dispute with any such intention 
as IS referred to in S. 441, but in the honest, thouedi 
possibly mistaken belief, that they had a right to 
cultivate the grove, and they have also produced a 
mortgage executed long ago and a khatauni, it will he 
for the Civil Court to pronounce definitely as to whether 
the mortgage deed relied upon by the applicants is 
valid and enforceable; but all a Criminal Court has 
to see is wliether tlie mortgage deed is relied on in 
good faith and it cannot be held that tlie applicants 
attempted to cultivate the land in dispute with indent 

A.L.J. 203 = l60Ind.Cas. 167. ^^^ = ’936 

Ss. 441 &n<l 447— The essence nf i 4 . 

is the intention tc do one or the otheT of 
specifically referred to in the section If cLh 
the intention of the person accused of ti r? 
criminal trespass but "Jus entry Tn' oo/ u^ 

perty in dispute was with intent to assert o * 
a bona fide claim of right sucli ^ exercise 

not amount to civil trespass but wm r '"""y 

amount to criminal traspass pu shVhi 
I.P.C. A.I.R. 1936 AiT h6 - ^^ 

37^C..L.J. 244 = 1936 A.L.jr = 


f ■ ■W7-Bona fide claim-No offence 


'JAicnce. 
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cannot be said ^at he commits criminal trespass, and 
it is a bona fide of civil right on the part of the accused 
and tlieir act in ploughing the field is not an offence 
under S. 447 : nor is it an assault if the person objects 
to an assault in maintaining possession of the land. 
91 Ind. Cas. 392 = 23 M.L.W. 426 = 27 Cr.LJ. 88 = 
A.I.R. 1926 Mad. 349. 

S. 448 — ‘ Bona fide * claim — Intent to assert 

title and gain possession against complainant — 
No offence. 

The words of the section must be closely adhered to 
and there must be found an intent to cause intimi- 
dation. insult or annoyance. A conviction cannot 
follow merely because one can pronounce with cer- 
tainty that the accused must have known that his act 
would, as one of its inevitable incidents, cause annoy- 
ance. 38 All. 517, Foil. 

Where accused's intention in doing the act com- 
plained of was to assert his title and gain and hold 
possession of the premises as against the complainant. 

Held, tliat he was not guilty. 88 Ind. Cas. 1049 = 
47 All. 855 = 23 A.L.J. 679 =» 26 Cr.L.J. 1273 = 
6 L.R.A. Cr. 132 = A.I.R. 1925 All. 540. 


S. 441 -Bona fide claim — No trespass. 

Without criminal intention there can be no criminal 
trespass ; tlierefore even where the property is in the 
possession of another, if a person bona fide goes upon 
it to assert liis right and not intimidate, insult or 
annoy the person in posession, no offence is committed. 
81 ihd. Cas. 888 = 25 Cr.L.J. 1064 = A.I.R. 1925 
Nag. 36. 


S. 441 — No offence. 

Entering a house under a claim of right is no offence 
providc<l the claim is a bona fide. one. 81 Ind. Cas. 
823 = 25 Cr.L.J. 1047 = A.I.R. 1925 Pat. 167. 

^S. 448 — Acting under — No offence. 

Where coins were unearthed from field and taken 
possession of by several individuals, without the land- 
lord’s consent, and then the landlord's manager 
exacted by force the coins from many persons by 
house searches and other means and took the man 
who had actually unearthed the coins, to the police 
station to get a statement from him. 


Held, that the manager was acting under a bona 
fide claim of right and his oftcnce fell under S. 448 and 
not S. 380. 84 liui. Cas. 346 2 Fat. L.U. Cr. 2U5 « 

26 Cr.L.J. 282 = A.I.H. 1924 Fat. 665. 

S. 441 — Trespass -Ingredients. 

Where a person enters on land in the possession of 
another in the exercise of a bnna fide claim of right 
without intending to intimidate, insult or annoy the 
person in possession or to commit an offence then 
although he has no right to the land, he cannot be 
convicted of criminal trcspa.ss. 43 Cal. I143 -.as2(> 
C.W.N. 1071 17 Cr.L J. 3.39 - 35 Ind. Cas. 515. 

S. 441 — Entry on land in assertion of a right 

Intention to intimidate. 

An entry on land in another man's jV)SsessK*n, solely 
in nrder to assert a right in the land does not constitute 
criminal trespass within S. 447, I.F.C. 

riie intention to intimidate, insult or annoy, or lo 
commit an offence must be distinctly found. (1912) 
M.W N. 395 = 13 Cr.L.J. 477 ^ 15 Ind. Cas. 317. 


Ss. 441 and 447— Entry on land In exercise of 

bona fide right -If amounts to trespass. 

Mere i-ntry by a person on the land ol another m 
tlu- ex. rose of a f.yiia fide right without any intention 
lo intiimd.ilc. insult «>r annov does not to 

criminal trespass. 5 S.L.K. 135= 13 (r.L-l. -7 — 
i;i hid. Cas. 219. 


S. 441 —Entry by person having right to 

property. 


Entry upon land by a person having a claim of 
right thereto, is not criminal trespass. If a sufficient 
number of persons is present, it may amount to unlaw- 
ful assembly or rioting. 5 N.L.R. 69 = 9 Cr.L.J. 561 
= 2 Ind. Cas. 240. 


S. 447— Claim of right. 

Where the accused acts on a belief of his own right, 
he cannot be held guilty of criminal trespass. (1907) 
7 C.L.J. 238. 

S. 441 — Intent — Dispossession of tenant under 

a false pretext. 

When a Zamindar under the pretext that one of toe 
tenants had left the village and abandoned his bolding 
wrongfully, took possession of tlic land, it was help 
that in the absence of evidence of one of the objects 
specified in S. 441, the Zamindar could not properly be 
convicted of criminal trespass, his intention apparently 
being merely to get possession of the land. 26 A. 
194 « 1903 .\.W.N. 230. 


3. Building— What is. 

Ss. 442, 441 and 444— Word “building *’ in 

S. 442— Meaning of— House trespass is aggra- 
vated fozmi of criminal trespass. 

What is a building must always be a question of 
degree and circumstances, and it is, therefore, impp^ 
sible to lay down a general definition. Ordinary and 
usual meaning of a building is a block of bricks or 
stonework covered by a roof. If an open piece of land 
is surrounded by a wall, it would probably be impos- 
sible to call it a building. In Indian houses, generally 
there is a courtyard which is not covered. It may be 
a matter of some difficulty in such cases to say that 
when a man commits criminal trespass and enters too 
courtyard of the house, he is not guilty of ' house 
trespass.’ Moreover, there may be cases where a man 
may be living in a house tlic roof of which has 
down, but he has put up some sort of a shelter inside 
within the boundaries. In such cases too, it may be 
difficult to say that the man has not been guilty of 
‘ house trespass ' simply because tiie roof of the house 
has fallen down. It would depend on the facts of each 
case whether the trespass has been committed 
building used for liuinan dwelling so as to come within 
the definition of toe word ‘ house trespass.’ 

'House trespass’ is only an aggravated form of 
■ criminal trespass ' inasmuch as the Legislature consi- 
dered it proper to impose more severe penalty for 
‘ house trespass ' than for ordinary ‘ criminal tres* 
pass.’ House-breaking is a more aggravated 9* 

'criminal trespass’ and the punishment tinder it » 
severer still. A.I.R. 1945 AIL 81 = *^45 A.^R- 
(H.C.) 156 = 1945 O.W.N. (H.C.) 227 = I.L.R. (IMS) 
All. 558 = 46 Cr.L.J. 750 = 220 Ind. Cas. 432. 

S. 442— Building. . 

ICrection of an awning over a shop does not consii 
tutc the shop a building within the meaning of S. 4^ 
A.I.R. 1938 Oudh 263 = 1938 O.W.N. 960 - 39 


Cr.L.J. 937 = 177 Ind. Cas. 616. 

- -S. 442--Bulldlng, what is— Open space ad- 
folning a house, surrounded by thorns — Enclosure 
not having tloor or any means to prevent entry 
Entry In the enclosure — If house trespass. . 

The appellants went to an enclosure of P 
him. P had a Ihatchcd house, and he was 
outside this house. Some tiiorny bushes were 
round about. Except for a few thorns the place was 
open, riicrc was no r«)of above, The thorns 
merely put down to indicate tJie extent of the 
yard, and not lo prevent entry. There was no do 
t>r gateway, even of thorns, wliich had to bo opens 
l>4-fore making entry to this enclosure : 

Held, tliat the place was not a building 
S. 442. 110 Ind. Cas. 798 -26 AL.J. 855 » 
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hut. 


L.R.A. (Rev.) 129 = 10 A.I.Cr.R. 387 = 29 Cr.L.J. 
766 = A.l.R. 1928 All. 607. 

S. 442— Wara. 

T^ere the fVara of which the small gate was locked, 
adjoined the room in which the accused lived and was 
for ’practical purposes one of the rooms of the house, 
and an integral part of the building. 

Held, that though the wara was unroofed it was a 
“ building ” within the meaning of S. 442, Penal Code. 
35 P.R. (Cr.) 1879, Foil. 91 Ind. Cas. 70 = 6 Lah. 
463 = 27 Cr.L.J. 38 = 26 P.L.R. 719 = A.l.R. 1926 
Lah. 28. 

S. 442~Wohra. 

A wohra used for the custody of property is a 
building. 86 Ind. Cas. 337 = 6 L.L.J. 385 = 26 
CrL.J. 753 = A.l.R. 1925 Lah. 117. 

— — S. 442— Building — Yard enclosed on three 
sides is not building — Courtyard. 

A courtyard enclosed by low walls on three sides 
only, is not a building. 84 Ind. Cas. 863 = 6 L.L.T. 
578 = 26 Cr.L.J. 383 = A.l.R. 1925 Lah. 279. 

— S. 442— Courtyard. 

A walled courtyard which is not provided with a 
door is not a building. 77 Ind. Cas. 809 = 25 Cr.L.l. 
457 = 6 L.L.J. 571 = A.l.R, 1924 Lah. 623. 

Ss. 442 and 451 — Trespass on courtyard. 

A courtyard partly surrounded on the front by a 
mud wall with no roof over it, nor any door or gate- 
way, is not a building or house within S 442 I P C 

20 Cr.L.J. 240 = 11 P.W.R. (Cr.) 1919 = 49 Irid Cas! 
ob4. 

S. 442— House trespass— Building— Thatch 

A thatch hut built for residence is a building used 
as a human dwelling within the meaning of S. 442 
30 L.J. 493 = 17 Cr.L.J. 536 = 36 Ind. Cas. 584. 

4. Essentials and Scope. 

rr ft Ingredients of offence— Criminal 
intent — Absence of — Mere knowledge of llkeli< 
hood of annoyance, etc., being caused— Suffici- 
ency. 

In order to amount to an offence of "Criminal 
^espass as defined by S. 441. I P.C., the act must 
be done with the necessary intent, namely, intent to 
commit an offence, or to intimidate, insult or annoy 
tile person m possession of the property entered upon ; 
the intent has of course to be gathered from the circum- 
stances of each case. The necessary intent has 
e^ntially to be proved. The section does not embrace 
the case of an act done with knowledge of the likeli- 
h^ of a given consequence. The mere knowledge 
therefore that by such conduct on the part of the 
accused the trespass is likely to cause aJnovance to 
the owner or occupier m possession would not be 
sufficient to impute criminal intent tc the trespasser 
Ma!? him guilty of the offence. 56 All. 33 ; 

Cr.L.J, 821 = A.LR. 1950 Pat. 2f>5. 

r ■®®* 448— Proof of offence — Landlord 

breaking open lock and taking possession of 
premises unoccupied by tenant. 

The more taking of unlawful possession will not 

Under S. 441, I.P.C., there can be no criminal trespass 
unless the intent " specified therein is present. 

different from mere knowle<l"e. 
Further the intent to annoy and intimidate must bo 
with ^spect tc a person m actual possession of the 
pro^rty. A person in constructive possession is not 
contemplated by the section. Accordingly, a landlord 
who breaks open the lock and takes possesion of the 
premises de.sertcd and unoccupied by his tenant is 
not guilty of house trespass. It cannot be said that 


he intended to annoy a person in possession of the 
house, as there was really no one in possession. 41 M. 
156 (F.B.) ; 40 A. 221 ; 4 C. 837 ; 26 A. 194 and 49 
C.L.J. 120, relied on. 53. C.W.N. 402 = A.l.R. 1949 
Cal. 107 = 50 Cr.L.J. 161 = 3 A.I.Cr.D. 154. 

Ss. 448 and 341 — Offences under — Complaint 

vy sub-tenant against landlord— Landlord not 
aware of its existence. 

A sub-tenant charging tlie landlord with an offence 
under S. 441, I.P.C., has to show that the landlord 
entered upon property in his possession with intent to 
commit an offence or to intimidate, insult or annoy 
him. If the landlord was ignorant of the existence of 
the sub-tenant and genuinely believed that on the 
death of the tenant there was no one in existence who 
could inherit the tenancy and entered under that 
belief, he certainly did not enter with intent fo commit 
an offence or with intent to annoy the sub-tenant. 
Before any offence under S. 441 can be made out the 
Court has to be satisfied that the existence of the sub- 
tenant was known to the landlord. 

Similarly in the above circumstnaces the landlord 
cannot be charged with an offence under S. 341, I.P.C. 
To be guilty of wrongful restraint a person must 
voluntarily obstruct any person so as to prevent that 
person from proceeding in any direction in which the 
person has a right to proceed. A man cannot be guilty 
of restraining a person of whose existence he is wholly 
unaware. There must be metrs rea to establish such 
a charge. 53 C.W.N. 822, 

S 441— Primary Ingredient of an offence 

under. 

“Intention" is the sine qua non for an offence 
under S. 441 of tlic Penal Code. Though annoyance 
or intimidation might result from a certain conduct 
It might never have been intended and conversely, 
though intended, there may be no annoyance or 
intimidation. "Intention" is. therefore, the pivot 
and not the result. I.L.R. (1947) All. 152 = 228 
Ind. Cas. 322 = 48 Cr.L.J. 196 = 1947 A.L.T. 273 = 
A.l.R. 1947 All. 61 = 1946 A.L.W. 486 = 1946 
A.W.R. (H.C.) 547 = 1946 A.Cr.C. 142. 

■ S. 448 — -Intention. 

For an offence of criminal trespass, a mere know- 
ledge that the action of the accused will annoy the 
owner of the house is not sufficient. It must be shown 
that the intention of the accused was to intimidate 
insult or annoy any person in possession. AIR 1942 

Mad. 532 = (1942) I M.L.j! 585 =1942 MWN 
371 = 55 L.W. 367 = 43 Cr.ij. 755 = 201 Ind. Cas 

054 . 

offence of criminal trespass as defined 
in S. 441. takes place unless there is a criminal intent 
or wn-ns . A.I.K. 1937 Oudh 273 = 38 Cr L T 

llVl '' ^^2=166 lni‘ 


Ss. 441 and 447 — Necessity of. 

It may be that the action of the accused in building 
a structure necessarily resulted in annoyance to «ie 
owner of the land and indeed caused damage to 
by preventing him from cultivating the land but S 
IS not suthcient to constitute criminal trespass in the 
absence of anything to show that in bifiiding the 
.structure, the intention was to cause annoyance as 

KSl Ind. Cas. 705 = 2 B R 361 468 = 

intention to squat, if 

accused that his'acr^^Iikely^o'Ln^^ 
date is not sufficient. The reouirfll 
exist. Such knowledge 

may legitimately give^rise to^ an inJ^^ other facts, 
accused had the^ 
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always be an express rinding regarding tlie intention 
and a conviction is not sustainable in the absence of 
such a finding. The only intention of “ making the 
complainant's property h^ own ", in otJier words, an 
intention to squat, does not fall within the purview of 
S. 441. A.I.K. 1935 Sind. 20 = 36 Cr.L.J. 577 = 
154 Ind.Cas. 552. 

S. 441 — Proof of actual intent to commit 

offence or to intimidate— Necessity of — Know- 
ledge that act is likely to intimidate — Whether 
sufficient. 

In «>rtler to make out an offence under S. 441, the 
actual intention to commit an offence or to intimidate 
must be shown and the mere fact that the act was 
likely to cause annoyance is not sufficient. Where a 
specific intent is laid as necessary ingredient in a 
charge under the Penal Code, the question of volition 
enters into the matter, and the specific intent becomes 
a question of fact ; it must not be treated as a mere 
presumption of law. A.I.R 1934 Pat. 158 = 15 
P.L.T. 392 = 13 Pat. 268 = 35 Cr.L.J. 1421 = 151 
Ind. Cas. 844. 

Ss. 441 and 447 — Re-entry by owner. 

To constitute criminal trespass as defined in S. 441 
there must either be entry upon property in the 
posse.ssion of another or unlawful continuance thereon 
after a lawful entry. A lawful owner who merely 
goes to the land a.s he dares cannot be said to have 
re-entered upon the land, though if the true owner 
enters upon the land while the trespasser remains 
there, it tnav amount re-entry. A.I.H. 1932 Nag 
1 12 = 2H N.'L.K. 57 = 33 Cr.L.J. 861 = 139 Ind. Cas. 
6t»9. 

S. 448 —Ingredients -Intention — Nature of 

claim. 

h'or an otlence under S. 448 intention is one of the 
most important ingredients and in order to determine 
tlie mlcnt it is necessary to consider the circumstances 
under whicli the act was done by the accused as also 
the houa fide nature or otherwise of the claim which 
The accused may ha\'e in respect of the property itself. 
A I K. 1928 Cal. 2b3. 

.S. 448— Kssentials — Actual possession by 

complainant. 

.Actual i>os.^j>sion, by the person alleged to be 
intended to b<- .innoye<l, insuttecl or intimidatctl, is 
I •^senllal for an ollence under S. 448. 2 All. 465 anil 
12 A.L.j. k. 151, loll. 8S In.l. Cas. 1049 = 47 All. 
85.0 = 23 A L.J. 679 = 26 Cr.L.J. 1273 = 6 L.R.A.Cr. 
132 = A.I.K. ISJ25 All. 540. 

S. 448 -Rinding —Intention of accused — 

Necessity. 

ihe Cotirl IS jU'lifietl in inferring an intent to insult 
or annoy on tlie pirl of u trespasser who knows that 
It IS practically ccrt.im that in the natural course of 
events his trespass is likely to cause insult and annoy* 
.iiii.e to the owui-r ot the properly. Hut the trespasser 
catin<>t In* convicted under S. 448 unless there is a 
I lear linding ;is to his intentions tliougji the antecedent 
( ircumslances and tlie coniluct ot the parties may be 
.uni must be considered in d<'lermiiiing the intention 
of the accused. 81 Iinl. t.,.is. 716 = 25 Cr.L.J. 1004 = 
A.I.K. 1925 Nay. 50. 

— ■ -S. 441 -Essentials. 

I n ord' T to constiiiile v riminal trespass under S. 44 1 
tin; eiitr\- into the house or propert\- in the possession 
<*f anotln r must he with intent to eoinmit an offence 
oi to intimnl.ile, insult or annoy any i>crsou in posses- 
sion of such properlv and in onler I*- sustain a convic- 
tion Minl' i' b. -ISb. it must In' prove«l tlial Llierc* was in 
ill'- lirsl nist.i ri' •. < i miin.il trespass as defined in s. 411. 
87 Ind. Cas. lo6 4 Pal. 459 = 6 P.L.T. 588 = 26 
Cr I. I. u.Sl - A.I.K P)2.5 P.it 713. 

• S. 447 -Esseiiliiils. 

Tie Ml. lit! mureUh III of sei.tioii 447 is that th<- 
trespass must be with the mteuUon of annoying or 


insulting some one, or with th^ intention of commit^g 
an offence, without which the conviction for criminal 
trespass is an impossibility. 65 Ind. Cas. 446 = 3 
P.L.T. 499 = 23 Cr.L.J. 94 = A.I.R. 1923 Pat. 56. 

Ss. 441 and 511 — Criminal trespass Intention 

— Adultery — Complaint by husband — Cr. P.Gode, 
S. 199 — Intention and attempt. 

Whre the object of a trespass is to commit an 
offence, such offence must be possible on the part of 
the person to be convicted of the trespass. An inten- 
tion to commit an offence punishable with imprison- 
ment is not the same thing as an attempt to commit 
such an offence. !t exists before the attempt is 
begun. A mere intent is not by itself an offence; 
therefore where it is used as essential to bring a parti- 
cular act within the category of criminal offence, and 
proof has been given tliat such an act accompanied by 
such an intent has been committed or even attempted 
the offence is complete though the further act may not 
have been attempted or committed. The complaint 
of tlte husband is not necessary* for proceedings in 
respect of house trespass to commit adultery. 19 
Cr.L.J. 881 = 47 Ind. Cas. 77 (Nag.). 

S. 448 — Essence of offence. 

The essence of an offence uniler S. 448, I.P.C., is 
that there should be an intention to insult, annoy or 
intimidate the owner of the property or such person 
as was acting on behalf of tJic owner. (1917) P.H.C.C. 
333 = 6 Pat. L.J. 147 = 19Cr.L.J. 249 = 4 Pat.L.W. 
359 = 44 Ind. Cas. 41. 

S. 441 — Intention to create annoyance. 

In order to constitute the offence of criminal trespass 
tlierc must be an intention to create annoyance. 
16 C.W.N. 1007 = 13 Cr.L.J. 783 = 17 Ind. Cas. 415. 

S. 448 — Essentials for conviction. 

For a conviction under S. 448 an express finding as 
to criminal intention to cause annoyance is necessary. 
5 S.L.K. 29 = 12 Cr.L.J. 148 = 9 Ind. Cas. 895. 

S. 441 — Ingredients — Criminal force. 

Use of criminal force is not an essential element of 
the offence of criminal trespas.s. 11 Cr.L.J. 594 =« 8 
Ind. Cas. 219 (All.). 

S. 441— Criminal trespass —Essential — Inten- 
tion to annoy. 

For an offence uniler S. 447, I.P.C. it must be found 
that the accused intended to coiniuit an offence, 
intimidate, insult or annoy, the complainant. The 
fact that the result of the accused’s act was annoyance 
will not render it an offence unlops the intention of the 
accused was to annov. 6 .M.L.’T. 262 = 10 Cr.L.J. 
384 = 3 Ind. Cas. 828. 

S. 448— Criminal intention, sufficient. 

For an offence under S. 448 it is sufficient to 
the criminal intention of the accnsccl. 3 S.L.R. “b ** 
10 Cr.i..J. 410 = 3 Iml. Cas. 895. 

— — S. 447 — Criminal force, use of. 

The use of criminal force is not a necessary 
client of an offence under S. 447. 12 M.L.J. 447 

M. 49. 

5. Evidence and Proof. 

-S. 441— Offence- -Proof of intent specified m 

section — Necessity' — Form of charge. 

In order to constitute tlie offence of criminal tresp^ 
Ihe prosecution must prove that tlie trespass W 
made with one of tlie intents specified in S. 441. 

The ch.argc should specificallv state the intent wo 
was alleged and if that intent was to intimidate, insmi 
or annoy any person in possession of tho 
name of that person should also have been Stateo. 

I.L.U. (1950) All, 163. , 

_ ^S. 441— Offence under— Landlord refusing w 
leave premises after persuading tenant to vac 
for purposes of repairs. , .vg 

In order to establish the offence described ^ 
second porUoa of S. 441. I.P.C., the prosecution mutt 
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prove that the a,ccused remained in the premises into 
which he has lawfully entered with the intention of 
intimidating, insulting or annoying the person in 
possession of the property or with intent to commit an 
oSence. Where a landlord enters into the premises of 
th^ tenant after persuading him to vacate them 
temporarily for the purpose of repairs but subsequently 
refuses to leave them, his intention at worst is to 
remain in the premises unlawfully but that by itself 
does not constitute an offence of trespass unless he 
remains in the premises with one of the criminal 
intents mentioned in the section. 51 Cr.L.J. 407 = 
4 A.I.Cr. D. 87 = A.I.R, 1950 Cal. SO, 

S. 448 — Applicability — Tenant leaving pre- 
mises locked up and going away — Non-payment 
of rent and non-communication with landlord 
for long time — Re-entry by landlord on ground 
of abandonment by tenant — Offence — Absence of 
necessary intent — Effect. 

Where a Mahomedan tenant of premises, situate in 
a Hindu locality, locks up his premises and goes away 
during a period of serious communal riots and does not 
communicate with the landlord nor pays rent to the 
landlord for a long period, and the landlord, believing 
that the tenant has abandoned the premises, takes 
possession of the premises, it cannot be said that he 
commits the offence of criminal trespass under S. 448, 
I.P.C. In the absence of evidence of any of the 
intents necessary to constitute the offence of criminal 
trespass, the landlord is not liable to conviction under 
S. 448, though his re-entry on the promises might be 
contrary to law. 49 Cr.L.J. 120=.\. I. R. 1948 Cal. 130. 

— — S. 441 — -Applicability — Essentials of offence — 
Intention to annoy — Proof — Necessity. 

To establish the offence of criminal trespass, the 
prosecution must prove that the intention of the 
trespasser was to annoy. The fact that the person in 
possession is annoyed is not enough. Every un- 
authorised entry is not criminal trespass, A trespass 
is criminal unless one or other of the intention specified 
in the definition is not preved. 231 Ind. Cas 398 = 
48 Cr.L.J. 785. 

Ss. 441 and 447 — Evidence. 

Before a conviction can be based un<ler S. 447, 
I.P.C.. it must be shown that the trespass was one 
mentioned in S. 441, I.P.C. A.I.K. 1942 Pat. 150 = 
22 P.L.T. 976 = 43 Cr.L.J. 537 == 199 Ind. Cas. 21 S 
=8 B.R. 534. 

— “S; 441 — Duty of prosecution — Entry In an- 
Other 8 house — When presumed criminal. 

When criminal intention is an ingredient of an 
offence, it is on the prosecution to preve that intention 
just as much as any other ingredient. The entrv of 
one person into the hovise of another will not l)c 
presumed criminal at all unless there arc circumstances 
from which an inference of criininalitv can be drawn 
A.I.R. 1940 Pat. 14=20 P.L.T. 879 = 40 Cr I T 
833 (2) = 5 B.R. 978 =183 Ind. Cas. 660. 

448— .\ccuscd found in complainant's room at 
njght— Allegation of mistake— .Absence of evidence of 
intent to commit offence. 

Held, that offence under S. 448 was not established, 
A.I.K. 1935 Pat. 523 = 36 Cr.L.J. 1351 = 158 Ind 
Cas. 279 = 1 n.R. 870. 

S. 445 — .Accused entering by a passage known to 
them to have been fastened — No direct evidence that 
every one individually lifted the door— Proper charL’e 
under S. 445 ( 6 ). 1931 M.W.N. 129. 

S. 441 — Proof of intention. 

Intention cannot he inferred from the actual or 
probable results. It is necessary to show the actual 
intention to insult or anney before the acts were 
complete, to constitute the offence under S. 441 

316 Ind. Cas. 783 = 30 Cr.L.J. 684 = 11 PI t 80 = 

11 A. I.Cr.R. 108= A.I.R. 1929 Pat. 111. 


441 — Tenant not vacating — Tenant at will 

refusing to vacate property — If offence. 

Where the accused was a tenant on sufferance who 
had come upon the property bv right but had continued 
to remain by wrong. 

Held, that this would not, without proof of intent, 
require to constitute the offence under S. 441, make 
his wrongful stay punishable as criminal trespass. 
Mere knowledge on his part that he was likely to 
cause annoyance would not by itself be sufficient 
109 Ind. Cas. 829 = 21 S.L.R. 263 = 28 Cr.L.J. 349 = 
7 A. I.Cr.R. 541 = A.I.R. 1927 Sind 159. 

S. 447 — Intention — Proof. 

An intention to commit an offence or to intimidate, 
insult or annoy must be proved before a conviction is 
recorded under S. 447. 109 Ind. Cas. 506 = 50 All 

637 = 26 A.LJ. 421 = 9 L.R.A Cr. 67 = 29 Cr.L.J. 
570 = 9 A.I.Cr.K. 441 = A.I.R. 1928 All, 671. 

S- 447— Trespass on land of third person and 

beating complainant— Right of complainant to 
charge for trespass. 

One B trespassed into the fields of the accused. 
The accused remonstrated upon which B ran into an 
adjoining field belonging to one 5. The accused 
went in pursuit, overtook him there and gave him a 
slight beating. 

Hold, that no case under S. 447 has been estab- 
lished. First because the field into which the peti- 
tioner is alleged to have trespassed did not belong to 
the complainant B. And secondly there is no evi- 
dence of any interest on the part of the accused to 
commit an offence or to intimidate, insult or annoy 
any person. 74 Ind. Cas. 534 = 24 Cr. L.T 790 == 
A.I.K. 1924 Lah. 252. 


o. incenaon ana Knowledge. 

(а) Absence of intention. 

(б) Intention. 

(f) Presumption of intention. 

6. (<T) Absence of Intention. 

S. 441 — Ingredients of offence — Land used by 

public as cart-track without objection by owner— 
Effect — Entrj' upon track without intent to com- 
mit act mentioned in section — offence. 

^ For the- offence of criminal trespass as defined in 
S. 441. I.P.C., two essential ingredients have to he 
proved : ( 1 ) that the property trespassed upon should 
he in the possession of some specific or particular 
individual ; ( 2 ) that the trespasser should enter upon 
tin: properly with the requisite intent, i.e.. with intent 
to commit an offence* or to intimidati-. insult or annoy 
any person in possession of that nroperlv. Both these 
requisites must be present. Where the owner in 
possession of property has permitted the use of a part 
of It by the public as a cart-track f<.r a long time he 
must be taken to have parted with the possession of’the 
part forming the track, and the intention of the tres- 
passer. IS not to commit any <jf the acts numtioned in 
the section there can be no conviction for criminal 

unTLah. 22^'’' ^ '24. = A.I.R. 


or 


Accused cultivating tlie land of the proprietor 
rntcntion while cultivating not to intimidate insult 
annoy the proprietor. 

Held, his cultivation will not amount to crimiml 
trespass. 1939 O.W-N, 224 = 1939 A.W.R. gg 

- -S. 441— Accused entering at night in com, 

^ ® to have inte?coS^e 

by invitation 

It must depend on the facts of each case as to 

SS 
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enters upon invitation the house of the complainant 
witli intent to have sexual intercourse with his daughter 
who is SKI juris, the accused cannot be said to have 
the ' primary ' or even tlie ' subsidiary ' or ' secon- 
dary ’ intent to annoy the person in possession, from 
whom he iiad taken all possible precautions to keep 
his entry secret. The mere fact that he knew or, 
ought to liave known, that, if discovered, his presence 
in the house might cause annoyance to the owner or 
other inmates of the house, is by itself not sufficient 
to bring his case within S. 441, Penal Code. A.I.R 
1938 Lah. 534 = 39Cr.L.J. 756 = 40P .L.R. 806 = 176 
Ind. Cas. 497 (F.B.) (Overrules 1908 Pun. Re. No. 17 
(Cr.) T= HCr.L.J. 488.) 

S. 447 — Held, on facts that the intention of 

accused was not to intimidate or insult or annoy. 

Held, tliat tlic act of the accused by remaining 
standing on the chabutra witli a view to prevent the 
Congress flag from falling down, was not actuated with 
an int« nt to insult, intimidate or annoy the Chairman 
of the .Municipal Board who had come there to dig up 
tjic chahutra. The feelings nf the Chairman may have 
been hurl bv the refusal of the accused to leave the 
spot, but the intention of the accused was not to hurt 
tile feelings of the Chairman of the >runicipal Board, 
but merely to preserve their flag from falling down. 
AA.K. 1937 Oudh 207 = 38 Cr.L.J. 147 = 1937 
O.W N. 34 = 13 Buck. 89 = 166 Ind. Cas. 219. 

S. 441 — Holding condolence meeting in 

defiance of orders in a particular place does not 
show intention to intimidate, insult or annoy. 

\\'h(;re the only intention of the applicants was to 
hold a conrhdenre mceding in respect of the death of 
a person in a particular place in defiance of an order of 
the? C hairman of the Municipal Board ; 

Held, tliat such an intention on their part could not 
possible amount to an intention to commit an offence, 
nor couM their primary intention be said to be to 
intimidate, insult or annoy the Cluairman of the 
Municifial Board, li was at most a civil trespass and 
th.tt the Criminal (Vmrt coulfl no( go into the question 
of civil rights of the parties. A.I.R. 1937 Oudh 273 
= 38Cr l .J. 18S = 1937 O.W.N. 30 t=: 13 Luck. 92 = 
Kits Ind. C as. 291 , 

.Ss, 441 ami 447— Absence of Intention — No 

finding as to intention to intinildntc, Insult or 
annoy persons in possession -Offence not com- 
mitted. 

Wli'-rc the trial C'ourt Ixdil tliat the intention of the 
accused was primarily to take possession of the fichl in 
• hspute atid there was no finding at the first .-\ppcllatc 
( (»urt to l)ie ell«-< t that the accused committed trespass 
with intent to intimidate, insult t>r annoy the person 

III po.ss<-*-si4in : 

Held, that the ai I of (lie accused onlv amounteil to 
a civil trespass for which substantial damages could be 
claimed in the civil Court, and tli.it no offence under 
S. 447. 1 I’.C . was committ' <l bv the accused. A.I.R. 
l‘Kt3 Dndli 179 = B) O.W.N. 266 = 34 Cr.L.J. 1014 
145 Inrl. Cas. 625. 

.-Ss. 441 and 447-— Deciding factor. 

It is llie iiUeiiiioii of the accused that is the deciding 
f.i< tor iinilef s .}.j| r,, ,-onstilute the olfence of tros- 

p.isS. 

Where the .it< use»l first t'H»k a settlement of certain 
/d.K-. nmJiul lati'l for itra^ing catth-, but at the end of 
tlie ^•.ee^ thi’v remained on the land and proce<Mh-d to 
cnlli\'.»te it : 

Held, th.il tlie iKCiiscil did not commit an olfence 
iiiior 441 in.ismiM h ns their intention w.is <jnly to 
. uliiv.ite the l.md an<l not to annoy tlie (hivernment. 
•\ ! 1< to:t| Cal. 2(?4 32 Cr.[..J. 568 = 130 Ind. C;is. 

5UO. 
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S. 448 — Search by excise officer— Excise 

officer searching house — Excise Act, S. 53 In- 
fringed — No criminal intention present — ^NTo 
offence. 

A Sub-Inspcctor searched the applicant's house for 
cocaine. He omitted to record liis reasons as required 
by S. 53 of the Excise Act for not first obtaining a 
search warrant from a Magistrate. He had no inten- 
tion of any of the tj^pes mentioned in Penal Code. 
S. 448. 

Held, the Sub-Inspector had not committed an 
offence under Penal Code, S. 448. 88 Ind. Cas. 725 = 
2 O.W.N. 463 = 26 Cr.L.J. 1205 = A.I.R. 1925 Oudh 
505. 

S. 441 — Trespass without the specified intent 

— If offence. 

A girl shortly before she was to be married dis- 
appeared from the house of her parents. The accused 
went to the house of complainant wdth whom she was 
said to be living after her disappearance. They also 
removed the girl who was not lawfully married to the 
complainant from tliat place. 

Held, that no offence was committed as there was 
no criminal intent as defined in S. 441, I.P.C. Every 
trespas.*? is not criminal trespass. There must be an 
intent specified in S. 441. Although the Act may ^ 
unlawful and may be one which the civil law will 
restrain or which the Civil Court will compensate ^e 
injured party in damages still it does not necessarily, 
constitute an offence under S. 441. 81 Ind. Cas. 351 

= 5 Lali. 20 = 25 Cr. L.J. 815 = A.I.R. 1924 Lah. 


449* 

S. 441— Guilty intention of the nature des- 
cribed in the section. 

The offence of trespass is not complete unless there 
is an intent to commit an offence or to intimidate, 
insult or annoy some one in possession of property. 
It is not enough that the accused should know that 
his act is likely to have such an effect. 

Where an acting taliari with two others learnt that 
there was in the house of the complainant a pot ol 
toddy in excess of tlie quantity which one might 
possess witJiout licence and went inside the bouse 
brought the toddy pot to the vcrandali outside ana 
remained there waiting for the arrival of the Revenue 

Officials. ,, .... 

Held, that though the faliati had no auUionty to 
enter into the house, he was not liable for criimnw 
trespass. 82 Ind* Cas. 149 = 20 M.L.W. 239 -= 25 
Cr.L.J. 1221 = A.I.R. 1924 Mad. 816. 

— --S. 448 — Intention to annoy. . 

In an action for trespass, the trial Court found tn 
the accused's object in ilismantling the building 
question was to break down the building which 
have the eflett of compelling complainant to lea * 
and lie treated that result as intended. 

Held, it is quite true that such result may have 
effect of annoying the complainant, but there ^ 

authorities that suih a result aiul consequent anno) b 

is not suflicient for the offence, unless there W 
fact the intent to .innoy, etc. 75 Ind. 

<> u,.r T 1 = 04 f r f T 920 « A.T.U. 1923 Rang- 


S.44I — Crlmlnnl trespass — Intention. 

.^n unlawful entry upon propi i ty does not j 

to criminal trespass unle.ss one of the intents » 

in S- 441. I.P.C:, is m.ide out. 54 Ind. C.as. 620 (Nag-)- 

S- 448- Intention- Entry into liouso on the 


invitation. r,vanco 

-\ person who h.is no intention of causing ann y ^ 
to any one an<l who furtlur takes measures to 
it, cannot be coni'icted of an oflence under b- j 
I.P.C,, evi u though a feeling of such annoyance 
UK \ itablr conseqiK iico of his being found out. ^ 
240 = 38 All. 517. 22 Cal. 391. Poll. 22 O.C. 

20 Cr.L.J. 610 = 52 Ind. Cas. 274. 
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S. 441 — Mala fldes — Criminal intention* 

In the absence of Mala f ides and the intention to 
• commit an offence or to intimidate, insult or annoy the 
•owner of the property, there can be no offence under 
S. 441 of the Code. 16 A.LJ. 501 = 19 Cr.L.J. 
704 = 46 Ind. Cas. 160. 

Ss. 441 and 448 — Trespass — Knowledge that 

.;act is likely to cause annoyance or insult — Intent 
to intimidate, insult or annoy person in posses- 
sion. 

A person who enters into property in possession of 
•another or remains there with an intent other than to 
^intimidate, insult or annoy him or to commit an 
offence but with the knowledge that his act is likely or 
certain to cause annoyance or insult to the person in 
possession is not guilty of an offence under S. 448 of 
the Penal Code. 19 M. 240, Foil; 35 .M. 186, not 
Foil. Per Ayling, J. — A mere knowledge that the 
trespass is likely to cause insult or annoyance to the 
•owner of the property does not amount to an intent to 
insult or annoy within the meaning of S. 441, I.P.C., 
but where the trespasser knows that his trespass is 
practically certain in the natural course of events to 
cause insult or annoyance to the owner of the property 
dt is open to Court to infer an intent to insult or annoy. 
It is a question of fact whether this presumption of 
untent is displaced by proof of any independent object 
of the trespass. 41 Mad. 156 =• 33 iM.L.J. 729 = 
•6 L.VV. 794 = (1918) M.W.N. 81 = 19 Cr.L.J. 162 = 
43 Ind. Cas. 578 (F.B.). 

S. 441 — Driving cart on Government waste 

land—MunlcioaUty prohibiting cart traffic. 

Since Government waste land does not vest in the 
Municipality under S. 78 of the Burma Municipality 
Act, driving a cart over the same in defiance of notices 
put up by the Municipality prohibiting cart traflic, is 
not an offence under S. 441 of the Penal Code even if 
•the notices were good. The accused could hardly be 
said to have had the necessary criminal intent unless 
at was proved that he was aware of the prohibition. 
4 Ind. Cas. 826 (U. Burma), 11 Cr.L.J. 57. 

S. 448 — House trespass — Intention. 

A person who enters the house of another secretly 
in order to carry on an intrigue with a widow in the 
house is not guilty of criminal trespass as his intention 
was not to commit an offence punishable under the 
Penal Code, or to cause insult or annoyance to the 
mmates of the house. (1906) 4 Cr. L.J. 169 = 4 cr. 
L.J, 144. 

S. 441 — Criminal trespass — Occupation by 

zemindar of house left by deceased tenant. 

Where a person enters into possession of a deceased 
-tenant's house in the assertion of a right to it. whether 
he was right or wrong in doing so, and with no intent 
*to commit an offence, etc., he cannot be convicted 
under S. 441. 27 A. 298 = 1904 A.W.N. 235. 

6. (b) Intention. 

S. 441 — Accused one night passing through 

court-yard of one house to commit adultery in 
another. 

Where an accused, in order tii commit an adultery 
♦in a certain house, one night passes stealthily through, 
tthe courtyard of the adjoining house, he is not guilty 

12— F. Y. D. 34. 


of trespass in respect of the latter house under second 
alternative of S. 441, Penal Code, as it cannot be held 
that the accused had any intention to insult or to 
annoy the persons living in that house. Even if he 
can be supposed to have known, that if discovered* 

• his presence might cause annoyance to any person 
living there, this would not make him guilty of com- 
mitting criminal trespass in that house. 

The act, however, clearly falls within the first part 
of S. 441 and the accused is guilty of trespass under 
the first alternative of the section which as worded, 
means that if a person enters upon property with 
intent to commit an offence on that property, or on. 
any other property or with respect to a person who is; 
or is not in possession of the property entered upon, ho- 
is guilty under it. A.I.R. 1938 Lah. 514 = 39 Cr.L.J. 
734 = 40 P.L.R. 813 = I.L.R. (1938) Lah. 462 = 
176 Ind. Cas. 410 (F.B.). 


Ss. 441 and 447 — Accused taking forcible 

possession of complainant's house during his 
absence. 

The complainant wanted to purchase a house and a 
sale-deed in respect of the house was duly registered 
in his favour. When the accused heard that the sale 
deed was going to be registered, theyjforcibly entered 
the house in question and broke a portion of a wall 
and forced open the lock which had been put upon 
the outer door of the house and thus having forcibly 
effected entry into the house, they made their women- 
folk occupy the house. When the complainant 
returned to the house after getting the sale deed 
registered, he found that his house had been forcibly 
taken possession of by the accused who began to abuse 
him and wanted to assault him if he came ucar them. 
Complainant thereupon filed a complaint charging 
these four persons with offence under Ss. 448, 352 
and 506 of the Penal Code. It was found as a fact 
that the complainant was in actual physical possession 
of the house : 

Held, that although it may be that the primary 
intention of the accused was to secure possession of 
the house, but in doing so by means of force and 
violence, they were certainly causing annoyance and 
insult to the complainant and the conduct of the 
accused in breaking a portion of the wall of tlie house 
and in smashing the lock which was put on the outer 
door of the house was snch as to cause insult ami annoy- 
ance to the complainant. It may be that the appli- 
cants believed in good faith that they had a genuine 
title to tile house in dispute, but the fact tliat they 
believed tliat they had a legal title to the house would 
not justify them in taking the law in their own hands. 

Held, further that the fact that the house was 
t-imoorarily vacant did not make the offence of 
t iking forci.hle possession of the house anytheless aa 
offence of criminal trespass. A.I.R. 1934 Oudh 281 = 
35 Cr.L.J. 934 = 1 1 O.W.N. 733 = 140 Ind. Cas. 368. 


Ss. 441 and 447 — Where the complainant who 

was in possession of a land claimed occupancy rights 
and the accuseil landlords entered upon the land with 
intent to intimidate him and thereby to compel him 
to give up possession of the land *. 


Held, that an offence under S. 441 was committed 
by the accused. 1934 Pat. 158= 15 PLT 

92 = 13 Pat. 268 = 35 Cr.L.J. 1421 = 151 Ind. CasI 

‘^44. 
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Ss. 441 and 447 — Slaughter house abolished by 

the Municipality — Accused slaughtering animals there- 
in without the permission of the Municipality and with 
the intention of annoying tlic Municipal Committee is 
punishable under S. 447, I.P.C. (1933) 141 Ind. Cas. 
543 = 15 X.L.J. 89 « 34 CrX.J. 224 (2;. 

— - S. 447 — Applicability — Entering cattle pound. 

Entering the cattle pound with intent to commit an 
olfi-nce under S, 24, Cattle Trespass Act. amounts to 
criminal trespass within the meaning of S. 447 and 
entering the pound with intent to intimidate the 
person in charge of the pound amounts to an offence 
under S. 447. 103 Ind. Cas. 201 = 8 Lah. 331 = 

9 L.L.j. 354 28 Cr.L.J. 665 = 28 P.L.R. 519 = 

8 A.I.Cr R. 293 = A.I.R. 1927 Lah. 495. 

S. 441 — Entry by Income-tax officer — Inspec- 
tion of accounts — Legalit>’. 

Although an Income-tax ofliccr is empowered under 
S. 22 (4) of the Income-Tax Act to serve the proprie- 
tors ol a lirm with a notice to produce their accounts 
there is no provision of law by which he can insist on 
their producing the accounts if they decline to comply 
with the notice. He has no authority under the Act 
to ent< r the firm's premises in order to inspect the 
account or to remain on the premises for that purpose 
against the will of the proprietors and if he docs so he 
commits criminal trespass and the proprietors have a 
right to forcibly turn him out as S. 99, Penal Code, 
would not deprive them of their right of private 
tlefence. 9.S Ind. Cas. 308 ^ 7 Lah. 104 = 27 P.L.R. 
298 27 Cr.L.J. 772 = A.I.R. 1926 Lah. 326. 

-- -Ss.441 and 456 — Entry for sexual intercourse 
— Mere entry with Intent to have sexual Inter- 
course with a woman^ — No offence— -Inmates 
unknown and startled at entry — Offence. 

.N mere entry into a bouse occupied by another wiUi 
jiit« lit to carry on an intrigue or to lia\e sexual intcr- 
ioiirse V. itii a woman living m lliat house will not in 
ifs< H be a criminal trespass. In siuli a case it is 
su{ posed iJiat the entry lias betn with the consent or 
c<<rniv;iiue of the woman living in the houfc. How- 
ever il she along witli other inmates is in possession of 
ihe lionse. as in the case of a joini Hindu family, the 
iri ^)•a^s in the house must cause an insult and annoy- 
;in« e to i)m- 4>llir;r members in tlie house. Il the object 
IS to ior< e .-in intrigue upon a woman in the house and 
to have a lorcible intercourse witli her, tjie intention 
ol tlie eiiiry will necessarily be to insult ami anney 
th.it woman. 

Where tJiere was no pre-arrangement hetween tlie 
a< cuseil and any lady in tlie hmise and all the l.nlics in 
tlie house were startled at the bold atlempl on the 
jiart o( tlu’ accused to force himself into ili*- house. 

Held, that the intention of the accused was not to 
« .irr\ r.n .i peaceful intrigue ami int< rcourse \%ilh any 
«d tiie ];u[i' S in tlie lioiise and v. ith tlie consent or 
«onniMiiii> of .'iiiy of one ihem, but the intention of 
iJn- a< I !;>' d was to commit a criminal trespass into the 
h<ii;se and .'in inde«(nl and unjustifiable trespass upon 
the pi 1 I : of the oic nj'anl.s ol the house. K7 Ind. ( as. 
H 4 T ..t- 459 G I' L.T. 588 26 Cr.I..J. 954 ~ 

u\.l h. 19'.'5 I’at. 713. 

— - S. 441 — Intention to cause annoyance. 

'lo constitute criminal trespass as distinguished 
fn 11 a civil trespass then must be an intention by the 


trespasser to cause annoyance. 'Where a decree- 
holder under colour of enforcing his decree invades th& 
privacy of the judgment debtor's household, he i».. 
guilty of an offence under S. 441, I.P.C. 73 Ind. Cas* 
527 = 24 Cr.L.J . 639 = 4 Lah. L.J. 532. 

S. 441 — Co-sharers. 

A joint owner entering on the land intending or' 
knowing that he is to commit an act wrongful to bis-- 
fcllow-owner is guilty of trespass. 33 All. 773 = ft- 
A.L.J. 927 = 12 Cr.L.J. 532 = 12 Ind. Cas. 300. 

Ss. 446 and 448 — House trespass*— Intention^ 

to com mit specific offence< — Proof of. 

For a conviction under S. 448, it is not necessary to>- 
decide which of several offences the accused intended, 
to commit. It is enough if the accused intended to- 
commit an offence. 1 Weir 533, Foil. 21 M.L.J. 781 = 
10 M.L.T. 118= (1911) 2 M.W.N. 71 = 12 Cr.L.J. 
453 = 11 Ind. Cas. 797. 

S. 447 — Trespass upon agricultural land frona 

which the trespassers had been ejected by du&’ 
process of law. 

Held, that a person who after having been ejected 
by due process of law from certain agricultural land,, 
wilfully persisted in trespassing upon such land, was- 
projicrly tried for and convicted of criminal trespass- 
under 8. 447. 1902 A.W.N. 6. 

6. (c) Presumption of Intention. 

— ^ — S. 447 — Offence under — Proof of intention- — 

• — Inference from circumstances. 

It is no doubt true that nobody can be guiltyjof 
criminal trespass unless he committed the trespass- 
with tlic particular intention. It would be almost 
impossible to produce direct evidence of the intention, 
and the intention has in most cases to be inferred from' 
the circumstances. 

Where persons having absolutely no interest in or* 
connection with the land in the possession of others 
forcibly plough it in spite of the protests of the latter 
the probable consequence of their act is to cause 
annoyance to tliose in possession of the land and it 
will he presumed that tliey committed the tresp^s* 
willi tliat intention. 1949 A.L.J . 535 = 1950 A.V> .K* 
19 = 51 Cr.L.J. 496 = A.I.R. 1950 A. 157. 

Ss. 441 and 447 — Presumption of Intentlon-- 

Actused intending to lake possession of land in 
Zamiuddf's possession in higli-handcd manner 
pass must have been witli intent to annoy or insult 
y.atiiiudaf — Ahsonsc of Zatmudar makes no difTerenec- 
A.I.R. 1944 Mad. 473 = 1944 M.W.N. 436 = {1944> 

2 M.L.J. 380. 

Ss. 441 and 447 — Intention to annoy, if can* 

be presumed. 

A per.son who enters a house alxnit which there is 
a dispute, in tJic absence of a person who is in pos^s- 
sion of the lioiise anil take possession of it in a^ertmn 
i»l his claim, must be deemed to have Iinown that hiS- 
conilui t was bound to annoy the person in possession 
and legally he must be presumed to have tlio intonuoB*' 
to ‘ annov ' at any rate. A.I.R. 1938 Lah. 

40 IM-.R* 757 = 40 Cr.L.J. 180 = 178 Ind. Cas. 9U»- 
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441 — Insult or annoyance inevitable conse* 
quence of trespass — Presumption. 

Where insult or annoyance is the inevitable conse- 
quence of the trespass committed by any accused, 
tiien he must be presumed to have intended to insult or 
annoy but where the insult or annoyance is only a 
remote consequence of the trespass and the accused 
has done everything in his power to avoid his presence 
being known to the person in possession, it cannot be 
said that he had an intention to insult or annoy the 
person in possession. A.I.R. 1937 Pesh. 92 = 3*9 Cr. 
L.J. 357 = 171 Ind. Cas. 346. 

S. 441 — Section 441 is not to be construed in the 

sense that although there is no presumption that a 
person intends what is merely a possible result of his 
action or a result which, though reasonably certain, 
is not known to him to be so, still it must be presumed 
that when a man voluntarily does an act, knowing at 
the time that in the natural course of events a certain 
result will follow, he intends to bring about that result. 
A.I R. 1936 Bom. 15 = 37 Bom. L.R. 880 = 59 Bom. 
738 = 37 Cr.L.J. 309 (2) = 160 Ind. Cas. 515. 

Ss. 441 and 447 — Intention to annoy — Pre- 
sumption. 

It is only when the predominant intention of the 
trespasser is to annoy the landlord and not to secure 
some advantage for himself, that presumption of 
trespass being with the intent to annoy the owner can 
be drawn. 1936 M.W.N. 523. 

Ss. 441 and 447 — Presumption. 

Re-entry of ejected tenants after execution of decree 
without the written consent would raise a presumption 
that they have done so with intent to intimidate or 
annoy within the meaning of S. 441. .\.I.R. 1935 

All. 938 = 1935 A.W.R. 1067 = 1935 A.L.l. 1108 = 
37 Cr.L.J. 56 = 159 Ind. Cas. 306 = 1935 R. D. 491. 


— — Ss. 441 and 447 — Knowledge that act must 
cause annoyance. 

There must, in all cases, be found an intent to cause 
intimidation, insult or annoyance. .\ conviction 
cannot follow merely because one can pronoiince with 
certainty that the accused must have known that his 
act would, as one of its inevitable incidents, cause 
annoyance. Kach case must be dealt with on its own 
facts and on its own merits and where the-re is a <lispute 
with regard to a wall and there is a false attempt to 
bolster up title and there is an entry upon the land and 
actual demolition of the wait, there is no reason what- 
ever to interfere witli the conviction under S. 447, 
because there was quite certainly an intention to 
commit mischief. A.I.R. 1935 Sind 203 = 37 Cr.L.J 
106 = 29 S.L.R. 424 = 159 Ind. Cas. 466. 

S. 447 — Necessity of proof of intention to 

annoy, etc. 

When a person commits trespass for the purpose of 
committing an offence, even then he would be guilty 
under S. 447, Penal Code. An intention to annoy, 
insult or intimidate may be proved by direct evidence 
and may be inferred from circumstances. The inten- 
tion of the accused must be present before a conviction 
under S. 447, Penal Code, can follow. The mere fact 
that an accused might have the knowledge that his 
act would annoy, insult or intimidate the person in 


possession would not be sufficient. A.I.R. 1934 All. 
1025 = 1934 A.L.J. 1061 = 36 Cr.L.J. 328 = 4 A.W.R, 
794 = 153 Ind. Cas. 407. 

Ss. 441, 447 and 448 — Person committing 

trespass with knowledge that his action will 
cause annoyance. 

The word ' intent ’ does not mean ultimate aim 
and object. Nor is it used as a synonym for motive. 

Where a person commits trespass with the know- 
ledge that his action will certainly cause annoyance, 
he must be held to have intended to cause annoyance 
although he may also have had other intentions and 
he is guilty of an offence under S. 448, I.P.C. A.I.R. 
1933 Oudh 436 = 34 Cr.L.J. 1055 = 10 O.W.N. 1075 
= 145 Ind. Cas. 626. 

Ss. 441 and 447 — Knowledge that annoyance 

will be caused by seizing a part of an area by 
force. 

Where a person must have known that he would 
constantly cause annoyance by seizing a part of a land 
by force, he can be held to have committed the offence 
of criminal trespass. A.I.R. 1933 Oudh 469 = 10 

O. W.N. 1078 = 35 Cr.L.J. 124 = 146 Ind. Cas. 630 
(!)■ 

S. 441 — Criminal intention — Alienor trying 

to take possession by force without legal justifi- 
cation — Inference of criminal Intention — If justi- 
fiable. 

Where the alienor had transferred possession for 
good consideration to the alienee and then tried to 
take it back by force without any legal justification. 

Held, that the presence of criminal intention may- 
be rightly inferred: 12 P. R. 1906 Cr. (F.B.), Foil, 
II Lah. 238 = 31 P.L.R. 499 = A.I.R. 1930 Lah. 666. 

S. 441 — Obstruction in cultivation — Accused 

obstructing tenant having title in cultivation of 
field — Offence. 

When* the accused wishes to obstruct the person 
who has the title, not by legitimate means but by 
going u])on the laiul and obstrueting liis tenants in 
cultivation of the field, it is cl«-arl\- a case when' the 
natural consequences of tin* accusetl’s act would be 
to annoy the tenant and the landlord and the claim 
cannot be said to bi; a houa fide one : 26 Bom. 558 
Foil.: 35 Mad. 186, not Foil. 112 Ind. Cas. 97 = 
30 Bom. L.R. 631 = 29 Cr.L.J. 977 = 11 A.I.Cr R 
233 = A.I.R. 1928 Bom. 221. 

S. 441 — Absence of Intention - Entering 

stealthily — No intent to annoy. 

A person entering another's liouse after having 
taken all precautions to avoid disco\'('ry cannot be 
said to have ent<Ted with intent to cause annoyance 
to the persons in possession. 96 Ind. Cas. 871 = ‘’7 

P. L.R. 385 = 27 Cr.L.J. 1015 = A.I.R. 1926 Lah 
600. 

S. 447 — Intention — Civil and criminal tres- 
pass — Distinction — Inference of intention— Cir- 
cumstances of the case. 

The essence of the offence for which a mun can be 
convicted under S. 447 <if the Indian Penal Code lies 
in the intent of the accused to commit an oifence or 
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to intimidate, insult or annoy any person in posses- 
sion of the property with reference to which the 
trespass is made. A trespass as an actionable wrong 
giving rise to a cause of action for a claim in a Civil 
Court must be distinguished from criminal trespass 
and it is only criminal trespass which is punishable by 
S. 447 of till- Indian Penal Code. There may be an 
intent to annoy without any primary desire to annoy. 

A man is presumed to intend the natural consequences 
of his acts, and if annoyance must inevitably attend 
his acts, and he does those acts without any reasonable 
justification lie must be held to intend to annoy, even 
■tliough he has no ilesirc to do so, and his only desire is 
to obtain some advantage for himself. \Vhether a 
man should be presumed to have intended the natural 
consequences of his acts, when the intention impelling 
the commission of the act is stated to be one by the 
prosecution and another by the accused, is a question 
-of inference to be drawn from all the circumstances 
of tlio case, and to do that, is the primary duty of the 
Trial Court. When cither of the two e-Kplanations of 
the act of the accused is equally or more or less reason- 
able the hading must bo one of doubt as to the inten- 
tion ‘‘f the accused. 75 Ind. Cas. 292 «= A.I.R. 1924 
Oudh 297 = 24 Cr.L.J. 916. 

S. 441— Intention of the nature described in 

the section. 

Trespass is an olfonce undor S. 441 only if it is 
coinmitt • 1 with oae of the intents specified in the 
sootioii an I proof that a trespass committed with some 
other object known to the accused tj be likely or cer- 
tain to cause insult or annoy.anci^ is insufficient to 
sustain a conviction. Where the s.Tvant of a land- 
lird illegillv tikes pjisission of t-nant's land with 
the miiu obji-ct of illegally ejecting the tenant an 
inteation to annoy cannot be prc5jm;d ; at the same 
tim : tli.*rc in ly be circumstances which may raise a 
<hri‘Ct mfjrence of an intention to annoy the tenant. 
26 V 194- 41 M. lo'>; 40 221, Poll. 76 ln<l. Cas. 

10.16 = 25 Cr.L.J. 613 ^ 1924 Oudh 342. 

Ss. 441, 44.5, 443 an 1 509— House trespass — 

Intention to annoy — Inference — Onus. 

Wh'T** it IS provd tli at a ji-.-rson has been found 
lurking at niglit msid'* tlm liovi-o of another pirrson, 
a ji-rf'-ct str-mg -r to him. or i [» -rs'in in whose house 
h'- li.'is no .tppiri-nt bu dn-.-s^, tin* iiifer<-tice of .a guilty 
int -nt! ):i iiiid--r S. 111. l.i’.C., cm be drawn. The 
«-iitry m ist })re>'un ibly h,iv<- b'-'-a with int<*nt to com- 
mit somi.* otfcac'- and if tin- accused p! ads that hi-S 
iiili-nlion was ii'-iUi'-r t > commit an olf«-nce nor to 
mliimd it*- -inv p-rson iii p)->ses>ii>n of the liou.se, the 
ouus IS on him to }>rov.- that particular int-.-nt. If it 
IS prov<d that the accus4-<l i:nt<Tcd so as to carry on 
.1 secri-i intngiK* with a c- rt am woman in intrigue with 
the tresp iss«T in the house, then it is difficult to say 
whether tliere is mt'-nlion to annoy a third person but 
if tlic tiurd |>erson shuts lus do >r against him and the 
intrinl'T enters .ig.iin-»t th«- prohibition, then there is 
an int<-niion to annoy. 46 All. 221 16 153 

= 20 Cr.L.J. 119 = 49 Ind. Cas. 106. 

S. 441 Intent to nnnoy - Breaking open 

house. 

.All intent t<> .annoy is essential to constitute an 
off<nce iimlei S, 441 but it is not negatived by the 
existence of s.*me other int*.'nti'*n also. 65 Mad. 186, 
Ih.H. A p.*rson bre.aking o^h n a house which hJis been 
<hhV4rred ttir'’)ugh Court to the coamplainant, must 
know that serious mental annoyancir will be caused by 


his acts and is guilty of an offence under S. 441. 19 
Cr.L.J. 117 = 43 Ind. Cas. 405 (Mad.). 

Ss. 441 and 457 — Intention to annoy — Infer- 

ence. 

The accused broke open into a house during the 
owner's absence, assaulted the servants and took 
forcible possession with the object of establishing his 
title. 

Held (Per Bcnson,/.)that as the naturalcooscquenco 
of his act was to annoy the owner and as a man must 
be deemed to intend the natural though not the 
probable consequence of his act, he must be deemed 
to have intended to annoy the owner and so his con- 
viction under S. 457 was right. (Per Sankara Nair, /.) 
though there was no intention to annoy the complai- 
nant the conviction was right as there was an intention 
to commit an oliuncc by using criminal force to the 
servants. 35 Mad. 186 = 21 M.L.J. 161 =» 9 M L.T. 
283 « 12 Cr.L.J. 30 = 9 Ind. Cas. 152. 

S. 441 — Trespass — ‘ Intent *, meaning of— 

Innocent entry— .Absence of Intention— Presuxnp- 
tion — Consequences. 

.\ decree-holder when proceeding to execute his 
decree found the house of the judgment-debtor shut. 
He. therefore, cfTccted an entry into the latter’s com- 
pound by passing through the complainant's house 
without Ills consent and notwithstanding his protest. 
The complainant thereupon charged him with criminal 
trespass with intent to annoy the complainant. 

Held, tliat the accused was guilty of trespass, 
because when he trespassed on the complainant's 
house notwithstanding bis protest, he must as a rea- 
sonable man have known that he would annoy the 
complainant. More knowledge of the possibility of 
annoyance resulting from an act of trespass is not 
sutBcicnt to bring the case within the definition of 
trespass as contained in S. 441. The word intend in 
the section is not to be taken as identical with ' wish ' 
or ‘desire'. Although there is no presumption that 
a person intcmls what is merely a possible result of his 
action or a result which though reasonably certain is 
not known to him to bo so, still it must bo presumed 
that wlicn a m in voluntarily does an act knowing at 
the time that in the natural course of events a certain 
result will follow he intends to bring about that result. 
(1902) 4 Bom. L.R. 280 = 26 B. 558. 

S. 441 — Annoyance — Natural consequences— 

Intention. 

If the inevitable consequence of the act of the 
accused in breaking open a house of the accused be 
s '^rious mental annoyance to the complainant, tUen the 
intention to cause such annoyance follows the know- 
k'tlge <if the acciiseil and such annoyance must be 
caused by their act ; 35 Mad. 186, Foil. 9 Cr.L.R. 19^ 
(Mad.). 

7. Jurisdiction. 

— “ — S- 447 — Charge of carrying away usufruct of 
tamarind tree belonging to complainant — ‘Decla- 
ration of title to the tree by the Civil Court — 
Duty of Criminal Court to have regard to. 

A Criminal Court Is not entitled to disregard tii® 
decree oi a Civil Court decIariRg rights to the ideatical 
property in dispute in a case before it. 


1065 


PENAL CODE (1860), Ss. 441-449—7. Jurisdiction. 


\66e> 


Where a person is charged with having carried away 
the usufruct of a tamarind tree in the possession and 
enjoyment of the complainant and there is a decree of 
a Civil Court declaring the right and title of the com- 
plainant to the said tamarind tree, the Magistrate is 
not entitled to disregard the decree and acquit the 
accused. 1948 M.W.N. 62 (2) = A.I.R. 1948 Mad. 
49 = 48 Cr.L.J. 1002 (1) = 60 L. W. 499 (1) = (1947) 
2 M.L.J. 179. 

Ss. 441 and 447 — Trespass over disputed 

land — Question of disputed rights, if to be decided 
by Criminal Court. 

In a case of alleged criminal trespass, it is not the 
function of the Criminal Court to decide any question 
of disputed rights. All that it has to consider is 
whether the act of tlie accused amounted to criminal 
trespass within the meaning of S. 441, I.P.C. A.I.R. 
1936 All. 146 1936 A.W.R. 114 = 37 Cr.L.J. 244 = 

1936 A.L.J. 203 = 160 Ind. Cas. 167. 

Ss. 441 and 447 — Where the order of Civil Court 

has determined the rights as between the parties, it is 
not open to the Criminal Court to adjudicate upon 
them again. A.I.R. 1936 Cal. 124 = 61 C.L.J. 586 = 
37 Cr.L.J. 495 = 161 Ind. Cas. 647. 

S. 441 — Courts should not accept it as crimi- 
nal trespass. 

Magistrates should not readily accept as comjdaints 
of criminal trespass what are at most civil trespasses 
arising out of disputes regarding the right to possession 
of agricultural land. 1936 Rang. 116 = 37 

Cr.L.J. 527 = 161 Ind. Cas. 993. 

S. 447 — -Absence of intenticn — -Jurisdiction of 

Criminal Court. 

Wh«‘re the stoppage or tJxe removal of the water 
course did nwt injure complainant in any way, nt)r 
crimin.al intention to annoy him or to harm him was 
shown by the evidence on the recor*. 

Held, this was not a lit case for the prosecution on 
the criminal siile, whatever may have been the rights 
and duties of the parties c»n the civ il side with r<-gard 
to the water course in question. 77 Ind. t'as. 989 = 
25 Cr.L.J. 525 = 53 P.L.R. 1922 = 4 L.L.J. 4S2 = 
A.I.R. 1923 Lah. 92. 

S. 448— House trespass — Cr.P.C., S. 522 — 

Entry into a house on a bona fide claim not 
criminal — House trespass is — Restoration of 
articles not identified and where no conviction 
for theft, illegal — ^Where house trespass not 
attended by criminal force — Restoration of house 
to complainant — Possession illegal. 

Wh<-u in the absence ni the complainant, c''rtain 
persons took possession «»f h'-r lu^use and established 
there a boy, alleged to be the; arloptcfl stm the 
complainant’s fatlier, anrl the complainant th<‘reat’ter 
lodgoil a complaint of criminal lir)»ise-trespasse!- and 
theft and the Denutv Magistrate convicted the accused 
of criminal house trespass but n<>t of theft, lu-Ming 
that tin; articles taken awav could not be satisfai t.irilv 
identified, and although the a< cused claimed th* arti< h-s 
as their own, ordered to make over the articl.'-s as well 
as poss<-s.sion of the house to the complainant. 

Held, that the case is on*- nf»t of criniin.al but of 
civil trespass, that the Dejnily Meistrate should not 
haves order* <1 the arti< les to be d'-liv< rt-«l t</ t!‘e(<m- 


plainant, and further that the provisions of S. 522,. 
Cr.P.C., do not warrant the passing of an order deli- 
vering pcssession of the house to the complainant 
because the accused were not convicted of any olTcnce- 
attended bv criminal force. (1906) 7 175 = 

12C.\V.N. 269. 

Ss. 447, 426 — Criminal trespass and mischief. 

Where it was found that the com^-lainant was all 
along in possession of a plot of land which he had 
sowed w’ith paddy and the accused had failed in 
certain previous proceedings before the Assistant- 
Superintendent of Survey to get this plot included in 
his holdings : 

Held, that the accused’s going upon the land with 
a body of men and ploughing up the jmddy seedlings 
in spite of the remonstrances of the complainant's- 
servants constituted offences under Ss. 447 and 426, 
even though he did so under a claim of title to the land. 
That under the circumstances the fact that the accused 
set up a title to the land did not make the ca.se against 
him one of a civil nature and take it outside the 
jurisdiction of a criminal court. (I9f'6) 11 C.\^ .N.. 
467 = 5 Cr.L.J. 278. 

8. Offence under. 

(a) When an offence. 

(b) When does not amount to. 

8. (a) When an offence. 

Ss. 442 and 448 — House trespass, what is. 

Where the accused having broken the lock enters- 
into a kothri which is not in his possession but is in 
pcssession of the complainant and does s<j behind the 
back of the latter, he is guiltv of criminal trespass. 
A.I.R. 1945 All. 26 = 1944 A.L.J. 432 = 1944 A.W.R. 
280 = 46 Cr.L.J. 21 1 = I.J..K. (1944) All. 754 = 1944 
O.W.N. 228 = 217 Ind. Cas. 170. 

Ss. 447, 426 and 147 — Complainant digging well 

on his land — .•\ccused No. I with four otlu*rs thinking 
witlioiit enquiry, land to b<- his, entiling upon it aiul 
destroying wi li- -.Ml hcM guiltv tirdi r 426, 147 
nn.l 4-i‘7. A.I.R. 19-13 bind 127 = i.L.K. (19-13) Kar. 

7 = 44 Cr.L.J. (h54 = 207 Iml. Cas. 54-1. 

Ss. 441 and 447- '\\'rt)ngful lulling of trees 

standing on jdainlilfs land bv deiemlant amountsto 
critnina) tri-spass. A.I.R. 1942 Cal. 544 = 46 C.W.N. 
943 _ 202 Ind. Cas. 762. 


S. -147 — Trespass by decree-holder. 

(Urcree-holder trs ing to get possession of the? land 
of the judgment-debtor bv arbilrarv nn-ans insleail of 
resorting to the civil Cotirts. commits criminal trespass. 
J05 Ind. Cas. 664 = 28 Cr.L.I. 952 - 9 .\.L( r.R. 
157 = A.I.R, 1928 Nag. 79. 


— — -S. 447- -Abetment. 

V.'lu-re a ]>i rson inciting others to lommii an ofj«‘n<-e 
und.i-r S. 447 is himsi-H jin sont wlu-n thi' oJfciue i^ 
committid. In- is guiltv niid«-r S. 4-17; .-V.T.R. 1925 
R.C. i. hi>!l. 97 Ind. Cas. 737 28 Hoiu.I. K. 1029 

= 27 Cr.I..J. 1153 A.I.R. 1926 Lorn. 512. 


— ^ — S. 447 — Trespass by lamllord. 

Tim own.-r is not ontiflcd to re-enter withcniL the 
temim y bi-ing determinnl and if he rlocs so ho corunjts. 
an under S 447. 81 Ind. C.-is, 187 . 2 \‘vi. 

I..J.37 25 Cr.f..|. 6‘-t9 = A.I.R. 1923 Ramv 245. 
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S. 441 — Building on another's land. 

Where a person docs not personally set foot on the 
Jand of another but gets people to build on it in spite 
•of the protests of that other, the person is guilty of 
•criminal trespass since his agents do the acts under 
his orders. 39 All. 722 = 15 A.L.J. 793 = 14 Cr.L.J. 
46 « 42 Ind. Cas. 1006. 

Ss. 441 and 447 — Landlord and tenant. 

dispossession of a tenant on the part of the landlord 
hy forccable re-entry when tJic tenant holds over is 
an olleiice under S. 447. I.P.C.. even tliough lease 
permits sucli re-entrv after termination. 18 Cr.L.J. 
402 = 38 Ind. Cas. 962 (Pat.). 

S. 44l--Criminal trespass — Use of force, 
in preventing harvest. 

A trespass on tlie land of Uic complainant to forcibly 
prevent tin- latter from harvesting the crops sown and 
cultivate<l bv the accused is not an olTence within 
S. 447, I.P.C. Mere use of force is not bv itself a 
criminal act. (1915) .M.W.N. 275 « 16 Cr.L.J. 271 
= 28 Ind. Cas. 159. 


8. (b) When does not amount to. 

— • -S. 441 -Right to enter — Owner going into 
vacant land — Whether commits trespass. 

W'hen a person who is the owner of the land goes 
on it armed willi weapons and takes possession of the 
same wJjen no one else was there at tlie time and 
refuses to vacate it when called upon to do so by 
another person who has no right to the land, the 
forttjer canncjt he said to remain on the land unlaw- 
fully and is not guilty of criminal trespass within the 
meaning of S. 441. 1945 Pat. 492 « 24 Pat. 

519. 


S. 442 -'I'raders. 

I ustomer suspecting that tra<ler liad false measures 
<'nt*Ting trader's shop: 

Hcd<i. that the customer <loes not commit criminal 
tresjias-. A I.H. 1944 .Ma«l. 445 57 1..W. 394 (1) 

(P>44) 1 .M.l. I. 455 J94-; .M.W.N. 49K (1) = 45 

< r.I .1. 805 . 215 Ind, Cas. -II. 


— -Sb. 441 and 447 -When continuing offence. 

I he- (.'f.-nt !• of 1 t iiiiiiial tres}>ass is < (.mplrtc as soon 
-IS thi T'- 1 '. imlawfiil entry. It i.s a < oiuinuing otience 
only \'h 11 -IV ••iiiry is l.twfiil jiiul the snl.>se<|m-nt pos- 
•- ‘SSI. >11 I. •Miles iinlau fill. \\ le-r<- the original entry is 
unlaw fii !, »liv possession niUKt !> • presunieil to have 


riuTi' IS. there- 
' niiiinal ir- -pass on a siibs'jtjiient 


< • Mmii'iu - '1 v.il]i tin- 111 ! I. twill I eiilrw 
fore, no fr -sli ,i< i <if 
d.'it'-, I te- • m-. 11 lion o| lie- p -rson in p ..>session of the 
o)i« n< e mid' I 1-17. I.IM .. r; th- refor had. 

I94II N. e 117 I‘>;i9 .\.l. |, .564 •} 1 ( r.L.J. 315 

I .S6 lad * .1 • -160. 


• -S. Ill I»ers<jn merely entering on land of 
another and «loing nothing. 

Will !■ .1 r-.oii ni'-t e|\- enters on the land of .mother 
uimI'I r •>{ hi- i-iiipl' iV' I .ind does nothin).', llolU* 

<if til'- lilt Ills m lUioiied in s, 4-11. Peii.al ('.ode, slumld 
lie .It I r i' ' i-d 1.. hiin .iiid he i.mimt he tonxiiteil fi»r 

V riiiiiii.»l tiesjM--, A I K. 1*1.37 K.ing. 201 =38 

* r ! |. 7/6 h>*» In.h t ,is. 415. 

— -Ss. I t? anti .^79 \« « iisc-tl purt hasing share in 

-•u;l .i-i'l .treiinri N |o|iitlv «>w'iiec! hv c tj-sliarers m 
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execution of decree against one of them — ^Accused 
utilizing material of old huts and building new huts on 
same land — No offence under S. 447 is committed. 
A.I.R. 1936 Cal. 261 = 37 Cr.L.J. 747 = 162 Ind. Cas, 
660. 

Ss. 441 and 447 — Ingredients of o£fence~Uii* 

lawful entry followed by unlawful continuance. 

An unlawful entry followed by unlawful continuance 
of occupation is also punishable under S. 441. Every 
unlawful act is not necessarily an offence and an 
intention to commit an unlawful act not being one of 
the acts mentioned in S. 440, tlie mere entry does not 
render the accompanying trespass a criminal trespass. 
A.I.R. 1933 AIL 816 = 35 Cr.L.J. 347 = 56 AU. 
33 = 147 Ind. Cas. 119. 

Ss. 441 and 447 — WTiere the complainant who was 

a tenant of the accused and living in his house, left 
the premises wlicn the bouse fell down and the accused 
took possession of the vacant site : 

Held, that the accused committed no edence as he 
was entitled to enter as owner. A.I.R. 1933 Lab. 
734 = 35 Cr.L.J. 77 = 34 P.L.R. 953 = 146 Ind. Cas. 
359 (2). 

S. 448 — Entry to execute decree — Entry into 

house in order to execute Civil Court decree— 
Accused accompanied by Civil Court oflBcer® — 
No offence. 

WTicrc the accused were proved to have gone to a 
nousc with Civil Court officers and entered the same 
in order to execute a Civil Court decree which they 
liad obtained against one of tlie inmates of the house^ 

Held, that they were not liable to be convicted for 
criminal trespass. 34 C.W.N. 583 = A.I.R. 1930 
Cal. 720 = 127 Ind. Cas. 551. 

— — S. 448 — Entry In Court— Rightful entry into 
— No offence. 

The accused entered the Court-room where a case 
was being conducted. The presiding officer askod him 
to leave toe room, and, on his disobeying, pushed him 
out. No abusive language was used by accused. 

Held, he cannot be convicted under S. 448 though 
the Court-roum was .a p.irt of the presiding officer’s 
house. 81 Intl.Cas. 141 = 2 13ur. L.J. 17 = 25 Cr.L.J. 
(>53 = A.I.R. 1923 Rang. 145, 

Ss. 441 and 447 — Entry by person having 

right to enter — No offence. 

.\ p^ifson who has a right of entry into a building 
cannot be lu-hl to bjcomo a trespasser by reason of 
his f.iiluro to obtain the consent or permission of the 
other pirly. or by reason of anything which he does 
III siicii biiilding I’.nless it is shown that the thing SO 
iloiie w.as .111 oiit-nce or was otherwise of such a nature 
:is to bring entire proce<'<liiigs within the definition w 
« riininal tr. .pas.s m S. 4-11, I.P.C. 75 Ind. Cas. 353 
2 Itiir. L.J. 55 = 24 Cr.L.J. 929 = A.I.R. 1923 
R.ing. 157. 

Ss. 441 and 447— Offence under— Exposure of 

goo<ls for sale on public road. 

The exiHisnrc of goods for sale on a public road 
b.'longing to a District Board, the collection of the 
(oils leviable on which is leased to another, is not 
an <.il. ncr umh r S. 447, I.P.C. 21 Cr.L.J. 353 = o5 
Ind. C.is. 721 (AIL) 
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g 448 — Criminal trespass — What constitutes. 

A mortgage of a house locking it against a lessee of 
dt, is not guilty of criminal trespass. 20 Cr.L.J. 
354 = 50 Ind. Cas. 834 (Lah.). 

S. 441 — Amin executing delivery warrant 

— Warrant in excess of decree— Effect. 

The amin executing a delivery warrant issued to 
him, cannot be convicted of criminal trespass, even 
-though the delivery warrant was in excess of the 

• decree in the suit and the amin was shown the decree. 
10 L.W. 12 = 20 Cr.L.J. 559= 51 Ind. Cas. 847. 

S. 448 — Seizure under attachment. 

It is not criminal trespass to seize property for 
.-attachment in pursuance of a decree of Civil Court. 
15 A.L.J. 808 = 19 Cr.L.J. 46 = 42 Ind. Cas. 1006. 

Ss. 448 and 511 — Entry on a verandah — Look- 
ers on— Using abusive language- Whether liable. 

Mere entry on a verandah may not amount to house 
^•trespass but such entry coupled with an attempt to 
push open the door docs amount to an attempt to 
- commit the offence. People who accompany the 
accused and keep looking on while he commits criminal 
’trespass but who do not themselves enter on the com- 
'plainant’s property are not guilty of criminal trespass 
even though they use abusive language. 8 Bur. L.T. 
17 = 16 Cr. L.J. 2 = 26 Ind. Cas. 306. 

S. 441 — Co-sharer, building — Refusal of 

-others to consent. 

A co-sharer building upon common waste land 

• despite the refusal of consent by the others is not 
guilty of an offence under S. 447. The asking of 

■ consent would not (Sperate as an admission of the 

• ownership of the person whose consent was asked for. 
36 All. 474 = 15 Cr. L.J. 584= 12 A.L.J. 790 = 25 
Qnd. Cas. 336. 

9. Possession. 

fa) Person in possession — Absence of 

(b) Possession — Nature of. 

fc) Person in possession — Who is, 

(d) Under decree of Court, 

(c) Miscellaneous. 

9. (a) Person in possession — Absence of. 

S. 441 — Offence under — Breaking open pad- 
locks of a room during owner’s absence and 
refusing to vacate. 

person who breaks open the pidlocks of a room 
during tl>e absence of the owner and when asked by 
-the owner to vacate refuses to do so and threatens to 
assault him. commits the offence of criminal trespass 
under S. 441, I.P. Code. 85 C.L.j. 200 = A.I.H. 1950 
•Cal. 410 =51 Cr. L.J. 1496. 

S. 447 — Trespass during absence of owner. 

It is unnecessary for a possessor to be always present 
•upon his property in order that lie may be annoyed by 
a trespasser. A.'l.U. 1931 Mad. 231 = 60 M.L.J. 336 
« 33 L.W. 291 = 1931 M.W.X. 182 = 32 Cr.L.J. 749 
= 54 M 515 = 131 Ind. Cas. 455. 

Ss.441 and 447 — Party in possession absent. 

Constructive possession is included in the word * pos- 
-iossion ' in S. 441 and a trespasser cannot be heard to 


say he could not have caused annoyance merely be- 
cause the party in possession of the trespassed premises 
was absent at the time of the trespass. A.I.R. 1931 
Mad. 560= 1931 M-W-N. 328 =34 L.W. 527 = 33 
Cr.L.J. 145 (1) = 135 Ind. Cas. 542. 

9. (b) Possession — Nature of. 

S. 441 — Possession — If should be actual. 

Possession within the meaning of S. 441, I.P. Code, 
means actual possession and not constructive pos- 
session. So when a house is vacant, though tlie owner 
may be in constructi\(|^ possession of it in as much 
as the owner had the legal right to possession, ho is not 
in actual possession of it and if a stranger enters into 
possession of it, he cannot be said to be guilty of house- 
trespass. I.L.R. (1950) All. 163. 

Ss. 441 and 447 — Constructive possession — 

Sufficiency of. 

Possession referred to in S. 441 is physical and not 
merely constructive possession as the act intended to 
be done which makes the trespass criminal must be 
done to the person in possession and on the property. 
A.I.R. 1933 Sind 396 = 35 Cr.L.J. 270 = 28 S.L.R. 
22 = 147 Ind. Cas. 66. 

S. 447 — Possession. 

The offence of criminal trespass can only be com- 
mitted against a person who is in actual physical 
possession of the land in question. 110 Ind. Cas, 681 
= 3 Luck. 661 = II .A.I.Cr.R. 39 = 29 Cr.L.J. 745 
= 5 O.W.N. 598 = 1929 Cr.C. 345 = A.I.R. 1929 
Oudh 369, 

5 , 441 — Possession. 

Section 441 does not require the land to be in the 
actial possession of the complainant : 21 Bom. 536, 
Foil. 112 Ind. Cas. 97 = 30 Bom. L.R. 631 = 29 
Cr.L.J. 977 = 11 A.I.Cr. R. 233 = A.I.R. 1928 Bom. 
221 . 

S. 448 — Entry after formal possession — No 

offence. 

Where a dakhalnama only gave formal po-isession of 
the hoiuse to the complainant against the accused. 

Held : that the accused by entering or remaining 
on the land was not liable to be convicted: 2 All. 465 
Foil. 88 liul .Cas. 357 = 26 Cr.L.J. 1125 = 6 L.K.A.Cr. 
104 = A.I.R. 1925 All. 592. 

Ss.441 and447 — Actual and formal possession 

— Offence. 

The bare defence “ I have not given up .uid I will 
not give up actual jiossession though I have been, 
legally ejected ” is tanlainount to and should 1).; treated 
as a plea of guilty when the complaint is one of trespass. 
83 Ind. Cas. 719 = 5 L.K.A.Cr. 147 = 26 Cr.L.J. 159 
= A.I.R. 1924 All. 762. 

S. 448 — Trespass — Building not in posses- 
sion of complainant —.Accused starting a school — 
Conviction. 

A school was liuilt by public subscription and put 
in charge of a t'.-acher. He went away having locked 
the building. The accused, the managers of the school, 
took possession of the building and started certain 
classes. 

Held, that they could not be convicted of trespass 
as the building was not in possession of the com- 
plainant and the accused liad no intention of annoy- 
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iiig him. 17 AJL.J. 334 = 20 Cr.L.J. 463 — 51 
Ind. Cas. 351* 

S. 441 — Disobedience to notice of ejectment. 

Physical and not judicial or constrtictivc pos- 
session of the complainant is necessary to criminal 
trespass and any disobedience to notice of ejectment is 
not a criminal trespass. 17 Cr.L.J. 3/8 = 8 L.B.R. 
425 = 10 Bur. L.T. 77 = 35 Ind. Cas. 810. 

S. 441 — Possession — Nature of. 

Possession within S. 441 must be actual possession. 
12 A.L.J. 151 = 14 Cr.L.J. 633 = 21 Ind. Cas. 681. 

S. 447 — Possession, what is — Possession, 

actual and peaceful — Trespass, criminal — C.P. 
Code (Act 14 of 1882 ), S. 318— Delivery of pos- 
session — Acquiescence. 

A forcible entry upon land, which h.^d been sold in 
execution of a money decree and of which actual 
possession had been given to the purchaser under 
S. 318 of the Code of Civil Procedure, without rcsis- 
tanre or opposition and over which the purchaser 
had thereafter exercised acts cf possession, by sub- 
tenants t 'aiming under a lease of an antecedent date 
from the judgment - debtor, constitutes criminal 
trespass. (1904) 1 C.L.J. 104. 

9. (c) Person in possesskr— ^^ho is. 

Ss. 448,379 — Removal of cattle belonging to de- 
ceased bv his heir and servant from the possession of 
the con« ubinc of deceasid — ('<'r\ietif‘i« under Fs. 379 
and 448 is illegal. A.I.R. 1941 Mad. 674 = 1941 
M.W.N. 463 (2) = 42 Cr.L.J. 8£6 = lt’6 Ind. Cas. 541. 

44S — Accused poi in posscsskn of shop 

after rn-t — Complainant's possession ending I elorc 
possession of accused. 

Held offence of criminal trespass not made out. 
A.I.K. It»36 Pal. 248 = 16 P.L.T. 847 = 37 Cr.L.J. 
.SI3 * It 2 Ind. Cas. 22 = 2 B.R. 402. 

Ss. 441 and 447 — Vhere the business was in j os- 

scssion of managing partner and he has died, remain- 
ing p.'vriTur must be presumed to he in possession. 
1935 M.W.N. 48. 

.5. 441 — -Possession of property. 

In a prf sedition for criminal trespass, it is necessary 
to d* ti imme in whose possession the prop* rty was at 
the date of the alleged trespass. 19 Cr.L.J. 761 = 
41 Ind. Cas. 137 (Mad ). 

<5, 441 — Person claiming to be beir — Taking 

property by force. 

j er'i'U claiming to he heir of the deceas' d person 
is not jii«;tified in takirig the law into his own hands 
and taking jmssps-sion of his property by force fr^ ni a 
who is actuallv in poss<'ssif«n of it. 11 P.L.K, 
1910 11 Cr.L.J. 364 = 41 P.W.R. 1910 Cr. = 6 

Ind. Cas. 490. 

9. (d) Under decree of Court. 

Ss..i;441 and 447— Inhabited house- Delivery 

of pobsAsion — How to be inacic — 'Actual posses- 
blon not delivered to purcliaser — I* orcihle entry 
by him — Whether criminal trespass. 


In order to effect delivery oi possession of an inhabit* 
ed house, it is necessary to eject the former occupier^ 
delivery of possession of the house not being a meio 
formal act effected by beating a drum and putting 
a notice. Where the certificate-debtor makes a 
forcible entry into the house, possession whereof hasr 
not actually been delivered to the purchaser, the 
former cannot be treated as having committed an act 
of criminal trespass. A.I.R. 1935 Pat. 355 = 16P.L.T. 
361 =- 36 Cr. L.J. 860 (1) = 1 B.R. 520 = 155 Ind. 
Cas. 908. 

— *S. 447 — Delivery of formal possession, effect of*. 

When the complainant has exhausted the resources 
of tlic civil tribunals by obtaining formal possession, it 
is highly desirable that he should receive assistance 
from the Criminal Courts and an interference with an 
order of acquittal passed on a mistaken view of the law 
is proper and justifiable in such a case. 

When a person knows that possession has been 
delivered in execution of a warrant obtained against 
him, bis possession is at an end. The object of the 
formal delivery oi possession is that, after such delivery* 
the decree-holder may have possession, interference 
with which is prohibited by the criminal law. A.LR.. 
1933 Nag. 36 = 28N.L.R. 298 -= 34 Cr.L.J. 145 = 
141 Ind. Cas. 273. 

Ss. 441 and 447 — Possession given under Clvih 

Court’s decree binds party to suit in possession— 
Absence of judgment-debtor at she time oC 
giving possession — Effect. 

If possession is given under a Court's decree. ot 
order that possession binds a party to the suit, who 
was formerly in possession. This rule applies to 
symbolical possession also, and there is no authority 
for the proposition that the mere absence of the judg- 
ment-debtor at tlie time, of giving possession affecto 
the validity of such possession ; nor docs prior posses- 
sion of the land bv the accused, and his prcdcccsso^ 
in-title: I Eom. L.R. 48: A.I.R. 1917 P.G. 197 and- 
A.I.R. 1922 Rom. 27, Toll. 112 Ind. Gas. 97 = 9(^ 
Rom. L.R. 631= 29Cr.L.J.977 = 11 A.L.Cr.R. 233 = 
A.I.R. 1928 Rom. 221. 

S. 441— Agra Tenancy Act, S. 95— Tenant re- 
entering — Decree for cjccinicnf — Execution before 
the time prescribed by S. 94 — Re-entry by tenanO 
— Tenant if guilty. 

\Mierc a decree for ejectment of the tenant wa» 
cxfcutccl bofoie the tin e fixed by S. 94 cf the 
Act but the tenant subseqticotly re-cntcrcd upon thn 
land. 

Held, that the ejectment being illegal, the tenantr 
must be con.'^idtrtd to have bccu legally in possession 
and cannot be conviitcd of criminal trespass. »* 
lud. C.vs. 680 «= 1927 A.L.J. 92 = 29 Cr.L.J. 1096. 

S. 441 — Criniinnl trcspas« — Joint owner-" 

Possession. 

A joint owner of property is entitled to have 1® .* 
possession restored to Inm jn .a Civil Court, 
not jiistiticd to take the law into his own hands 
recover the possession and if he does so he 
liable for criminal trespass. (1968) 10 Bom. L.R. 

= 7 Cr.L.J. 309. 

9. (c) Miscellaneous. 

S. 447 — Trespassers coming into possession* 

— Possession of rightful owner, whether lostv 
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Possession is not lost because trespassers come with- 
out licence and plough the land. It would put the 
rightful owner of land in an almost impossible position 
if after getting possession of the land through a civil 
Court, a single act of trespass is deemed suhicient to 
take away his possession and to deprive him of re- 
course to the Criminal Courts. Consequently, the 
rightful owner can file a complaint for the second act 
of trespass even though at the time he was deprived 
of the possession by the trespassers. (1936) 162 I.C. 
813 = 18 N.L.J. 307 = 37 Cr.L.J. 720. 

Ss. 441 and 447 — Possession with applicant — 

Distribution of land among villagers — Applicant 
out of possession — Respondent in possession — 
Applicant returning to possession — Complaint 
for criminal trespass, if maintainable — Remedy 
of respondent — Specific Relief Act (1 of 1877), 
S. 9. 

For eight years, the first applicant had been culti- 
vating an area of alluvial land. When the first 
applicant had been in possession of this area of land 
for a period of eight years, and a certain co-operative 
society had, through him, obtained some rights in this 
land, then, under the orders of the Sub-Divisional 
Officer, a body of thamadis distributed these alluvial 
lands am®ng certain villagers, with the result that they 
purported to dispossess the first applicant of the land 
of which he had been in possession for eight years. 
The respondent was granted this area of land by the 
lugyis, and apparently, one year after this distribution 
he managed t© get possession of it and to cultivate it. 
The next year, the first applicant, with his servants, 
the second and third applicants, returned to possession 
of it again and for this, they were con\’ictcd of the 
offence of criminal trespass : 

Held, that the prosecution was quite unsustainable, 
for it is clear that the first applicant entered ir.to 
possesion again, after having been in possession for 
a period of eight years and having been dispossiss. d 
for only one year, in exercise of a bona fide claim of 
right to possession of tliis land. What the respond, nt 
should have done when lie was dispossessed by (l*e 
applicants re-entering into possession was to have 
brought a suit under S. 9, Specific Relief Act. and it 
was not open to him to bring a prosecuticsn in tlio 
Criminal Courts. A.T.R. 1936 Rung. 116 = 37 Cr.I. 1. 
527 = 161 Ind. Cas. 993. 

— - Ss. 441 and 447 — The Commissioners for llu- Port 
of Rangoon are not the absolute owners cf th«' pro- 
per^ vested in them, but arc in possession thereof 
subject to the provisions of the Rangoon Port .Act and 
conseqiH-ntly, the Port Commissioners have no right, 
apart from the provisions of the Act and of the bye- 
laws. to exclude any member of the public from using 
public landing places. A.t.R. 1936 Rang. 232 = 37 
Cr.L.J. 829 = 163 Ind. Cas. 235. 

■ S. 441 — Trespasser — Right of true owner to 
re-enter — Use of limited force. 

A mere trespasser cannot, by the very act of tres- 
ass, immediately and without ac<|uiescence gi\<' 
imsolf possession against the la-rson wliom he i j< cts. 
and drive him to produce Ids title, if he can, witlu'iit 
delay reinstab- himself in his former possession. Tlu 
owner may, if he does not acquiesce, re-enter upon th.- 
land aiul reinstate himself provided he' doe s noi tis<- 
morc force than is necessary. He must not ccinunit 
a breach of the peace. IJi.s entrv will be \ i<-wed as 
a resistance to an intrusion upon a possession whu b 


he had never lost. If he takes the risk of a forcible- 
entry and uses more violence tliau is necessary ho will, 
not be able to plead the right of private defence ; but 
he cannot be sued by the trespasser who has entered, 
by force or fraud either for recovery of possession under 
S. 9. Specific Relief Act, or for ejectment upon the 
strength of his temporary prior possession. Therefore,, 
possession being still with the owner, he can prosecute 
the intruder for committing trespass within the mean- 
ing of S. 441. 1U6 Ind. Cas. 691 = 6 Pat. 794 = 29 

Cr.LJ. 99 = 9 A.I.Cr.R. 258 = A.I.R. 1928 Pat. 124. 

S. 441 — Entry with consent of person assert- 
ing claim to property. 

To enter upon a vacant piece of land with the 
consent of a person w-ho asserts his title thereto as 
against a rival claimant, and to put up a water- 
pandal do not amount to the offence of crim nal 
trespass, though the land may not be in the possession 
of the person permitting the act but in tliat of the 
complainant. 83 Ind. Cas. 1003 = 1924 M.W.N. 
546 = 26 Cr.L.J. 219 := A.I.R. 1924 Mad. 862 = 47 
M.L.J. 437. 

S. 441 — Trespass — Possession — Right to — 

Determination of. 

The essence of the offence under S. 447, I.P.C., is 
unlawful entry into land in the possession of a person 
other than the accused. Where the accused is found 
to be in possession, no offence is committed. Mere 
assertion by a person of his right to be in possession is 
no offence. 19 Cr.L.J. 629 = 45 Ind. Cas. 677 (Pat.). 

Ss. 441 and 429 — Order regarding possession, 

of immovable property. 

The accused were tried for ofiences under Ss. 447 
and 426, 1.P.C., for cutting and removing some bamboos 
from a bamboo clump belonging to the complainant. 
The trying Magistrate ac<|uilted the accused but 
directed that the complainant should retain possession 
of the bamboo clump until ousted bv Civil Court. 
The order was illegal. 20 C.W.X. 1302 = IH Cr. L.J. 
442 = 38 Ind Cas. 1002. 

S. 441- Order prohibiting possession being 

taken by complainant — I'respass impossible. 

A trespass on tlie properly in the possession of the 
com])lainant cannot be sustained in fact- on an order 
prohibiting him from taking ])ossession. 8 Af.L.T. 
289 = 11 Cr.L.J. 644 = 8 Ind. Cas. 397. 

S. 447- Forcible ouster of mortgagee in 

possession on pretext of want of title in the 
mortgagor. 

Where* the coini>lHinant . tlu; jnirchaser <}f the rights 
of a mortgagee in ]>ossession, and his pred«>cessor in 
titli* had been peacefully in posscs.sion of certain 
agntulttiral land for some years, and a rilalion of the 
mortgagor forcibly ousted the complainant on tiie plea 
that he was under the Hindu Law entitled to a share 
in the land, and tlie mnilgagor h.atl no title to make 
a mortgage ihen-of with possession. 

Held, that the action of tin- dispossessor amounted 
to criminal tr* s]'ass and of a somewhat aggravated 
kind likriv to lea«l to breach of the peace and riotin*’- 
1962 A.W'.N. 42. ® 

10. Procedure. 

Ss. 441 anti 447- — Summary’ trial. 
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\Vhere in a ca^ under S. 447. the only point of law 
’that has been hinted at is that the trespass, if any, 
was committed, not on Kailway land but on land 
belonging to the P.W.D.. then a contest on this point, 
^®®“niing that it has an important bearing on 
the merits of the case does not make the case one 
which should not be tried summarilv. A.I.R. 1939 
Lah. 467 = I.L.R. (1939) Lah. 221 = 41 P.L.K. 743 = 
41 Cr.L.J. 19 = 184 Ind. Cas. 453. 

— 447 — Doubt expressed as to such cases 
being tried by Bench Courts, 

Jt is cloubtfiil if disposal of cases coming under 
S. 447 can be entrusted to Bench Courts as th«'rc is 
difficulty felt by Bench Courts in tlistinguishing 
between cases of civil trespass and cicses of criminal 
trespass. A.I.R. 1937 Mad. 480 =1937 M.W.N 

323 = 4.-> L.W. 471 = 38 Cr.L.J. 581 (1) = 168 Ind. 
Cas. 703. 

S. 442 - — Substitution of conviction under 
S. 442 for one under S. 441 — Legality of. 

The offence described in S. 442 of the I»enal Code is 
more Serious than that described in S. 441. It is 
indeed an aggravation of the oflence described in 
S. 441 for the reason that there is likelv to be a greater 
degree of annoyance and inconvenience involved by 
the invasion of the amenities or privacy of persons 
dwelling in any buildiny, or tent or vessel of the kind 
contemplated by S. 442. As this offence is more 
serious than the offence under S. 441, it is not open to 
the Sessions Judge to mike a substitution of convic- 
tion under S. 442 for one under S. 441. A.I.R. 1934 
Cal. 480 = 35 Cr.L.J. 949 = 38 C.W.X. 665 = 149 
Ind. Cas. 431. 


Ss. 448 and 341^ — .Xccused convicted under 
S' — .Accused putting forward every fact required 
for conviction under S. 341— Alteration of conviction 
to one und«'>r S. .341 : 


Held, th. 1 t if tlie charge wi-re altered from <me 
under S. 448 to one under S. 341. Penal ('ode. the 
accused could not be prejndice<l. A.I.R. 1937 Rane 
250 = .38 ('r.L J. 989 = 170 Ind. Cas. 909. 


The offence of outraging a woman's modesty not 
being punishable with whipping, honse-brealdxig in 
order to commit that offence cannot be so punished 
89 Ind. Cas. 146 = 6 L.R.A.Cr. 135 « 23 A.L.T. 894 - 
26 Cr.L.J. 1282 = A.I.R. 1925 All. 591, . 

’Ss. 448 and 297 — Quaere. 

It is very doubtful whether those accused who are 
guilty of an offence under S. 297 can be convicted 
under S. 448 as well and awarded a separate sentence 
on a charge of trespass so framed. A.I.R. 1940 Pat. 
414 = 21 P.L.T, 121 = 6 B.R. 874 = 41 Cr.L.J. 810 
= 189 Ind. Cas. 867. 

'S. 447 — Sentence — Consecutive sentences—* 

If proper. 

When tJie accused enter into a Hindu Temple and 
damage its propert>’, the offence under S. 447 is 
inseparable from that under S. 295 and it is improper 
to pass consecutive sentences for each of the offences 
under sections, for both really are one and same 
offence, 82 Ind. Cas. 37 = 25 Cr.L.J. 1173- 
A.I.R. 1925 Oudli 50. 

— Ss. 447 and 147 — Sentences separate — *' Inten- 
tion ■' and “ common object " idential. Su 
CR.P.CODE., S. 35. ILL. 8 C.W.N. 305. 

12. Trespass to commit offence. 

S. 441 — Accused entering house of woman 

with deadly weapon to commit cognizable offence 
—Woman not knowm to be of low character. 

Where there is nothing to suggest that the woman 
into whose house the accused had entered was of low 
character and where it could reasonably be suspected 
that the offender had entered the house either to 
commit theft or rape or any other offence, any person 
i-s justified in trying to arrest the accused and if he is 
armed with a dagger they would be justified in causing 
his death, if necessary. A.I.R. 1937 Pesh. 92 = 39 
Cr.L.J. 35 = 171 Ind. Cas. 346. 


- - -.S. 448 -Procedure- -Intention to cause 

annoyance not expressly found --Procedure under 
S. 256, Cr.P.C.. not followed — Effect. 


\V})crc iti a - ase uud< r S. 448 tlic Magistrate did not 
|•xpr^••v^^y Jiiuj th.it the artus<-d inteiulod to c.mse 
arittoyan' -• and fjirllnT omitted to follow the ri qnire- 
iiiviUs ff S. 256. Cr.P.C.. in that the a<.cus('d w.is, not 
taller) t'» enter upon hi-, ch fonce and produce his 

cvi'leiii.e. the pr«K.« ' dings Were (|uab ie<l : 5 S.L.R. 29 
R'l- "H. Mil Ind. f.!-., 457 = 8 A.r.Cr.R. 5o = *>8 
Cr L.J. 425 _ A.I.R. 1927 hind 261. 


— ■ -.S. 44 2 —Conviction without charge. 

A< • used roininitt«‘<l house trespass <»r even liousc- 
iT- alcmg because tin v broke into the lioiist: of the 

d' - 1 in i<r<ler to g«\’e le r a beatim;. but they were 

II. tri-'d fi>r li' 111'-"-! ire-diiitg .iiul therefore they might 
be pr-judi ' ll if liii-y were oiivii.teil of that oti.-iut^ 
7.5 In 1. ( ,e. 733 = (> I.. L. J. 486 = 25 Cr. L. J. 45 = 
A.!.f<. 1923 Lah. 43(>. 


11. Sentence. 


— -Ss. 441 and 447 — Entry lawful — Offence com- 
mitto<l is intlepcndent «>f entry or remaining thcrc^ 
Where entry is lawful and wliatcvcr cffcnce may •« 
toinmitt(!il, it is independent of the question of the 
entry into the house or remaining there, there is BO 
;a< us f( (4 in respect of such remaining. If on a person 
entering a liouso at the invitation of another, a quarrel 
breaks out between them in the heuse, the offence oI 
iresp.iss is not committed. A.I.R. 1936 Nag. 176 «- 
1936 t r.C. 718. 

— S. 447 —Offence within court compound—* 
Wrongful restraint — No trespass — 'Nature ot 
offence. 

Where the .accuse«l wrongfully restrained the com- 
plain. lut, an arrack rent r, from going and bid<^n8 

at tlie arrarli s.iles held iii tlic Sub-.Magistratc's omce 

and abused him : 

Held, tliat the f.i ts constitute the offences defined 

in Ss. 341 .iiul 5u4 hut ui» ofteiu'o under S. 447 is 
out on lliese facts. 74 Ind. Cas. 856 = 18 
181 = 1923 .M.W.N. 4.51=33 M.L.T. 184 « 24 

(- r.L.J. S24 A.I.R. 1924 .Mad. 40. 


— -S.4f5 -Sentence -I louse breaking to comniit 
adultery -\\liif>ping. 


S. 448— Trespass for assault— Trespass for 

purpose of assaulting complainant — Offence. 
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Trespass into the shop of the complainant for, the 
murpose of assaulting the complainants is not sumcient 
^o support a conviction under Section 452, though it 
might be for a conviction under Section 448. 76 Ind. 

•Cas. 392 = 38 C.L.J. 161 = 25 Cr.L.J. 168 = A.I.R. 
1921 Cal. 556. 

S. 441 — Mischief after entering on land. 

Trespass includes the mischief which the trespasser 

• commits after entering on the land. 23 M.L.J. 618 = 
12 M.L.T. 538 =. (1912) M.W.N. 1229 = 17 Ind. Cas. 

•605. 

S. 448— Breach of peace— Whether a necessary 

result. 

.\n offence under S. 448 of the Penal Code is not an 

• offence of which breach of peace is a necessary ingre- 
.dient, and so it is not an offence causing a breach of 

peace, within tlvc meaning of S. 106, I.P.C. 19 
M.L.J. 66 = 9 Cr.L.J. 88 = 4 M L.T. 468 = 4 Ind. 
Cas. 616. 

S. 447 — Public nuisance— Criminal trespass 

— Conviction on charge not framed — See S. 290. 
.5 C.W.N. 567. 


13. Who can complain. 

S. 441— Who can complain— Proprietor 

•through his licensee or through tenant. 

A. proprietor may be in physical possession of the 
property or he may be in possession witlxin the mean- 
-ring of S. 441. I.P.C. through his licensee or tenant. 
Where the accused trespasses on the land which is in 
possession of the proprietor through liis licensee or 
tenant, with intent to cause annoyance to the pro- 
prietor, the accused is guilty under S. 441, I.P.C. 
A I.R. 1942 Oudh 104 = 1941 O.W.N. 1300 = 1941 
.•\.W.R. 393 = 43 Cr.L.J. 162 = 197 Ind. Cas. 401. 

— -S. 447 — Offences in respect of land in posses- 
sion of sub-tenants — Mortgagee entitled to pos- 
session. 

The complainant was entitled to the possession of 
Tthe plots under a mortgage which was subsisting but 
he had let out the plots to certain sub-t •irints w'ho 
were ejected bv the accused after committing olfence 
nn<lcr S. 447 ; 

Held, that the person entitled tr> possession and 
indeed anybody was entitled to tik' complaint. .\.1.R. 
1934 All. 1025 =1934 A.L.J. 1061=36 Cr.L.J. 
328 = 4 A.W.R. 794 = 153 Ind. (-.as. 407. 

S. 447— Who can complain -T'respass on 

land in tenant’s possession — Complaint by 

landlord — Maintainability. 

Wli'Tf accused has entere«I iiiion property in tlie 
possession cf a tenant with intent to commit an offence 
or to intimi'iute, insult or annoy that tenant, 

IleUl, that he is cle.irly guilty of an olfence f>f cri- 
minal trespass and a compl.iint by the landlord is 
suilicient to set the law in motion just as much as a 
.omplaint by the tenant. (S9 ln>h Cas. 379 = .\.I.R. 
1924 Lab. 286. 23 Cr.L.J. 699 

— — S. 441 — Who can complain —Possession with 
•tenant — Laii''!lord if can complain. 


“Any person in possession" in Section 441 

not mean only “ a complainant in possession ", 

being no authority for taking the offences of miscmel 

and criminal trespass out of the general rule which 

allows any person to complain of a criminal act. 

Hence a landlord can file the complaint although that 

property was in the possession of a tenant. 22 Cal. 

123. Expl. 62 Ind. Cas. 190 = 33 C.L.J. 118 — 25 
-vT jrt- no T 1 .10.4 ATP IQ^l Cal. h27. 


S. 441 — Criminal trespass — Complainant not 

in actual possession. 

It is competent to a person not in possession to 
make a complaint to a Magistrate in respect of the 
offence of trespass, even though that offence is ^le^d 
to have been committed against a third person. S. 441 , 
I.P.C., does not restrict the otiVnce to cases where the 
person in actual physical possession is insulted, intimi- 
dated or annoyed. 3 U.B.R. (1918) 1 1 1 s= 20 Cr. L.J. 

115 =49 Ind. Cas. 99. 


14. Miscellaneous. 

S. 447 — .\ccussd lawfully ejected from plot but 

still retaining physical possession— His possession is 
illegal — Rightful owner taking possession when plot 
found empty — .Accused forcibly ousting him is guilty 
under S. 447 — Primary intent in such cases is to 
intimidate and secondary object to enforce possession. 
A.I.R. 1939 Oudh 45 = 1938 O.W.N. 1361=40 
Cr.L.J. 183 = 1939 .A.W.R. 11 = 14 Luck. 360 = 179 
Ind. Cas. 269. 

Ss. 441 and 447— District Magistrate rescinding 

order passed under S. 144, Cr.P.C. — It is not a licence 
to commit trespass or riot. A.I.R. 1939 Pat. 314 = 
40 Cr.L.J. 337 = 180 Ind. Cas. 335. 

— .S. 447 — Previous order under S. 144, Criminal 

P.C. 

Where, by an order under S. 144, Criminal P.C., a 
person was restrained for <l<>ing a particular act on a 
particular land, it is relevant to consider that order in 
a trial under S. 447, I.P.C.. f-.r an olfence alleged to 
have been committed by that person for the purpose 
of testing bona of the p-erson against whom tliat 

onler was ina<le, although that order may not be taken 
into consideration for establi->hing the possession of the 
roinplainaiil. .V.I.R. 193S I'.it. 131 = 4 ll.R. 330 = 
39 Cr.L.J. 361 = 173 Ind. Cas. 747. 

Ss. 441 and 447— Property— Kerry boat, if 

property. 

The dclinition given in s. 441 is wiflo enough to 
cover a ferrv boat wliich is ‘ property ' within the 
meaning of that s^cthm. Coii>’.-]uently, there can be 
a criminal trespass within th'- m aning of S. 447 to a 
boat. A.T.R. 1934 Cai. 4SI) = 38 C.W.N. 665 = 
35 Cr.L.J. 949 = 149 Ind. C.is. 431. 

— S. 412 — Use covered by section — Question of 
fact. 

Wiiether anv particular structure or any part of it 
was intended as o. human dw-lling or .is a place of 
worship or for ciistoly of pr.»pertv must n .•ocssarily 
depend on the facts of eacli case. 1 1 1 Ind. ('as. 459 = 
22 S.L.R. 46 = 29 Cr.L.J. 875 = A.I.R. 1929 '-ind. 
17. 
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s. 441 — Continuing offence— Unlawful entry 

on property and remaining there — Nature of 
offence. 

The continuance in possession of a trespasser is a 
recurring wrong and constitutes a new entry every 
time that the true owner goes upon the land or as 
near to it as he dares to make a claim to it. There 
is a fresh cause of action^ each time he is resisted and 
the nersons entering subsequently with the permission 
of the first trespassers and resisting tb.e entry of the 
owner are equallv cuiltv. 106 Ind. C?s. 691 = 6 Pat. 
784 = 29 Cr. L.j. 99 = 9 A. I. Cr. 258 = A.l.R. 1928 
Pat. 124. 

S. 442 — Entry — Meaning. 

The mere putting of a hand into a Iiole in the wall 
without putting it throuch the bole is not an entry 
into the house within the meaning of S. 442. 77 

Ind. Cas. 446 = 4 Lah. 399 = 25 Cr.L.J. 398 = A.l.R. 
1923 I^b. 509. 

S. 447 — Attempt and preparation — Distinc- 
tion between — Scaling roof — Theft — Offence. 

Where the accused was detected on the rcof of a 
baaaar with an open clasp knife in his hands and two 
gunny bags and it was found that he had come there 
with the intention of committing theft. 

Held, that the matter had not proceeded beyond 
the stage of preparation, the accused could not be 
con\icted under 8®. 457 and 511. I.P.C. but under 
S. 447 oniv. 20 CrX.J. 571 = 12 13ur. L.T. 222 = 10 
51 ^ 52 lud. Cas. 59. 


S. 411 -Private defence* Right how long 

exercisable. 

In the i-.ise of criminal tK spavs, the right of private 
def.-nce continues so long as the trespass continues, 
and is it»ntr'>lled bv ?. 9*-*, Penal CikIu. It extends to 
caiiSiiij' dfinh in case tie- act of trespasser causes a 
reason. ible apprehension that death or grievous hurt 
may result, t'b liul. Cas. '13 » 22 Cr.L.J. 1/7 (Pat.). 


S. 447 T respass upon land used as a path- 
way — Question of title to the land. 


In a ease brought against the atcuseil f‘-r trespass 
upon J.and ii'-cfl bv « ovaplainant as a pathuay, 

n a «pie<vi;-in •>{ titP- to tin- land raisid between 
tin- p.irt!'-, t)>i- .I'CiiS'd «aniu>l be convicted under 
S. 447. nu T«-l\ on ilie that tlu- comjil.iinant has 

been usin ! lie- p.itbu.'iv lor more than six m/aiths.' 
th«- oiU’stioii <>1 till-' b( jilt, left unilecided. (19n(>) II 

C.W N. 171 ^ 5 < r.L.I. 14. 


S. 451. Sec also IT NALCOl-)!*:. S. 457. 

..Ss.4.51 .imi 40 Criminal trespass- Commis- 
sion ofoffi iite iiruler I^enal Code punishable with 
less than six months, imprisonment— C.onviction 

under S. 4.SI, legality of. 


I ..I -1.. i.nrp. - > of S. 451. I.IM .. ai.v oil. nee 
puneh.d.i. un.hr tie- M’.C. i.s an •.dim..- even 
thoM.d, It i:, n<-t puuixl.able %Mth itupr.Mmmetu lor 
inoi. ih.m six namths. It is only an ^dlen.e uhich is 
ruini-li.il>h und' I a s]*.-. lal or a local l.iw that must lx- 
1)1, 111--). .dd-- uith iini-risoiiii.ent of six nmnll^s or inure 
b< h-r. II I.tn be .OIIM lef.l I ' be an ofh-uve within thc 


mcanuig of S. 451. A.l.R. 1931 Lah. 405 ss 3!? 
Cr.L.J. 732 = 131 Ind. Cas. 381. 

S. 451 — Human dwelling — Meaning. 

Where the question is whether a courtyard forming: 
an integral and indivisible part of a house and sur- 
rounded by walls on all sides is a " building used a& 
a human dwelling " within the meaning of S. 451, the- 
determining factor is not the existence of the shutters,, 
or the fact that the door was shut or open, at the time* 
of entry by the accused, but the nat'^ro of the struc- 
ture as a whole, and the purpose for which it was- 
intended to be and was being used. 121 Ind, Cas. 
427 * 31 Cr.L.J. 268 = A.l.R. 1930 Lah. 414. 


S. 451 — Entry for adultery — House trespass^. 

with intent to commit offence of adultery — 
Absence of husband on business — Presumpfelon. 
of cotisent — If justifiable. 

A man who enters the house of another at night- 
with intent to commit adultery with his wife is guil^ 
of an offence under S. 451, and if in such a case it is* 
shown that tlic husband was at the time of the occur- 
rence absent from t)»e house in the legitimate pursuit 
of his occupation, it may safely be presumed that he- 
neither consented to nor connived at any 
immorality on the part of his wife : 22 Cr.L.J. 

Foil. 89 Ind. Cas. 319 = 26 Cr.L.J. 1343 = A.l.R.- 
1925 Lah. 635. 

S. 451 — Absence of husband on buslnass 

Presumption of consent — If justifiable, 

WTiere a person enters tlic house of anotlicr at night 
to commit adultery with his wife he is guilty ntider 
S. 451 and if it is found tliat the husband was m tue- 
legitimate pursuit of his occupation, he cannot e 
presumed to liave connived at or consented to, ^ 
iinmoralit\-. 60 Ind. Cas. 666 s= 22 Cr.L.J. -hb — 

3 U.P.T..K. (L.'ih.) 18 . 


S. 451 — Absence of husband — Offence. 

Where m A"s absence from homo Uie 
entered the house with bis wife’s consent in order 
commit adultery with her. 

Held, that he was guilty of an oficnee under 
of tlio Code. 59 Ind. Cas. 5.50 = 22 Cr.L.J. n® - 
8 P.W.R. 1921 (Cr ). 

S. *151- Entry made with consent— 

neither complainant nor witness *vn 
offence. 

Eutrv in a house with the consent of 
possess/. r IS iu> offence under S. 451. so that a ^ 
uiifler lh.it s«*ctioii c.inuot be sustained, ^ 

hiisb.ind .ippear«-<l neither as .a complainant n 
witness .iiul it was not shown that the house was * ^ 

possession or that lie had not connived at fa'o en >•* 
1 0.1. J. 4sS = 15 Cr.L.J. 351 -- 23 Ind. Cas. 703. 


.S. 451- Intention— Absence of compl“*"®“*' 

It the time of offence — Inference. 

•• .Mlhough tlicre is no presiimplum that a 
nteuds wh.it is nv re ly a possible result of Ins ac 
.r a result whicli though reasonably certain i 
;tu.\vn to him to b.- so, still it must be piesumcd 
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«when a man voluntarily does an act knowing at the 
time that in the natural course of events a certain 
cresult will follow he intends to bring about that re- 
-sult.” 

But where complainant was absent when the act 
■was done. 

Held, there was not such practical certainty of 
.annoyance being caused at its result as is sufficient to 
justify an inference of intent to annoy. 

Where there was bona fide claim of right by the 
-accused to the wall in dispute and the accused had 
entered the complainant’s house and pulled down the 
addition in his absence, 

Held, the offence of mischief or house trespass was 
Slot made out against the accused. 84 Ind. Cas. 254 = 
26 Bom. L.R. 978 = 23 Cr.L.J. 254 = 1924 

Bom. 486. 

5. 451 — Unlocked door — Entering house by 

merely pushing in shutters of door which was 
aot chained or locked — Nature of offence. 

Where the accused was found inside a house at 
flight with the intention of committing theft, but the 
<»vidence showed that the door of the house entered 
■was neither chained nor locked, and there was no 
evidence that accused entered by any other passage. 

Held, that, a.s entry into the house by merely 
{pushing in the shutters of the door does not come under 
•■any of the six clauses of S. 445 of the Penal Code 
which dehnos, '* house-breaking ” the accused's con- 
viction under S. 457 cannot stand. The act falls 
underS.45I. I.P.C. 66 Ind. Cas. 422=»6N.L.J. 37 = 
•23 Cr.L.J. 278 = A.I.R. 1922 Nag. 26. 

Ss. 451 and 448 — House trespass — Essentials 

of. 

To constitute an offence under S. 451, an offence 
under S. 448 must be proved first. It must be further 
•shown that the house trespass was committed in order 
to commit an offence punishable with imprisonment, 
-etc. 17 A.L.J. 800 = 20 Cr.L.J. 347= 1 W.P.L.R. 
.(H.C.) 45 = 50 Ind. Cas. 827. 


S. 452 — Trespass for purpose of assaulting 

complainant — Nature of offence. 

Trespass into the shop of the complainant for the 
purpose of assaulting the complainant is not sufficient 
to support a conviction under Section 452, though it 
might be for a conviction under Section 448. 76 Ind. 
Cas. 392 = 38 C.L.J. 161 = 25 Cr.L.J. 168 = A.I.R 
1921 Cal. 556. 

S. 452 — Accused charged of having committed 

dacoity^If can be convicted under Ss. 452 and 323. 

An accused charged merely in general term of 
” having committed dacoity ” should not be convicted 
under Ss. 452 and 323 as the latter offences are not 
necessarily cognate offences and in committing dacoity, 
one does not necessarily commit house trespass or 
simple hurt. A.I.R. 1945 All. 87 = 1945 A.L.J. 141 
46 Cr.L.J. 495 = 1945 O.W.N. {H.C.) 138 = I.L R. 
(1945) All. 432 = 1945 A.W.R. (H.C.) 145 = 218 
Ind. Cas. 372. 

-J. 452 — Charge under S. 452, I.P.C.— Con- 
viction under S. 19 (e). Arms Act— Legality. 

An accused charged under Penal Code, S. 452 for 
house trespass with preparation to cause hurt cannot 
be convicted under Arms Act, S. 19 (e) without a 
specific charge under the latter and with no oppor- 
tunity to the accused to meet the altered charge. 
98 Ind. Cas. 480 = 4 Rang. 355 = 27 Cr.L.J. 1360 = 
A.I.R. 1927 Rang. 32. 

S. 452 — Conviction both under Ss. 323 and 452 

Offences committed on same occasion Separate 

sentence can be passed for each offence. AIR 1938 
Rang. 114 = 39 Cr.L.J. 487 = 174 Ind. Cas.” 952. 

— — S. 452 — An interference with religion by preven- 
ting a person from employing another as his priest by 
forcibly entering the former's house to overawe him 
is not to be treated lightly. A fine of Rs. 50 is not 
excessive. A.I.R. 1935 All. 647 = 1935 A.W.R 333 

= 1935 A.L.J. 423 == 36 Cr.L.J. 763 = 155 Ind.’Cas. 
541. 


Ss. 451 and 457 — Essentials. 

Active step of the accusoci to couci^ai ms presence 
from person having a right to e.xclude him, must be 
proved for an offence of lurking hf)use trespass. Mere 
trespass by night is not enough. 2! I>.K. 1916 (Cr.) = 
123 P.L.R. 1916 = 44 P. W. R. 1916 (Cr.) = 17 Cr. 
'L.J. 304 = 35 Incl. Cas. 176. ' 

S. 451— Necessary ingredient for offence 

under the section. 

Conviction under S. 451, I.P.C., requires express 
wHcliag jvs to the n<iture of olfonce which the «iccusocl 

■antended to commit. 3 S.L.U. 86 = 10 Cr L I 410 = 
3 Ind. Cas. 895. -J- 


- — 452— Proof of Intention— Collection of 
lathis and brickbats on the property imlawfullv 
■entered. ^ 


The collection, by tile trespass, -rs. of lathis an< 
brickbats on the property is clear evidence of thei 
'threatening K-haviour and indicates an intention ti 
annoy and intimidate. 106 Ind. Cas. 691 =6 Paf 

® = A.I.R .92J 


S. 454 — .applicability — Breaking open lock of 

anothiT’s room and removing his property witliout 
his consent— OlTcnco — Plea of bona fide claim of 
right— Validity. See Penal Code. Ss. 380 and 454 
I. L.R. 19oa Nag. 526 = A.I.R. 1950 Nag. 92. 

— — S. 454 — Building.— Owner of cattle rescuing 
them from cattle-pound, consisting of only a 
fencing, by opening its door— Nature of offence. 

The expression " building *’ must be regarded as 
mdi^catmg some structure intended for afTordinu some 
^rt of protection to the persons dwelling inside it or 
for the property placed there for custody. Any 

hv'iK protection 

bv iLsUf but merely serves as a fencing or other moans 

of merely preventing ingress or egress cannot make 

the place a building or a house within the meaning of 

either of tliose two sections. Therefore, an ownef «f 

a cattle who rescues the cattle from such a cattle- 

pound by opening its di>or. does not commit an offend 

either under S. 380 or S. 454. He is Pitilfv « U 

A.I.R. 1927 Mad. 343 = 52 M.L.J. 143 ^ ” 
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s. 466— Person entering house of unmarried 

woman who is in possession of it by invitation to 
commit adultery witli her and actually committing 
adultery — Case, held did not fall under S. 456. A.I.R. 
1941 Pesh. 79 « 43 Cr.L.J. 96 = 196 Ind, Cas. 870. 


S. 456 — Entry' to intrigue with a woman in 

the house. 

A person entering another’s Louse to carry on 
criminal intimacy with the man's widowed sister of 
ace cannot be punished under S. 456. 38 All. 517 e= 14 

A.L.J. 719 = 17 Cr.L.J. 419 *= 35 Ind. Cas. 979. 

S. 456 — House trespass — Entering widow’s 

bouse for intrigue. 

In the absence of a finding as to the intention of 
the accused charged under S. 456. 1.P.C., his conviction 
cannot be maintained. To enter the house of widow 
for the purpose of carrying on an intrigue with her is 
no offence. 50 P.L.R. 1919. 


— Ss. 456 and 509— Lurking house trespass — 

Evidence — Intention— Presumption. 

Where a person is found lurking at night inside 
another's house, a perfect stranger to him, without 
any apparent business, the Court can infer a guilty 
intention under S. 441 . I.P.C. In a case of this sort tte 
Court should not overlook S. 509, I.P.C. 16 A.L.J. 157 
(foet note) = 19 Cr.L.J. 243 = 44 Ind. Cas. 35. 


S. 456— Criminal intent— Onus. 

The accused, a stranger, was found in complainant's 
house at 2 a.m. having entered it by a door duly fas- 
tened The accused pleaded that he went there in 
connection with an illegal intimacy with a widow 
thereiiJ. the aunt of the complainant. 

Held that the accused was guilty of lurking house 
trespass under S. 456 and that the burden of proving 
an honest intention was on him_ as it was a matter 
within his knowledge. 37 .Ml- 395 = 16 Cr.L.J . 435 — 
13 A.L.J. 625 «= 29 Ind. Cas. 67. 


S. 456— Lurking house trespass by night- 

intention — Onus. 

In a prosecution for lurking house trespass by night 
under S. 456, the burden of proving what his intent 
was lies up*'*' thcattus««l: 22 C. 391, foil. 1906 
A.W.N. 279 3 A.L.J. 652 = 29 A. 46. 


•S. 456 — Non-produclion of owner. 


A mere non-produ< tion of the owner or person in 
actual possession of house dors not vitiate conviction 
iinderb.456. SL.K.A.^Cr.j 127 = A.I.K. 1924 A11.764. 


Ss. 456 and 457— Convicllon under S. 457— 

Appellate Court, if can convict under S. 456. 

The accused was tried anti convicted for an offence 
under S. 457. I.P.C., but the Appellate Court l|aviDg 
found that the objett was not to commit theft, but to 
insult or annov a wt.nian. convictnl him under b. 45h. 

I.P.C.. 


Held that the convittion by the Appellate Court 
for an <’>fu lu e under S. 456. I 

not tn(d was illegal. 1 Pat. L.T. -..I - 56 Ind. Cas. 
592 =» 21 Cr-l. J. 496. 


— Ss. 456 and 457 — Oiarge under S* 457— 
Conviction under S. 456— Practice. 

No inflexible rule exists that a person charged under 
S. 457 can never be convicted under S. 456. No* 
specific criminal intention need be proved for S. 456. 
Guilty intention as in S. 441 is enough. An accused 
can be convicted under S. 456 though the specific* 
offence in S. 457 is not proved against him, under 
S. 238, Cr. P. Code if he is n<?t prejudiced at the trial.. 
44 Cal. 358 = 20 C.W.N. 1075 = 17 Cr.L.J. 424 = 35^ 
Ind. Cas. 984. 

Ss. 456 and 457 — Lurking house trespass — 

Charge of theft. 

Where a person is being tried on a specific charge^ 
of theft and house-breaking with intent to commit 
theft, a charge under S. 456 without any specified 
object cannot be entertained. 

Although it is not essential under S. 456, I.P.C. to 
specify any particular offence, yet when it is specified, 
a conviction for house brealang wdth some other 
intent is unsustainable. 16 C.W.N. 696 13 Cr.L.J. 

224 = 14 Ind. Cas. 320. 

S. 457. 

Synopsis. 

1. Attempt and Abetment. 

2. Offence under. 

3. Proof of offence. 

4. Sentence. 

1. Attempt and Abetment. 


S. 457 — Attempt, 

Where the accused, with intent to commit hous^ 
breaking, tried to enter a shop but were disturbed ana 
captured as soon as they had opened the door. 

Held ; that the offence committed was an attempt 
to commit house-breaking by night with intention w 
commit theft punishable under Ss. 511 and 40/, 
Penal Code, as the offence of house-breaking 
committed without entry. 106 Ind. Cas. 340 ^ 

A.I.Cr.K.323 =» 29 P.L.K. 54 =- 29 Cr.L.J. 4. 

Ss. 457.511. 109— House breaking by night— 

Attempt — Abetment. 

WTicre a person was charged and convicted ^ 
attempting as well as abetting the same offence, th 
High Court set aside the conviction and sentence oa 
one of the counts. (1906) 8 Bom. L. R. 855 
Cr.L.J. 450. 


2. Offence under. 

Ss. 457, 380. 147— Accused breaking temples 

ind removing idols for celebrating festival. 

Where the temples were broken into and the idols 
vere removed by the accused for celebrating a lesu 
ind tlic taking was not dishonest ; 

Held, that the conviction under Ss. 457 and 380, 
■‘in.al Code, was unsustainable but the accu^d 
• uilly under S. 147 as their common object was 
mforcc a right by means of criminal force, ana vi 
cnce was used in the prosecution 
object. A.l.K. 1941 Mad. 71 = 1940 M.W.N. 873 
>2 L.W. 347 = 42 Cr.L.J. 263 (2) « 192 Ind. CaS. 
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^—88.457,451 — Accused must have taken acUve 
means to conceal bis presence. 

It cannot be said that the mere fact that a house- 
trespass was committed by night makes the offence one 
of lurking house trespass. In order to constitute 
lurking house trespass, the offender must take some 
active means to conceal his presence. 

Held, on facts that the accused could not be con- 
victed under S. 457 but only under S. 451, Penal Code. 
A.I.R. 1940 All. 259 = 1940 A.L.J. 77 = 41 CrX.J. 
623 = 1940 A.W.R. 78 = I.L.R. (1940) AU. 175 = 188 
Ind. Cas. 542. 

Ss. 457, 451 — No evidence of any precaution to 

conceal presence. 

Where there is no evidence of any precaution taken 
by the accused to conceal his presence, the conviction 
under S. 457 cannot be supported and the verdict 
must be treated as one of house trespass under S. 451. 
A.I.R. 1940 Pat. 14 = 5 B.R. 978 = 40 Cr.L.J. 833 (2) 
= 20 P.L.T. 879 = 183 Ind. Cas. 660. 

—Ss. 457, 460 — Theft, if essential ingredient of 
offence under Ss. 457 and 460. 

Theft frequently follows an offence under S. 457, 
Penal Code, but it cannot be said that it is an essential 
ingredient of that offence. All that is required to 
complete the offence under S. 457 is that the burglar 
or house-breaker by night should have an intention to 
commit theft. It matters not for the purposes of that 
offence whether a burglar or house-breaker by night 
does actually carry out his intention and commit 
theft. Theft or an intention to commit theft is in no 
way a necessary or essential ingredient in either of 
these offences. It frequently happens that lurking 
house-trespass or house-breaking by night is followed 
by theft, but the offence can be committed without 
theft or any intention to commit it. That being so, 
an offence under S. 460 is not an offence which includes 
theft though it may frequently form part of a transac- 
tion which also includes theft. A.I.R. 1936 All. 337 = 
1936 A.W.R. 1 = 1936 A.L.J. 518 = 37 Cr.L.J. 794 = 
58 All. 695 = 163 Ind. Cas. 253, 

Ss. 457, 445 — Placing hand across top of fence 

— Climbing of the wall twice, if necessary. 

The offence of house trespass will be completed by 
the accused putting his hand across the top of the 
railings in a house. The offence under S. 457. Penal 
Code, will therefore be technically completed by the 
accused trying the patHs on the top of the fence and in 
doing se, placing Lis hand across the top of the fence. 

A person makes the movement towards the commit- 
ting of the offence under S. 457 at the time when he 
begins to move up the wall by climbing it. Climbing 
twice is not necessary before the attempt to commit 
burglary is committed. A.I.R. 1934 All. 833 «= 36 
Cr.L.J. 180 = 4 A.W.R. 99 = 152 Ind. Cas. 804 


S.457 — Going on to the roof of a house but" 

not entering it. 

Going on to the roof of a house is not entering a 
building. Where a person reached the roof of a house 
but jumped down from the back of the roof, he cannot 
be said to have entered into the building though he is- 
certainly guilty of an attempt to commit the offence of 
house-breaking. A.I.R. 1933 Lah. 433 = 34 Cr L T 
1184 = 34 P.L.R. 906 = 146 Ind. Cas. 20 (1). ' 

S.457 — Adultery — Consent or connivance by 

the husband — No offence. 

It is the duty of the Court when trying an offence 
under S. 457 to satisfy itself that when the accused 
committed the alleged house trespass with the intent 
of committing adultery he had not the consent or 
connivance of the husband. 82 Ind. Cas 50 = 25 
Cr.L.J. 1186 = A.I.R. 1925 Cal. 160. 

S.457— Entering house by invitation or con- 
nivance of woman living in the house — No offence. 

If the accused succeeds in showing that his presence 
in the house was in consequence of an invitation from 
or by the connivance of a v-'oman living in the house 
with whom he was carrying on an intrigue, and that 
he desired that his presence there should not be known 
to the person in possession, he cannot be convicted of 
criminal trespass. 81 Ind. Cas. 239 = 25 Cr L T 751 
= A.I.R. 1925 Lah. 23. 


—S.457 — Robbery — Hurt to complainant while 
accused escaped — Offences. 

Where the accused committed house-breaking in 
the house of the complainant and abstracted from it 
a chembu, and when the complainant attempted to 
catch him and recover his property the accused, in. 
order to the carrying away of this property, caused 
him hurt. 

Held, that the accused committed offences under 
Ss. 457, 392 and 394. 86 Ind. Cas. 715 = 21 M L W 37 
= 26 Cr.L.J. 859 = A.I.R. 1925 Mad 466 


S.457 — Entering house by merely pushing In 

shutters of door which was not chained or locked 
— Nature of offence. 


Wrere the accused was found inside a liouse at 
night with the intention of comniiting theft but the 
evidence shewed that the door of the house entered 
was neitlur chained nor locked, and there was no 
evidence that accustd entered by any other passage 


vmry inio inc nouse by merciv 
pushing in the shutters of the door docs not come 
under any of the six clauses of S. 445 of the Penal 
Code which defines, "liouse breaking" the accused's 
conviction under S. 457 cannot stand. The act fnlte 
under S. 451 , I.P.C. 66 Inti. Cas. 422 = 6 N L 7 '77 — 
23Cr.L.J.278 = A.I.R. 1922 Kag. 26. 


Ss. 457 and 459 — The accused committed lurking 

house trespass and also caused grievous hurt in a 
courtyard but it was not proved that the courtyard 
was a part of the house : 

Held, that he could be convicted only under S. 457 
Penal Code, and not under S. 459. A.I.R. 1934 Cal* 
557 = 38 C.W.N. 446 = 36 Cr.L.J. 619 = 154 Ind 
Cas. 981. 


nouse trespass 

enclosure— Attempted offence 

The accused, a previous convict, made his way into 
an open thoincd enclosure in which goats and she. o 
were kept but cn being found out fled away. ^ 

Held, that he could not be convicted of lurkinc' 
h3usc-trcM ass under S. 457, P.C.. but only ofattem^. 
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•ed theft under Ss. 379 and 511. 13 P.K. 1919 (Cr.) = 
.20 Cr.L.J. 492 = 51 Ind. Cas. 476. 

Ss.457 and 380~-Lurking house trespass 

—Theft -Criminal Tribes Act, S.23. 

Lurking house trespass is committed when a person 
•ontors premises of the nature described in S. 442, 
after taking necessary precautions to conceal such 
house trespass in the manner mentioned in S. 443, 
I.P.C. person who enters the house %vhen the door 
lis open and removes certain articles but before getting 
-out of the house is caught, docs not commit an offence 
under S^.457. I.P.C. . so as to be liable to the enhanced 
penaltv under S. 23 of Criminal Tribes Act. 16 A.L.J. 
383 = 19 Cr.L.J. 609 = 45 Ind. Cas. 513. 

S.457 — House trespass by night with Intent- 

Alleged intent of theft — Proved intent — Adultery 
with complainant’s wife. 

Where A complained that B committed house 
trespass by night with intent to commit theft, and the 
intent proved was adultery with tlic complainant's 
\vifii : 

Held, that the conviction was paaper, and that it was 
not necessary under the circumstances that the com- 
plainant should bring a specific charge of adultery, 
is A. 82 = 1900 A.W.N. 203. 


3. Proof of offence. 


S9.457 and 380— Accused dumb and deaf 

*iound in possession of articles stolen and obtained 

l)y house-breaking— Presumption-Evidence Act, 

S. 114. 


Where the accused who is dumb and deaf, is found 
in possession «f articles stolen and obtained by house- 
breaking. it cannot be infcrrcMl that ho has comiuiUed 
an otfence of house breaking and theft. Presumption 
under S. 114, Evidence .\ct, can be .Irawn only when 
the .accused, when asked, is uable to explain his pis- 
G'jssion. This cannot be <lone in case of a person who 
is b)rn <l' af and dumb. 1946 .Mid. 60 = 5S 

L.W. 574 = (1945) 2 M.L.J. 407 = 1945 M.W..V. 692 
(1) =s 22J Ind. Cas. 106. 


S.457 The mere recovery of a shirt alleged to 

belong to one «jf the complainants from the person of 
■tlic .accused charged under S. 457. Penal Code, is not 
suffici'*nt for his conviction under S. 457. A.I.R. 19.18 
Lah. 252 = 40 P.L K. 58 = 39 Cr.L.J. 491=174 
Inrl. Cas. 849 (1). 


^S.457 — The evidence of suspicion under S. 457, 

Fun.al Code, is evidence of a verv weak nature even in 
a ciise und'T S. 1 10, Criminal P.C. 170 lud. Cas. 482 = 
1937 O.W.N. 816 = 38 Cr.L.J. 889. 


S.457— Two brothers living in same house 

admitting stolen property to be in their house anti 
not claiming it — No explanation as to how it got 
there -Offence, if made out. 

It is ssr«ing to sav that in no circumstances can a 
man be ...nvict.M <d being in possession of stolen pro- 
perty if there are inmates of the h«*uso otJicr than 
himself. The law is that no p.:rson can be convicted if 
,jt IS «loublful whetlier he or some oUier person had 
guilty knowledge that Uic property was in the house 
• occupied by him and otficrs. 


Where two brothers living in the same honse being 
charged under S. 457, Penal Code, admit that stolen 
property was found in their house and do not claim it 
to be theirs, but do n^t explain how it got there, and 
the fact that the house in which the property was 
found was occupied by both of them is established* 
they can be convicted under S. 457 especially when 
they were seen w'ith another person accused of the 
same offence on the evening before commission of the 
crime. A.I.R. 1936 All. 386 = 1936 A. L. J. 511 = 
1936 .\.W.R. 383 = 37 Cr.L.J. 813 = 162 Ind Cas. 964.. 

— . — S.457— parson found in possession of stolen 
property a couple of hours after commission of a 
burglary can be rightly convicted of an offence under 
S. 457. A.I.R. 1933 Oudh 117 = 10 O.W.N. 47 = 34 
Cr.L.J. 649 (1) = 143 lad. Cas. 835. 

3. 457 — Accused producing articles identified 

as belonging to the house owner — But articles 
incapable of Identification— Accused seen carry- 
ing away bundles on the night in question— No 
evidence that bundles contained the stolen articles 
—Evidence if sufficient for conviction. 


The accused was charged with an offence under 
I.P.C., S. 457. The only evidence against him was 
that he produced certain articles (clothes) which the 
owner of the shop in which the house-breaking was 
committed, identified as belonging to him. The 
articles wore incapable of identification and were such 
as any cloth merchant might stock and sell. One of.,' 
the P.Ws. deposed that he saw the accused early > 
morning, shortly after the offence was committed, 
somewhere in the vUlagc. carrying away bundles of 
cloth. It was contended that this evidence coupled 
with the production of the articles by the accused 
proved his guilt. 


Held, that unless it w.as established beyond all 
possible doubt that the bundles contained the goods 
stolen from the shop in which the offence had be^ 
committed or that the articles produced by accused 
were the stolen property belonging to the 
the shop, accused could not be convicted. 92 Ind. LM. 
587 = 7 L I..}. 277 = 2-5 P.L.R. 583 = 27 Cr.L.J. 299 
= A I R. 1925 Lah. 495. 


.S.457 Tank indicated by statement of 

accused— Vessels recovered from the tank not 
within sole control of accused — Sufficiency ox 
evidence for conviction. 

Wliere an accused arrested on the charges 
Ss. 457 and 3S0. m ikes a statement indicating a tanx 
from which vessels, corresponding to the description 
of .irticles stolen, .ire recovered, but whore the tanx 
is not the particular property, or within 
control of the .accused, but accessible to the public i 
general and it is d >ubtful whether the accused or seme 
other person concealed the stolen articles, such evi 
dence of itself is not sufficient for a conviction : .JW 
M.L.W. 791 = 1929 M.W.M. 785 = 2 M.Cr.C. 307 « 
1929 Cr.C. 614 = A.I.R. 1929 Mad. 846 = 57 M.L.J. 
548. 

S.457— Accused wearing gold ornament# 

carrying large sum of his own money at the tuw 
of his being caught Inside another’s hous^ 
Accused explcinatlon corroborated by 
witness— No evidence of door having been dwkw 
open or wall having been punctured— Evlaencw 
If sufficient for conviction. 
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The accused was caught ia the house of another. 
Me had with him at the time a large amount which 
ft>6loaged to him and he was wearing his ear-rings and 
•a gold ring. He was a goldsmith by caste and calling. 
The story of the accused was that he went to the 
house to negotiate the acquisition of the widowed 
•daughter-in-law of the proprietor of the house for a 
Telation of his own. This story was corroborated by 
•the statement of a man who was admittedly present 
-at the time. He was also a goldsmith by caste. 
This man was not mentioned in the first information 
creport. Although the accused was caught inside the 
house shortly before dawn, the house having been 
-duly shut up the night before ; it was nowhere said 
-^that any door was broken open nor any hole was made 
through the wall. 

Held, that under the circumstances the accused 
could not be convicted under S. 457. 86 Ind. Cas. 156 

= 26 Cr.L.J. 716 = 26 P.L.R. 31 = A.I.R. 1925 
Lah. 459. 


— S.457 — Case doubtful — Property not well 
identified. 

Where, upon evidence it appeared that the accused 
was with a party of men in one village in possession 
•of certain bundles containing property stolen from 
another village : 

Held, this evidence together with that furnished 
'by the following of tracks of party does not disclose a 
•clear case of an offence under S. 457. I.P.C., but a 
•doubtful one which entitles the accused to an acquittal 
18 Cr.L.J. 657 = 27 P.W.R. 1917 (Cr.) = 40 Ind. Cas*. 
.i05. 


S.457 — Criminal case— Conviction of accused 

— Inconclusive evidence. 

On a charge under S. 457, I.P.C., the accused was 
•convicted on the ground that some of property claimed 
'by the complainant as his was found in the accused's 
house and there were a few scratches on the body of 
the accused. It was found that the accused was an 
■enemy of the complainant and that some of the pro- 
•perty was not in the list of stolen goods and some were 
not identified. Under the circumstances the convic- 
^lion was set aside on revision as based on inconclusive 
•evidence. 79 P.L.R. 1915. 


89.457,380 and 411 — House breaking and 

’theft charge of — No direct evidence— Surrender 
of stolen articles by accused without explanation 
— Offence, nature of. 

A person was charged under Ss. 457 and 3Sf). There 
was however no direct evidence to prove house break- 
ung and theft but the accus<;d after some days surren* 
•derod the stolen coorls. He is guilty of an offence 
under S. 41 1 and not under Ss. 457 and 380, 17 Cr L I 

179 = 33 Ind. Cas. 819 (Mad.). ‘ 


4. Sentence 


Ss. 457 and 380 — Passing of separate 


tences. 

It is (piitc possible to commit the olfenco of hirki 
house-trespass without stealing anything at all just 
possible to cvjmmit theft in a l)'iil<ling withe 
committing lurking house-trespass. The offences a 
therefore, quite distinct and hence separate smiPm. 
can be pissed for each offence. A.I.R. 1915 .M id 3 

=• M.W.N-. 101 (I) ^ (1945] 

12— F. Y. D. 35. 


— —Ss. 457, 380, 71— Accused breaking house at 
night and committing theft — If cun be convicted 
both under Ss. 457 and 380— Criminal P.C., 
1S98,S.235(1J. 

The offence of lurking house-trespass or house-break, 
ing is committed whether the subsequent offence is 
committed or not. Section 457, I.P.C.. looks merely 
to the object with which the house trespass or house- 
breaking is committed ; it does not take into considera- 
tion the offence, if any. committed thereafter. There 
is no reason, therefore, why S. 457 should be considered 
a bar to a conviction for the offence committed after 
the house trespass or house-breaking. No doubt the 
offence of theft under S. 380, I.P.C.. cannot be commit- 
ted except by a person who has entered into a building, 
tent or vessel, but it is by no means necessary that the 
entry should have bean effected by trespass or house- 
breaking. The offence of theft under S, 380 may be 
committed by a person in liis own house. There is, 
therefore, no connection between S. 457 and S. 380. 
The offence of theft is no part of an offence under 
S. 457, and hence where an accused, after breaking 
the house at night, commits theft therein, lie can be 
convicted under S. 457 and also under S. 380 and 
S. 71 has no application to such a case. Section 235 
(1), Criminal P.C., authorises such convictions. A.I.R. 
1542 Oudh 214=; 1941 O.W.N. 1365 = 43 Cr.L.T. 
252 = 1942 A.W.R. 5=17 Luck. 513=197 Ind. 
Cas. 710. 


“ — Ss. 457 and 38(^^Goo96cutive sentences. 

Separate consecutive sentences under Ss. 457 and 
380 cannot be passed. 123 Ind. €as. 393 = 31 Cr.L.T, 
492 = 1930 Cr.C. 767 = A.I.R. 1930 Pat. 335. 


— Ss, 457 and 38(^~Separate sentences. 

vSeparate sentences cannot; be passed under S. 457 
and S. 380 of the Indian Penal Code for house-breaking 
followed immediately by theft: 2 W.R. (Cr.) 63- 8 
W.R. (Cr.) 31 ; 6 W.R. (Cr.) 49 ; 6 W.R. (Cr.) 92 and 
5 W.R. (Cr.) 49, Foil. 96 Ind. Cas. 528 = 5 Pat. 464 
= 27 Cr.L.J. 976 = 7 P.L.T. 794 = 7 A.I.Cr.R. 3 = 
A.I.R. 1926 Pat. 367. 


Ss. 457, 401 — Generally concurrent sentences 
shoiiM be given though consecutive sentences are 
legal. A.I.R. 1932 Lah. 298 = 33 Cr.L.J. 251 = 33 
P.L.R. 602 = 136 Ind. Cas. 27. 

-S. 457 — Burglary — Sentence. 

Burglary is a serious crime and who i ver it is 
detected, the person c-mcerned must be given a deter- 
rent punishment. A.I.R. 1932 Lali. 258 = 33 P L R 

2K-> = 33 Cr.L.J. 500 = 137 Ind. Cas. 716. 

•^. 457 — Sentence. 

When a policeman whose duty it was to protect the 
lives aiu property of the subjects of tlie Crown was 
convicted of a serious offence of Imrglarv. sentence of 
live years rigorous llnp^i^;onment was held not exces- 
sive. 12:. Ind. Cas. 639 = A.I.R. 1930 Lah. 667. 

— — S. 4o7 — The offence of house-bre iking bv night in 

onler to commit theft, under Cl. 2 S 457 I P C 

punishable with imprisonment for a term of 14 years 

and therefore S. .->62 Cr.P.C.. is not applicable to thw 

off. nee m the case of an adult. 103 Ind. Cas 839 = 

^ ~ ^ ‘‘^•I Cr.R. 568 = 28 Cr L 1 759 

A.I.R. 1927 Rang. 254. »-r.L.j. /aj 
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S. 458— Applicability— House-breaker— Com- 
panions. , , - 

Section 45S only applies to the house-breaker wdo 
actually has himself made preparation for causing 
hurl to anv person or for assaulting any person or for 
wrongfully restraining any person and so on, and not 
to hii; conipanions as well who themselves have not 
made sui h preparation. 77 Ind. Cas. 446 = 4 Lah. 
3P9 = 25 ( 1 l-.J. 398 = A.I.R. 1923 Lab. 509. 


— -S. 450 — Accused committed lurking house tres- 
pass and also caused grievous hurt in a courty’ard but 
It was n(^t proved that the courtyard was a part of 
the house: 

Held, that the accused could not be convicted 
under 5. 459. A.I.R. 1934 Cal. 557 = 38 C.W.N. 
446 = 36 Cr L.J. 619 = 154 Ind. Cas. 981. 


-S. 450- -Burglary— Accused armed with 

lathis. . , , j 

Whore a party of men armed with latms go ana 

commit liurglary and actually use the lathis in trying 
to escape, the provisions of S. 459 are applicable as 
there wes intention to commit burglary with arms 
even tlKuigh they flid not intend to use weapons unless 
there was occasion to do so. 117 Ind. Cas. 802 — 
11 230 = 30 P.L.R. 125 = 30 Cr.L.J. 838. 


— -S. 450 Causing grievous hurt after entry is 
complete -Nature of offence. 

The olferuc of house-breaking is complete when 
entry into the house is elfcctcd and any grievous hurt 
subsef|uent)\ caused bv the persons breaking into 
a house canimt be saifl to be grievous hurt caused 
while thev were committing the house-breaking. 
102 1 . 1. <':t< 450 = 49 All. 864 = 25 A.L.J. 515 = 8 
1 K. \ (( r ) 108 ^ 28 Cr.I..J. 554 = 8 A.I.Cr.R. 105 = 
A. I K. K*27 ah. 536. 

S. 460 -Scope and applicability. 

s. 460. I.r.C., applies to those persons who have 
actualK committed lurking house-trespass at night 
and not to il, ci.se who may have accoinpanh il their 
ass'n but dnl n'>t coininit the offence. It applies 

to tlie .1' I'l.il <hicrs and not to others. The act of 
I .ni'.mg 'le.iH. or grievous hurl by any one of tJic 
iutriHieis \M- .l«l ccTt.ainly make oth«;fs, who did not 
the n - l\' s I ilic- ricath or the grievous hurt, 

cciualK Ir .bl . 48 P.I..K. 425 « 228 Ind. Cas. 623 = 

4S( r 1. j. 260 A.I.R. 1947 I.ah. 188. 


S. 460 Scope. 

'^■Mil'll ion <lo«-s not ]>ro\i«lc K>r .an fiiTeiice but 
Tivi«-l\' «lown a principl*' of constructive liability. 

A. IK- K'-*' 2.S1 42 K.L.R. 229 « 4 1 Cr.L.J. 

779 lt:.l. < as. 672. 


an inmate of the house with Ja/his, He died anSi 
grievous hurt was caused to another 

Held, that the offence committed was one unden 
S. 460 and required maximum punishment of transpor- 
tation for life. A.I.R. 1936 Lah. 911 =38 Ct.L.J,- 

30 = 38 P.L.R. 1150 = 165 Ind. Cas. 874. 

'-nM*. 

S. 460 — “ At the time of committing of house. 

breaking by night ** — Meaning. 

The expression " at the time of the committing of' 
house-breaking by night” must be limited to the 
time during which the crin3inal trespass continues*- 
which forms an element in house-trespass, which is* 
itself essential to house-breaking, and cannot be 
extended so as to include any prior or subsequent! 
time. 2 P.R. (Cr.) 1882,FoU. 

A party of four people were running away being, 
discovered while breaWng into a house by night.- 
The accused was caught while so running and some- 
one of his party inflicted injury on the person arresting 
the accused, causing his death. 

Held, that the accused cannot be convicted under^ 
S. 460. 65 Ind. Cas. 628 = 2 Lah. 342 = A.I.R. 1921 

Lah. 94. 

-S. 460 and Ss. 326, 457 and 458— Anne* 

burglar* ** 

An armed person breaking into a house to comout. 
theft and stabbing his pursuers to death, is not 
under S. 460 but under Ss. 326, 457 and 458. 27 P.Rr 
1916 (Ct.) = 18 Cr.L.J. 350 = 38 Ind. Cas. 734. 

rSs. 460, 366 and 149— Conviction under— Verjr 

long term of sentence — No harm done to 

The accused were convicted under Ss. 260 and 366- 
read with S. 149, I.P.C. and sentenced to various very” 
long terms of imprisonment, except for the gnevou^ 
injury to one of the inmates of the house, no great 
barm was done and the girl was rescued : 

Held, that the case did not call for very 
scntcnc-cs and tliat thev should be reduced. A.LK*- 
1936 Lah. 15 = 37 Cr.L.J. 430 = 38 P.L.R. 323 =- 
161 Ind. Cas. 313. 


S. 463. 

See also S. 465. 

Synopsis. 


1. Offence under. 

2. Proof of offence. 

3. Miscellaneous. 
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I. Offence under. — See also S. 464. 


. - -Ss. 4<.b unil .302 — K«rs<.n t.'iiisiiiK death at time 
<,f I I .lu ill' ' i;." InrUiiu* h<>u>« -lr<'bpass by niKh* • 

IKIil. Wco \u: Ii‘>t i-siapi- L»«-ing 

-- ;u*'J 'i - 304. A.I.K. 1940 L.nh. 281 - 4- I .L.R. 
n 1 • l.,J. 779 189 Ind. Cas. 672. 

S f'lO \ii iind« r 8. 460 is not an rifToncc 

Ul„. il l- . I t !■ S ll.olt tho„;!h it may frequently form 
1 , 1, 1 .1 .1 • t.ii u lion "b" b -dv* iiKlmb s 
PiUi Ml ;t:<7 1936 A.W.K. I = 1936 A.l.^J. 518 = 

r; III I 7**4 58 A. <>9.S 1(>3 Ind. ( as. -5.1. 


. -S. IM) -Whili- 
p,ir po.i' .1 numb< r <>f 
J I'l- . iM'tere'l a 


.'ibdutiinj^ a woman for whirh 
persons aiiiK'd with chlmris ;ind 
• at ni^hi. some of them utt.u'ked 


(a) Essentials of. 

(f'j What amounts to. 

(t) What docs not amount to. 

(a) Offence under — Essentials of. 


-S. 463 — ‘ Person * — Idol. 

,\n iclol being a jinlicial pcrs<!n 

lerson ” within the «lefinition under Code, the 3 

re of an idol constrtutes tlie offence of to § I 

I.R. 1944 M id. 77 = 56 L.W. 645 = Mai'.. 

5 = 1943 M.W.N. 712 (1) = I. L.R. (1944) Ma 

5 = 211 Ind. Cas. 528. 


um 
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— S. 463 — Essentials. 

Intent to cause injury is not an essential ingredient 
— ** Dishonestly or fraudulently " are not tautological 
— “Fraudulently” does not imply deprivation of 
property or an element of injury. A.I.R. 1944 Lah. 
380 = 46 P.L.R. 255 = 46 Cr.L.J. 341=217 Ind. 
Cas. 387. 

Ss. 463 and 464 — For supporting false defence, 

document fabricated by putting false date and 
spurious postmarks on envelope. 

The proper administration of justice is so vital to 
the ordered existence of a civilized community' that an 
intent to defraud justice is something very closely, 
very nearly affecting the public and the complainant. 
Hence, if the accused, in order to make good a false 
defence and to cause justice to miscarry, fabricates 
a document, by putting false dates and spurious post- 
marks on an envelope, he does it witli one of the 
intents referred to in S. 463, I.P.C. A.I.R. 1943 Sind 
46 = 43 Cr.L.J. 905 = 202 Ind. Cas. 773. 

Ss. 464 and 477 — Alteration in document — 

Erasion of thumb impression. 

A thumb impression in account books means a 
signature to the receipt for money or acknowledg- 
ment of liability. The eration of the thumb 
impression in account books, therefore, constitutes 
total destruction of the receipt or of the acknow- 
ledgment and not a mere alteration in the document. 
The oflence does not fall under S. 463 or S. 464 but 
under S. 477 and a complaint by the Court (because 
the erasion was made while the account books were in 
the Court) was incompetent. 1936 M.W.X. 489 (2). 


S. 463 — ** Making of part of document ” — 

Proof of falsity. 

The “ making of a part of a document “ must be 
the making of a part of a false document and in the 
making of a part of a document not only the intention 
or purpose must be proved but the fact that the 
document was false must also be proved. 115 Ind. 
Cas. 135 = 1929 A.L.J. 592 = 10 L.R.A. (Cr.)86 = 12 
A.I.Cr.R. 14 = 30 Cr.L.J. 408 = 1929 Cr.C. 6 = 
A.I.R. 1929 All. 396. 

S. 463— “Claim 

The term “ claim ” is not limited in its application 
to a claim to propert^^ only ; 15 All. 210 and 25 Cal. 
512, Foil. 118 Ind. Cas. 385 = 10 Lah. 545 = 30 
Cr.L.J. 900 = 30 P.L.R. 724 = A.I.R. 1929 Lah. 152. 

S. 463 — Creation of false document for sup- 
porting even true or genuine title. 

In order to constitute forgery the document need 
not be intended to support a false claim or a false title. 
If. in order to support a true claim or a genuine title, 
a false document is created, it is a forgery. Whether 
a document is a false document or not, does not depend 
upon the adjudication of the Court on the claim or title 
which is intended to be propped up by the false docu- 
ment. 96 Ind. Cas. 85l> = 7 A.I.Cr.K. 58 = 27 
Cr.L.J. 994 = A.I.R. 1926 Mad. 1072. 

S. 463 — “ Claim or title 

A conviction under S. 465 would stand though the 
fabricated document was intended to confirm an 
already existing title only, and not to create a new- 
one. 6 M.L.T. 266 = 10 Cr.L.J. 367 = 3 Ind. Cas 
736. 


— Ss, 463, 464 and 465 — School te^acher required by 
Board to keep diary of work regularly — Alteration to 
disguise fact that it had not been kept on certain dates 
— Teacher, held guilty under S. 465. A.I.R. 1936 
Rang. 380 = 164 Ind. Cas. 1088 = 37 Cr.L.J. 1059. 

S. 463 — Forged document — Maker of part of 

document — Presence of maker at completion — 
Whether necessary. 

Under S. 463, I.P.C., not only the maker of a forged 
document but the maker of a part of such document 
is declared to be guilty of forgery if he has made such 
document or any part of it with the requisite intent. 
It is. therefore, immaterial if the person who makes 
a part of the forged docum* nt was pres<nt or not at 
the time when the forged document was completed 
A.I.R. 1933 Sind 37 = 26 S.L.R. 105 = 34 Cr L 1 
305 (2) = 142 Ind. Cas. 74. 

■ - '-Ss. 463 and 465 — Offence under — Ingredient. 

In order to constitute the offence of forgery it is not 
necessary that the wrongful gain or loss should be 
actually caused. It is sufficient that there should be 
the intention of causing it where certain so-sharers 
applied for entry in the revenue papers so as to include 
certain additional names therein and it appeared that 
the signatures of certain parties wx-re put as tliougli it 
was authorised, held that the accused were liable to bo 
convicted under S. 471. though not under S 466 
I.P.C. 1930 A.L.J. 1451 = 1931 Cr.C. 418 = 32 
Cr.L.J. 559 = 130 Ind. Cas. 492 = A.I.R. 1931 A 


S. 463 — Essentials of offence under-- Intent Ic 

commit fraud— Process-server forging names 
to save himself of trouble or from consequences 
of neglect of duty. 

An intent to commit fraud iiuolves an intent to 
cause injury. It involves something more than mere 
deceiving. 

Where a process-server, with a view to save liinisel 
trouble or possibly to hide the fart that he had neg- 
lected his duty, forges th-- names «)f certain persons on 
whom he was to serve notices, such an act does imt 
show an intent to commit fraud. A.I.R. I035 Ran‘» 
203 = 36 Cr.L.J. 1025 = 156 In<l. Cas. 88S. 


Ss. 463 and 464— Forgerj — Essentials of. 

In order to constitute the offence of forgery under 
Ss. 463 and 4M. the document must be made dis- 
honoslly or fraudulently. In ord. r to !)e fraudulent 
there must be some advantage on the one side with a 
Cf>rresponding loss on the other. Kveh case has to bo 
decided on its own facts. A.I.R. 1932 Horn 545 = 
34 Bom. L.R. 1090 56 H. 488 = 34 Cr 1 I 347 - 

142 Ind. Cas. 386 (2). ‘ ' “ 


7 
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possibility of actual deceit and injury. 

H of an intent to 

defraud, there must be a possibility of some person 

being defrauded by the forgerv, or there must be a 

possib.hty of some person b<-ing not onlv deceived but 

injur«-d by the forgery. 1 J Bom. H C R 3 Foil 

A.I.R. 1930 Pat. 271 = 126 Ind. Cas. 862 ' ^ 
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S, 463 — Necessary elements. 


The elements which have to be proved in a case of 
forgery are (i) that the document is not executed on 
a date on which it is shown to have been written and 
(ii) that the parties who executed it do so with fraudu- 
lent intent. lOt) Ind. C«is. 679 = 6 Rang. 49 = 29 
Cr.L.J. 599 = A.I.R. 1928 Rang. 117. 

S. 463 — Using false document. 


If a man intends to gain an unfair advantage by 
deceitful means and uses a false document for that 
purpose, liis conduct is fraudulent. 96 Ind. Cas. 
S50= 7 A.I.Cr.K. 58 = 27 Cr.L.J. 994 = .\.I.R. 1926 
Mad. 1072. 

S. 463 — “ Defrauding ’ —Meaning, 


The expression ' intent to defraud '* as it occurs in 
S. 4G3. Indian Penal Code, implies conduct coupl^ 
with intention to deceive and thereby to injure ; in 
other words ■' defraud ” involves two conceptions, 
namely, deceit and injury to the person deceived, that 
is infringement of some legal right possessed by him 
but not necessarily deprivation of property : 38 Cal. 
75, FoU. 90 Ind. Cas. 534 = 42 C.L.J. 215 = 26 
Cr.L.J. 1574 = A.I.R. 1926 Cal. 224. 

S. 463— Absence of intention to cause It to be 


believed that the document was signed by another 
person — No forgery. 

Per Mukorji, J. — If a person gives a note or other 
security as his own note or security, and the credit 
thereupon be personal to himself without any relation 
to another, his signing such a fictitious nams may 
indeed bs a cheating b it wjll not am>uat to forgery, 
for in that case it is really the in-itrument of the party 
whose act it purports to be and the creditor has no 
»ther security in view. But that if a note be given 
in the name of another p.'rson either really existing 
or represented so to be and in that light it obtains a 
superior credit or induces a trust wliich will not be 
given to the pirty himself, it is then a f.ilse instrument 
.and punishable as forgery. We have to judge of the 
intention at the tune wh-'n the document was made 
and It IS upon that int-ntion that the criminality of 
the act has to bo judged. 

Where in making out the cheque the accused in- 
tended to pass it otf as a gimuine cheque drawn by 
liimself in his own favour. 

Held, that tier.- w.as no forgery, 84 Ind. Cas. 

1114! => 41) t .L.j. 24ii T= .S2 < .tl. .U7 = 29 C.W.N. 4-17 
2H('r.I..J. -hjl • A l-K. 192SCal. 14. 

— Ss. 46.4 anil 467 Forgery — Fraud. 


fraud ” in its true significance wis not made oat ; 
and there could be no conviction under 6s. 465, 471 or 
477-A. (1909) 14 C.W.N. 82 = 36 C. 955=10 
Cr.L.J. 581 = 4 Ind. Cas. 416. 


•Ss. 463 and 464 — Forgery. 


riir- conc" ihii- 111 in alr< .idy practise<l fr.ind is a 
fr.i»il. '^7 Iknn. 15 Bom. L.R. 708 = 14 

<.r.l ...1. -SIS ■- 2n !m 1 < .is. 998. 

Ss. 46.4, 471 nn.l 177 A Accounts, tampering 
with, to remove evidence of misappropriation 
Altered .lecomits slio.ving true extent of liability 
I nK'iil to (K fr:uHl* 

U li*r«* ni ! ti* Fi incAT « of inisappro* 

.11 •>t a sum ..i Ks. In. the .itnounl was sli >wn m 
111* -.iLMiuitb ns \u'cu on a el ite on 

whieli it L'jilhl not li.iVe Ix-ell n-eived. 

llehl. that Ih.- entry, though false did not conceal 
li.ihility Vtit rath.T sliowrd in regard to such li.ibility 
tlu' iru., position of affairs: and so ’’intent to de- 


Whenever the word * fraud ’ or " intent to 
defraud ' or ' fraudulently ’ occur in the definition 
of a crime tw» elements at least are essential to 
the commission of the crime, namely, first, deceit 
or an intention to deceive, or in some cases mere 
sjcrccy ; and, secondly, either actual injury or 
possible injury or an intent to expose soxne person 
either to actual injury or to a risk of possible injury by 
means of that deceit or secrecy. Under S, 463 the 
making of a false document with any of the intente 
therein mentioned is forgery, and S. 464 sets torto 
when a person is said to make a false document within 
the meaning of the Code. Therefore if a perwa 
fabricates documents with the view of assisu^ 
another to bring a suit on which he has been engage 
to a cuccossful issue and intending to deceive the 
police Officer or officers to whom they are directed into 
acting in them as genuine documents, he is of 

forgery; 15A. 210: 25 C. 512 and 28 M. 90 FoU. (1906) 
A.W.N. 48 = 3 A.L.J. 149 = 23 A. 358. 

Ss. 463 and 464— Forgery— Essentials— Intent 

to defraud — Fraudulently — Claim — Spurious 
signature In a certificate with a view to get 
exempted from producing the attendance cerml- 
cate as preliminary to admission as canal aatn 
for examination. 

The accused applied for admission as an 
to the Mitriculation Examination of the Madw 
University. Not having kept terms in any recogniw 
school, he sent a certificate along with the 
purporting to have been signed by the headmaster 
a recognised school that he was of a go^ 
and had attained his twentieth year. The certificam 
was spurious. The bye-law of the University requiring 
the certificate ran as follows Provided that a 
candidate who produces a certificate from the n^ 
master of a recognised high school that he is o g 
char.actcr and has completed his twentieth ^r sh^ 

be exempted from the production fhe 

certificate.' The University did not adroit him to too 

examination, but confiseated the fee paid by 

accns«'d. 

Held, by tve majority {Subramonia Aiyar ^ 
Dm ifs. JT.. dtxxnttirntt) that the accused was gumy 
of forgery. Per Chtrf fusfiee : — The 
plete if .1 «loc«im-nt. false in Uct. is made with mtw 
to commit .1 fr.iiid although it may not h^ive 
mad.- will) one of the either intents specified in is- ♦ 
An iiit. iul.d deprivation of property is not an essenu 
element of .in intention to defraud. A claim 
admitted t > a University examination is a claim wi 
the me.uiing of S. 463. The word 'claim 
be limited to a ckiim with reference to P''®P5^ ^ 
a cl.mn . nforceabk at law. H the accus'd fabrica^ 
the c.riilicatc with the intention that the Um ... 
slionl dtike action on it. it must be taken that 
s> • with the intention of c.ansing loss or dotnm ^ 
the University.' (Per Subramonya A^yar. 

'• The m -.ining of tlie phrase ’ with intent to 
is with intent to ileceive in such a manner ^ 
any person to loss or risk of loss". Per 
TIic University did not suffer any loss. A ^ 
bo defrauded must suffer some harm or namajs 
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injwry. Per Be^tson, J . : — The act was fraudulent 
both by reason of tlie advantage the accused intended 
to secure, but also by reason of the injury to the 
University and through it to the public from such acts 
if unrepressed. (1905) 28 M. 90 (F.B.). Si’e 25 M. 
726 = 12 M.L.J. 68. 

1. (b) Offence under — What amounts to. 

Ss. 468 and 465 — Accused altering date of 

bahi with intention to convert illegal claim into 
legal one — OffenCsJ — Sentence. 

Where the accused realised that his claim was very 
likely to be an unenforceable one unless he altered the 
date of the bahi, and his intention in fact was t« con- 
vert an illegal or doubtful claim into an apparently 
legal one and altered the dates in the bahi : 

Held, his action must be held to be dishonest and 
he was liable to conviction for forgery. 

Held, also that as accus.d had a good claim except 
for the technical bar of limitation, the Court should 
not view his action with tlu same severity as i^ he had 
attempted to make out a claim for which tlierc was no 
basis at all and sentence of imprisonment might be 
remitted and fine imp-'sed. A.i.R. 1937 Nag. 89 = 
l.L.R. (1!»37) Kag. 45 = 38 Cr.L.J. 233 = 166 Ind. 
Cas. 310. 

Ss. 463, 465 and 193 — Fabrication ‘•f electoral 

roll is an offence under Ss. ly3 and 465. A.I.R. 1934 
Cal. 838 = 39 C.W.N. 2t) = 62 C. 275 = 36 Cr.L.J. 385 
= 153 Ind. Cas. 657. 

Ss. 463 and 465 — Object of screening oneself 

— Main object to screen oneself from punishment 
— Incidental probability of gain — If offence. 

W'^here an accused person manipulates entries in 
certain registers with the main object of screening 
himself from punishment for a past offence, he will 
yet be liable if he stands to gain by his act. as for 
example, if as a rer-ult of such entries he will be conti- 
nued in service while as a fact he is not ht to be 
continued. 92 Ind, Cas. 433 = IS S.L.R, 199 = 27 
Cr.L.J. 257 = A.I.R. 1925 Sind 233. 

Ss, 463 and 465 — Forged certificate. 

A false statement in an application for a jxjst and 
a forged certificate amount to offences under S. 465, 
76 Ind. Cas. 225 = 25 Cr.L.J. 129 = 4 U.B.K. 174 = 
A.I.R. 1925 Rang. 9. 

Ss. 463 and 465- Accused using forged 

receipt for debt due from him but written off as 
bad debt — Object to obtain certificate of solvency 
— Offence. 

Where accused who wac an insolvent, desiring to 
obtain a certificate from the receiViT that he was 
solvent, in order to be able to tender ff»r Municipal 
contracts, produced before the Rec<-ivef a forged 
receipt for a debt vhich the crt<Jit<jr had written off as 
bad debt. 

Held, that he was rightly convicted under S. 465 
read with S. 471. 59 Ind. Cas. 200 = 43 .MI 225 = 

22 Cr.L.J. 5G = A.I.R. 192i All. 356. 

— Ss. 463, 465 and 471 — Forgery — Dishonest 
Into *1 “o — Forging receipt fsr getting appoint- 
ment. 

An insolvent who applied for «ome contract work 
was asked to produce an order that he was solvent. 
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To obtain a certificate of solvency he produced befwre 
the Official Receiver a forged receipt showing that he 
had paid up a certain debt which the cre<*litor had 
written off as a barred debt. 

Held, the intention of the accused was by nn;ans of 
deceit to obtain a wrongful gain to himsilf so that 
he had acted dishonestly and was guilty under Ss. 465 
and 571. 18 A.L.J. 1137 = 59 Ind. Cas. 200 = 43 

A. 225 = 22 Cr.L.J. 56. 

Ss.463 and 465 — Signing certdicate of pur- 
chase of arms and ammunition in false names. 
and giving wrong address. 

Accused, an European who was entitled to possess 
arms, signed a prescriLtd certificate of purchase 
arms in the name of another with an address not his 
own, thereby deceiving the gunsmith and the Gov- 
ernment. Held, that he committed forgery, his act. 
having been d^ne fraudulently if not dishonestly. 43 
Cal. 421 = 20 C.W.N. 326 = 17 Cr. L.J. 69 = 32: 
Ind. Cas. 661. 

1. (c) Offence under — What does not 

amount to. 

Ss. 463 and 465 — Clerk of tho Court making false- 

entry in diary of Court only to screen his own negli- 
gence as clerk — No other intention — He, by his act, 
not facilitating any misappropriation or embezzlement 
nor did intend to cause injury to any other person : 

Held, that the clerk could not be convicted either 
under S. 477-A or under S. 4b5. I.P.C, .\.I.R. 1939 
Rang. 156 = 40 Cr.L.J. 552 = 181 Ind. Cas. 439. 

S. 463 — No fraudulent act — Plaint forged ini 

order to save case being barred by limitation. 

The mere fact that the person forged signature ot 
another person, in a plaint, to enable him to file the 
plaint in time to save cast? being barred by limitation/ 
will not make the act of the person frauduli nt. A.I.R. 
1930 Pat. 271 = 126 Ind. Cas. 862. 

S. 463 — Forgery, what is— -Entry of excess- 

payment in muster-roll. 

An entry of excess payment in a muster-roll would 
not make the muster-roll a forged document. IIS- 
Ind. Cas. 135 = 1929 A.L.J. 592 = 10 L.K.A. Cr. 
86= J2A.I.Cr.R 14 = 30 Cr.L.J . 408 = 1929 Cr.C. 6 
= A.I.R. 1929 All. 396. 

S. 463 — False certificate. 

false certificate of not very great i.-nportance igi 
not a forgery as it is not made an aUulavit. 115 Ind. 
Cas. 135 - 1929 A.L.J. 592 10 L.K.A. Cr. 8d = 12 

A. I. Cr. K. 14 = 39 Cr.l,.J. 408=1929 Cr.C. 6 = A.I.R. 
1929 All. 336. 

— ■ — -S. 463 — Antedating document. 

Merely antedating a docKinent is not forgery unless 
tliere is dishonesty or fraud on the part of the alleged 
forger. 98 Jncl. Cas. Ill =8 P.L.T. 104 = 27 Cr. 
L.J. 12C3 = A.I.R. 1927 Pat. 87. 

S. 464 -Account books — Account books not 

kept in ordinary course of business — If neces- 
sarily forged. 

It is ono thing to hold that because an actc»unt book 
does nor appear to have been ke})fin l-te regular 
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course of business and does not contain entries that 
it ought to have contained, it cannot be acted upon 
in order to convict a person whose name appears 
therein as having received money, and it is quite 
a different thing to hold as a positive fact that that 
account book is forged ! and in absence of any other 
evidence no prosecution should be allowed to be 
launched on tlic basis that it was forged. 98 Ind. Cas. 
56 = 27 Cr.L.J. 1240 = A.I.K. 1927 Pat. 47. 

S. 463 — -Fabrication of false evidence — Intent 

to weaken criminal case against accused — Nature 
of offence. 

Where the intention in of the accused is to discredit 
the e\i<ience of witnesses that might be produced 
against him b\ the complainant in a criminal case, the 
offence committed by him would be one of attempting 
to fabricate false evidence and not forgery. 86 Ind. 
Cas. 671 - 7 L.L.J. 118 = 26 Cr.L.J. 847 = 26 
IM..K. 95 ^ A.I.P. 1925 Lab. 327. 

'Ss. 463 and 471— Forgery — Making — Copy of 

a forged document. 

Where a maker of a copy of a forged document has 
auiliority to make the copv, a false copy is a false 
document ; but where tl\e maker of the copy holds 
no office reasonably capable of being construed as 
giving him such authority, then he does n<)t commit 
the offence bv making the false copv. 4 Pat. L.J. 
16 = 20 Cr.L.J. 142 = 49 Ind. Cas. 174. 

— Ss. 463 and 465 — Forgery — Antedating a will. 

Mere antedating a will tbies not amount to forgery 
in the absence of otlier circumstances. 3 O.L.J, 477 
= 17 ( r.I..J. 540 = 36 Ind. Cas. 588. 

— -S. 465 — .Signing a telegram in another's 
name. 

Mere signing a telegram in another's n.ame 

to cause injury to him and 
actually causing to injurv. will not amoung to forgery 
though tlie signature w.as witliout autlioritv. 16 
Cr.L.J. 76 = 26 Inti. Cas. 668 (Cal). 

Ss. 463. 465 and 477- A— Receiving V.P.P. 

money — False entry in register that the parcel 
was refused. 


guilty under Ss. 465, 471 and 477-A, for the real 
purpose is not to defraud but to remove evidences of 
crime. 36 Cal. 955 = 14 C.W.N. 82 = 10 Cr.L.J. 
581 = 4 Ind. Cas. 416. 


— > — Ss. 463 and 471 — Forgery and using a forged 
document. 

Where the accused, a tahsildar of an estate, prepared 
a false receipt acknowledging on the part of his 
employer tho receipt of certain papers and it was 
proved that some of those papers were in the office of 
the estate but as to the rest the prosecution failed to 
prove that they were not also in tlie office of the estate. 

Held, that the accused could not be convicted of an 
offence under S. 471, as the prosecution had failed to 
prove any <lishonest or fraudulent intention on the part 
of the accused in making use of the receipt. The 
preparation of a false receipt acknowledging on the 
part of a certain person the receipt of certain docu- 
ments, after having made over those documents to 
that person, does not amount to an offence under 
S. 463, nor does the use of such a receipt constitute an 
offence under S. 471. (1908) 8C.L.J. 317 = 12 C.W.N. 
1113. 

S. 463— Falsification of accounts to conceal 

criminal misappropriation — Cr.P.C., S, 342. 

Where a person misappropriates a sum of money 
and to screen the misappropriation falsifies the account, 
the offence will not constitute a forgery for want of 
tlie intent described in S. 463, but becomes part and 
parcel of the offence of misappropriation and the 
whole transaction must be considered practically as 
one offence consisting of criminal misappropriation. 
(1904) 6 Bom. L.R. 94. 

2. Proof of offence. 

— — Ss. 463, 464, 467 and 471 — Forgery — Proof of 
— Onus on prosecution. 

To cstablisli forgery the prosecution must prove not 
only that the document is a false document under 
S. 464, I.P.C., but that it was forged by the accused 
with one of the intents mentioned in the S. 463. (1918) 

P.H.C.C. 36 = 19 Cr.L.J. 344 = 44 fnd. Cas. 456. 


hi i>- tin* .u t.us-d r«'< <uv< il thr j>r<M ct-fl.s a \‘.P.I 
an<l kr-pi it hiins -K instc.id «if iinmciti,it«-ly rcmiHin 
If f'l tin- \'«jnfh>r of til*.- arii< b- aiul m;ide a false cntr\’ i 
»1 m' o! V.l'P, artj.los I-, the i-llcct that tb 

pan i-l in tpiostion li.ul ri-(us«-«l 1>\’ the ad<lressc 

and ri-tiirne<l to th»- vendor. 


ll<d<l, ih.li Me- f.K ts constituted an offence under 
-147 .tiid n>»t one under S. 465. I'he fact that the 
•iM Used ^ 11 1 < 'i'i|uenll V remitted the motiev docs n»>t 
m.-ik. .in\ difference.' ]| ( r.l. J. 1S5 - U.H.K. (1907- 
1909) T-i-nal ( o<le. p 29 - 4 Itul. Cas. 1089. 


• Ss. 4b.L 46.5, 471 and 477-A Altering ac- 
counts to show receipt of sums misappropriated. 

! '*r .111 iftleiice under .anv r>f tho Ss. 46.5, 471 and 477 
• here nor t ;,n intention to commit fratid. 

li'Te Uk: accus*-<l altiTod c ertain accounts for the 
l-ui)-o‘/ «if sii«\viTig the receipt of a certain amount 
^'hi' li li.. , [jeen « riminallv misappropriati'd. In- is not 


S. 463--* Forgery ‘ 'Intent to cause damage, 

etc.’ — ‘Possible intent ’—Duty of prosecution to 
prove intent. 

It is not enough for a conviction under Ss. 463 and 
467 if a possible intent to cause damage or injury or 
to support any claim or title could be inferred from 
the facts. The prosecution must give some evidence 
from which such intent ami dishonesty can be legiti- 
mately inferred. (1902) 6 C.W.N. 382. 

-Ss. 463 and 465 — Offence under — If made out. 

•SVe P« nal Code. Ss. 23. 25. 29 and 465. 1949 A. L.J. 

183 1949 A. 353. 

S. 46.3-- Forgery — Complainant need not be 

confined to witnesses stated in complaint. 

A complainant who allegc.s forgery in respect of a 
document by antedating it is not obliged to confine 
bimseU to tile evidence of tlve witnesses named in the 
petition .f complaint. A.I.R. 1936 Pat. 531=3 
H R. 54 = 38 Cr.L.J. 72 = 165 fiid. Cas. 564. 
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S. 46^— Forged writing— Imitation closely 

vcopied from forged writing— Whether proper 
^standard for comparison — Proof of fraud — Evi- 
*dence required. 

It is not conceivable that a suspected forger would 
^deliberately imitate the forged writing and create 

• evidence against himself. Consequently, such writing 
•does not afford a proper standard for comparison. 

Proof of fraud by positive and express evidence 

• cannot be expected in the large majority of cases and 
in such cases, circumstantial evidence is the only 
means available. But such evidence must not fall 
•short of proof and no conviction can rest on mere 
ssuspicion and conjecture, however strong these may 

be. 

fCaution to be observed in relying on identification 
-evidence pointed out.] A-I.R. 1933 Lah. 30S = 34 
•Cr. L.J. 714 = 34 P.L.R. 694 = 144 Ind. Cas. 301. 

S. 465 — Non- resemblance of writing. 

Conviction for forgery cannot be based on non- 
tresembhinco of handwriting. 82 Ind. Cas. 145 = 28 
C.W.N. 947 = 40 C.L.J. 135 = 25 Cr.L.J. 1217 = 
A.I.R. 1924 Cal. 960. 

Ss. 463 and 465 — Facts to be considered — 

Test — Characteristic peculiarities of individuals 
— Mere comparison of writing — If enough. 

Per Das. J. — It is dangerous to come to any conclu- 
sion as to forgery on a mere comparison of hand- 
writing. 

One of the most useful tests in construing a case of 
uorgery is to see whether a clear dissimilarity of habit 
*can be traced through the documents tendered. If 
• there exists such a dissimilarity, then it is difficult to 
•say that the same person wrote them all. The judicial 
mind has constantly taken advantage of the charac- 
"teristic peculiarities of individuals when a question 
has been raised whether their writings have been 
•forged, such peculiarities being most commonly mani- 
fested in the formulation of an idea or in the mode of 
spelling particular words. 65 Ind. Cas. 882 = 3 Pat. 
L.T. 653 = .A.I.R. 1922 Pat. 619 (F.B.). 

— Ss. 465 and 467— Forgery — Similarity of 
handwriting. 

conviction for forgery cannot be based on the 
"mere similarity of the handwriting of the accused 
•without other evidence oi complicity. 20 Cr.L.J. 

, S34 = 51 Ind. Cas. 774 (Pat.). 

Ss. 463, 465 and 471 — Forged document — 

Handwriting of the accused — Evidence — Initials 
•of the accused at the bottom. 

Where the body of the document forged is entirely 
in the liandwriting of a p^Tson, it is evident that he 
•forged it. 

The initials of one of the accused at the bottom of 
a forged document, are not enough to prove forgery 
against him. (1914) M.W.N. 363 = 15 Cr.L.J. 417 = 
24 Ind. Cas. 15.3. t 

S. 463 — Expert evidence — No corroboration — 

Illegality of conviction.^ 

^ Coavi55i^n under S. 465 based only upon the tin- 
.•:Corroborafti. statement of a finger print expert is had. 


463 — 2. Proof of offence. 

especially when be has not been called as a witness 
and cross examined by the accused. 77 Ind. Cas. 423 
= 4 Lah. 246 = 25 Cr.L.J. 375 = A.I.R. 1923 Lah. 
622. 

Ss. 465 and 467 — Forgery of cheque — Expert 

evidence as to handwriting. 

To base a conviction upon the opinion of an expert 
in handwriting is, as a general rule, very unsafe. 
When it is sought to convict a clerk employed in an 
office of forgery upon the supposed similarity between 
his handwriting and that^of some fragmentary pieces 
of writing upon which the charge is based, tlie prose- 
cution should make an attempt to show that the 
accused is the only man in the office wlio could have 
written the forged document. (1904) 2 A. L.J. 444. 

Ss. 463 and 465 — Admission and confession — 

Admission in civil suit about genuineness of 
document — If confession of forgery. 

Admission is usually applied to a civil transaction, 
and to those matters in criminal cases which do not 
involve a criminal intent, while the term confession is 
usually used in criminal Court as denoting an acknow- 
ledgment of guilt. .Admission in a civil suit that 
a document is genuine cannot in tlie forgery case be 
regarded as confession at all. 1929 Cr.C. 194 = .A.I.R. 
1929 Cal. 539. 

Ss. 463 and 470 — Intention — How far a matter 

of inference. 

I 

The intention necessary for offences under Ss. 463 
and 470 cannot be merely inferred from the conse- 
quences that should be anticipated from the action of 
the accused. (1902) 4 Bom. L.R. 440. 

3. Miscellaneous. 

S, 463— * Forgery 

The word " forgery ” is used as a gcn.-ral term in 
S. 463, I.P.C., and that section is referred to in a com 
prehensive sense in S. 195 of the Cr.P.C. 12 Boni. 36, 
FoU. 96 Ind. Cas. 521 = 1 Luck. 523 = 7 A.I.Cr.K. 
45 = 3 O.W.N. 614 = 27 Cr.L.J. 969 = A.I.R. 1926 
Oudh 485. 

S. 463 — Reference in S. 195 (1) (c), Cr.P.C. 

S. 463, I.P.C. is used in S. 195 (I) (c) in a compre- 
hensive sense so as to embrace all species of forgery 
and thus includes a case falling under S. 467. S5 Ind. 
('as. 377 -- 5 Lah. 550 = 26 Cr.L.J. 537 -A.I.R. 
1925 Lah. 266. 

S. 464. See also Note under S. 463. 

S. 464 — Interpretation — ‘Makes ’. 

The word '* makes’* means, creates or brings into 
existence. 

A writing may purport to be a will although it turns 
out to be teclmically defective (41 Mad. 589, Rel. on), 
and therefore such a will, though incomplete anti 
ineffective, cannot be said to have been not “made" 
within the meaning of S. 464. Ill Ind. Cas. 435 = 10 
Lah. 265 = 11 A.I.Cr.R. 171 = 31 P.L.R. 41 = 29 Cr. 
L.J. 851 = A.I.R. 1928 Lah. 681. 

S. 464 — Antedating. 

Mere antedating of the document would not neces- 
sarily make it a false document unless it operates or 
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could operate to prejudice anyone. 98 Ind. Cas. 252 

® 133 = 27 Cr.LJ. 1308 = 

A.I.R. 1926 Pat. 535. 


S.464 — False documents, what are — Kabu> 

liats. 

Kabuliats of a past period prepared subsequently 
by usufructuary mortgagee to defraud mortgagor as 
to the amount paid by mortgagor's tenant are forged 
documents. 88 led. Cas. 283 * 26 Cr.L 1 1115 = 
A. I. H. 1925 Nag. 337. ^ 


Held, they were not guilty under S. 464 as they ha<fi 
informeo the Magistrate that their names were ther 
names they afterwards signed to the bail bond and' 
therefore they could not be held to huve intended to. 
cause vhe Magistrate to believe that the bond was. 
signed by a*iy real or fictitious person ether than the- 

accused (1910) M.W.N. 232 = 8 M.L.T. 124=11 
Cr.L.J. 440 = 7 Ind.Cas. 176. 


S. 464 — Executing 

an adopted son of the 


a mortgage claiming to be- 
deceased owner. 


S. 464 — Kabln-nama. 

Where a Muhammadan with the intention of making 
a claim to a woman's property, alleged marriage with 
her and executed a false kabin^ama in her favour 
to support his claim. 


Held : that the document was not a false document 

S:'536t,rc.Ll.72"3‘!' 


11 entry not imposing a 

liability — No forgery, 

Evoiy false or fabricated document is not a forged 
decument. Tiiere must be acts that constitute the 
document a false or fabricated one, that is to say. the 
case mu.^t fall within the definition of making a false 
document in S. 464, I.P.C.. and such false document 
must al.M> possess the character or tendency described 
m S. 463. An entry to the credit side which amounts 
to merely an assertion to the i fleet that, if the debt 
IS not pai<l as agreed upon, ke will take times the 
amount docs not operate to impose any liability to 
pay iPterest upon the debtors and therefore would not 
have the tendency referred to in S. 463, I.P.C.. i.e., it 
'vould rause damage or injury to tlic debtors 
because it does not purport to be anv agreement by 
them to pay interest. 77 Ind. Cas. 22$ = 3 Lali 373 
= 2a Cr.L.j. 337 = A.I.R. 1923 Lab. li. 


S.464 — Forgery — Intention to defraud — Ston- 
ing plaint on another's behalf. 

A Kuma^ta riled a plaint on behalf of S and verified 

the wonis ' S bakalad khas '. S accepted the plaint 

gave evidence in support of it and obuined a decree 
on Its oasis. 

Held that the accused was not guilty of forgery 
masmuch as he did not make the signature of S on 

the plaint, dishonestly or fraudulently. 19 0rL I 236 
•=• 4.3 Ind. Cas. 828. 


Ss. 464. 465 and 467 — Forgery — False docu- 
ment— Surplus age— Fabrication of chaidc— 
Intention. ** 

A charge of forgery cannot He against a person 
who w.,s not the writer of the forged document or who 
did not sign the forged name. A charge under 5.467, 
J.r.f is had if tlie intention is not set out. The 
forgin ’ of a name as a witne.ss to a document which 
h.-is no efiect on the validity thereof but a mere sur* 
plij-.ig- \\oKld not make the dorument a false docu- 
>Ni nf 17 ( . W. N. 354 = 14 Cr.L.j. 129 = 18 Ind. 

C.is, 881. 

-S.464 Signing a ball bond’ with' fictitious 
mimes - No offence. 

<-<‘rt.ain persons signed a bail bond with names which 
not tJicir own. 


Where a person describes bimself as the adopted 
Mn of another (which was found against) whose 
property he purported to mortgage and the mortgagee- 
knew the person well, 


Held (Per Munro and Abdur Rahim. JJ. Plnhcv. 
J. Dissenting), that mere description as the adoptccL 
^ . amount to making false document 

within the meaning of S. 464 because the person makes, 
only false claim to be the adopted son and had no 
intention of defrauding anybody. Per Pinbey J.«— The 
pwson is guilty because though there was no actually 
adopted son he anted to defraud the widow of last 
owner. 32 Mad. 90 = 19 M.L.J. 78 = 4 M.L.T. 463 = 

9 Cr.L.j. 85 = 1 Ind. Cas. 751. 


S. 464, Expl. 2 — Signing a deed with a false* 
description as the adopted son of another witii' 
a view to set vt> a claim . 


iviunro ana Kanim jj. (Pinhey J. dissen^ 
tiente). The making ol a document by a persom 
falsely describing bimself in the body of the document 
as Uie adopted son of anotjier with a view to put 
fonvard a claim as the adopted son of that other does- 
not fall within the definition of " furgerv " within the 
nieaning of S. 464. Pmhey J, — The act constitutes 
the ollence of forgery by reason of Expl. 2 to S. 464, 
V ^cd leaving a widow and no issue. R. nephew 
of y executed a mortgage of some of the properties- 
^ person describing himself as the 

Mopted son of V but signing therein simply as "R" 
Held. Per curiam (Pinhey J. dissenUente) that 

guilty of forgery. (1908) 19 M.L.J. 

78 = 32 M. 90 = 9 Cr.L.j. 85 = 4 M.L.T. 463 = I Ind^ 
Cas. 75 1. 


Ss. 464, 465, 468, 415, 417, 5U— Intention to- 

cause it to be believed that document was mad& 
at a time at which it was not made proof of. 

By the Full Bench (Rampini J. dissenting) on 
^rtificatc granted by tJio Ofig. Advocate-GencraB 
Pugh, for review ; 

On the 25th of Jaista, a bill was presented by the 
accused in his shop by B, a servant of H, for payment 
of money due by the accused to H. On the bill was- 
printed a stipulation tJiat any payment on account of 
the bill unless indorsed on its back would not be 
admitted. The prosi-cution alleged that the accused 
took the bill from B and in the prcsonce of B and 
several other persons wrote on its back the endorse- 
inent; I7lb Jaista— through B. Rs. 501, whereupon. 
B snatclicd tlis bill away from the accused and asked 
for payment of the amount thus entered on the bill 
to which tlie accused answered "go away. I havo 
paid." Upon these allegations the accused was- 
convicted on charges of forgery and attempt to cheat. 
The defence was that Rs. 501 had in fact been paid to 
B on toe i7th of Jaista. and had accordingly been.. 
entered in the books of the accused (which were*. 
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produced) on the 17th of Jaista, but that payment 
had not been endorsed on the bill on the 17th of 
Jaista ais B had not brought the bill on that date, that 
the bill was endorsed by the accused in the manner 
mentioned on the 25th of Jaista, and that B took it 
away without protest or altercation of any kind. 

Held, on the evidence generally that there was not 
evidence to go to a jury in respect of either of the 
charges. 

Held, as to forgery : — That the circumstances of 
the ease did not justify an inference tliat the endorse- 
ment was made by the accused with the intention of 
causing it to be believed that it was made on the 
17th and not on the 25th of Jaista when in fact it 
was made. 

Held, as to the charge of attempting to cheat, that 
the bill having been snatched away from the accused 
before he had given any indication of what he meant 
to do with it, the acts of the accused did not constitute 
an attempt to cheat supposing it was cheating that 
the accused intended and was prepared to commit. 
(1907) 8 C.W.N. 278 (F.B.). 

__ — ^.464 — ‘Dishonest’ — Writing a conveyance 
of his own property to himself. 

Writing a conveyance by a stranger to himself of 
property already conveyed to the accused by the 
stranger in the name of the accused's wife is not 
‘dishonesty' making a false document. (1902) 0 
C.W.N. 382. 

Ss. 464 and 471 — False document — Alteration 

of date — Change immaterial — Offence — Charge 
not material to facts — Effect of. 

The accused changed the date of a document so 
that it may be taken in evidence : but the alteration 
was prejudicial to his case. 

Held, that the accused acted improperly but not 
dishonestly and could not be convicted of an offence 
under S. 471. 17 A.L.J. 872 = 20 Cr.L.J. 573 = 52. 

Ind. Cas. 61 . 

Ss. 464 and 467 — Incomplete document — 

Unauthorised alterations or Interpolations before 
completion — Recitals to be used in support of 
future claim — Valuable security — Penal Cede, 
Ss. 25 and 30. 

Per Oldfield and Phillips, JJ, — A document is 
'made' within S. 464, I.P.C., even when some only 
of the intended executants sign it, as the execu- 
tion of it by them is complete and the document 
would be binding on them on the other intendiug 
executants affixing their signature. There is nothing 
in S. 464, I.P.C., to require that a document should be 
legally effective and valid for its alteration to consti- 
tute the offence of making a false document. A 
document conferring or creating rights is a valuable 
security though all the intended executants ha\‘e not 
signed "it. Under S. 467 of the I.P.C., the document 
must purport to be a valuable security and its validity 
or otherwise is immaterial. Per Oldfield and Sada- 
aiva Aiyar, JJ. — Where alterations in a document 
made by a person who believes in good faith that 
he might use them t© support a bona fide claim such 
alteratk-ns cannot be said to have been made fraudu- 
lently or dishonestly so as to constitute the offence of 
fergery. Per Sadaelva Aiyar, J. — A man cannot be 
convioted of forgery where bis intention in making 


a false document is to secure something to which ho- 
is legally entitled or thinks bona fide that he is legally 
entitled, A document incomplete on its face neither 
is nor purports to be a document creating or conferring- 
right and cannot therefore be a valuable security and! 
alterations or interpolations therein will not constitute 
the offence of forgery. 41 Mad. 5£‘9 = 19 Cr.L.J. 177 
= 43 Ind. Cas. 593. 

S. 464 — Forgery — Alteration of document — 

Dishonestly and fraudulently. 

An intention to defraud implies S'»mcihing more 
than deceit. The advantage intended to be secured." 
or the harm intended to be caused need not have 
relation to property or be such as is implied in the 
term ' dishonestly ' but it mvist be something to which 
the party perpetrating the deceit is not entitled either 
legally or equitably. There can be no intention to- 
defraud where n'< wrongful result was intended or 
could have arisen from the act of the accused. A 
man cannot be convicted of forgery where his inten- 
tion has been merely to secure something to which 
he was legally entitled. (1915) M.W.N. 278 = 16 
Cr.L.J. 246 = 28 Ind. Cas. 102. 

Ss.464 and471 — Material alteration — Witness 

added In a document which required no attesta- 
tion. 

Forgery is not committed by the interpolation of 
the name of a witness in a document which was not 
necessary to be attested as it was not a material 
alteration. Material alteration is one which changes 
the nature of the document. 38 Cal. 75 = 1 1 Cr.L.J. 
505 = 14 C.W.N. 1076 = 12 C.L.J. 277 = 7. Ind. 
Cas. 629. 

Ss. 464, 471, 24, 25 — Forgery, interpolation of 

the name of a person as an attesting witness, if — 
False document, Ingredients of — Material part of 
document if altered-Dlshoncstly and fraudulently. 

Where the accused, after the execution and registra- 
tion «f a document which was not required by law to 
be attested, added his name to the document as an 
attesting witness : 

Held by (Mookarjee, J. agreeing with Harring- 
ton, J. disst‘nting) — That the accused was not guilty 
of an ©n'ence under S. 471 : that the accused by 
inserting his name as an attesting witness cannot b© 
held to have done the act either dishonestly or fraudu- 
lently within the meaning of these words as defined 
in Ss. 24 and 25. The word ' fraudulently ' defined. 
The interpolation of the name of a person as an attest- 
ing w'itness to a document not required by law to be 
attested, subsequent to its execution and registratioa 
is not alteration of the document in a material part. 
n910) 14 ('.W.N. 1076 =11 Cr.L.J, 505. 7 Ind. 
Cas. 629 = 12 C.L.J. 277 ^ 33 Cal. 75. 

S. 465. See also S. 463. 

Ss. 465 and 471— Accused posting outside' 

Madras application with forged documents 
addressed to the Madras Public Service Commis- 
sion — Offence where committed — Jurisdiction. 

Where the accused posts at Viyagapatam along with 
his application for admission to a competitive exami- 
nation to thf- Madras Public Service Commission some 
documents wliich w-<-rc forged, intending to use them- 
as genuine, the re.al user of the documents comes in 
ontv w-heii the .Madras Public Service Commission/ 

9 
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looks iato the application and considers it. as it is open 
to the petitioner to withdraw the application even 
before it is considered by the Commission. Where 
the matter has been considered by the Madras Public 
Service Commission the offence of using such forged 
documents as genuine is committed at Madras and the 
Presidency Magistrate’s Court would liave jurisdiction 
to try the same. 1949 M.W.N. 452 = .\.LR. 1949 
Mad. 833 = 51 Cr.L.J. 34 « (1949) 2 M.L.J. 152. 

S. 465- Charge — Opportunity to meet. 

In a case \yhere the charge of forgery is brought 
for the first time against tlie accused in the course of 
})rocccdjngs for other offences, every proper opportu- 
nity s!>oul<l be given him to meet the charge which he 
mav. with some reason sav. has taken him by surprise. 
A.I'.R. 1939 Sind 222 « 40 Cr.L.J. 818 (2) = l.L.R. 
(1940) Kar. 95 = 183 Ind. Cas. 619. 

S. 465 — Charge and conviction — Offence 

under S. 171 (f) — Conviction under Sec. 465— 
Legality. 

The oifence of false preparation of signature sheet 
at an election bi-ing specifically descrjbetl and desig- 
nated by tlie legislature, it is not open to any Court 
to sav th.at. although the offence may be specifically 
one under S. 171 (f) of the Penal Code, it falls equally 
under S. 465 of the sam<* Code and therefore, it is 
open to the Court to try the offender under either of 
the two sections. 84 Ind. Cas. 714 = 22 .A.L.J. 1106 
= 6 L.H.A.Cr. 25 = 26 Cr.r..J. 362 = 47 All. 268 « 
A.I.R. 1925 All. 230. 

Ss. 465 and 468 — Charge for offence under 

S.465 — Conviction under S. 468 — Legality. 

Section 468 is an aggravated form of forgery and 
where the accused is charged for an offence under 
Section 465 his conviction under Section 468 is illegal. 
69 Ind. C.as. 628 = 11 L.B.R. 45 = A.I.R. 1921 
L.B. 36 = 23 Cr.L.J. 740. 

S. 465 — Sentence — Deterrent sentence. 

The off<-nces under Ss. 196 and 465 arc indeed 
6c-riou5 and diOicult to detect an<l consequently call 
for detcrr. nt punishment. 97 Ind. Cas. 805 = SO Bom. 
783 = 28 Horn L.K. 1051 - 27 Cr.L.J. M73 = A.I.R. 
1926 Boin. 5o5, 


S. 465 — Separate offences- Separate convic- 
tion— Legality. 


If a man commit tv ‘jii. tn s In' i an certainly be 
- 'invicled of them b'/tl., in. a* . ip.'ci.illy wlim the>’ are 
p.ir.ite tr.insactions .uni ih'' (.i.ininis'iiun ‘d one does 
)H’Ces»arily in'.'olv. tli • of thn otln-r. 

77 Ind. Cas. 825 ^ 25 t i 1 |, .173 .\,I R. |‘)24 

N.u- 162. 


S. 466 ReCor<l of pr< • liinr > ni ( . nu i i.unp, red 
with f.j ohiain decision of (,o»jrt - Ij ..iii.nints i<. fr.iml 
— ' ll obtaining access t.. rer<.r<l iiil.,i p 

hit '.t <lin (iinunls filed and inHi-miig <l'.cniiienis in 
r‘ to].i, 'n i.) guilty un<ler S. 46(C A.I.R. lopt 
J93 22 H.u. 292 -a 10 B.R. 337 45 Cr.l 292 = 

211 Jiid. t .i-s. 106. 


— -.S. 400 r.ffoct of signing -Knowledge of 
Contents -RcsponslbUity- -Signature by legal 
practitioner. 

5 i.i.iii uhn signs his name to a docunn tit m.ikes 
Lilli If tli»Tid>y in every way as responsible for ii ;is ii 


he was the original drafter of it. If it turns out that 
the document is one which no man acting honestly 
could in the circumstances have drafted, then he will 
be bound to answer for every word, line, sentence and 
paragraph, and it will not be the least defence that 
somebody else wrote it out and he only signed it. 
Signature implies association and carries res- 
ponsibility. 

If a legal practitioner puts his signature to a docu- 
ment he will be deemed to have read it and to carry it 
in his recollection to tlie extent that an ordinarily 
competent, careful and reasonable man would carry 
it and he will be bound by all the implications arising 
from it just as much as if he had Nvritten every word 
of it with his own hand. Practitioners must realize that 
if tliey make, or associate themselves with statements 
which they know are dishonest and untruthful for the 
purpose of misleading the Court they must on proof 
of misconduct bear personal responsibility and that 
it will be no defence for tl\cm to say that it was done 
in the interests of the client or at his inst.gation or at 
the instigation of a colleague at the bar, or that they 
were so negligent in the matter that they did not read 
tile document or consider it at all. 98 Ind. Cas. 493 = 
48 .All. 542 = 27 Cr .L.J. 1373 = A.I.R. 1927 All. 
45 (F.B.). 


S. 466 — Plaint filed in Court — Alteration of. 

A plaint is a record of a proceeding of the Court of 
justice in which it is filed. It is a document which 
once filed cannot be altered or amended without the 
special sanction of the Court and when so altered, an 
offence under S. 466 is committed. 13 Cr.L.J. 588 =» 
15 Ind. Cas. 1004 (Cal.). 

Ss. 466 and 471 — Using as genuine a forged 

document — Copies of a forged original. 

Where a person, knowing or having reason to 
believe tliat the entries in certain village khasras were 
forged, took copies of those khasras and used them as 
evidence in his favour in a civil suit : it was held that 
he might be properly convicted of fraudulently or 
dishonestly using as genuine tlic Idiasras, which ho 
knew or had reason to believe to bo forged, and 
punished under S. 471 read with S. 466 of the Penal 
Code. (1906) 28 A. 402 = 1906 A.W.N. 71 = 3 
A.L.J. 190. 

Ss. 466 and 464 — Forgery of record of Court 

--Definition. 


A inukhlar, who was appearing for the plaintiff in 
cjrctment suit before a Rent Court, open court but 
without the permission of Uic Court, or even of the 
officer of tlic court in wliosc custody the tycord was, 
took the plaint in the case an<l altered it so as to 
represent the plaintiff .is claiming ejectment of the 
(Icfcnflanl from one field more in addition to those 
mentitned originally in the plaint. It did not appear 
whether the plaintiff was or was not entitled to eject 
lli<5 tb-feiulant from that field, but inasmuch as the 
alteration was made openly and tlic prosecution hau 
not established that it was made fraudulently or 
dislmnesily, it was held that upon these facts 
mukhtar could not properly be 
offence delined, in S. 464. 1905 A.W.N. 93. 


Ss. 466 and 471— Fraud— Dishonesty. 

Iho Clements of fraf;d or dishonesty as 
the Pcn.il Code must be present in the mmd ot mo 
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person accused to bring his act under S. 466. (1901) 

5 C.W.N. 609 = 28 C. 434. 

S. 466. See S. 199. 9 C.W.N. 69. 


•S. 466 — Charge and conviction. 


The Court should not convict both under Ss. 466 
and 467 but should choose whichever of the two 
sections appears to it most suitable. After convicting 
nnder one of these two sections it wUl be 9uite un- 
necessary to add a charge under S 468. 8b Ind. 
Cas 993 = 12 O.L.T. 194 = 2 O.W.N. 174 = 26 
C?L J 929 = 29 O.C. 1 = A.I.R. 1925 Oudh 413. 

Ss. 466. 467 and 471 — Sanction— Beng. Agri. 


Debtors Act, S. 54. 

Section 54. Bengal Agricultural Debtors Act, has 
no application except in respect of the oficnces ex- 
pressly mentioned therein. Therefore, no sanction 
under this section is necessary as regards the com- 
plaint with a view to the prosecution m respect of 
Offences umlcr Ss. 466. 467 and 471 Penal Code. 
A.I.R. 1940 Cal. 286 = 44 C.\\.N. ^30 “ 41 Cr.L.J. 
662 = I.L.K. (1940) 2 Cal. 14 = 188 Ind. Cas. 68b. 


S. 466--Complaint of Revenue Court. 

Where a kamam committed forgery in a petition 
for transfer of registry field before Tahsildar, a com- 
plaint from the Revenue Court, i.e., Tahsildar is neces- 
sary. 1934 M.W.N. 612. 


S. 467. 


Synopsis. 


1. Abetment. 

2. Complaint of Court, if required. 

3. Offence under. 

4. Offences under Ss. 467 and 471. 

5. Proof of offence. 

6. Sentence. 

7. Valuable Security. 

8. Miscellaneous. 

1. Abetment. 

S. 467 — Assistance in forgery — Nature of 

offence. 

A perstm who did not make, sign or execute a docu- 
ment, but was instrumental in getting the false docu- 
ment dishonestly or fraudulently made, should be 
• convicted under S. 467 read with S. 109 and not 
S. 467 alone. 113 Ind. Cas. 68 = 30 Cr. L.J. 52 = 11 
A.I.Cr.R. 428 = A.I.R. 1929 Lah. 210. 

2. Complaint of Court. If required. 

— S. 467 — Charge under against scribe of 
forged document used in civil proceedings— Com- 
plaint by Court, if required by S. 195, Cr.P.C. 

In the case of a charge und.r S. 467, I.P.C., against 
. a scribe of a forged document used in civil proceedings, 
no complaint by tire Court against him is required by 
the provisions of S. 195 (1) (fc) or (c) of the Cr.P.C. 
A complaint could be made against him under the 
provisions of S. 190 (1) (a) of the Cr.P.C, I.L.R. 
<1947) All. 411 =48 Cr.L.J. 706 = 231 Ind. Cas. 
14H = 1947 a.L.W. 191 = 1047 A. Cr.C. 107 = 1947 


A.W.R. (H.C.) 44 = 1947 A.L.J. 98 = A.I.R. 1947 
A. 173. 

— — S. 467 — Once a forged document is brought into 
Court, then private complaints under S. 467, Penal 
Code, subsequent to this, are barred by S. 195, Cr.P.C., 
even in respect of anterior forgeries — anterior, that is, 
to the litigation. A.I.R. 1943 Nag. 327 = 45 Cr.L.J, 
175 = 1943 N.L.J. 456 = I.L.R. (1944) Nag. 238 = 
210 Ind. Cas. 136. 

S. 467 — Prosecution under — Complaint of 

Court, if necessary. 

A complaint of the Court is not necessary for prose- 
cuting the accused who were not parties to proceedings 
under Legal Practitioners Act for an offence under 
S. 467, Penal Code. A.I.R. 1941 Mad. 323 = [1940], 
2 M.L.J. 1063 = 1940 M.W.N. 1270 = 42 Cr.L.J. 
468 = 193 Ind. Cas. 322. 


Ss. 467 and 471— Offences under Ss. 467 and 471, 

Penal Code, cannot be taken cognisance of except on 
a complaint in accordance with the provisions of S,195^ 
Cr.P.C., A.I.R. 1932 Sind. 90 = 268 S.L.R. 73 = 33 
Cr.L.J. 452 (2) = 137 Ind. Cas. 341. 


S. 467 — Accused not parties to the proceed- 
ings in which the document was produced— 
Sanction if necessary. 


No sanction (now complaint) is necessary for an 
offence under S. 467 when the accused are not parties 
in the proceedings in which the document is produced: 
24 Mad. 121, Foil. 71 Ind. Cas. 63 = 16 M.L.W. 534 
= 24 Cr.L.T. 15 = A.I.R. 1923 Mad. 87. 


S. 467, Cr.P.C. (1898), S. 195 :(c)— Sanction for 

prosecution necessary. 

Sanction (now complaint) is necessary for pro^cution 
under S. 467 although this section is not mentioned in 
S. 195 {c). C.P.C. 14 C.W.N. 479 = 1 1 Cr.L.J. 280 = 
5 Ind. Cas. 879. 


3. Offence under. 

S. 467 — D having two sisters G and B, latter 

being a widow — D and G conspiring and G 
holding herself out as B and sale deed in D’s 
favour of land belonging to B -Deed executing 
registered — Offence. 

One D had two sisters G ami B. The latter l>eing 
a widow, was residing with her brother. On the date 
of the <leath of B. a sale-deed was registered which 
purported to liave been executed by her. and to 
convey to her brother D, certain land whit.h was the 
land of her husband. The lhuinb-iinv>ression on this 
sale-deed was not that of B, but that of G who deli- 
berately hel<l herself out to the deed writer an<i also 
to the ’ Registrar as B. D liad siipplie*! the deed- 
writer with the particulars relating to the land which 
had to be entered in the sale-deed : 

Held, that (i) by supplying the i)articulars relating 
to the land. D aided and assisted in the commission of 
the forgery, as without tluun, the deed writer could 
not have drawn up the deed at all ; 

(«) that as D and G had conspired and acted 
fraudulently, intending to deceive the Sub-Registrar 
and to deceive and also to injure the reversioners of 
B who, by the coming into existence of the sale-deed, 
would or might be led to think tliat B had alienateil 
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her husband’s property for legal necessity, their 
conviction under b>. 4ti7. Penal Code, was proper. 
A.I.R. 1943 Fat. 227 == 22 Pat. 95 = 10 C.L.T. 37 = 
9B.R. 434 = 44 Cr.L.J.652 « 207Ind.Cas. 552. 

S. 44)7 — Attestors to forged valuable security, 

if caa plead that they signed it believing In re> 
presentation of others. 

There is nc estoppel which bars an accused person 
in any cas(‘ from pleading that he bad no dishonest or 
c-riiumal intuntion. Attestors to a forged vahtable 
security can plead that they signed believing in the 
representation of others and consequently, had no 
criminal intention. In other words, there is noUiing 
to proTont ute attestors from pleading that they were 
foolish and not criminal in what thev did. A.I.R. 
1939 Mad. 730 = 1939 .M.W.N. 514 = 41 Cr.L.J. 11 = 
184 In*;. Cas. 460. 

Ss. 467 and 420 — \Mierc the accused deceived 

the Complainant into believing that gold jewels had 
been ploviged in order to get money dishonestly while 
in fact there had been no pledge and false entries bad 
been made in .accounts to suj-port the false representa- 
tion, the offence is not one under S. 409 but under 
Ss. 420 and 467. 1937 M.W.N. 729. 

— ■ — S. 467 — .V supervisor of a Society getting affixed 
to debt entry faisc tliumh iinpression of a sweeper and 
thus misappropriating money ; 

Held, that the accused was guilt v under S. 467. 
A. I K. 193.S Hom.:d) = 36 Cr.L.J. 522 = 36 Bom. L.K. 
1120 = 154 Ind. Cas. 559. 

— - -.S. 467 Forging of uitlidrawiil application 
from Savings Hank — Whether covered by the 
section— Forgery on two dates of two applica* 
tlons ---Single charge. If sufficient. 

\Vher<' the accus'd was charged with forging two 
withdrawal applications and receiving the amounts so 
drawn (‘U t\so (lili< rent dates out of the money the 
conij)lamant had deposited in a Savings 13ank but the 
charge a.s Iramed was one single charge with one head, 
and the Judge, instead of keeping the two oflences 
distinct and separate, lumped them together and 
asked the J . ry for a smgle hnding instead of a separate 
finding regarding each olicnce ; 

Held, that the i)ro(:eduie followed was likely to 
caus- confuhi*n and to interfere with the definite 
proof of a distinct olience, an<l that the conviction 
coul'l not stand and mu^t be set a.sidc and a re-trial 
order<'d. 

>c'ctiou 467. iVnal Code, pirovides punishment for 

forgerv iu>l only of a document purporting to be a 

valuable* security but also of any document which 

{uirj>orts to eive authority to any person " to receive 

or d'-li‘.iT aiiv mon<-v.” A.I.H. 1933 l*at. 4K8 = 34 

t r 1. f SS2 = 14 IM.'.T. .‘=;S0 = 144 Ind. Cas. 936. 

% 

.S. 467- -.\lterati»»n to be with intcntijii of catising 
inju»\ or damage dishonestly or fraudulently is es.scn- 
ii.il for the oUc-ihc- uiulei S. 4t7. 19.31 M.W.N. 361, 

— -S. 467 — Essential for conviction. 

Ill <>r«]ei- to ec»nvict por>ous charged uuder S.s. 4t>7- 
to'i. It must be cstabii.slied that the .ict was done 
fii'hoiiestly or fraudulently as required by S, 464. 
I 12 Ind. ( as. 359 « li> 1..L.J. 369 29 Cr.L.J. 1031 

1 1 A.l.t r.K. 391. 


S. 467 — Liability of attestor — Attestation witbj 

knowledge of forgery — Nature of offence. 

If a person falsely puts his name down as an attest- 
ing witness to the signature of somebody who he- 
knows has never signed at all, he is guilty of forgery 
just as w'oll as the scribe. The persons attesting like- 
the above must be put on their trial on a charge under 
S. 467 read with S. 120-B. 1929 Cr. C. 194 = A.I.R.. 

1929 Cal. 539. 

S. 467 — Liability of writer — Writer not pre- 
sent at execution — No forgery. 

The writer of a forged receipt is not guilty under- 
S 467 where there is no evidence that he was present, 
at the execution of the receipt or that be helped any- 
one to make use «f it. 82 Ind. Cas. 216 = 25 Cr.L.J.. 
1253 = A.I.R. 1925 Cal. 192. 

Ss. 467 and 471 — Forging a receipt for mis- 
appropriating money. 

A Bench clerk received a sum of money paid in as. 
hne and misappropriated it and to cover up the- 
misappr-:>ptiation forged a false receipt. 

Held, that the oficncc under Ss. 467 and 471 was- 
committed especially since tlic false receipt was made- 
for tlic purpose of enabling him to misappropriate the- 
money; II .Mad. 411, Foil. 83 Ind. Cas. 338 = 3- 
Bur. L.J. 113 = 25 Cr.L.J. 1378 = A.I.R. 1924- 
Rang. 331 . 

S. 467 — Receiving money-order addressed to. 

another — Making false signature of the payee — 
Payee not informed by the receiver — Offo.cc. 

An offence of forgery under S. 467, I.F.C. is com- 
mitted wjien a person receives tlic amount of the 
money-order from tlic postman by causing the signa- 
ture of the payee to be made falsely on it and does not. 
inform the payee about the receipt of tlie same. 66* 
Ind. Cas. 328 = 24 Bom. L.R, 99 = 23 Cr.L.J. 264 = 
A.I.R. 1922 Bom. 82. 

— — -Ss. 467 and 471 — False documents — Copy oti 
false document not a false document. (1910) 20 K'i.L.J. 
534 = 7 M.L.T. 428 = 11 Cr. L.J. 401 = 6 Ind. 
Cas. 776. 

4. Offences under Ss. 467 and 471. 

Ss. 467, 471 and 109 — Acquittal under S. 467—*- 

If bars conviction under Ss. 467 and 471 — Person^ 
aggrieved under S. 476 — Remedy. 

The offence of ahetuiont of forgery is quitx- different- 
froni the oilence of using as genuine a forged document 
and t.icrc is notJiing either in law or in fact t-> prevent 
man being innocent of tlie first olicnce and givilty of 
the sucond. Even if one cllencc did involve the other 
an accused pi-rson could not claim to bf. acquitted of 
both offences because Uic provisions of S. 1 95, Criminal- 
F.C., constituted a bar to his trial and conviction for 
one of til!*’" 

.\n a< quittal under S. 467 read with S, 109, IVnaL 
Code, docs not bar a conviction under is. -167 and 471. 
A.I.R. 1932 Cal. .545 = 55 C.L J. 336 = 34 Cr.L.J. 
:-9 (2) = 140 Ind. Cas. 544. 

-S. 467 — Accused once convicted under S. 467^ 

— Subsequent conviction under S. 471 in respect 
of the same documents — If proper. 
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An accused cannot be convicted of the independent 
•ofience under S, 471 read with 467 after his previous 
•conviction under S. 467/109 in respect of the same 
•documents. The language of S. 471, I.P.C., most 
•obvie^usly suggests that this provision is expressly 
•directed against some person other than the forger 
.himslf. The reason for the presence of S. 471 on 
the statute book in the somewhat unusual language 
whinh is employed therein, is in order to provide a 
useful alternative charge in cases where there is 
uncertainty as to whether the person on trial is himself 
the forger of the document, or has merely used it as 
genuine, knowing it to be nothing of the sort : 23 All. 
84, Foil. 89 Ind. Cas. 523 = 21 N.L.R. 152 = 26 
'Cr.L.J. 1387 = A.I.R. 1926 Nag. 137. 

Ss. 467 and 471— A forger using as genuine a 

:forged document — Conviction under Ss. 467 and 
'471 — If proper. 

A person, who, being himself the forger thereof, 
■has used as genuine a ferged document, cannot be 
'j)unished under S. 471, for the use of the forged docu- 
ment as well as for the forgery, under S. 467, but 
•can be punished only under S. 467. 88 Ind. Cas. 1051 
= 26 Cr.L.J. 1275 = A.I.R. 1925 Nag. 440. 

Ss. 467 and 471 — Conviction both for forging 

-document and for using it as genuine, whether 
illegal. 

When a person is convicted under S. 467, I.P.C., for 
■having a forged promissory note, a further conviction 
.and sentence under S. 471 for using that note as 
genuine is not illegal in the course of the same trial. 
17 Cr.L.J. 73 = 32 Ind. Cas. 665 (Mad.). 

Ss. 467, 471 and 477 — Separate »^ffence8— 

^Conviction. 

Where the act of the acc-'sed which constitutes 
'forgery is the same as the act which amounts to 
iraudulent destruction or defacement or cancellation 
of the document, he cannot be convicted of separate 
•offences under Ss. 467, 471 and 477, I.P.C. 52 P.L.R. 
1913 = 4 P.R. 1913 Cr. = 14 Cr.L.J. 183 = 19 
Jnd. Cas. 183. 

5. Proof of offence. 

S. 467— Proof of offence. 

Where there i-? no evidence that the accu.sed wrote 
the signature of the landlord on a rent receipt, tlic 
admission by him tnat he wrote the body of the 
document is not sulti' ient to support a charge under 
S. 467. I.P. Code. .V.I.K. 1919 Dacca 9 ^ 51) Cr.L.J. 

776. 

S. 467- Good reasons in document itself 

proving it to be forged —Document scribed by 
accused with dishonest motive —Conviction. 

Wher<-. beside tlio exp-rt's evideoee. there arc in- 
trinsic reas«>ns in tle^ dorament its-df which 

pr >%'c it eoncl'isivoly to b- .a f-irg-d document and 
wh'Te there f:an l)e no ri 'iibt that tiis <loCNment was 
scrib'jrl t)y the arciis'j<l with dislionest motive, he can 
be con’. i' ted under S. 467. /\.r.K. 1916 Oudh 381 = 

1936 O.W.N. 1066. 

.S. 467— Forgery — Proof, 

The inere fact that a document is written on a paper 
'Which is not supposed to have been issued to the public 


is insufficient to support a charge of forgery, especially 
when the evidence that the paper on which it was 
written was not issued to the public is absent. 35 
P.L.R. 599. 

Ss. 467 and 471 — Forgery. 

Prosecution must prove deceit or fraud in the use of 
blank paper by the accused. 1932 W.W.N. 1 17. 

— ■ — Ss. 467 and 471 — Asking forgiveness if 
amounts to admission. 

Asking forgiveness is not an incriminating circum- 
stance and when used with reference to forged receipts 
is not an admission of forgery or of using forged 
documents. 14 C.L.J. 652 = 13 Cr. L.J. 62 = 13 
Ind. Cas. 398. 

S. 467 — Document alleged to be forged pur- 
porting to be in handwriting of accused — Accused 
not denying handwriting to be his — Handwriting 
expert, stating that signature is that of accused — 
Inference that document is in bandwriting of 
accused. 

When the document alleged to Ixave been forged pur- 
ports to be in the handwriting of the accused and he 
has not denied it to be his handwriting but has, on 
the other hand, stated that the handwriting and the 
signature on the document appear to be like his 
handwriting and the expert after comparing the sig- 
nature of the accused with some of his admitted 
signatures stated dehnitely that the signature is that of 
the accused, the Court is justified in holding that the 
document is in the handwriting of the accused. The 
fact that the e.xpert has not compared the entire 
writing with any other writing of the accused but 
gives his opinion merely on comparison of the signa- 
ture on the document makes no difference, when the 
expert has given scientific reasons with regard to the 
signature and nothing has been shown why his opinion 
should not be accepted. A.I.R. 1936 Oudh 381 = 193$ 
O.W.N. 1066. 

— ^ — S. 467 — -Forgery— Charge for — Evidence of 
handwriting expert — If sufficient. 

In a charge for forgery, the opinion of a handwriting 
expert should not ordinarily be accepted as conclusive 
to prove the facts deposed to by him and a conviction 
for forgery cannot be sustained merely on the evidence 
of an e.xpert. A.I.R. 1932 Lab, 499 = 33 P.L.R. 697 
= 33 Cr.L.J. 593 (1) = 138 Ind. Cas. 368. 

-S. 467 — Basis of conviction — Comparison of 

handwriting —Opinion of Judge. 

\ conviction for forgery should not safely be based 
entirely upon a comparison of the handwriting, but 
the Court is competent to see for itself whether cer- 
tain handwritings placed before it are similar or not. 
65 Inrl. Cas. 426 = 23 Cr.L.J. 74 (Pat.). 

6 . Sentence. 

— --S. 467 -Sentence — Deliberate forgery. 

P'Dr an nff.^nce «>f dolibi'ratc forgery of a will, a sen- 
tience of .5 wars* rigorous imprisonment is not too 
severe. .X.l.R. 1936 Ou<lh 3S1 = 1936 O.W.N. 1066. 

S. 467— Sentence of fine alone. If according to 

law. 

Section 467, Penal Code, requires that some impri- 
sonment should be awarded if a person is convicted 
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under that section. The sentence of fine alone is, 
therefore, not in accordance with law. A.l.R. 1931 
Mad. 730 = 1939 M.W.N. 514 = 41 Cr.LJ. 11 = 184 
Ind. Cas. 460. 

7. Valuable security, 

Ss. 467, 471, and 30 — Transit pass of forest 

lessee — Whether valuable security. 

During the pendency of proceedings against a lessee 
of a forest Iron; the Government, the lessee used a 
transit pass book the entries in tlie ‘ original ' of which 
were forged. A complaint was, therefore, made 
charging the lessee with having fraudulently or dis- 
honestlv used as genuine the transit pass book, and 
the accused was convicted under Ss. 471, 465, Penal 
Code : 

Held, that the transit passes were ‘valuable securi- 
ties ’ within the meaning of S. 30, Penal Code, and that 
the offence, if any, was punishable under Ss. 467-471, 
Penal Code, and exclusively triable bv a Court of 
Session. A.J.K. 1932 Cal. 399 = 36 C.NV.N. 5U5 = 59 
Cal. 1233 = 55 C.L.J. 349 = 33 Cr.L.j’. 685 = 138 
Ind. Cas. 7u5. 

S. 467 — Valuable security — Meaning of. 

A document which has been held to be valuable 
security within the meaning of S. 30 of the I.P.C. 
fall.s within the scope of S. 467 of I.P.C. 8 P.W.R. 1916 
Cr. = 17 Cr.L.j. 205 = 34 Ind. Cas. 317. 

8. Miscellaneous. 

Ss. 467, 109 and 120-B— Charge and convic- 
tion. 

Where acoibtd are cliargtd under S, 120-H-467, 
IVnal lode, wnh the offence of con.spiring to forge a 
valuabk- security an<l siibsequcntlv an additional 
charge is fraincil of abetment under S 467-109, Penal 
Code, and after i'ecor<lnig ail tlie prosicution ‘evidence, 
the charge under 8. 120 B-467 is cancelled for want of 
sanction required by S. I96-A. Criminal P.C., the 
Court can convict the accused under S. 467-109. A.IR. 
1940 Cal ‘-^77 = 71 C.L.J. 181 =44 CAV.N. 474 = 
LI..K. (1940) 1 Cal. 531 =41 Cr.L.j. 719=189 
Ind. Cas. 173. 

S. 467 — Criminal trial —Forging Ilundi — 

power of Magistrate, First Class to try a case of 
forging Huncii. 

The offence of forging a Hundl falls under S. 467 
and ib triable only by the Sessions Court or by a 
Magistrate, invested with enlianced powers. Though 
the offence inchules a minor offence, triable by an 
Ordinary ITrst Class Magistrate, the latter has no 
power to deal with the case. A hirst Cl.TSS Magistrate 
can disj ose of a Sessions case cither by an order of 
<listharge or bv coiniinttal to tlie Sessions only. 31 
P.K. 1910 Cr. = 194 P.L.K. 1910 = II Cr.L.j. 639 = 
8 IikI. ( as. 389. 

s. 467- Offence under— Conviction under 

S. 167 also— If jiroper. 

T)u- olfetKC uruh r S. 167. is included in the offence 
under Ss O'" and 471, ami, th< r<'lorc coiiMction, boih 
niid'-r S 167, and 8s. 467 and 471, is not maintainabh- 
oo Ind 12‘J - 3 O.W.N. 760 = 7 A.I.Cr.K. 51 = 

13 O I .J. 817 = 28 Cr.L.j. 90 = A. 1. R. 1926 
Oudli6l5. 


Ss. 468 and 416 — Accused appearing for exami- 
nation for another candidate aud anwsering for such, 
candidate : — 

Held, guilty both of forgery and cheating. A.l.R- 
1936 Cal. 403 = 40 C.W.N. 956 = I.L.R. (1937) 1 
Cal. 71 = 37 Cr.L.j. 1156 (2) = 165 Ind. Cas. 505. 

S. 468 — Using stamp for another client altering 

endorsement of stamp-vendor is not an offence under 
S. 468 Penal Code, unless the person so doing acts- 
dishonestly. A.l.R. 1931 Lah. 337 =32 P.L.R. 432 
= 32 Cr.L.j. 1051 = 133 Ind. Cas. 645. 

S. 468 — Offence under — Letter written by 

accused knowing that it will be used for defraud- 
ing some person — Legality of conviction. 

Where the accuseo wrote the letter knowing that it. 
will be used to defraud a certain person : 

“Held, that the letter was a forgery and a convictiom 
under S. 468 was right. 101 Ind. Cas. 493 = 9 L.L.J. 
103 = 8 A.l.Cr.R. 74 = 28 Cr.L.j. 461 = A.l.R. 1927 
Lab. 724. 

S. 468 — Completion of offence — Forgery with. 

the intent specified. 

The offence under S. 468 is complete as soon as there 
is a forgery with the particular intent mentioned in 
tlie section. When the intended cheating or attempt' 
at it takes place another distinct offence is committed. 
77 Ind. Cas. 827 = 25 Cr.L.j. 475 = A.LR. 1924 
Nag. 120. 

Ss. 468 and 471 — Forgery — process — Attesta- 
tion of device, 

process server filing a forged attakshi to explain, 
the delay in returning Uie jiroccss, is guilty under 
Ss. 468 and 471, I.P.C.: 11 .M. 41 1, 35 C. 4.50, Foil. 42. 
.Mad. 558 = 36 M.L.J. 201= 20 Cr.L.j. 287 = 25 
M.L.T. 345 = (1919) M.W.N. 433 = 50 Ind. Cas. 175. 

S. 468 — Forgery of partner. 

A person is guilty of the offence of forgery if he 
forges a document in the name of the firm of which he 
is a partner, since the fraiul is not against himself 
alone but is against the other j)artncrs. 9 W.R. 37 
declared overruled by 13 H.L.R. 207. (1904) 6 Pom. 

L.R. 553. 

— -Ss. 468. 467, 109, 471, 417 and Sll—Regis- 
tration Act, S. 82 — Forgery — Using as genuine 
a forged document — Cheutlng--Misjoln-der of 
charges — Defective charge — Case to be investi- 
gated by jury. 

Where the case against an accused was tliat he had 
executiMi ,a kobala for the sale of certain prt>|>erty, to 
a jnirthaser the nrgistration emioresment on which 
was alleged to be forget! anti had subsequently pur- 
ported to mortgage the identical property to the same 
purchaser by a regisleretl mortgage-bond which was 
also allegetl t«> he a forgery ami on the footing of 
which lie had trieti to raise a loan, and was charged 
firstly with regaril to the kobala under S. 467 altcr- 
nativtdy with Ss. 467. 109 ami 468 alternatively witli 
Ss. 468, 109, secomlly witli regard to the mortgage 
boml .ami his dealing willi the same under S. 82, 
Registration, \rt. .and Ss. 467. 109, 471, 417, 514, 1.P.C.» 
ami was convict.-il umler Ss. 467, 109. I.P.C., of forging 
the mortgage bond ami under S. 417, 511, I.P.C., of 
attempting to chc.it and un<Jor S. 471. I.P.C., for using 
as genuine the mortgage-hond knowing it to bo forged-- 
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Held, that there was misjomdcr of charges and that 
the conviction should be set aside. (1903) 30 C. 822 = 

7 C.W.N. 639. 

— S. 468 — Evidence and proof — Document for- 
ged — Prosecution not explaining how it came with 
the accused — Use of the document by accused not 
proved — Accused denying the charge— Propriety 
of conviction. 

Where an admittedly forged document was alleged 
to be found with the accused but it was not explained 
by the prosecution how it came to be with him nor 
that he used the same and the accused specifically 
alleged that the case was false. 

Held, that his conviction either under S. 468 or 
under S. 471 was not maintainable. 89 Ind. Cas. 398 
N.L.J. 87 = 26 Cr.L.J. 1358 = A.l.R. 1925 
Nag. 294. 

S. 468 — Complaint under — Search — Docu- 
ment found exhibited in criminal case — Document 
called in evidence by Civil Court in suit by accused 
against complainant — Prosecution of accused 
under S. 468 — Complaint of Civil Court — If 
necessary. 

On a complaint against the accused under S. 468, 
Penal Code, a search warrant was issued and a docu- 
ment was discovered in accused's house. This was 
made an exhibit in the criminal case. In a civil suit 
filed by accused against the complainant, the Civil 
Court requested the Criminal Court to send the docu- 
ment in question, and the document was also tendered 
in evidence in the civil case. The contention on behalf 
of the accused was tliat as the document in question 
was tendered in evidence in the civil case, the accused's 
prosecution under S. 468, Penal Code, could not con- 
tinue as the Civil Court had not filed a complaint in 
writing against the accused : 

Held, that the Criminal Court had taken cogni 2 ancc 
of an offence under S. 468, Penal Code, long before the 
document in dispute was called for by the Civil Court. 
In fact, the document in qucstion'had become an 
exhibit in tJie criminal case before it was sent to the 
Civil Court. In these circumstances, it could not be 
held that the case under S. 468 against the petitioner, 
could not continue, as the Civil Court which had called 
for the document in question had not presented a com- 
plaint in writing against the accused. A.I.R. 1937 
Lab. 238 = 38 P.L.R. 1120 = 38 Cr.L.J. 581 (2) = U'S 
Ind. Cas. 740. 

Ss. 469 and 471 — Use of forged document — 

Civil suit— No evidence about actual commission 
— Conviction. 

Where the Court finds that a document is a forgery 
and that it has been used by tlie accused in a civil suit 
but there is no evidence that the accused actually 
committed the forgery, the accused could not be con- 
victed of an offence under S. 469 of the I.P.C. and the 
conviction ought to be only under S. 471 of the Code. 
7 Cr.L.R. 254 (Mad.). 

— S. 470 — Intention — Inference. 

Sfe S. 463. 4 Bora. L.R, 440. 

S.471. 

See also Penal Code, S. 467. 

Synopsis 

1. Offence under. 

2. Proof of offence. 


3. Sentence. 

4. Miscellaneous. 

1. Offence under. 

(a) Ingredients. 

(b) • Use ' — What constitutes. 

(c) What is and what is not. 

1. (a) Offence under — Ingredients. 

S. 471 — Essential ingredients — Accused when- 

can be convicted. 

In order to convict the accused for dishonesty, oi 
fraudulently using a forged document, the prosecution 
has to prove, beyond reasonable doubt, that the accus- 
ed knew that the document was forged. It is not 
sufficient merely to prove that tlae document was not 
executed by the person, by whom it was alleged to 
have been executed. 

Where, although the accused has failed to establish 
his version of the document by reliable evidence, there 
remains a reasonable possibility that the story put up 
by him in defence might be true, he cannot properly 
be convicted under S. 471. (1946) 12 B.R, 289 = 222 

Ind. Cas. 620 = 47 Cr.L.J. 317 = A.I.R. 1947 Pat. 
251. 

S. 471 — For a conviction under S. 471 . the accused 

must use the forgery in any judicial proceeding. 1932 
M.W.N. 454. 

Ss. 471, 465 and 24 — Filing petition in Court 

with forged signatures — Wrongful loss or gain 
not actually caused — Liability of accused. 

It is sufficient for the purposes of forgerv to show 
that there was a criminal intention to cause* wrongful 
gain to one or wrongful loss to another person as that 
constitutes the definition of 'dishonesty' in S. 24 of the 
I.P.C. It is not necessary tJiat the wrongful gain or 
wrongful loss should be actually caused. 

The accused presented an a])plication to the Revenue 
Court purporting to be under S. 107 of the U.P. Laud 
Revenue Act and purporting to be signed by a number 
of co-sharers and praying that as a partition had al- 
ready been agreed to by the parties, mutation should 
be made according to this partition in the revenue 
papers. The appliiaton was accompanied by the 
agreement. It was discovered that the signatures of 
two of the co-sharers v ho had not agreed to tliis parti- 
ton had been forged in the application and agreement 
and the accused were prosecuted under 465 and 471, 

Held, that as there was nothing to show that the 
accused had forged their signatures, they were not 
guilty under S. 465 but iJiev were guiltv under S. 471 
Penal Code, of the ollencc of having dishonestly used 
the documents knowing or having reason to believe lhat 
they were forged. A.I.R. 1931 All. 258 = 1930 A L.l. 
1451 = 32 Cr.L.J. 559 = 130 Ind. Cas. 492. 

S. 471 — User for securing acquittal — Proof of 

wrongful gain or loss — If necessary. 

Section 471 does not necessarily contemplate user 
for prodm ing material gain or material loss to anotlier 
as explained in S. 24 hut it does apply to user for the 
purpose of securing an acquittal. Neitlier Uic acciui- 
sRion nor the deprivati..n of property is an essential 
mgrcdient of the intent in an offence under S 471 
The obtaining of an acquittal is very distinctly Uie 
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•obtaining of an advantage and brings the case within 
ihe detinitiou of "dishonestly” in S. 24. 113 Ind. 

•Cas. 712 = 9 P.L.T. 800 = 30 Cr.L.J. 236 = 12 A.I. 
•Cr.R. 23 6 = A.I.R. 1929 Pat. 60. 


S. 471— Acquisition or deprivation of pro- 
perty. 

Neither the acquisition nor the deprivation of pro- 
perty is an essential ingredient of the intent in an 
ortence under S. 471. 91 Ind. Cas. 993 = 52 Cal. 881 
= 27 Cr.L.J. 177 = A.l.R. 1926 Cal. 89. 

S. 471 — Ingredients of offence— Using forged 

document — Intention to deceive. 

An offence is committed under S. 471 whenever 
a document is used as genuine with the intention that 
some person tliercby should be deceived, and by 
means of such deception that eitJier an advantage 
should accrue to the person so using the document, or 
injury should befall some other person or persons. 91 
Ind. Cas. 993 = 52 Cal. 881 = 27 Cr.L.J. 177 = A.l.R. 
1926 Cal. 89. 


S. 471. Penal Code. A.l.R. 1935 All. 940 « 37 CrX.T. 
46 =1935 A.W.R. 1453 = 159 Ind. Cas. 287. 

S. 471— Production by Court*$ order— Know- 
ledge of forgery — Offence. 

Although a person has been served with summons 
to produce this document, if he fails to disclose that 
he believes that the document has been forged 
fraudulently or dishonestly puts forward the document 
as being a genuine document, he is not acting involun- 
tarily, but is deliberately using the document for a 
criminal purpose. 91 Ind. Cas. 993 = 52 Cal 881 — 
27 Cr.L.J. 177 = A.l.R. 1926 Cal. 89. 


S. 471 and 468 — Production of accowit in 

obedience to Courtis order. 

The production of a document in obedience to 
summons by a Court to produce it, does not amonnt 
to using the document as genuine . and so no oOence 
under S. 471 is committed. 36 Mad. 387 =? 10 M L T 
563 = (1912) M.W.N. 3 = 22 M.L.J. HI = 13 CrX.T.’ 
35 = 13 Ind. Cas. 275. 


S. 471 — ‘ Fraudulently ’ — Meaning. 

The term ” fraudulently ” in S. 471 does not neces- 
sarily connote deceit and injury to the person deceiv- 
ed. It may, but it need not, do so. 91 Ind. Cas. 993 
= 52 Cal. 881 = 27 Cr.L.J. 177 = A.l.R. 1926 Cal. 89. 

— ^ — S. 471 — Fraudulent use. 

A man can use a document fraudulently even 
though it is used for the purpose of supporting a good 
title. 83 Ind. Cas. 504 = 51 Cal. 469 = 26 Cr.L.J. 24 
= A.l.R. 1924 Cal. 718. 

S. 471 — Non-rcUance — Effect. 

That accused did not rely on the document as a 
valuable security is no defence to a charge under 
S. 471. 82 Ind. Cas. 145 = 28C.\V.N. 947 = 40C.L.J. 
135 = 25 Cr.L.J. 1217 = A.l.R. 1924 Cal. 960. 

S. 471 — Participation in offence — Person not 

physically presenting but actively participating 
in process of presentation — If guilty. 

If a person actively participates in the process of 
presentation of a forged document for registration, he 
can l>c convicted under S. 471, although he may not 
have phvsicallv prtJsented it for registration 119 
Ind. ( as, 6.3 ='.S2 Mad. 532 = 29 .M.L.W. 5.S9 = 1929 
M.W.N. 279 2M.Cr.C.87 = 30 Cr.L.J . 983 = A.T.K. 

1929 .Mad. 4.50 = 5(i .M.1..J. 554. 

— -S. 471— Fraud — Dishoncslv. See Ss. 467 and47l 
5 (. .W.N. 609 « 28 C. 434. 


1. (b) Offenceunder— “use”— What constitutes. 


- -S. 471 — ffence under, when made out -- 
Pro<luclion of <locuincnt alleged to be forged at 
ifjstance of Court. 


1 h<- use of .1 document contemplated l»v 5. 471 
P' na! (^xie, must he a volunt.iry one, and not lie* men 
pro.lij( tioi) «,f tlic* <lt)rument in rom|»!i.ime with .ai 
'•t<F rof {hc(joiirt which must bcM)b.ived. 'l lu* produc 
tion Ilf .1 rt'reipt .dlege<l ti» lie forged after tlic t^n<l o 
the rase and .a tlic insistence of Uie Court cannoi 
possibly be « ither a voluntary or .a fr.auduk-nt or dis 
hi.nost use of the document within the meaning t 


S. 471 — Production of document in Court 

not involuntary but brought about by conspiracy 
on accused’s part — Offence. ' 

Although a person who produces documents in 
obedience to the order of the C^ourt may not be held 
guilty of using forged documents oven if they are 
found to be forged, the case would be different where 
the production of the documents in Court is not volun- 
tary but m pursuance of a conspiracy between the 
accused, one of them being made the custodian of the 
documents m order to get over some technical object- 
ion. 88 Ind. Cas. 181=26 Cr.L.J. 1093 = AIR 
1925 Nag. 345. ^ 

S. 47^---Rfceipts filed in rent suit and placed 
before plaintiff for admission or denial Plain- 

tiff denying — Held, they were * used *, 

In a rent suit against him, the accused filed certain 
receipts and placed them before the plaintiff for admis- 
sion or denial and the plaintiff denied them : 

if bad been deceived and 

^d admitted them, the accused would have achieved 

f ■■ meaning and 

^ receipts. A.l.R. 1935 All. 
3? r“i 7 A.W.R. 628 and 700 = 

~ previous trial accused referring to 

f**ed and istafanama wWch 

i f>lcd-i rosccution producing it and 

rin^ referring to it in cross-examina- 

tion— Held, no user within S. 471. 

The only evidence of user witliin the meaning of 
S. 471 Penal (.ode, was th.it at the previous trial the 

statement in his defence in 
('ll 1 *1^ referred tocerl.un tlm nnumts which had been 

1 e<lan. .ik.. ref, rrod to the Istafanama which was 
alU g( d to b- forged. The istafanama was neither filed 

vvideucc by tlie accused or 
Ki. ^ I>r»>ilucc*d and put in evidence 

om of till* witfirsscs for tlio prosecution in cross- 
evimmaljon ; the Isiafanaiiia was referred to by the 
1 le.ider appearing .m behalf of the accused: 

Held, (hat this could not he held to be user within 
the of s. 471. IVnal Code. A.l.R. 1935 Cal- 

i = ‘^7 Cr.L.J. 30 = 63 C. 481 

159 Ind. Cas. 149. 
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— — S. 471— Where accused produces a forged docu- 
ment in the proceedings before the Manager dealing 
with claim under Ghota Nagpur Encumbered Estates 
Act, this constitutes a user of a false document within 
the meaning of S. 471. A.I.R. 1935 Pat. 515=16 
P.L.T. 693 = 36 Gr.L.J. 1354=15 69=1 B.R. 

■872=158 Ind. Gas. 324. 

S. 471 — Filing by witness — If amoants to 

^ing document. 

Where the accused, who was a witness in the suit, 
from some interest in, or desire to assist, the defence 
iiled certain document for the purposes of the suit in 
advance of a trial. 

Held, that he “ used ’* the document within the 
meaning of S. 471. The wider the definition of the 
word “ use ” in S. 471 the better, as the use has to be 
.fraudulent. 116 Ind. Gas. 632=49 G.L.J. 193=30 
Gr.L.J. 656=13 A.I.Gr.R. 73=A.I.R. 1929 Cal. 203. 

S. 471 — “Used as genuine’* — Meaning. 

Whenever a person fraudulently or dishonestly 
presents a forged document to another person as being 
what it purports to be, or causes the same to be so 
presented, knowing or having reason to believe that 
the said document is a forged document, the document 
■is “used as genuine” within S. 471. It matters not 
whether the document is presented by the accused 
himself, or by his agent expressly authorised in that 
bclialf, or whether it is produced by the accused of his 
own motion or pursuant to the order of the Court, if 
in the event he uses it as genuine. 91 Ind. Gas. 993= 
52 Gal. 881=27 Gr.L.J. i77=A.I.R. 1926 Gal. 89. 

S. 471— Using as genuine — Filing document 

to support claim. 

To constitute use of a document it is not necessary 
that the Court should accept the document produced 
before it or filed in Court ; if a person puts forward a 
document as supporting his claim in any matter, 
whether that document is acted upon by the Court or 
used in evidence is iiiunaierial for the purpose of cons- 
.'.ituting use of the document by the party within the 
meaning of S. 471, Indian Penal C‘ide. 35 Cal. 820 
Expl. 39 Cal. 4G3; 17 G.W.N. 94, Foil. 83 Ind. Gis. 
504 = 51 Cal. 4G9 = 2G Gr.L.J. 24 = A.I.R. 1924 
Cal. 718. 

S. 471 — ^Presenting document before Sub- 

Registrar. 

Presentation of a forged document before the Sub- 
Registrar is sufficient evidence of user. 74 In<l. Cas. 
536=89 Ind. Gas. 1050 = 2 Pat. 459=4 P.L.T. 727 
= 24 Gr.L.J. 792 = 26 Gr.L.J. t.t82 = A.I.R. 1924 
Pat. 128. 

S. 471 — Giving forged document to Police — 

Investigating officer. 

\ person giving a forged document to the investi- 
gating ollieer during the jKdice investigation and thus 
causing that olficer to do soinetliing which otherwise 
he woidd not liavc done is guilty of havitig used forged 
•document within S. 471. Co Ind. Gas. 6'j.\=22 Gr.L.J. 
274 = 3 U.P.L.R. (Pat.) 42. 

-■ ■ S. 471— Filing forged document with plaint. 

Filing of a forged document along with plaint 
amounts to a ‘ user ’ of the document within S. 471 of 

12 _F Y D — 36 


the Code. 3 Pat.L.J. 38S = 19 Gr.L.J. 709 = 46 
Ind. Cas. 293. 

Ss. 471 and 467 — Citation — Production of 

forged title and user. 

The production of a forged title deed in answer to a 
citation in which no particular deed is specified and 
giving evidence in regard to it amounts to ‘ user * 
within the meaning of S. 471, I.P.C. He may be pro- 
secuted though sanction under S. 193, Cr. P. Code, has 
not been granted in respect of the statements made by 
him regarding the document. 18 Gr.L.J. 839=41 
Ind. Cas. 663 (Cal.). 

S. 471 — * User ’ meaning of — Sanction. 

In a rent suit accused summoned some documents 
from complainant. The documents were produced by 
the accused as coming from the custody of the com- 
plainants who now alleged that the documents were 
forged and were not produced by them, but by the 
accused ; 

Held, that the facts constituted, ‘ user * within the 
section. For a prosecution for such offence, sanction 
under S. 195 or 476 of Cr.P. Code is necessary. 19 
C.W.N. 125=16 Gr.L.J. 309=28 Ind. Cas. 645. 

S. 471 — ‘User*. 

Where during examination of witness for prosecu- 
tion, in a rioting case, the accused gave to Muktear a 
document, which was given to the witness who said it 
was not genuine and the document, a rent receipt was 
initialled by Magistrate and filed it. 

Held, this was not sufficient user to support con- 
viction under S. 471. In mitigation of punishment 
the fact that the document was used in a criminal 
trial for the purpose of getting out of a difficuliy and 
that it was not supported by perjury may be taken 
into account. 39 Cal. 463 = 15 C.L.J. 509 = 16 
C.W.N. 623=13 Gr.L.J. 201 = 14 Incl. Cas. 201. 

S. 471 — Alleged executant denying registra 

tion — Accused called upon in a judicial enquiry 
to say whether it was genuine or forgd — Accused 
appearing and asserting its genuincess not dis- 
honest or fraudulent user within the terms of 

S. 47t) I.P.C. 

A presented a tlocumcnt for r<-gistration before a 
Sub-Registrar alleging that S had executed it. S 
having denied execution, the Sub-Registrnr reported 
the matter to the Disirirt Magi^tla^c. The District 
Magistrate ordered a j idicial enquiry and the Deputy 
Magistrate who was conducting the same called u]>on 
A to state whether the doctinicnt was genuine or 
foig<cl. A appcar«‘d ai,d stated that the document was 
genuine by the Deputy Magistrate held otherwise. 
A was thereafter tried and convicted under S. 471. 

Held, that it was impossible to say that A 
‘ used’ the document. The use of a forged document 
which is contemplated by S. 471, is such use as causes 
wrongful gain or wrorigful loss ; that is to say, that 
section applies to the case of a j)erson who appears 
before some other person or before a Court with a 
document and endeavours to induce that person or 
Court to do some act which he would not do if it was 
known to be a forgery. (1907) it C.W.N. 838=5 
C.L.J. 454. 
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*• (c) Offence under — What is and what is not. 

■ ■ “"S* 47 *— Ofifence undtr— -Giving of a post- 
forced cheque — Money paid to party and no- 
hody defrauded— -Conviction under S. 471— Sus* 
tainability. 

Where a debtor to gain time for rcpa>-Tncni of a 
debt gives a post-dated forged cheque, to the creditor 
which on presentation is returned as the drawer had 
no account with the bank, the debtor can be convicted 
under S. 471, I.P. Code, though he miglit subsequently 
have paid th»: debt to the creditor who has not there- 
fore bee tj defrauded. It is enough to sustain the con- 
viction that the accused got lime on the stvengih of 
hisfahe representation. 3Sau.L.I<..8. 

■Ss, 471 and 46 ? — Fabrication of false docu> 
ment, when criminal — Intention. 

The fabrication of a false document is criminal only 
when certain intentions can be attributed to the 
person wlio fabricates it. The question of intention 
is one of fact. 

One of the trustees of a boarding hou.se was given a 
cheque for Rs. 400 by one B. The money was to he 
used for the purposes of the Iwarding house. Ii was 
established that the money was misappropriated by 
the trustee and he was sentenced to a fine of Rs. 800 
under S. 40G, Penal Code, It was found that in order 
to protect himself from the consequences of his ofTcnce 
of criminal breach of trust, he forged a letter puri>orl- 
ing to he from B and acknowledging the receipt of the 
amount of the cheque : 

Held, that the trustee, by obtaining this forged 
document and using it, was not only protecting him- 
self from punishment but was also rendering it ]>robablc 
that B or the Brahman boarding house would suficr 
loss. If the forgery had succeeded in itsobjcct, B 
would liavp been <lcprived of this money. A ixrrson 
must be held to have itttcndetl the natural consequences 
of his action and therefore, in this ])articular ease, the 
act o( the trustee svas a criminal act withiit the provi- 
sions of Ss. 467 and 471, Penal Code. A.I.K. 1940 .\ll. 
551 = 1940 An.W.R. 559 = 1940 A.L.J. 759 42 

Cr.L.J. ^47 -192 Ind. Cas. i3f). 

— — S. 471— Date of decree in certified copy of 
decree altered with erroneous belief that decree 
being time-barred, could thus be executable — 
Execution of such decree sought — Original decree 
not in fact time-barred — Offence — "Fraudulent- 
ly or dishonestly,” meaning of. 

It is necessary lor the prosecution, when the charge is 
uneler S. 471, IV-nal Code, 10 show that ilic accused 
kn<’w or had rc.isoii to believe the rlocument to be for- 
ge4l an<l iisal it fraudulently or dishonestly. 

Wh'TC tlic cx<:cution is sought on the basis of a copy 
ol the decree in wliirh the <iatcs were altered under the 
impression that the decree was tirne-h.irrcrl, a sullicient 
intent to «lcfraiul is involved in the advantage directly 
aimed at by the pctiiioiier «m the b.asis of tlic .dtered 
dates, and it is itiiiii.uerial that the alterations were 
broiigfu .ibout under .in erroneous impression that the 
fi< fre'- was iime-barre<l. A fraud, it is clear, is attcmpi- 
«:d upon the Court and in such a rase, it is not necessary 
for tin: pros';' ucion n» go further and establish an 
iutent i<* cause loss or risk of I'jss. Hut even if the 
fonir.iry were to be held, the defi lition if 'injury' in 
S. jp pfii.il Cod'-, is very wnh-, and the threat of a 
d'M'-i- (li.ii coul'l not Ijc '-X'-imi'l Ia any tonqieteni 


authority is a threat of harni or injury within the mean-* 
ing of the Code. (Meaning of the expression ‘fraudu- 
lently and dishonestly ’ discussed.) A.I.R. 1940 Pat. 

486 = 41 Cr.L.J. 427 =:2i P.L.T. 206=187 
Ind. Cas. 256. 


S. 47*-^— Civil Suit by accused— He mentioning 
in his affidavit of documents in his possession 
certain delivery order — Defendants requiring 
to produce that document — Document produced 
alleged to be forged — Accused, if could be 
charged under $. 471. 

An accused had filed a civil suit in which he was 
required under the provisions of O. 11, Rr. 12 and 13, 
Civil P.C., to file an affidavit of documents which werc- 
or had been in his possession relating to some matter 
in question in the suit, and in the affidavit, mention 
was made about certain delivery order. Nevertheless, 
the accused did not produce it in Court, nor made any 
use of it. It was the defendants who, in cross examin- 
ing the accused, required the production of the delivery 
order ; and it was at their instance that it was pro- 
duced. The document was alleged to be forged and 
the accused was cnarged under S. 471, Penal Code. 
There was no evidence that the accused used the 
delivery order for the purpose of cheating and no 
evidence that he used the delivery Order as genuine 
and no evidence that he forged it ; 

Held, that under the circumstances, no charge,, 
under S. 471, Penal Code, could be established as the 
accused was forced by tlic defendants to refer to this 
document in his evidence. But for the defendants, 
it would not have been produced in Court. By men- 
tioning the document in his affidavit of documents in 
his possession, it might be that he showed tliat at one 
stage he had made preparation for using the document, 
but no more thati that could be inferred. A.I.R, 
1938 Rang. 194 = 39 Cr.L.J. 592=175 Ind. Cas. 488. 

S.471 — ^'Fhe handing over of the forged receipt to- 

the I’akil and their production in Court in support of 
the defence amounts to using the forged receipts as 
genuine and the conviction under S. 471 is right., 
1936 Mad. 280 = 1935 M.W.N. 1346 = 70 
M.L.J. 109 r-.. .}3 L.W. 226 = 37 Cr.L.J. 421 = 161 
Ind. Cas. 196. 

S . 471— Offence under — Alleged true copy of 
original certificate attached to a competitive 
examination application — Original certificate 
called for and produced— Date of birth in original 
found altered — Forgery. 

In ord«r to qualify for ap]>carancc at a certain 
roinpciiiive examination C attached a copy of a certifi- 
cate certified as a true coj))* of original along with lus 
a]>])|ication. On being asked to produce the original 
C produced it. 'i'he date of birth in the original certifi- 
cate was changed from 5th January, igoi to 15th 
Januaiy 1904, $0 as not to debar him from appearing 
in the above competitive examination. 

Held, (hat (he original document was a forged one 
inasinuth as the original date iji it was aJtcrctl and 
tb.it C knew that it wiis a false document. That it 
w.is midt: with intciii to cause damage .and injury to 
other candiilatcs for the examination and to support 
C’s tl.iim to appear. 118 Ind. Cas. 385 = 10 Lab.. 
5,j5=-3o Cr.L.J. 900 = 30 P.L.R, 724=A.I,R. I 9*9 
L-'h. 1*2. 
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— 47 *— Party setting np two titles and sun- 
porting one by false document. 

If a party to a suit sets up two different titles and 
supports one of them with a false document he has 

V S. 471 even if it be found 

A Tr-^n title IS good. 96 Ind. Cas. 850=7 

Cr.L.J. 994 = A.I.R. 1926 Mad. 

47* — Offence under — Accused asked to 

produce documents in support of complaint of 
trespass — Forged documents knowingly pro- 

dnced^Offence. 

Where the accused was told to produce copies of 

the revenue records in support of his complaint of 

tresp^s and he knowingly produced forged copies as 
genuine. o t' ^ 

Held, that the case was different from one where a 
person has a forged document in his possession which 
he docs not intend to use as genuine, but which a 
Court forces him to produce, and that the accused was 
guilty. 88 Ind. Cas. 595=6 Lah, 50=26 Cr.L.J.. 
1171—26 P.L.R. 156=A.I.R. 1925 Lah. 333. 

- MlaapproprUton 

A Bench clerk received a sum of money paid in as 
fine and misappropriated it and to cover up the mh- 
appropriation forged a false receipt. ^ 

Held, that the offence under Ss. 467 and 471 was 
committed especially since the false rVieipt wi 
for the purpose of enabling him to misappropriate the 

rSnr'l t" Foil. 83 Ind^ c£ 338 = 

Rang 33/; "3 = =5 Cr.L.J. .378=A.I.R.^%24 

Accused obtained a prescription from a medical man 

-onr^ub: aUcring .hr'w?rd“ 

«nc tuoe to four lubes ” Presented ih€* nr... I 

ron;’iub?ro-f . 

under t TP an offence ! 

681 (lilu). ’ ®3 Ind. Cas. 617 = 22 Cr.L.J. ' 


Z — Guilty knowledge — ^Document pro- 

duced before Patwari for mutation — Stone altered 
“•Area not altered — No offence. 

Where the accused produced a sale-deed before a 
Patwari for entering mutation (with a view to get the 
lahsildars attestation) in which the stone of the land 
was altered but not the area. 

Hel 4 that no offence under .S. 471, I.p.C., was 
committed. In ihe absence of evidence that the 
accused forged u or knew it was forged, the conviction 

F.R. 1913 Cr, = 19 Cr.L.J. 667 = 
273 P.L.R. 1914=21 Ind. Cas. 907. 

-Ss. 471 and 467 — Accused forgerer. 

r charged under S. 471 is himself the 

rgerer of the document, it is no reason why he 
should not be charged under S. 47,, especially when 
he ^nnot be ch^arged under S. 467 owing to want of 
territorial jurisdiction. To form an offence under 

471, forgery must be proved. 13 Cr.L.J. 862=17 
Ind. Cas. 798 (Mad.). ^ ' 

—;- S. 471 ^ Using certified copies of forged 
originals knowing the originals to be forged. 

The use of certified copies of forged originals by a 
knows that the originals arc forged amounts 
to making use of forged documents within the meaning 
S 47,, 28 All. 402, Foil. 86 Ind. Cas. 1993=12 

OC^; aS P " C^-L.J. 929 = 29 

vJ.C. I — A.I.R. 1925 Oudh 413. 

S. 471. — False docament~C!opy. 

u alleged to be false does not 

tWfo i of a false document and 

CrTV''' ^ 428=20 M.L.J. 

534 ^ * Cr.L.J, 401 =6 Ind. Cas. 776. 

2. Proof of Offence. 

“ 47 **— Proof of offence. 


r^.®‘ 1 ?* 474 — Forgery — Hand! by non- 

exjsting firm— Conviction not technically Lrrect 
but doing substantial justice — Admission of 
accused in trial Court-Binding effect. 

A Hun^ drawn by a firm wi.ich never existed is a 

.haf.h; l"'"'" “""'ll ft knowTng 

-17 Cr.L.J. 474 = 38 Ind. Cas. 154. ‘^'7 


claim. 


: 47 *— Forged document— Support of false 


Where, in order to sustain a false claim a 

document IS relied on in another document fled 

'“3 = 30 I.:d. Cas. 75. 


Tra!.^, fni- dishonestlv or 

fraudulently usung a forged document, the pi<isccution 

t^fat beyond reasonable doubt that he knew 

dnr.. ^ forged. Mere proof that the 

h executed by the person by whom 

12 BP ^oRn executed, is not enough. 

=A.LR; .947l>a.! 25“ • C..L.J.3.7 

«H«g forged 

Ms pre^etution 

concocted. The mere i\,t .u-.. that it was 

Pleader ought to have been aroused b^VItT a M.rof“tho 

A.I.R. 1940 Nag 26 o-iq 1 o N i 7 ’o 
753=.89®I.,d C®as.^57g: '83=4. Cr.L.J. 

... q^est.otUs forged would result in 
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,Ss. 471 and 467 — Prosecution most prove 

forgery and intention of accused to use document 
Imowing it to be forged. 

It is not sufficient for the prosecution to establish 
that the document is not a genuine document for the 
purpoic of obtaining a conviction under Ss. 467-47^1, 
Penal Code, it must be shown affirmatively that the 
accused cither knc\v or had reason to believe that the 
document was forged. This matter of knowledge is 
one which may, in certain cases, follow necessarily as 
an inference from a finding of fact. (193®) *66 Ind. 
Cas. 531 =3 B.R. 177=36 Cr.L.J. 235. 


6 N. W. P. H. Cr. 39. Foil. Where a charge is Uid 
against an accused under S, 465 read with S. 47 
I. P. C., he carmoi be convicted and sentenced under 
S. 466 read with S. 471. 17 C.W.N. 94 “ *3 Cri.L.J. 
449=15 Ind. Cas. 81. 

S. 471 — Forgery — Comparison of handwrit- 
ing — Value of. 

Ordinarily, in determinirg whether a document is 
forged Or genuine, comparison of handwriting is a 

valuable aid. A.I.R. 1933 Fat. 481=34 Cri.L.J. 
828=144 Ind. Cas. 872. 


S. — User — Question of fact. 

Wlicthcr there has been an user or not must depend 
upon the circumstances of each case. 91 Ind. Cas, 993 
=52 Cal. 881=27 Cr.L.J. I77=A.I.R. 1926 Cal. 89. 

— S. 471 Forgery committed In record room — 

Copies of false entries used in contesting a suit — 
Fradulcnt or dishonest intention of accused and 
his knowledge as to the forged nature of the 
dociuucnt — Proof. 

\Vlien forgeries arc committed by a person inside 
the record room, and copies producing the false entries 
arc put in a suit the use of such certified copies is 
a use of forged documents. The mere circumstance 

that the documents had been forged would not be 
sufficient to justify a conviction. It is necessary to 
prove in order to obtain such a conviction tliat the use 
has been fraudulent or dishonest and in addition that 
the person putting, in the copies knew, or had rc^on 
to believe tliat the originals were forged. 93 
66=1 Luck. 306=13 O.L.J. 391=27 Cr.L.J. 402= 
3 O.W.N. i7i=A.I.R. 1926 Oudh. 255. 

Ss. 471 and 467 — Forgery— Evidence insuffi- 
cient— Knowledge that document is forged— 
££fect of» 

WHicrc a porli^n of a document is altered with the 
intention of causing it to be believed that it was 
executed at a time when it really was not executed and 
the accused used it knowing it to be forged, an offence 
uiiflcr section 471, 1 . P. C. iseommitted and the charge of 
forgery is unsustainable. iG Cr.L.J. 701—30 Ind. 
Cas. 749 (Mad.) 


S. 471— Series of forgeries— Relevancy of. 

A scries of siinikir transactions in which forgeries 
were coniniiited can be used as cvulcice of intention 
and not as evidence of the forgery. But it is doubtful 
whether the mere filing of a copy of a forged document 
Is a user of it. 43 Gil- 763 = 20 C.W.N. 262 = 17 
Cr.L.J. 130= 33 Ind. Cas. 3«6. 

Ss. 471 and 472 — Uring forged document— 

Guility knowledge — Candace — Filing of document 

Charge under Ss. 465 and 471— Conviction under 

Ss. 466 and 471. 

Tlie fact that a man who files a document is interest- 
ed in establishing its contents, does not raise a prc- 
snmpiuin that he filed it knowing to be forged. C<>n- 
dnci is the principal criterion of guilty knowledge. 
The filing <jf a d'lcnment as the basis of a plaint or as 
a necessary scqurl to th'! pleas in the plaint is itself 
an user, and itih-n becomes incumbent on the person 
using it to show that he filed the document in all 
g<Jod faith believing it to be genuine. G>nvictioiis 
under Ss. 471 and 474, I. P. G. cannot stand together. 


3. Sentence, 


, S. 471 — Sentence. 

S was convicted under S. 471 for having used a 
forged document and P for having abetted the sMue ; 
S was sentenced to 4 years and P to 2 years rigorous 
imprisonment. 

Held, that the sentence was not severe. 116 Ind. 
Cas. 632=49 C.L.J. 193=30 Cr.L.J. 656=13 A.I. 
Cr.R, 73=A.I.R. 1929 Cal. 203. 


S. 471 — Punishment. 

A person dishonestly using as genuine a forged 
document can be punished under S, 471 with the 
punishment provided by S. 467. 5 O.W.N. 138= 
A.I.R. 1927 Oudli 630. 

- S. 471 — Separate Offences — Separate con- 

viction. 

If a man commits two offences he can certainly be 
convicted of them more especially when they are 

separate transactions and the commission of one does 
not necessarily involve the commission of the oilier. 
77 Ind. Cas. 825 = 25 Cr.L.J. 473=A.I.R. *924 

Nag. 1 6a. 


4. Miscellaneous. 

Ss. 471, 467 and 409— Postman charged under 

Ss. 409, 467 and 471 for misappropriating amount ol 
money ortler and forging thumb impression and using 
such forged document— OfTcnces committc on April 
> 939 — S.mction of Governor-General, held neces- 
sary for prosecution under S. 471 but trial could 
proceed for other offences. A.I.R. 1941 Mad. 38= 
(1940) 2 M.L.J. 564 = 52 L.W. 516=1940 M.W.I^ 
1116=42 Cr.L.J. 263 (i)=I.L.R. (1941) Mad. 258 
= 192 Ind. Gas. 263. 

■ ■ - S. 471 — Charge under — When facts disclose 
offence under S. 103, legality of. 

.\ person cannot be prosecuted under S. 471, Penal 
Code, where the f.icts alleged constitute an offence 
under S. 193 for which a complaint by the Court is 
necessary. A.I.R. 1933 Mad. 413=37 L.W. 547 “ 
•933 M.W.N. 217 = 34 Cr.L.J. 800=144 Ind. Cas. 
5 « 9 - 


— — Ss. 471 and 467 — Offences under Ss. 467 and 471* 
Penal Code, cinuot be taken cognizance of except on 
a comdiliU in accordance with the provisions m 

S. 195, G-iminai P.C. A.I.R. 1932 Sind. 90 = 26 
S.L.R. 73 = 33 Cr.L.J. 452 (2)= 137 Ind. Cas. 34 ** 

S. 471 — Interpretation—* Uses *, ^ . 

Tiic vsDpdi ‘‘proiiccd or <?ivcn in evidence 
S. 195 (r), Cr. P. Code, do not am it the procedure under 
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that section to a limited class of user within the wider 
class contemplated by S. 471. 113 Tnd. Cas. 712=9 

P.L.T. 800=30 Cr.L.J. 236=12 A.I.Cr.R. 236=A.I.R. 
1929 Pat. 60. 

- ■’ S. 471 — Order for prosecution under S. 82 
Reg^istration Act, and S. 471, 1 .P.C. — Former found 
illegal under S. 74 — Order under S. 471, I.P.G. — 
If affected. 

Where a person is ordered to be prosecuted under 
S. 82, Registration Act and S. 471, I.P.C., and the 
prosecution under S. 82 is illegal having regard to the 
provisions of S. 74, Registration Act, the illegality or 
irregularity in no way affects the validity of the order 
of prosecution under S. 471, I.P.C. and if the prosecu- 
tion under S. 82 is set aside the part of the order under 
S. 471 remains. For Penal Code has no relation to 
Registration Act and is governed by principles entirely 
different from those governing prosecution under 
S. 82. iigind. Gas. 888= 10 P.L.T. 889=30 Cr.L.J. 
1101 = 1929 Cr.C. 252=A,I.R. 1929 Pat. 500. 


S. 471 — Jurisdiction — ^Trial under S, ig6 — 

Facts disclosing offence under S. 471 — Procedure. 

Wlierc a petitioner was tried for an offence under 
S. 196 and convicted but from the facts it appeared 
that an offence under S. 471 was committed, which is 
exclusively triable by Sessions Court, the conviction 
was set aside and trial by Court of Sessions was ordered, 
96 Ind. Cas. 119=44 G.L.J. 113=30 C.W.N. 840= 
27Gr.L.J. 871. 

S, 47 * — Report of expert — No affidavit in 

support — No examination — Legality of sanction. 

The report of the Government Exjjert, who never 
came into the witness-box and whose report is not 
supported even by an affidavit is inadmissible in evi- 
dence and should not form the basis of the order direct- 
ing the prosecution on a charge of forgery. A sanction 
based on a piece of evidence that can in no creumstan- 
ccs be called legal evidence and especially when there 
is positive legal evidence against it is illegal. The 
power of sancton should be used with great caution. 
75 Ind. Cas. 148 = 21 .\.L.J. 399=4 L.R.A. Cr. 92= 
24 Cr.L.J 9 oo=A.I.R. 1923 All. 601 . 

“ S. 471 — Sanction— Proceedings for patta trans' 
fer before a Deputy TahsUdar — Offence committed 
in — Sanction of Revenue Court. 


cution of the person presenting the document for regis- 
tration and the said person field a civil suit under S. 77 
of the Registration Act, the High Court directed the 
criminal proceedings to be stayed perdirg the disposal 
of the civil suit. (1906) 5 C.L.J. 233=5 Cr.L.J. 199. 
Also 30 M. 226. 


S. 474 — Interpretation — * Intention to use.* 

The ‘intention to use * contemplated in S. 474, Penal 
Code, should be fructified into an actual use to attract 
the provisions of S. 195, Cr. P. Code 99. Ind. Cas. 1025 
= 28 Cr.L.J. 225=A.I.R. 1927 Mad. 1060. 

S. 474 — No sanction necessary. 

For a prosecution under S. 474, I.P.C. , no sanction 
is necessary. 19 C.W.N. 125=16 Cr.L.J. 309=28 
Ind. Cas. 645. 

S. 476 — Forgery — Person forging neither deriv- 
ing benefit nor causing loss or injury to others 
— Offence, if committed. 

Certain tenants of P asked him to apply for agricul- 
tural loans and on the loan being sanctioned, a security 
bond and a receipt bearing the signatures of the tenants 
were submitted to the Township Officer and the loan 
was disbursed. Subsequently, it turned out that the 
application, the security bond and the receipt were not 
signed by the borrowers. P and certain others were 
arrested and sent up for trial. It appeared that the 
money was received by the tenants and was duly re- 
turned to the Government : 

Held, that tliough the persons who signed the applica- 
tion, the security bond, and the receipt by impersonating 
the borrowers practised deception on the Township 
Officer, they did not derive any advantage there from, 
or cause loss to the Government as the loan was received 
by the tenants and returned to the Government and that 
therefore, neither forgeiy nor abetment of forgery 
had been proved. 

Held, further, that even assuming the accxiscd had 
committed the offence with which they were charged, 
the offence was only of a technical nature. A.I.R. 
1933 Rang. 114 = 34 Cr.L.J. 922 = 145 Ind. Cas. 
229. 


Certain forged Will was presented by the accused in 
proceedings for the transfer of a patta before a Deputy 
Talisildar, 


Hel<^ tfie Deputy Talisildar constituted a Revenue 
authority and his sanction was necessary for the partic: 
to the proceedings to be proceeded against under S. 471 
I.P.C. 71 Ind. Gas. 63 = 16 M.L.W. 534 = 24 Cr.L.J 
i 5=A.I.R. 1923 Mad, 87. 


S. 477— Will — Death of testator — Concealment 
of will — Absence of secretion — Offence under 
S. 477, if committed. 

The executant of a will died and the will, after 
execution, remained with the solicitors until 2nd 
February 1926 when it was made over to the accused 
who was the only son of the testator. The testator 


— S. 471 — Sanction to prosecute for forgery. 

Before a conviction can be had under S. 471, I.P.C., 
the accused must be proved to know or to have reason 
to believe that the document was forged and unless it 
is proved, no sanction for his prosecution can be given. 
3 Bur.L.T. 151 = 11 Cr.L.J. 749=8 Ind. Cas. 995. 

Ss. 471 and 474 — Stay of Criminal proceedings 

pending civil suit — Registration Act, S. 77. 

Where the alleged executant of a document having 
denied execution before the Sub-Registrar, an enquiry 
was held and the District Magistrate directed the prose- 


also left a widow and a daughter’s son. The accused 
did not take any steps for obtaining probate of the 
wll. In order to obtain some money from the Land 
Acquisition Court, he swore an affidavit in July, 1930 
that his father had died intestate. After the Will had 
been discovered in August. 1932, attempts were made 
to bring about a settlement between the widow and the 
accused and ultimately probate was applied for in res- 
pect of the Will in question and probate was obtained. 
The accused was charged under S. 477, Penal Code* 

Held, that if as a matter of fact the accused had 
been advised that, having regard to the terms of the 
Will, it was not necessary to obtain probate, that would 
furnisn sufficictu cxi>lanation for the action of the 
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^coised in suggesting in the afUdavit of July, 1930 
that the testator had died intestate. 

Held, also that as the accused obtained possession 
of the will with the knowledge of the solicitors who 
^verc responsible for the custody thereof till February, 
1926, it could not be said that there was a secretion in 
the eye of the law and within the meaning of S. 477, 
Penal Code. A.I.R. 1934 Cal. 217=58 C.L.J. 283 = 
35 Cr.L.J. 716=148 Ind. Cas. 587. 

S. 477 — Valuable security — l>e$traction of 

administrative order of Court not creating any, 
l^al right — Offence. 

In order to make a person guilty of an offence under 
S. 477, Penal Code, the document should be a valuable 
security. An administrative order asking the Nazir 
of the Court to take a document of suretyship from the 
accused for his being released on bail does not by 
itself Create a legal right in favour of the Nazir and 
hence, when such an order is destroyed, an offence 
under S. 477 is not committed. A.I.R. 1933 Bom. 
494 = 35 Bom.L.R. 1062= 35 Cr.L.J. 479= *47 
Ind. Cas. 279. 


included in a single charge provided they are connected 
with the same fraud ; that is to say, although itis possible 
to regard them as separate offences, the law provides 
that they may also be regarded as one offence. 
A.I.R. 1944 Oudh 122=1944 O.W.N. 1 = 1944 An.W.R. 

3=*945 Cr.L.J. 538=19 Luck. 493=212 Ind. Caj. 
125. 

2. Interpretation — ‘ ‘ Falsify 

S, 477-A — ^Interpretation — * Falsify.’ 

It is not necessary for the prosecution to prove that 
any person or persons were actualy deceived by the 
false document. It is quite sufficient if in the opinion 
of the Court the document had that tendency. The 
expression “falsify” applies to the preparation of an 
entirely new document containing false information. 
To falsify means “to render false” and a new docu- 
ment containing false information can be correctly 
described as a false document and the act of prepar- 
ing such a document is falsification of the document. 
98 Ind, Cas. 599=27 Cr.L.J. i383=A.I.R. 1926 Lah. 

385. 


S. 477 — Fraudulent secretion — Will. 

The fraudulent secretion of any document purport- 
ing to be a Will constitutes an offence within the 
meaning of he section, quite apart from its validity as 
defined in S. 3 of the Probate and .\dministration Act 
97 Ind. Cas. 1054=4 Rang. 251=27 Cr.L.J. 1230 = 
A.I.R. 1926 Rang. 202. 

S. 477 — Grant of letters — Effect. 

The grant of Letters of Administration to the accused 
is no bar to further proceedings under S. 477. 97 

Ind. Cas. 1054=4 Rang. 251=27 Cr.L.J. i230=A.I.R. 
1926 Rang. 202. 


— S. 477-A. 

Synopsis. 

1. Charge under. 

2. Interpretation—** Falsify 

3. Offence under. 

4. Proof of offence. 

5. Miscellaneons. 


K. Charge nnder. 


S. 477-A — Off<*ncc under— Charge under— Form 
— Defect — If cured by S. 223, Gr. P. Code. Sfe CR,P. 
CODE (V OF 1898). Ss.222 (2) AND 225 AND PENAL 
CODE, S. 477-A. A.I.R. 1950 All. 167. 

Sa. 477-A and 480— Joinder of charges under- 
Legality. See CR. P. CODE (V OF 1898), S. 234 AND 
I.P. CODE, SS. 477-A .\ND 480. A.I.R. 1950 .\ 11 . 167, 


S. 477-A — The terms of S. 477-.\, Penal Code 

indicate that a certain elasticity is permissible in 
framing a charge under it and it is not necessary to 
coniine the cliargc to one particular false entry, and a 
general falsification of specified l)ooks, papers, or 
accounts may lx* alleged in combination with an allega- 
tion of (Vau<lult:nt intent, no details of the person 
affected by the fraud, or the amount involved, or the 
date or dates on which the offence was committed 
being required. A number of falsifications can be 


3. Offence under. 

— — S. 477-A — Entry showing merely that accused 
had formed criminal intention — Effect of — 
Offence. 

An entry in the accounts which is of significance 
niwly as showing that the accused had formed a 
criminal intention cannot by itself amount to the 
offence of falsification of accounts. 3 A.I.Cr.D. 277= 
A.I.R. 1949 Pat. 326=50 Cr.L.J. 682. 


— I — Ss. 477'A Md 409 — Public servant entrusted 
with money misappropriating it and making false 
entries in cash book is guilty under Ss. 409 and 477-A, 
Penal Code. A.I.R. 1941 Sind. 204=1. L.R. (1941) 
Kar. 328=43 Cr.L.J. 241 = 197 Ind. Gas. 692. 


• Ss. 477-A and 465 — *' Intent to defraud” 

meaning of — Accused making false entry in 
diary of Court to screen his own negligence as 
clerk — Offence. 

The meatiing of the term “with intent to defraud ** 
is not restricted to cases of “ deceit and injury to per- 
son deceived”. The term means either an intention 
to deceive and by means of deceit to obtain an advan- 
tage or an intention that injury should be fall some per- 
son or persons. 

Advantage which is intended must relate to some 
future occurrence or in other words, must be of a 
pro.spectivc nature. 

\Vhcrc a clerk of a Court has not committed any 
offence of criminal breach of trust or criminal mis- 
appropriation but he had the false entries made 
merely for the purpose of screening his own negligence 
of his duties as clerk of the Court nor had he by these 
false entries facilitated any misappropriation or 
embezzlement nor did he intend thereby to cause 
injury to any other person, it cannot be contended that 
by means of the deception^ he intended to secure bis 
advancement in the service and he cannot be convicted 
cither of the offence under S. 477-A or under S. 465* 
Penal Code. A.I.R. 1939 Rang. 156=40 Cr.L.J. 552 
= 181 Ind, Cas. 439. 
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S, 477-A — “With intent to defraud** within 

meaning of S. 477-A, what is — Difference between 
act done ‘ ‘ dishonestly ** and ‘ ‘ fraudulently ” 
pointed out. 

A reference to S. 25, Penal Code, shows that the 
expressions “fraudulently” and ‘with intent to de- 
fraud’* are synonymous; but therr u no further 
definit ion of their meaning in the Code. 

The difference b"tween an act done dishonestly 
and an act done fraudulently is this. If there is the 
•intention by the deceit practised to cause wrongful loss 
that is dishonesty, but even in the absence of such an 
intention, if the deceitful act willfully exposes anyone 
to risk of loss, there is fraud. A.I.R. 1938 Pat. 165= 
16 Pat. 688=4 337=39 Cr.L.J. 374=19 P.L.T. 

297= 173 Ind. Cas. 759= igsSPat.W.N. 49. 

" S. 477»A — ^Essential ingredients — ‘ Intent to 
-defraud meaning of — Manager offering bribe 
out of Company’s funds — Intention to promote 
•company’s interests — Offence, if committed. 

One of the jnosl important ingredients of S. 477-A, 
Penal Code, is ‘intent to defraud*. This expression 
implies conduct coupled with intention to deceive and 
thereby to injure ; in other words “defraud” involves 
two conceptions, namely, deceit and injury to the 
person deceived, that is, infringement of some legal 
right possessed by him but not necessarily deprivation 
of property. Where, therefore, the manager of a com- 
pany offers bribe out of the funds of the company, his 
intention being not to cause any injury to the company 
but on the contrary to promote its interests, though 
his act might be punishable under another section ot 
the Penal Code, yet it is clearly not punishable under 
S. 477-A, Penal Code. 

What the law punishes is an act that causes harm 
illegally to any person in body, mind, reputation or 
property, or an attempt to commit such an act. There- 
fore, any body who has committed an act, not with the 
intention of causing an injury toany body but with the 
intention of promoting the interests of others is clearly 
not punishable under the Code. .\.I.R. 1937 Rang. 
280 = 38 Cr.L.J. 887= 1 70 Ind. Cas. 257, 

S, 477'A — Persou acting as agent many 

thousands of miles away, whether a servant — 
Letter filed as exhibit — Witness, if can be allowed 
to determine which portion of it is to go in evi- 
dence — Court, if can hand back the exhibit. 

A person who is acting as an agent f«)r ar.otlier manv 
thousands of miles away must have had power 10 act 
on his own initiative which is the ordinary mark of 
difference between a servant and an agent. 

Docurnents containing accounts in iCspctt uf wliich 
falisfications were alleged to have been made were 
prepared by an agent but were never made over to the 
■employer, who was many thousands of mies away in 
another country and there was no falsification after 
they reached the hands of the complainant : 

Held, that it did not amount to an offence under 
S. 477-A, Penal Code, as the documents could not be 
said to be belonging to or in p>Osscssion of the employer. 

A Court h« inherent powers for refusing disclosure of 
maticr.s which, in the public interest, should be kept 
•secret, but it cannot allow a witness to put in a portion 


of a letter and say which portions of it are to go in 
and which portions are to be concealed from his 
opponent nor is there any warrant for a letter which 
once had been made an exhibit, being handed back to 
a party. A.I.R. 1936 Rang. 299=37 Cr.L.J. 927= 
164 Ind. Cas. 369. 

S, 477-A — A supervisor of a society getting affixed 

to debt entry false thumb impression of a sweeper 
and thus misappropriating money : 

Held, that the act amounted to falsification of ac- 
counts under S. 477-A. A.I.R. 1935 Bom. 30 = 36 
Bom.L.R. 1120=36 Cr.L.J. 522=154 Ind. Cas. 559. 

S. 477-A — Falsification of accounts by one 

partner — Partner in charge of books — Fact of 
existence of partnership — Whether sufficient for 
maintaining charge. 

The mere fact that a partnership subsisted between 
the parties is no answer in a properly proved case to 
a charge of falsification of accounts against a partner 
who is in charge of the books. A.I.R. 1932 Cal. 464= 
36 C.W.N. 303 = 33 Cr.L.J. 597=138 Ind. Cas. 339. 

S. 477-A — By managing partner— -Falsifica- 
tion of accounts. 

Where a partner of a firm is appointed to manage 
its business and write its accounts and he falsifies its 
accounts he i$ liable under S. 477-A. 6 Bom.L.R. 553, 
Foil. 88 Ind. Cas. 189=18 S.L.R. 274=26 Cr.L.J. 
jioi=A.T.R. 1925 Sind. 328. 

S. 477-A— Falsification of accounts by manag- 
ing partner. 

Wlicre a partner in a firm is appointed as such to 
manage the business of the firm or to write its account 
he acts as its servants ; and if he falsifies accounts he 
is liable to be punished under S. 477-A . (1904) 6 Bom. 
L.R. 553 - 

S. 477-A — Accused obtaining by falsifying 

accounts securities worth amount justly going to 
be due to himself in near future but whose realisa- 
tion is doubtful — Offence. 

If together with the intention of deceiving there be 
an attempt to obtain an undue advantage, there would 
be in law an intent to defraud. 

Where an accountant in a Bank noticing that the 
Bank might fall any day and that it might become 
difficult for him to recover the money deposited by 
him as security which was going to be justly payable 
back to him shortly, obtained securities worth his 
deposit by falsification of accounts and without the higher 
authorities of the bank being aware of the fact and 
where in an enquiry in respect of a charge under I.P.C., 

S. 477-A, the accused was discharged. 

Held, that the Order of discharge was WTong and 
that there was enough material on the record to direct 
further enquiry. 21 All. 113, Foil. 89 Iiul. Cas. 520 
=47 All. 948-23 A.L.J. 657 = 26 Cr.L.J. 1384= 6 
L.R..\. Cr. i 45=A.I.R. 1925 All. 654. 

S. 477-A — Document prepared to conceal 

fraud aUeady committed — Offence. 

Wlierc there is an intention to obtain an advantage 
by deceit, there is fraud and if a document is fabricat- 
ed with such intent it is forgery. A man who delibera- 
tely makes a false document in order to conceal defraud 
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already committed by him is acting with intent 
to commit fraud, as by making the fabc docutnert 
he intends the party conccnrcd to bclic\’c tliat ro fraud 
had been committed. \M\crc a document is 
pared with the intention of concealing a fraud that had 
already been committed, and thus to enable the pcucn 
who had made “ Avrongful gain” to retain the property 
that lie had acquired by unlawful means, it amount 
to a false document and the person making the 
document is guilty of forgen'. A.I.R. 1933A • 
525 = 34 Cr.L.J. 1056 = 1933 A.L.J. 1372= 55 AU. 
783=145 Ind. Cas. 749. 


S. 477-A — Falsification for saving oneself — 


Nature of offence. 

Where a person makes false entries to cover defal- 
cations in order to save himself from the. consequences 
of defalcations. 

Held, he cannot be convicted offoigcry. C8 Ind. 
Cas. 834=20 A.L.J. 662=23 Cr.L.J. 610= A.I.R. 1922 
All. 435. 


5 . 477-A— Falsification to conceal embezzle- 


anil entries were made under his authority— 
Conviction, when good. 

Where the entries in account books according tothc- 
prosecution were false entries wilfully made ^ the- 
accused who was the gomasta of the complainant’s 
firm and the accused’s defence was that the ^ entries 
ucrc merely in the natuic of adjustment entries, that 
the accused’s father was a partner of the compalinant’s 
firm and that the entries were made in the books of 
the complainant’s firm under the direction and autho- 
rity of the partners who constituted that firm : 

Held, that as the point whether the father was a 
partner in the complainant’s firm was made out or not 
was not clearly proved, the conv'iction should be set 
aside, A.I.R. 1934 Cal. 5^~59 C.L.J. 83=3® Cr.L.J* 
74=152 Ind. Cas. 226. 


.S. 477-A— Falsification of accounts— Nature 


ment. 


The falsification of books to conceal an cmbczzlc- 
inetii or to assist in the completion of an offciiCO of crimi- 
nal breach of trust is an offence tinder S. 477-A. 11 

Cr.L.J. 185=4 Cas. 1089 (U.B.). 


of charge — ^Proving more than three instances ot 
falsification — Legality of trial. 

\\1ien a person is charged with falsification of 
accotints, any number of falsifications may be proved 
|n Order to sustain the principal charge of falsification. 

S. 477-A, Penal Code, speaks of two oflenccs,. 
namely, falsification of accounts and making of false 
entry or. omitting or altering, or abetting the omission 
or alteration of an entry and these two offences arc 
distinct and not intcidcpendcnt . A.I.R. 193 * Cal. 8 
= '\X C.W.N. Q2r,='t2 Cr.L.J. 318=129 Ind. Cas. 35G. 


S. 477-A— Falsification of account with a view 

to conceal previous fraud. 

Falls within the purview of S. 477-A. (19^8) *2 

C.W.N. 581=35 c. vyy. 

S. 477-A — ^Replacing stamps by used up stamps. 

Accused a rkik of the certificate department was 
charged with having tampered with tcqtusiiiops filed 
under the Public Demands Recovery Act by replacing 
the stamj>s on those documents at.d on the accompany- 
ing vakalatnamas by others taken from other papejs. 

Held, that the acts alleged did not come within 
S. 477-A. 47 Cal. 71 = 23 C.W.N. 935 = 3 © C.L.J. 
258 = 54 Ifid. Cas. 892. 

S. 477-A — Falsification of balance sheet— 

Manager. 

AVherc the Managing Dircci<ir and the Manager of 
the Head Ofi'ue ‘ falsified ’ the hooks of the Bank so as 
to vliow- a sham profit of Rs. 3,000, and completed 
the fahifhation bs inanufaciurii g pio-r.otrs in Older 
to givo to tbc faUifu'cl 1 slicct ur.d iiccouxit books 

an apjx'arancc of correc tness, both of them arc guilty 
of an offence iir.d( r S, 477-A. 23 P.W.K. i 9 ’ 5 > Ct.** 
167 P.L.R. 1915=16 Cr.L.J. .j73=2tt P.U. I 9 i 5 > = 

29 Ind. Cas. 105. 


5. Miscellaneous. 

S. 477-A — Where the accused went on defalcating 

such sums as he could conveniently do so without 
aitractii g the attention of his superior officer as occasion 
arose and opportunity offered : 

Held, that each defalcation was a separate offence. 
A.I.R. 1942 Pat. 401 = 23 P.L.T. 108 = 21 Pat. 
113=8 B.R. 675=43 Cr.L.J. 625=200 Tr.d. Cas. 380. 

S. 477-A — Diary in judicial proceeding, if 

'’book, paper, writing, valuable security or 
account.’* 

Quaere. — Wltctncr a diary in a judicial proceeding 
falls within the category of “ bcKtk, paj>cr, writing* 
valuable security or account ” within the meaning of 
S. 477-A, Penal Cotlc, is highly debatable, A.I.R. 
1939 Rang. 156=40 Cr.L.J, 552=181 Ind. Cas. 439 - 

S. 477-A — Public exposure of malpractices in 

coniicriion Ns-iih bankii g concers ai d punishment of 
ticlii.quenis should be fiist concern of State, otherwise 
it has a very disasirotis < ffect on tl»c conmiviniiy in 
general. A.I.R. 1939 Bom. i29=-4i Bom.L.R. 9 ®* 
= .p> Cr.L.J. 579= 181 li.d, Ca.s. 870. 


4. Proof of offence. 

Ss. 477-A and 405— Complaint by one partial 

against oilu r ])artiier and clerk lor crimitial breath ol 
trust and falsifitai ion of actounl.s — Necessity ol 
proving that cleik falsified account look wilfully aiul 
with intent to defi.iud tomplainant and partner abetted 
him. <1935) 157 lt‘d. Cas. 208=36 Cr.L.J. 1112. 

S. 477-A — False entries — Accus^ picaduig 

that his father was partner of complainant’s firm 


S. 477-A — Ex-manager of co-operative society 

prosecuted under Ss. 477-A and lao-B, Penal Code, 
as a result of letter written to Magistrate by 
Successor — Society, held occupied position ox 
accused. 

Wheir, as a result of a letter addressed to the 
Magisiiaie Ijy ilic successor of an ex-inanagcr of a 
Co-ojH-rativc Society, the Kuie.r is prosecuted under 
Ss. 477-A and 120-n, penal Code, and the letter issign 5 “ 
as M.tnagcr of ihc Society, the Society occupies 
the ])o.siiic*n of ihr accused. A.I.R. 1938 Cal. 829 '®" 
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I.L.R. (1939) I Cal. 123=69 C.L.J. 196=42 C.W.N. 
1219=180 Ind. Cas. 755. 

S. 477“A — Sanction for orosecntion. 

The provisions of S. 477-A, Penal Code, are not 
covered by the provisions of S. 196 (i) ( 0 , Cr. P.'Code, 
and consequently, no sanction is required for insti- 
tution of a prosecution under S. 477-A with regard to 
a document produced in Court. A.I.R. 1932 Sind. 

53=25 Sind. L.R. 471=33 Cr.L.J. 328=136 Ind. 
Cas. 766. 

478* See also S. 482. 

•s. 478 and 482 — Valid trade-mark must be 
distinctive — Surname, whether suitable for trade 
mark— Certain mark commonly used in market 
to denote goods of particular kind, if can be dis- 
tinctive mark — Trade-mark is acquired by 
aser. 


The definition of trade-mark in S. 478 implies that 
the mark must be “distinctive » in the sense of being 

adopted to distinguish the goods of the proprietor 
of a trade-mark from those of other persons.” If a 
mark merely described the quality or origin of an 
article, or is such as is commonly used in the trade to 
denote goods of a particular kind, such a descriptive 
mark would obviously not be a distinctive mark. For 
this reason, it lias been said, a surname is often not 
suitable for the purposes of a trade-mark. The device 
of a pictorial representation would obviously tc more 
appropriate as a trade-mark, but it will still have to 
be “distinctive”. (Systems in England aid in India 
stated and distinguished.). 

The complainant was a dealer in and manufacturer 
of certain brands of umbrellas. All these brands were 
known in the market as ‘ Aswini Chhati ’. One of the 
brands bore a design printed on it which consisted of 
the picture of a swan holding a clo.scd umbrella between 
Its beak in the centre, witli the name “Aswini Ki mar 
De ” in prominent type stretching over it like an aicli 
from end to end, and the figure 8-A4 (the letter “ A ” 
overlapping the digits 8 and 4) on the top cl it. Such 
designs were common to many other brands, in the 
market. The purchaser purcliascd the ccmplair.ant ’s 
timbrellas by their name as “Aswini Chhati ” ai d not 
by the trade mark : 


not make the word so foimedjan invented woid by the 
question in each case is one of fact. The test of 
an invented word is that it must have been substantially 
new at the date of registraticn ; or have been sub- 
stantially new when first used by the applicant, 
and have been only used to denote his goeeb down 
to the date of registration. It is not necessary that 
its production should have involved any great in- 
genuity or anything like “invention ” in the sense 
In which the term is used in patent law'. 

The word “Agurine” not being an ordinary 
English word nor a combination of two ordinary 
English w'ords, must be regarded as a fit subject of 
a trade-mark. 

The expression “trade-mark” in S. 478, Penal Code, 
includes the whole design on the box and the label, 
pasted on it. 

Where there was a striking similarlity in the desing 
of the complainant’s bottle and that of the accused 
and this fact was not disputed : 

Held, that the accused had used a false trade-mark 
within the meaning of S. 482, Penal Code. A.I R 
1932 Sind 94=26 Sind L.R. 241=33 Cr.L.J. 778= 
139 Ind. Cas. 335. 


■S. 


Held, that the complainant could not claim cxclu- 
si\c title to the trade-mark used by him as a distinctive 
tiacle-rnark. A.I.R. ,938 Cal. 2!6=66 C-L j! 2,0= 

‘ Cal. 665=42 C.W.N. 

* r* ^ 72 , 482— Trade-mark — Invented word, 

test of— Trade-mark % if means whole table. 

A mere ordinary addition to, or mis-spcllirg or varia- 
tion of a word in use in the English language docs 


478— Change of trade-mark labels — 
Merchandise— Mea ning of. 

In India there is no registration of trade-mark or for 
a title to a trade-mark. The right of action, civil and 
criminal, is founded on deceit. If a person passes of 
his own inferior goods as the supperior goods of the 
complainant and counterfeits his trade-mark the 
complainant must prove the reputation of Iiis trade- 
mark. Where, however, the accused puts his own 
name on complainant’s goods to advertise himself, 
he is guilty under S. 478, I.P.C. ‘Merctiandise ' in 
Ss. 478 and 485, I.P.C. , cover goods selected and 
guaranteed by the proprietor of the trade-mark, and 
an importer who affixes his name to the goods selected 
is a person whose mercliandi.«ic they are. 12 S.L.R* 
129 = 20 Cr.L.J. 277 = 50 Iid. Cas. 165. 

— — Ss. 478 and 482 — Trade-mark — Importer 
using a distinctive mark. 

A distir.ciiM- rr.rik n.iv 1 c used by a person who ij 
only an imporici ol gttds ar.d he will require ilic pro- 
perty in that mark showing that all goods which bear 
it are imi'crttd by him. Hcn<c where the complain- 
ants, importers of liar.d-nifidc sugar used a distinctive 
mark denoting that the sugar contained in the bags 
SO marked was imported by them (their customers 
ecliiig sure frem the maik that the sugar was hand- 
made), and the actuicd used the same mark. 

Held, that the accused were guilty of using a false 
trade-mark. 39 All. 123= 14 A.LJ. 1080= 1 7 Cr.L.J. 
535=36 Ind. Cas. 583. 
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— Ss. 478 and 486 — Trade-mark— XSounterfciting 

—What is. 

Tlie expression ‘trade-mark ’ as defined in S. 478 
must not be confined to the trade-mark of the com- 
plainants as registered but must include the whole 
■design on the top of the box and the block label pasted 
round the side. 

Held, on the facts, that the ease clearly came within 
the definition of 'counterfeit’ in S. 28, I.P.C. 19 
C.W.N. 957= 16 Cr.L.J. 719=30 Ind. Cas. 1007. 

Ss. 478 and 482 — Trade-mark— Property mark 

—Counterfeiting. 

Where the object of stamping certain words on 
certain articles is to inform the public that the articles 
arc the merchandise of a particular person imported* 
sold and guaranteed by it, iltc mark is a trade-mark 
and not a pro])crty mark. For the purposes of the 
penal Code it is not essential tliai an imitation shoukl 
be exact in order to be 'counterfeit’. 8 S.h.R, 199 
= 16 Cr.L.J. 230=27 Ind. Cas. 902. 

Ss, 478 and 486 — Design — Trade description. 

Wltcre a design covers the whole body of goods and 
is part and parcel thereof, it is tioi a trade-mark but 
a 'design ’ under the Indian Patents and Designs Act, 
1911. Nor is it 'Trade description’ within S. 2 (2) 
ot the Merchandise Marks Act, 1889. 8 S.L.R. 39= 
15 Cr.L.J. G7o-=r25 Ind. Cas. 998. 


the articles was reputed to be the complainants^ cxcclu- 
sive manufacture. A.I.R. 1928 Cal. 235. 

S. 479— Property mark counterfeiting — Move- 

able property*. 

The National Bank of India was importing from 
England for sale in India bars of gold, each bar being 
of a uniform size, weight and touch with the words 
‘ National Bank of India ’ impressed upon it in Guzerati 
characters as. their property -mark. The gold so 
imported was, on account of that property tiiark, known 
in the market as “Narasanna Bak ” among the people 
and it obtained a special value in the market. 
The accused Impressed on the market gold of their 
own manufacture, the words * Narasanna Bak ’ in 
Guzerati, 

Held, that the National Bank of India owned a pro- 
perty-mark in the bars of gold imported and sold by them; 
and that the accused were guilty of counterfeiting 
that mark. The term moveable property in 
S. 479, is intended by the legislature to include a class 
Of category of properties falling xtnder one ownership, 
not merely the parts of it which may pass from the 
liands of the owner into other hands. The class is 
stable, though the units arc ambulatory. The term is 
intended to include collective cass noum, <.g., nouns 
that cxprc.ss a number of objects of the same class col- 
lected together. (1904) G Bom.L.R. 513, 


Ss. 478 and 482 — Merchandise Marks Act, 

Ss. 4 and 6 — Calendar — Name — Trade-mark — - 
Trade description. 

ihc use ol the name of the calendar published by 
an(*ther person so as to make tht: people iliink that 
the ralcndar was issued by tliai individual is not an 
ofience under S. 482 of the Rcmal Code or S. 6 of the 
Merchandise Marks \( i be< ause tnc name of the dander 
(which cannot b«- said to be manufactured, even 
assuming it to he goods), is n<u a trade-mark under 
b. 478 ol the penal Co(l<‘ ; nor even liiongh unauthorised 
is it a false trad'’ descript i<»n order b. 4 of the Mcrchan- 
<lisc .Marks A<t. (iQOi) 'j Boni.L.K. 883 = q6 Bom. 

^« 9 . 


■S. 478. Sec S. 417. 25 M. 726 12 M.L.J. G8. 


-S. 478 — Evidence and proof — Goods manu 


factored by complainant alone and reputed to be 
his. 

UiK.lci S. 47U complainant has to prove that the 
which are the subject ol th«’ mark are manu- 
faftiii'crl and sold by hincsclt ami that goods arc kitowix 
ill the m.trkct as being of his manufa<tuie alone. 

Where the article hearing the mark was proved to 
have l>ci-n inanufactuied and soUl by Ixjth the com- 
plainant ami the accused on a large .scale and there 
was no siiHic.ieiK evidence to support the view that 


48<^— Using false trade-mark — Onus proof 
as to intention. 

^^^tcr^ the accused is using a false trade-mark, the 
onus is on him to show tliac he is using the mark with- 
out intent to defraud. .\.I.R. 1936 Rang. 96= 
37 Cr.L.J. 528= tGi Ind. Cas. 1007. 

S. 480— Ingredients — Marking goods in a 

manner calculated to mislead people — Intention 
to defraud — If necessary. 

In order to establish a ease under S. 480 titc pn»sccu- 
tion must prove that the accused marked goods, that he 
did so in a manner rca.sonably calculated to cause 
it to be believed that the goods so marked w'crc 
tlur manufacture or meirhandi.se of .some other i>crson 
and that such goods arc not the manufacture or lucr- 
eliandisc of stich person. It is unnecessary for the pro- 
secution to prove that an accused in such a case had 
acted with intent to defraud ; should the latter, however 
prove that he acted without intent to defraud, he Is 
eittitlcd to be acquitted. 1929 Cr.Ch .J98=A.I.R. 
1929 Rang. 322. 

— . S . 480— .Claim to mark— If justification for 

infringement — ^Test of infringement— Resemblance 

in mark — Same name. 

.\ trader even with some claim to the mark or name 
cannot adopt a trade-mark, which causes his goods to 
bear the same name in the market as those of a rival 
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trader. If a purchaser looking at the article offered 
to him would naturally be led, from the mark impressed 
on it, to suppose it to be the production of the rival 
manufacturer, and would purchase it in that belief, 
the Court considers the use of such a mark to be fraudu- 
lent. The actual physical resemblance of the two 
marks is not to be the sole question for considera- 
tion. If the goods of a manufacturer have from the 
mark or device he has used become known in the market 
by particular name, the adoption by a rival trader 
of any mark which will cause his goods to bear the same 
name in the market may be as much a violation 


Ss. 480 and — Charge under S, 480— If 

could be added by Sessions Judge to charge 
under S. 477-A. 

A charge under S. 480, Penal Code, could be added 
by the Sessions Judge to a charge under S. 477-A 
where though there was evidence before the committing 
Magistrate, he did not choose to frame the additional 
charge. I.L.R. (1950) A. 1256=1950 A.L.J. 155= 
51 Cr.L.J. 57 i=A.I.R. 1950 All. 167. 

S. 482. See also S. 478. 


■of the rights of that rival as the actual copy of his device. 
1929 Cr.C. 498=A.I.R. 1929 Rang. 322. 

- S, 480 — What is offence under — Accused keeli- 
ng gofHls of complainant’s mark for sale — ^Accused 

acting in good faith — Mark not counterfeit 

No offence. 

Where accused put for sale goods bearing trade* 
mark of complainant but it was found that the manu- 
facturers sent those goods to wrong person from whom 

•the accused got them and no intention to defraud -was 
found : 

Held, that no offence was committed under Ss.480 
and 482, nor under S. 486 as the mark awas not coun- 
terfeit under S. 28, Penal Code, 95 Ind. Cas. 275= 
4 Rang. 16=27 Cr.L.J. 755=A.I,R. 1926 Rang. 134. 

S. 480— False trade-mark. 


Synopsis. 

X Essentials of offence. 

2. Evidence and Proof. 

3. Genuine dispute— Jurisdiction of Criminal 
Court. 

4* Limitation for prosecution. 

5. Prosecution of corporate body. 

6. Right to prosecute. 

7. Title to trade- mark. 

8. Miscellaneous. 


z. Essentials of offence. 

■ ~ Ss. 482 and 486— Trade mark — Infringement 

—Ingredients of Ss. 482 and 486, stated— What 
proseention ranst prove — False and counterfeit 
trade mark, distinction — Accused, if can be 
convicted nnder both Ss. 486 and 482. 


Where the trade-mark used by the accused is a cres- 
cent encircling a crow over the letters A.M.R., and 
that used by the complainant is a crescent encircling 
a star over the letters A.G.M., no offence of using a 
false trade-mark is committed. (1912) M.W.N. 85 
= 13 C.L.J. 175=13 Ind. Cas. 927. 

S. 4B0 — When a bona fide dispute exists between 
the parties ^ to the right to use a trade-mark, action 
^ould be taken before a civil and not before a Criminal 
Court. (1907) II C.W.N. 887 = 6 Cr.L.J. 151. 

S. 480 — Trade-mark — False mark. 

A person who sells 10 a customer soap not manu- 
tTactured by a particular manufacturer in a box upon 
which the name of that manufacturer appears as a 
maker of soap, is guilty ofanolTence under the section. 
The mark is nonetheless a false mark, because it 
appeared on the box only and not upon the goods 
themselves. The fact that the manufacturer was not 
shown to have acquired a trade-mark in the sense in 
which the word is used in the English Patents, Designs 
and Trade-Marks Acts is immaterial. (1906) 29 M. 
369=1 M.L.T. 409. 

Sb. 480, 482 and 486. See TRADE-MARK 8 
C.W.N. 307=31 C.411. 


To establish the charge under S. 482, Penal Code, it 
is necessary to prove that the accused’s article is 
marked in a manner reasonably calculated to be 
believed that they arc the marks of the article manu- 
factured by the complainant. An accused would 
render himself liable to conviction under S. 482 if he 
uses a false-trade mark on any goods which may or 
may not have been manufactured by him. On the 
other hand, the ingredient of an offence under S, 486 
is the sale or exposing or possessing for sale, goods or 
things with a counterfeit irade-mark. The offence 
xmder the first section will be complete as soon as a 
false trade mark has been used, but under the latter 
section it will be necessary that goods should be sold 
or be possessed or exposed for sale. Therefore it is per- 
fectly legal to sustain the conviction under both sections 
provided that the mark on the goods of the accused 
is a false trade-mark and also counterfeit trade-mark : 


Held, tliat the accused couUl not be convicted under 
S. 486 as it could not be said that the No. 301 used by 
the accused as trade-mark upon his goods was a 
counterfeit of No. 501, the registered mark of the 
complainant ; nor could it be said that words “ India ” 
were a counterfeit of“tomco”. The accused, how- 
ever, could be convicted under S. 482 as the accused’s 
goods were a colourable imitation of the complainant’s 
goods. A.I.R. 1941 All. 87 : 1940 A.W.R. (ILC.) 
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645=1940 A.LJ. 878=1. L.R. (1940) All, 75 = 

42 Gr.LJ. 352 = 193 Ind. Gas. 189. 

S. 482 — Offence under — Mere imitation, when 

offence. 


trade-mark by the same name as that of the com- 
plainant, was not sufficient to show that every one 
\vould do so nor that the mark of accused must in- 
evitably lead to the attribution to their goods the- 
same name as that of the complainant’s. 


In order to constitute to an offence under S. 482, Penal Held, that the complamants had not made out a 
Code, mere imitation is not sufficient unless there is an good case for protection and the accused must be- 
infringement of a patent or copyright or there is an acquitted. 118 Ind. Gas. ii 3 = 7 Rang. 169-30 Cr. 
attempt to pass off goods as goods of another dealer or L.J. 882—1929 Gr.C. 617— A, .R. 1929 ang. 345. 
manufacturer cither by using a false trade-mark or 

false description of a trade-mark or description likelv — ^S. 482 — Using false trade-mark— No intention 
to deceive purchasers bv a deliberate imitation of a to defraud. 1, k . 

genuine mark of description or by falsely giving out Where the accused had used a false tra c mar 
goods as the goods of some other dealer or manu- had no intent to defraud, he could not c convict o 
facturcr. A.I.R. 1933 Nag. 34 - 1=35 CrX.J. 373 = and offence under S. 482. 16 A.L.J. 476=«9 Gr.UJ- 

30 Nag.b.R, 45=146 Ind. Gas. 1084. 722=46 Ind. Gas. 402. 


S. 482 — ‘ Using false trade-mark/ meaning of* 

Not only whosoever marks any goods or package of 
receptacle containing goods but also whosoever uses 
any such package or rcccptablc with any such mark 
thereon, is said to use a false trade-mark, if the whole 
thing is done in a manner reasonably calculated to 
cause it to be believed that the goods arc of a certain 
manufacture, whereas, they arc not of that manufacii 
turc. A.I.R. 1932 Sind. 94=26 Sintl.L.R. 241 = 
33 Cr.L.J. 778=139 Gas. 335. 

S. 482 — ^Test for determining infringement- — 

Likelihood of deception — Similarity of marks. 

'Die proper tcsi in case of an infringement of a trade- 
mark is whether the “ get-up ” of the defendant’s 
gotxls is likely to deceive a purcliascr, who is acquainted 
with tlic plaintiff’s get-up ” but trusts 10 his 
memory . It is to be assumed that the purcliascr will 
look fairly at the gcM»ds without distinguishing features 
iK-ing concealed and the C’ourl must also have regard 
to the cliiss of ]jurchaser by whom the goods would 
normally be bought. 8 L. 13 .R. 561, Rel. on. 

Itt a prosecution under S. 482, looking at the two 

marks together, it could be most rmphatically said not 
only that no j.erson seeing the two side by side would 
tonfuse tiu: otu' with the oilier, but also that no 
person who Iiad seen one of the marks and retained 
(he slightest recollection f)f what it UK»ked like, could 
by an> iwssibility mistake il.e other for it, nor was it 
suggested that there was anything in the apixraraiicc 
of the two marks to lead to confusion. There was no 
evident c t«» show that any person had in fact been 
deceived and had been led to piiichase the goods ol 
the accused believing them to be the merchandise ol 
the complainant. .\ny ])rominciU and substantial 
part cd the complain. nil’s iracle-m.irk did not appear 
as a ]irouiinenl and subslanlial ]>art of the accused s 
trade-mark, Tlie evidence though pcthaps suHicicnt 
lo sIkjw that some" people lu-iy call the accused’s 


Ss. 482 and 486 — ^False trade-mark — Merchan- 
dise Marks Act (IV of 1889), Ss. 6 and 7. 

Wliere the trade marks arc so different that no one 
would be misled, a conviction under Ss. 482 and 486. 

I P C , is bad but it is good under Ss, 6 and 7 of Act IV 

o’fisSg. 7 M.L.T. 309= n Cr.L.J. 1393=6 Ind. 
Cas. 683. 

^82^ 486, ai6 and 7 — Merchandise Marks 

Act (IV of 1889)—* Goods » — Books if goods — 
Onus of proof as to what constitutes property 
mark and false trade description. 

On a compl.aint alleging that the accused printed 
and sold an unauthorized edit ion of a book known a» 

‘ A ’ Manual of Tclugu Grammar by Abbey Naidu 
with the contents, outer cover and title page exactly 
the same as in the authorized edition. 

Held, (i) Books arc goods within the meaning of 
the Merchandise Marks Act (IV of 1889) ; (2) that the 
words all rights reserved on the cever of the spurious 
edition could constitute a false trade description, if 
in fact no rights h.ad been reserved. 

Quaere, whether under the circumstances the in- 
sertion of all rights reserved could constitute a false trade 
description in a material rcspcci ; 

Held, also that in order to bring the c.isc under S. 482 
the question will Ic whether the accused has majked 
the book he is selling in manner reasonably 
calculated to cause it to be believed that it is thr 
m.iiuif.icture or inert h.'indise it is not, or belongs to 
one to whom it docs not belong. (1907) 17 M.L.J. 
490=31 .M;ul. 512. 

— Ss. 482 and 41S — Selling goods with a false 
trade-mark. 

A person bought in auction goods with the label of 
another which that other had refused to pay for 
k.iica nd st*ld the same withtiut removing the label. 
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Held, that no offence was committed cither under 
S. 482 or S. 486. (1905) 32 C. 969. 

Ss. 482 and 486 — False trade mark, using of 

— Property in mark, proof of-»Bona fide Onus. 

The complainants, the H. B. T. Company, used for 
years past to import from Holland, white shirtings 
‘bearing the mark “H. B. T. C. 40,000” a label with the 
■design of one lion and a snake and an oval stamp 
containing written in it the words “Sole importers, 
Holland Bombay Trading Company Limited ” and 
a buff heading. Tlie accused had in their possession 
for purposes of sale some packages of white shirtings 
bearing the marks H. P. F. C. 40,000, a label with two 
lions and two snakes and oval stamp containing 
written in it “Sole importers, Holland Export Com- 
pany ” and a buff heading. The letters H. B. T. C., 
in the complainants* and H. P. T. G. in the accused’s 
marks were printed in similar types and were similar 
in size colour. The colour and size of the labels, 
as also the colour, size and type of the oval stamps in 
both were similar. 

Held (where it was proved that complainants had 
a property in their mark) that the accused had used 
a false trade mark and were liable to conviction under 
Ss. 482 and 486. Under S. 486 the onus is not on the 
complainant to show that the accused acted dishonestly, 
but on the accused to bring himself within the exception 
<to that section. (1903) 8 C.W.N. 421. 

2. Evidence and Proof. 

Ss. 482 and 486— Trade-mark — Infringement 

—What prosecution must prove. 

In the case of an infringement of a trade-mark, the 
prosecution must ])rovc that the tradc-inark on the 
accused’s goods is likely to deceive a purchaser who is 
acquainted with the complainant’.s gct-xip but who 
trusts to his memory. Mere dificrcnccs in detail 
do not prevent the two designs being essentially the 
same. What degree of rcscmbalancc is necessary is a 
matter incapable of deliiiition a priori. A.I.R. 1941 
All, 87=1940 A.L.J. 878=42 (C.L.J. 352 = 1. L.K. 
(1940) All. 751 = 1940 A.W.R. (H.C.) 645=193 I“d. 
Cas. 189. 

S . 482— Complainant should show that goods 
sold under his label and get-up W3re good^ which 
had reputation in mirket as b^ing minutactured 
or sold by him. 

As a general rule in order to succeed in criminal 
proceedings somciliing fiirilicr has to be proved beyond 
what is required in civil proceedings arising out of the 
same transaction. An example is trespass . In some 
cases, proof of the same facts would entitle the plain- 
tiff to a decree in a civil case and a complainant to a 
conviction in criminal proceedings. 


Under S. 482, Penal Code the complainant must 
prove that the goods sold under his label and get-up 
were goods which had a reputation in the market 
being goods manufactured or sold by him of which the 
label and get up were distinctive and well-known in 
the particular market. A.I.R. 1939 Rang. 145=40 
Cr.L.J. 346=181 Ind. Cas. 404. 

S . 482 — Offends under— Punishment— 'Mea- 
sure of. 

In a case of an offence under S. 482, Penal Code, the 
measure of punishment should be the damage caused 
to the complainant. A.I.R. 1936 Pat. 579=17 P.L.T. 
667 = 3 B R- 7*=38 Cr.L.J. 35=4 C.L.T. 12=168 Ind. 
Cas. 745 (2). 

S. 482 — Burden of proof — Absence of inten- 
tion to defraud — Duty of accused. 

On the wording of S. 482 an intent to defraud is an 
ingredient of the offence, but, when it has been proved 
that a trade-mark is a false trade-mark, then, it is to 
be presumed that the accused person had that intent 
unless and until he rebuts the presumption when the 
accused, person is entitled to an acquittal. The burden 
of proving the absence of such intent is upon the 
accused, but the question whether that burden has 
been discharged must be answered on a consideration 
of the whole of the evidence in the case. A.I.R. 1929 
Rang. 322, Diss. from 118 Ind. Cas. 113 = 7 Rang, 169 
= 30 Cr.L.J. 852=1929 Cr. C. 6i7=A.I.R. 1929 Rang. 
345 - 

S. 482 — Absence of intention to defraud 

Duty of accused. 

Even though no cases of purchasers having been 
deceived by the use of false itade mark arc proved, 
this fact standing alone is insufTicicnt to justify the 
contention that the accused acted without intent to 
dcfr.aud. The state of mind or the persons responsible 
for the introduction of the trade-mark is a most rele- 
vant fact which can be established by evidence. In 
the absence of such evidence, the accused cannot be 
held to have discharged the onus of proving want of 
intention which was upon him. 1929 Cr. C. 498 = 
.\.I.R. 1929 Rang. 322. 

3. Genuine dispute— Jurisdiction of Criminal 

Court. 

— — S. 482 — Genuine dispute between parties as 
to who used false trade-mark — Case should be 
brought in civil Court. 

Where, in criminal proceedings regarding infringe- 
ment of a iradc-mark ,thc accused claims that the 
label she used is her label and the Magistrate is unable 
to decide which of the parties, complainant or the 
accused used the label first, there is a genuine dispute 
betsveen th« panics as to whose mark it is and who 
has used a false trade-mark, and the case should be 
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brought ill the civil Court and not in the criminal 
Court. A.I.R. 1939 Rang. 145=40 Cr.L.J. 546=? 
181 Ind. Cas. 404. 

S. 4S2 — Infringement of trade-mark — Com- 
plainant using a certain trade-mark — Accused using 
similar label with additions— Complainant using new 
trade-mark with one of the additions. 

Held, complaint should be tried in criminal Court 
—The ease was not one of a dispute between complainant 
and accused as to who is entitled to use the label which 
was introduced by the accused. A.I.R. 1937 Rang. 
203=38 Cr.L.J. 840=169 Ind. Cas. 880. 

S. 482— Bona fide dispute — Discretion of 

Criminal Coart. 

Although the criminal Court has a discretion in vinv 
of the peculiar circumstances of a practicular case, ^.g., 
if there exists a bona Jidt dispute as to the rigm to 
use a trade mark, or where there has been undue 
delay in commencing criminal proceedings , to stay its 
own hands and direct the complainant to establish his 
riglits in a civil Court, it is nowhere laid down by the 
legislature that an aggrieved person should seek his 
remedy in a Civil Court and not in a criminal Court. 
1930 Cr. C. 765 = 7 O.W.X. 598=A.I.R. 1930 Oudh. 
360. 

S. 4&2— Discretion of criminal Court. 

It is nowhere laid down by the legislature that under 
no circumstances could a dispute relating to the 
infringement of a trade-mark be entertained by a 
criminal Court and that it should always be adjudi- 
cated upon by a civil Court. The only thing which 
ran lx* said is that the crimitial Court may in view of 
the peculiar cirfumstanecs of a particular ease, stay 
its <nvn hands and direct the complainant to establi.sli 
his right in civil Court. ir>8 Ind. Ca.s. 607 = 9 l^h. 
491=29 Cr.L.J. 425 = 29 P.L.R. Gio=9 A.I. Cr. K. 
4oG = A.I.R. 1928 Lah, 186. 

Ss. 482 and 486 — Using a false trade mark 

or selling goods with a counterfeit, trade mark— 
Bona fide disputes as to Che right to use a trade- 
mark — Jurisdiction of criminal Court. 

Where the accused liad in close proximity to ilie 
shop of the complainant. <>p«-ncd a sho)) fiom whicli 
he was selling rose-water in boiilcs whi« h were similar 
to iliose which contained rose-water sold by the 
com[)Iainant and the arciiscd had ap])Iic<l labels to his 
bottles which were similar to those used by the com- 
jilainant, but on closer examination great difTerencCj 
in the lalxds were discernible. 

Held, that the accused was not guilty untler Ss. 4B2 
and 4HG of using a false trade-mark of selling goods to 
which a counterfeit trade-tiiark was apjilied. When 
a bona fidt dispute exists between the parties as to 
tlie right to use a trade-mark action should be taken 


before a civil and not criminal Court. (1907) II C.W N 
887 = 6 Cr.L.J. 151. 

4- Limitation for prosecution. 

-S. 482 — Infringement of trade mark Mer- 
chandise Marks Act (XV of 1885), S. 15— Limita- 
tion. 

There i$ nothing in S. 15 of the Merchandise Marks 
Act to prevent a prosecution under S. 482 provided 
the infringement is within the period limited in the 
section. The owner of a trade mark cannot stand by 
for several years while his trade-mark is infringed, con- 
tinuously for a number of years and then bring a com- 
plaint in respect of recent infringement, 17 Cr.L.J- 
488=10 Bur.L.T. 19=9 L.B.R.. 31=36 Ind. Cas- 
168. 

S. 482 — ^Merchandise Marks Act (IV ©r 

1889), S. 15, 

The accused was prosecuted once in 1908 and then 
in 1910 under S. 482, I. P. C. for using a false trade 
mark. He was acquitted both times, the Court hol- 
dingin 1910 that the prosecution svastime-barred under 
Merchandise Marks Act, S. 15. A fresh complaint on 
a fresh use was made. 

Held, that the prosecution was barred by time and 
further that the intention of the whole Act should be 
considered. 4 Bur.L.T. 83=12 Cri.L.J. 246=10 Ind- 
Cas. 787. 

5. Prosecution of corporate body. 

S. 482— Corporate body — Prosecution. 

A body corporate such as a firm, may be prosecuted 
for an offence under Ss. 480 and 482. 1929 Cr. C- 

498=A.1.R. 1929 Rang. 32a. 

Ss. 482 and 486— Who can be liable — A cor- 
porate body — Mens rea — Evidence of agents and 
servants* 

A body corporate can be lawfully prosecuted under 
S. 482 or S. 486 of the Penal Code the word “how- 
e\Tr in the sections, not referring only to definite indi- 
vidual or individuals. 

Under Ss. 482 and 486. prosecution has not to prove 
nttm Tea, but the burden is on the accused to prove his 
innocence and in the case of a limited company. in- 
nocence can be proved by the evidence of its agents or 
servants or otherwise. 7 Bur.L.T. 116=7 L.B.R. 306 
= 15 Cr.L.J. 337=23 Cas. 689. 

6. Right to prosecute. 

S, 482 — Right to prosecuto^Prosecutor not- 

manufacturcr. 

A person not necessarily a manufacturer, who uses 
a maik for the purpose of his trade, may acquire rights 
to and to respect of that mark. Where in the course 
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of a user extending over a large number of years, goods 
are sold by a firm bearing a certain mark which had 
been known to purchasers by that mark, a prosecution 
would also lie at the instance of the firm. 1929 Cr. C. 
498=A.I.R. 1929 Rang. 322. 


(2)) (3) and (4) shall not, except by order of the 
Board or Trade or the Court be deemed a distinctive 
mark. Where none of the particulars appears, no 
trade-marJc can be said to have been adopted. AIR 

1933 Nag. 344-35 Cr.L.J. 373=30 N.L.R. 45= 146 
Ind. Cas. 1084. 


7. Title to trade mark. 

S. 483 — ^Tltle to trade mark — Use of distinc- 
tive mark for over zo years — Acquisition of pro- 
perty in mark. 

Where a trade mark in question is a distinctive mark 
which the firm has been using for over ten years, the 
firm using it acquires property in that mark as indicat- 
ing that all goods which bear ithave been manufactured 
by the firm and any flagrant imitation of the same with 
deliberate and dishonest intention will bring the act 
within the purview of S. 482. Registration of the mark 
is not necessary to complete the title to trade-mark in 
India, 7 O.W.N. 598=*930 Gr- G. 765=A.I.R. 1930 
Oudh. 360. 

S. 483 — ^Use of mark for 6 years — Proof of 

actual deception — If necessary. 

A mark used for six years can become trade-mark 
within S. 482. Where the mark used by the accused 
is likely to deceive the public, evidence of actual de- 
ception is not necessary for conviction. 81 Ind. Cas. 
922=26 Cr.L.J. i 098=A.I.R. 1925 Cal. 149. 

8. Miscellaneous. 


Ss. 482 and 48&— Trade mark— Search 

warrant, issue of. 

To issue a search warrant for the search of a man’s 
house and for the production of all papers and books 
in it for the purpose of an inquiry as to whether he had 
used or sold articles with a counterfeit trade-mark is 
a gross perversion of law. 17 Cr.L.J. 543=^9 L.B.R. 45 
= 10 Bur.L.T. 216=36 Ind. Cas. 591. 

Ss. 483, 485 and 486— .Trade-mark —What is— 

Trade name — Distinction — Merchandise Marks 
Act, Ss. 5, 6 and 7 — Dispute as to trade name— 
Civil nature. 

The trade-mark must be some visible concrete 
device or design affixed to goods indicating the manu- 
facture of a particular person. Improper use of a trade 
name may fall within S. 5 of the Merchandise Marks 
Act and be punishable under Ss. 6 and 7 of the same 
Act, but it is not punishable under Ss. 482, 485 and 
486, I. P. C., which deal with trade-marks. A dispute 
about a trade name is a dispute of a civil nature. 40 
Cal. 281 = 17 C.W.N. 227=14 Cr.L.J. 68=18 Ind. 
Cas. 404. 


Ss. 483 and 486— Order as to costs or confis- 
cation of goods, if can be passed by High Conrt 
in revision. 

In cases of a prosecution for infringement of a trade 
mark, the High Court will not pass any order in revision 
in respect of costs or confiscation of accused’s goods. If 
the complainant has in fact suflered any damage, 
he must seek his remedy in civil Court. A.I.R, 
1941 All. 87=1940 A.LJ. 878=I.L.R. (1940) All. 

751=42 Cr.L.J. 352=1940 A.W.R. (H.C.) 645= 
193 Ind. Cas. 189. 


S. 482 — Registrable trade-mark — Essentials 

of. 

A registrable trade-mark must contain or consist of 
at least one of the following essential particulars ;(i) 
The name of a company, individual or firm represented 
in a special or particular manner ; (2) the signature of 
the applicant for registration or some predecessors in 
Ins business ; (3) an invented word or invented words 
(4) a word or words having no direct reference to the 
character or quality of the goods, and not being 
according to its ordinary signification, a geographical 
name or a surname. (5) any other distinctive mark, 
but a name signature word or words other than 
such as fall within the description in the above paras. 


S. 483 — It cannoi be said that counterfetting 

a trade mark is an offence which is made up of parts 
of possessing the mould for counterfeiting and the act 
of counterfeiting. A.I.R. 1931 Cal. 445 = 32 Cr.L.J.. 
1171 = 134 Ind. Cas. 446. 


S. 483 — Charge of counterfeiting trade-mark 


—Bona fide dispute — Civil nature. 

Wliere there is a bona fide dispute as to the right to 
use a trade mark, the Magistrate has no jurisdiction 
to try a charge of countci fi it ing the mark brought b> 
one of the parties the question involved bcirg essen- 
tially one of a civil nature. (1905) 32 C. 431=2 Cr. 
L.J. 236. 


S. 483 — Property mark function of — Counter- 
feiting. 

A property mark is intended to denote the owner- 
ship over all movable property belonging to a person 
whether It is all of one kind or of different kinds. So 
long as the person owns moveable proportics his pro- 
perty mark impressed upon them remain his though 
any particular article out of it may after such impres- 
sion pass out of his hands and cease to be his. The 
function of a property mark to denote ownership is 
not destroyed because any particular property on which 
it was impressed has ceased to be of that owner shin 
(1904) 6 Bom.L.R. 513. 
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— — Ss. 485, 48S and lo^^Two persons placing 
with printers LUho Stone for coanterfeiting labels 
of cotnplaiaant^Their conviction under Ss. 486 
and 483 read with S. log-^-Printers acquitted for 
offence under S. 485— Goncivtion of two persons 
under Ss. 485 and 109, held uncalled for. 

Tlie two pciiuoncrs placed with the two accused, an 
article described as a Litho Stone from which certain 
labels which were trade-marks of the complainant’s 
goods were to be counterfeited. They instructed those 
two persons who were printers to make certain altera- 
tions in that instrument and it print certain labels from 
the die as altered. The alteration was such as 
to make the labels finally printed a clear counterfeit 
of the labels of the complainant. The two accused 
were acquitted of an offence under S. 485 but the two 
petitioners were convicted under S. 485 as well asunder 
S. 485 read with S. log ; 

Held, that as the two petitioners were convicted 
under S. 486, the ftirihcr prosecution of them for 
offence under S. 485 read with S. 109 was un" 
called for. A.T.R. igp Gal. 35i=I.L.R. (1940) 2 

Cal. 1=71 497 = 44 C.W.N. 867=41 Gr.L.J. 

836=100 Ind. Cas. 167. 

S. 483— Offence under — ^Trade-mark con- 
sisting of impression m>uldcd on glass and label 
—Per jon found only with m>u1d with intention 
of counterfeiting trade-mark. 

Wlicrc a trade-mark consists of an impression 
moulded in the glass of which the bottles arc made 
together with label and the person is four.d in posess- 
don of the mould in question with the intention o*^ 
counterfeiting that trade-mark, although the appa- 
ratus for counterfeiting the l.ibcl which would com- 
plete tlie t rade-iii irk Ills not been found the ]>ersOn 
can be ronvicteil uruler S. 485. A.l.R. 193'^ G-il. 664 
=a 128 Ind. Gas. 33. 

S. 486 — See also Penal Code, S, 482. 

S. ^gS—Trade-mark— Infringement— Tests to 

jec Test by putting articles side by side — 

Value of. 

In trad*--tu-iik casci, the test of comparison of the 
marks side by side is not a sound one, since a purchaser 
will scl«lom h.ivc the two mirks artually before him 
wh«'n li'* mikes his purchase .and marks with many 
diir;i«‘nces m ly yet have an element of similarity which 
will < ause deception, iimre specially if the gooib arc 
in practice asked for by a name wliich denotes the 
mark or the device on it. A.T.R. I91!3 Sind. 55=43 
Gr.L.J. 927=203 Ind. Cas. lOi. 

S. 486— Get up and general appearance of 

labels of accused so similar to those used by 


compla inan t on same kind of goods, as to deceive 
purchaser — Offence. 

In Order to prove that a trade mark is an imitation 
of the other, it is not necessary that there should be 
a resemblance in every case. It is sufficient if the 
resemblances are of such a nature as to be calculated 
to mislead an unwary purchaser. Where therefore, 
the get up and general appearance of the labels of the 
accused arc so similar to those of the complainant that 
the class of persons to whom the goods arc sold would 
easily be deceived by the appearance of the accused’^ 
labels into supposing that the goods tltat they were 

purchasing were those of the complainant, the accused 
is guilty under S. 486, Penal Code. A.l.R. 1940 Gal. 
35 i=:I.L.R. (1940) 2 Cal. 1=71 G.L.J. 497=44 C.W.N. 
867=41 Gri.L.J. 836=190 Ind. Gas. 167. 

S. 486—*' Counterfeit ** meaning of — Held, 

that the designs in both goods were practically 
same and amounted to counterfeit trade-mark 
and not mere false trade-mark. 

For the purposes of S. 486, Penal Code, the word 
“counterfeit” docs not connote an exact reproducion 
of the original counterfeit, and the difference between 
the counterfeit and tlic original is not limited to a 
difference existing only by reason of faulty reproduc- 
tion. A person, for instance, convicted of counter- 
feiting the king's coin would not be able to avoid 
conviction on the ground that he had deliberately 
made a Mnall alteration in the design or omitted a 
letter from the superscription surrounding the Monarch’s 
head. The same principle would apply in the coun- 
terfeiting of a trade-mark : 

Held, that Dangre's Balamril is a a commodity not 
ordinarily purchased by Europeans who arc ignorant 
of the N.igri script, and the Indian purchaser would 
nitur.illy look at the Nagri script .and not at the 
English of which many purchasers may be presumed 
to be ignorant. If the Eaglislt script were removed, 
the designs would be practically identical, and that 
the m-5re subititution of the word “ Domre " for the 
w >rd •Di.igrc” in the English script, particularly 
wlicrc there was no such substitution in the Nagri, was 
entirely insulficicnt to take the label out of tlic category 
of a counterfeit trade-mark and bring it within the cate- 
gory of a false trade-mark only. A.l.R. J937 Nag. 341 = 
20 N.L.J. 183 = 39 Gr.L.J. 109=1, L.R. (1938) Nag. 
192=172 Ind. Cas. 228. 

— — S. 486— Counterfeiting trade-mark — Offence 
when Committed— Test. 

A person who employs a label which in general 
resembles the label used by another niamifacturer, is 
guilty of counicrfciting a trade-mark under S. 486, 
Penal Code, irrespective of the circumstance that the 
registered trade-mark of the one is quite different 
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from the trade>mark$ of the other. The test is oot» 
whether a literate purchaser would be deceived if he 
had the two marks side by side* but whether an 
ordinary unwary purchaser would be deceived. A.I.R 
1934 Lah. 1687 = 35 P.L.R. 749 = 16 Lah. 114 = 
36 Cr. L. J. 776 = 155 Ind. Cas. 270. 

S. 486 - Offence under— Proper test. 

In a case under S.486 the proper test is not whether 
a purchaser if literate would be deceived if he had the 
two articles side by side* but the matter should be 
considered from the point of view of the ordinary 
unwary purchaser. A.I.R. 1930 Cal. 728=34 C.W.N. 
524 = 128 Ind. Cas. 334. 

S. 486 — Validity of conviction — Using another 

firm's soda water bottles innocently — No offence. 

The complainant and the accused were soda-water 
manufacturers* and each had special bottles of his 
own firm. It was a common practice of the place that 
water-manufacturing firms used bottles iodiscrimi- 
nately* i.e.* bottles of one firm were sent by customers 
to another firm for being filled with mineral water. 
Accordingly the accused’s firm used bottles of the 
complainant's firm. 

Heidi that as there was no intention to do anything 
harmful within the meaning of S. 486, conviction 
under that section could not be valid. 117 Ind. Cas. 
691 = 30 Cr. L.J. 832 = 32 C.W.N. 1115 = A. I. R. 
1928 Cal. 873. 

S. 486— Labels— General resemblance. 

Where the general get up of the labels of tins of 
two manufacturers were almost identical. 

Held, that an offence was committed under S. 486 
and that false trade-mark and counterfeit trade mark 
were the same thing. 16 Bom. L. R. 78= 15 Cr. L.J, 
522=24 Ind. Cas. 834. 

S. 486 - Counterfeiting a trade-mark— Repre- 

sentation. 

In order to prove that a trade-mark is an imitation 
of the other, it is not necessary thattberc should be a 
resemblance in every case. It is sufficient if the 
■ escmblance are of such a nature as to be calculated 
to mislead an unwary purchaser. A representation 
that the goods of the manufacture of A are those of 
B need not be made orally or in writing but it may 
be made by the manner in which the goods are made 
up by the wrapper or by the name or design. The 
counterfeit is itself a representation. (1907) 9 Bom. 
L. R. 732 = 6 Cr. L. J. 75. 

— — S. 486 — Mark, whether must ba exclusive 
property of anybody for purposes of S. 486. 

For the purposes of S.486, Penal Code, it is not 
necessary that the mark in question should be the 

12-F. Y. D. 37 


exclusive property of anybody. The only considera- 
tion which is of importance with reference to the 
provisions of S. 486 is whether the mark in question 
has come to be so identified with the merchandise of 
the person using the mark as to be regarded in the 
market as a distinctive mark to denote th'at particular 
merchandise. A.I.R. 1940 Cal. 351 = I.L R. (1940) 

2 Cal. I = 71 CL. J. 497 = 44 C. W. N. 867 = 41 
Cr. L J. 836 = 190 Ind. Cas. 167. 

S. 486 — Signature in forwarding note — 

Whether shows possession of goods — Conviction, 
legality. 

The signature of the accussed in the forwarding 
note does not necessarily prove that he was in 
possession of the goods and his conviction under 
S. 486> Penal Code, cannot be sustained. A.I.R. 1940 
Mad. 822=1940 M.W.N. 535=42 Cr.L.J. 28=190 Ind. 
Cas. 647. 

S. 486 — Defence available to accused — Burden 

to show thut his case comes under exceptions— 
Defence under Excep. (c) — Whether pre-supposes 
knowledge of accused not to know that mark 
was the trade-mnrk of any firm — Fact that 
accused gave Information with respect to person 
from whom he got counterfeit goods, whether 
admissible. 

Where the trade-mark is a counterfeit trade-marki 

the accused can only escape conviction if he is able 

to show that he falls within the Bxceps. (o), (6) or (c) 

enumerated in S. 486 Penal Code, and contrary to the 

ordinary provisions of the Code, the burden lies on 
him. 

To a charge under S. 486. to limit a defence under 
Excep. (c)to the knowledge of the accused concerning 
the infringement of the trade-mark is unduiy restric-* 
live and at variance with the express terms of S. 486, 
proviso (c), which permits the accused to offer any 
evidence he chooses as to his innocence when once he 
admits that he was not deceived into thinking the 
label to be a genuine one. He cannot be presumed 
to be in a position to know whether a trade-mark has 
been infringed or not : he may, in fact be honestly of 
the opinion that the trade-mark is a false trade-mark 
and not a counterfeit, and his conduct in dealing with 
the wares he stocked and sold can be taken into 
consideration in deciding whether he has acted 
innocently. 

It is true that proviso (/>) to S. 486, Penal Code, as 
a defence permissible to the accused, is linked with 
proviso (a) but the fact that the accused did give all 
the information in his power with respect to the 
person from whom he obtained the goods is admissible 
in considering the queUion whether he acted inno- 
cently or not. A. I. R. 1937 Nag. 341 = 20 N L.J. 
183 = I.L.R. (1938) Nag. 192 = 39 Cr. L. J. 109 = 
172 Ind. Cas. 228. 
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S. 4S6. Excep. (c) — Scope of S. 486— No 

attempt at substitution of count-. rteit goods with 
original - Confiction; propriety of. 

The provisions of S. 486. Penal Code, are aimed at 
a retailer who connives with a fraudulent wholesaler 
or manufacturer in palming off on an unsupecting 
public, goods which purport to be other than what 
they are. Where, therefore, no attempt at substitu* 
tion is made, the accused cannot be convicted under 
this section. A.T.R. 1937 Nag 341 = I.L.R. (1938) 
Nag. 192 = 20 N.L.J. 183 = 39 Cr. L.J. 109 = 172 
Ind. Cas. 228. 

Evidence Act (I of 1872), S. 13 — Prosecution 

for infringement of trade.mark —Judgement In 
Civil Court negativing right— Admissibility. 

Where- in a prosecution for counterfeiting trade- 
mark. certain previous proceedings in the Civil Court 
relating to Ihccxclusive right of thecomploinant were 
referred to and the judgments in (he prior case v^ere 
filed : 

Held, that the judgments were relevant under S. 13 
Evidence Act- as a particular instance when the right 
was claimed and was disputed. A.T.R. 193IOudh 277= 
8 O.W.N. 827=32 Cr. L./. 1177=134 Ind Cas, 477. 

. — S. 486 — Merchandise Marks Act (IV of 1889), 
S. IS— Use of counterfeit trade-mark— Prosecution- 
Limitation - Starling point 

A prosecution under S. 486- Penal Code, and S. 15 
Merchandise Marks Act. for using a counterfeit trade 
mark need not be inuituted within three years of the 
first of the series of offences committed by the 
accused but can be instituted within three years of 
the specific offence complained against. A.l.R. 1931 
Mad. 276=1930 M.W.N. 1263=32 Cr. L.J. 809=131 
Ind. Cas. 848(1). 

— S. 486- In c.ises of prosecution for infringement 
of a trade mark- the High Court w ill not pass any 
order for costs or confiscation of accused's goods. If 
the complainant has in fact suffered any damage, he 
must seek his remedy in Civil Court. A.l.R. 1941 
All. 87=1940 A.W.R. (H.C.) 645= 1940 A L.J. 878= 

I L.R. (1940) All. 751 = 42 Cr. LJ. 352=193 Ind. 
Cas. 189. 

- — S. 489 A Possession of counterfeit currency 
note (iuilty kn.)wledge or intention to be proved 
by prosecution. 

Where the accused who was found to be a simpleton 
produced four currency notes one of which was found 
to be a counterfeit note, but the accused had no 
other counterfeit note in his possession and he 
hinuclf s.iid he h.id borrowed it- from another person 
the circun^stances are so doubtful that it is not safe 
to in-untain his conviction. In such cases, the 


prosecution should prove the requisite guilty know* 
ledge or intention of the accused. A-I.R. 1933 Lab. 
596=34 Cr. L.J. 1156=34 P. L. R. 890=145 Ind. 
Cas. 1013. 

S. 489- A— E^sentiaIs— Ability and materials. 

In the case of (be counterfeiting of a currency-note 
both ability and materials of a particular kind are 
required. If (hose materials and ability arc not 
present it cannot be said that an act performed with* 
out the ability to counterfeit and without materials 
which may help to a useful counterfeiting would be 
anattempt. llblnd. Cas. 797=51 All. 470=30Cr, 
L.J. 690=11 A.l.R.Cr. 215=1929 A.LJ. 127=10 
L.R.A. (Cr.) 29=A.I R. 1928 All. 754. 

Ss. 489-A— and 420- Misrepresedtation that 

tbe accused can prepare counterfeit notes. 

A charge of cheating can be based upon the inten* 
tion of not preforming a promise, non-fulfilment of 
which would not give rise to a cause of action in a 
Civil Court. Where on the representation of a person 
that be can counterfeit currency notes another is 
induced to advance money, tbe former is guilty of 
cheating under S 420- though he did not intend to 
counterfeit- but not under S. 489-A. 18 Cr. L J.362= 
10 Bur. L. T. 255=38 Ind. Cas. 746. 

S. 489-B— Id a case under S. 489-B. Penal Code. 

Judge ought not to stop merely at recording the ver- 
dict about the accused having uttered particular 
notes at particular places but should ascertain from 
them their opinion as to whether the said notes had 
been uttered with the knowledge of their being 
forged. A.T.R. 1936 Oudh 164 = 37 Cr. L. J. 182 = 
1936 O.W.N- 28= II Luck. 687=159 Ind. Cas. 919. 

Ss. 489>B and 120-B -Failure of spcclfflc 

charge of titering of particular forged notes — 
Charge of conspiracy, if should be set aside. 

It cannot be said that if the specific charge of the 
uttering of particular forged notes fails, the charge 
of conspiracy for the passing of forged notes as 
genuine must also fail. If the conviction for tbe 
offences triable by jury is set aside because of cerlaio 
defect in the verdict, it docs not follow as a necessary 
consequence of it that the conviction for the other 
offences for which the accused h.Ts been tried with 
the aid of assessors must also be set aside. A. I. R. 
I936 0udh 164=11 Luck. 687=1936 O.W.N. 28=37 
Cr. L, J, 182=159 Ind. Cas. 919. 

S. 489-B-Oblcct. 

The object of the legislature in enacting the section 
is to stop the circulation of forged notes by punishing 
all persons who- knowing or having reason to believe 
them to be forged do any act which would lead to 
their circulation. 94 Ind. Cas. 414=7 Lnh. 80=27 
Cr. L. J. 638-27 P.L.R. 514=A.1.R. 1926 Lah. 72 
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S. 489*B— Interpretation— *As genuine/ 

The words “as genuine” govern only the verb 
“uses” and not any other verb. 94 Ind. CaS. 414= 
7 Lah. 80=27 Cr. U 7. 631=27 P. L. R. 514=A. L R. 
1926 Lah. 72. 

S. 489-B —Selling forged notes. 

A person who knowingly sells a forged note to 
another is guilty under S. 489 B* whether the purcha- 
ser knows it to be forged or not 94 Ind. Cas. 414=7 
Lah 80 = 27 Cr.L J. 638 = 27 P.L.R. 514 = A.l.R. 
1926 Lah. 72. 

S. 489-B - Evidence and also proof - Accused in 

possession of forged currency note — Genuine note 
of same number in accused's house — Paper con- 
taining green honey - comb pattern resembling 
one in forged note also found in his bouse— 
Accused father and brother living in same house— 
Accused disposing forged note to shop keeper- 
inference as to knowledge of forgery. 

One G was prosecuted under S. 489-B for using as 
genuine a counterfeit note knowing it to be counter- 
feit. A counterfeit note was in possission of the 
accused. A genuine note bearing the same number 
was found in the house of the accused ; one other 
forged note also bearing the same number was traced 
to the same village. A piece of paper containing a 
honcy-comb pattern in green ink resembling the 
pattern on the forged note was also found in his 
house. 

Held, that although there was no evidence that the 
accused made this pattern* but as it was found in the 
bouse in which he lived with his father and brothers 
it was a very fair inference that this pattern must have 
been made by some body in that house and that the 
forged note was copied from the original note» which 
was also in the same house* and as the accused was 
disposing of the copy of the genuine note to a shop- 
keeper no other inference was possible but that it was 
done with the knowledge that the note was forged. 
116 Ind. Cas. 243 = 53 Bom. 344 = 31 Bom. L.R. 148 
= 33 Cr.L.J. 588 = A.l.R. 1929 Bom. 128. 

S. 489>C —Counterfeit currency notes found 

In possession of person -Inference as to bis 
Intention. 

The number of counterfiet notes found in a man’s 
possession and the circumtances in which they were 
so found may. by themselves, constitute a sufficient 
ground for drawing the inference, that the intention 
was to use them as genuine or that they may be used 
as genuine : 


(iSeOJ S. 489-». 

Held, on facts and circumstances of the case that 
the accused was in possession of the counterfeit cur- 
rency notes with the intention of using them as 
genuine or that they might be used as genuine. Conse- 
quently. the accused was guilty of offence under 
S. 489 C. Penal Code. A.l.R. 1939 Mad. 96 = 1938 M, 
W.N. 1121 = 48 L.W. 754 = 40 Cr. L J. 458 = 180 
Ind. Cas. 631. 

— S. 489-C -Possession of forged note— Ingre« 
dieots of o fence— Duty .of prosecution to prove 
intention of accused to use them as genuine. 

Mere possession of forged notes is not an offence. 
In order to bring a case within the purview of 
S. 489-C. Penal Code, it is also necessary to establish 
that at the time of his possession, he knew the notes 
to be forged or had reason to believe them to be so» 
and that he intended to use them as genuine or that 
they might be used as genuine. 

The onus lies on the prosecution to prove circum- 
stances which led clear ly* indubitably and irresistibly 
to the inference that the accused had the intention, 
to foist the notes on the public and such intention, 
relating as it does to a future conduct could only be 
proved by collateral circumstances such as that the 
accused had palmed off such notes before, or that 
he was in possission of such and similar notes in such 
large numbers that his possession for any other pur- 
pose is inexplicable. A.l.R. 1931 Lah. 24 = II Lah. 
555 = 32 Cr. L.J. 35J = P.L.R. 867 = 129 lud Ind.Cas. 
494. 

— ~S. 489.C— Offence under— Onus of Proof. 

The onus lies on the prosecution to prove circum- 
stances which lead clearly indubitably and Irresista- 
bly to the inference that the accused had the inU ntion 
to foist the notes on the public. 11 Lah 555 = 31 
PuDj. L. R. 867 = 1931 Cr. C. 8S = A. 1. R. 1931 


S. 489*D Possession of some fntruments or 
materials for purposes of being used for counter- 
feiting notes -Case, if covered by S. 489 D. 

The wording of S. 489-D. Ponal Code, is very wide 
and would clearly cover a case where a person is 
found in possession of machinery, instruments or 
materials for the purpose of being used for counter- 
feiting currency notes, even though the machinery, 
instruments or materials so found were not all the 
articles required for the purpose of counterfeiting. 
A.l.R. 1939 Sind 190=40 Cr. L J. 810 = I L R ( 1 939) 
Kar. 744 = 183 Ind. Cas. 591. ' 
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S. 489<D~Abillty to counterfeit— Proof of, if 

Dcccssary. 

In considering an offence under S. 489-D it is not 
necessary to prove that the accused had the ability 
to produce counterfiet currency notes with materials 
in his possession. U6Ind. Cas. 797 = 51 All. 470 = 
30 Cr, L.J. 690 = 11 A l.Cr.R. 215 = 1929 A.L.J. 127 
= 10 L.R.A. (Cr.) 29 = A.I.R. 1928 All. 754. 

— — S. 480-D — Dishonest intention— Possession 

of articles, sufficient to counterfeit— Presumption 
of intention. 

Where the accused was in possession of certain 
materials sufficient, in the opinion of an expert* to 
counterfeit a currency note but had given no explana- 
tion as to why he was in possession. 


3. Complaint by person aggrieved. 

4. Defence. 

-JT 

5. Duty of Court tc decide point of law. 

6. Essentials of offence. 

7. Evidence and proof. 

8. Interpretation. 

9. Jurisdiction to try offence. 

10. Sentence. 


1. Applicability of section. 

‘I 

S. 494— Applicability" Hindu convert to Chris- 

tainity marrying Christian wife— Reconversion Co 
Hinduism and marriage with Hindu girl— Offence. 


Held, that this by itself would raise a presumption 
of bis dishonest intention. 112 Ind. Cas. 911 — 26 
A.L.J. 1391 = 9 L.R.A.(Cr.) 138 = 10 A.I.Cr.R 443= 
30 Cr.L.J. 47= A.I.R. 1928 AM. 759 

■ S. 489*D — Possession of instruments and 
materials for counterfeiting currency notes — 
Nature of proof— Onus — Possession of articles 
for studying, if an offence. 

Per Abdur Rahim and Sundara Aiyar, JJ. 
Ayling J. oontra.)— To establish a charge ’under 
S. 489 D. the prosecution must prove first that the 
machinery, instrument or material found in the 
possession of (he accused is such as would be used 
for the production of a counterfeit note and then 
further that the accused knew or intended that such 
articles would be used for that purpose. The onus of 
proving both these lies heavily on (he crown* with 
expert evidence, if necessary. The word ‘counterfei- 
ting' should housed in the sense that resemblance 
must be such as may in circulation impose on people 
of ordinary intelligence. There is no offence commi- 
tted where iill that is proved is that the accused was 
studying the art of counterfeiting and equipping him- 
self with objects suitable for the purpo5e. 

Per A>ling. J.— The possession of even a single 
instrument for counterfeiting would be sufficient* 
provided it were ihown that it was Intended to be 
utilised for the puiposc. This intention isa matter of 
inference dependent upon the facts and it is always 
open to the accused to show that he possessed them 
innocently. 10 M. L. T. 103 = 21 M.L.J. 766 = 12 
Cr.L J. 377 = 1 1 Ind. Cas. 241- 

S. 494. 

Synopsis. 


The accused, a Hindu by birth became a convert 
to Christianity and married a Christian wife. Both 
of them were later converted to Hinduism and (be 
accused then married a Hindu girl. On a complaint 
of bigamy by the first wife. 

Held, that the accused, so long as he was a Hindu* 
at the time of the second marriage* did not commit 
the offence of bigamy. though bis first wife* whom he 
married while a Christian* was alive* and he could 
not. therefore, be convicted under S. 494* I.P. Code. 
51 Cr.L.J. 909 = A.I.R, 1950 Mys. 26. 

-S, 494— Bigamy— Hindu convert to Christianity 

marrying a Christian wife— Reversion io Hinduism- 
Subsequent marriage with a Hindu woman during 
the life-time of Christian wife. 

The accused, a Hindu convert to Christianity, 
married a Christian woman according to the Roman 
Catholic religion : he subsqucntly again became a 
Hindu. Me then married a Hindu woman according 
to the Hindu rites, though his Christian wife was 
alive at that time. 

Held, that the accused was not guilty of the bigamy. 

.1 M.H.C.R. App. VII, Foil. 33 Mad. 371 = 11 Cr. 
L.J. 682 = 8 Ind. Cas. 572. 

S. 494— Bigamy— Christian marrying a Hindu 

wife while a Christian wife is living. 

A Native Christian who has a Christian wife 
living commits an offence under S. 494. by marrying 
a Hindu woman according to Hindu riles, whether 
be does so without renouncing the Christian religion 
or not. 3 M.H.C.R. APP.VII* not followed* (1907) 
17 M.L.J. 476 = 30 M. 550. = 2 M L.T, 345. 


1. Applicability of Section. 
Z. Abetment. 


— S. 494— Remarriage after conversion — Re. 
marriage by Mahooicdan wife after husband's 
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conrersion to Ahmadiyan faith*Abamndiyans not 
apostates from Islam— O^ence. 

The AbamadiyaoSi followers of Ahamad* who lived 
in the Punjab 15 years ago» are merely a sect among 
Mahomedans and a person’s acceptance of Ahamadi- 
yan tenets does not render him an apostate from 
Islam so as to annul a marriage contracted by that 
person previous to his acceptance of Ahamadiyan 
principles. The 5th respondent had been married to 
the petitioner who subsequently joined the 
Ahamadiyan faith. Thereafter the 5th respondent 
without obtaining any divorce married the 3rd 
respondent on the opinion of certain Muslim 
theologians, that the petitioner’s acceptance of 
Ahamadiyan doctrines amounted to apostacy. 

Held, that the marriage with the 3rd respondent 
was an offence under S. 494. There was no queston 
of the application of mens rea or of S. 79. Penal 
Code in the case of an offence under S. 494. I. P. C. 
71 Ind. Cas. 65=45 Mad. 986=16 M.L.W. 626=1922 
M.W.N. 662=24 Cr. L.J. I7=A.I.R. 1923 Mad. 171 
=43 M.L.J. 663. 

S. 494 -Hindu woman converted to Maho- 

medan ism — Marriage. 

Where a Hindu Cbamar woman became a convert 
to Mabomedanism and married a Mussalman 
husband she is guilty of an offence under S. 494 of 
the Penal Code. Conversion has not the effect of 
dissolving the marriage tie. 1 Lah. 440= 59 Ind. 
Cas. 33=22 Cr, L.J. 1. 

S. 494— Bigamy— Christians -Apostacy. 

A Christian marriage is not dissolved by the apos- 
tacy of one of the parties and a subsequent marriage 
of a Christian wife after her conversion to Islam is a 
bigamy. 18 Cal. 264; and 49 P. R. 1907, Foil. 20 
Cr. L.J. 3=5 P. R. 19I9(Cr.)=13 P.W.R. 19I9(Cr.)= 
48. Ind. Cas- 493. 

S. 491— Decision of caste punch— Dissolution 

—Proof of. 

A caste punch having no authority to grant a 
fargatli is not effective to dissolve a marriage con- 
tracted between accused and the complainant, and 
hence a bigamy Is committed by the accused and the 
person with whom she afterwards contracted a 
marriage. 19 Bom. L.R. 56=18 Cr. L- J. 468 = 39 
lod. Cas 308. 

S. 494— Marriage after apostacy of husband 

but before expiry of Iddat. 

The marriage of a Mohamedan woman after the 
apostacy of her first husband but before expiry of 


Iddat is invalid under the Muhammadan Law not by 
reason of its taking place during the life-time of her 
first husband and hence she is not guilty of bigamy. 
39 Cal. 409=15 C.L.J. 263 = 16 C.W.N. 451 = 13 
Cr. L. J. 257=14 lod. Cas. 641. 

2. Abetment. 

— S. 494— Abetment of bigamy-Charge of, when 
established. 

In order to succeed in a prosecution for abetment 
of bigamy the prosecution must prove that the person 
who is alleged to have committed bigamy was 
married lawfully once and has gone through a second 
marriage ceremony and that the person alleged to 
have abetted the bigamy knew! when he arranged or 
assisted at the second marriage, that the person who 
was remarried had contracted a valid first marriage 
and that the husband or wife of the first marriage 
was still living. A.l.R. 1934 All. 589=1934A. L. Jl 
387=35. Cr. L.J. 1053=3 A.W.R. 598=150 Ind. 
Cas. 139. 

Ss. 494 and lf!9-Absence of knowledge of 

prior secret marriage - Abetment of bigamy 
made out. ’ 

Apersoncannotbjguilty of abetment of bigamy 

when he marries a women without being aware of 

her prior sjcrct marriage. A.l.R. 1933 Lah 164=33 

P.L. R. 10603=5 Cr. L. J. 597 (1) = 147 ind 

Cas. 1223. 

S. 494-Offcnces under- Knowledge that woman 

was married, necessity of-‘Vold,» meaning of- 

Rcmarriage of married Muhammadan woman— 
Offence. 

For abetment nnder S. 494, I.P.C. there must be 
evidence that the person accused of abetting the 
offence knew that the person he married was the 
wife of another man. 

The word ‘'void" in S. 494. I.P.C.. is not used in 
the technical sense in which it is used in Muhammadan 
Law : the I. P C. makes no distinction between a void 
and an invalid marriage and the term "void" used 
there covers marriage of both classes. A.l.R. I931 
Lah. 194=32 Cr. L.J. 1210=134 Ind. Cas- 589. 

Ss. 494 and 114 -Abetment of bigamy. 

Where, by reason of a mistake of fact, the accused 
thought that the previous marriage of a girl had been 
declared void by a court of competent jurisdiction, 
and went through a form of marriage with her. 

Held, that he had not committed any offence. 31 

P.W.R. 1918 Cr. = 19 Cr. L.J. 680=46 Ind. 
Cas. 40. 
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3. Complaint by pers m aggrieved, 

494 -Bigamy -Person agitrieTCd-Code oT 

Criminal Procedure (Act Vot 19L’8), S. 198 —Procedure 
— Commitment. 

In a case of bigamy the person aggrieved is either 

the first husband, or the second husband and not the 
father. Hence, where in such a case a complaint was 
preferred by the father of the husband, under S. 494, 
but not by either of the husbands : 

Held, there was no valid complaint before the 
court and the commitment was bad. 32 A. 78=5 Ind. 
Cas. 176=11 Cr. L.J. 51=7 A.LJ. 10. 

5 495 — ‘person aggrieved’— Brother of second 

husband— Criminal Procedure Code. S. 198. 

Where a woman is charged wiihbig.tmy. the 
brother of her second husband is not a person 
‘aggrieved’ within the meaning of S. 198. Cr. P.C. 
10 B. 34-‘. Poll. (1902) A W.N. 198=25 A. 132. 

S. 494; -See Cr. P.C.. 198. 25 A. 209-1903 

A W,N. 7. 

_ S. 494 -Fresh o.^mphint— Complainant failing 
10 pnv his nlleged marriage with accused — 
Complaint dismissed — Fresh Compla nl — If 
maiiitaiii'.bic- 

Where one complaint under S. 494 was dismissed 

on the ground that the complainant failed to prove 

his alleged marriage with the accused, another com- 
plaint by bim cannot be entertained. 11 L.L.J. 197— 
1929 Cr. C. 87 = A I.K.. 1929 L.^h. 514. 

4. Defence. 

S. 494 • Defence, 


589 -1934 A.L.J. 387-35 Cr. L.J. 1053-3 A.W.R. 
598-150 1nd. Cas. 139. 

6. Essentials of offence. 

S. 494 — Valid mirriage existing — Legal dis- 
solution not proved— Second marriage— Offence, 

0 - 

A marriage of a Roman Catholic with a Protestant 
woman is not invalid merely because it was 
solemnized in a Protestant Church. It is a legal and 
valid marriage and the husband would be committing 
an offence of bigamy under S. 494 if he marries 
during the existense of such a marriage, another 
woman. The fact that the husband had executed a 
release deed, in favour of the wife (which he claimed 
operated as dissolution of the marriage according to 
the custom of the community to which they belonged) 
would not operate as dissolution of the marriage. 
A.l.R. 1945 Mad. 5I6=(1945) 2 M.L.J. 80=58 L.W. 
446=47 Cr. L.J. 421=1945 M.VV.N. 421 = 222 Ind. 

Cas. 328. 

494-Offence of bigamy-Esscntials, 

In order that an offence of bigamy may be 
committed, there must be at the time of the second 
ceremony of marriage, a previous valid subsisting 
marriage. A.l.R. 1942 Sind 92=I.L.R, (1942) Kar. 
3=43 Cr.L.J. 647=201 Ind. Cas, 163. 

S 494 — BigamI — Points to be proved — 

Mahomidan parties 

In order that a prosecution for bigamy should 

succeed, the prosecution must show first of all that 

at the lime of the second marriage, there was the 
first valid sub>i^ting marriage. Where the parlies 

are Muhammadans, it must be shown that the girl. 

after she had attained pub-Tty acquiesced in or 
ratified the first marriage. A.l.R. 1936 Sind 189=38 
Cr. L.J. 83=30 Sini L.R. 325=165 Ind. Cas. 745. 


In a chnrsc under S. 494. Ihc accused may plead m 
his defence ihat the first marnasc was null and void, 
even though he has not obtained a declaration to 
that effect under S. 13. Divorce Act A.l.R- 1 W 
Mad. 516=47 Cr.L.J. 421=(1945) 2 M.L.J_ 80-58 
L.W. 446=1945 M.W.N. 421 = 222 lod. Cas. 328' 


5. Duty of court to decide piinl of law. 

Necessity of coming to a decision on point of 

law. 


S. 494— Muhammidan woinin— Second marriage 

after exercising option of puberty. 

Where a Muh.^mmadan girl was given in marriage 
during her minority by her moiher and when she was 
abaui sixteen years, before consimmalion of the 
marriage* she made an application to the D^puiy 
Commissioner repudiating the marriage and married 
another person some time after this : 

Held, that she was not guilty of an offence under 
S. 494. I P C. A.l.R. 1933 Lah. 88 = 34 Cr.L J. 77=33 
P. L. R. 1062 = 140 Ind. Cas. 617. 


Even though the Court before whom a charge of 
bigamy or the like is brought is of necessity a 
Criminal Court- that docs not discharge the Judge 
from the necessity of coming to a decision on a point 
of law as regards the marriage. A.l.R. 1934 All. 


— S. 494 — Second marriage without dlv. red tod 
against wish:; of first husband. 

A second marriage during the life time of the 
husband and without the first marriage being anouile 
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by divorce or in some formal manner recognized by 
caste usage as equivalent to divorce (the mere wish 
of the woman againt that of her husband being 
insufficient) is an offence under S. 494. Such second 
marriages* though recognized by custonn are against 
public policy and cannot be recognized by the Courts. 
A.l R. 1932 Mad. 561 = 36 M. L. W. 237 = 1932 
M.W.N. 1082 = 33 CrX.J. 647 = 138 Ind. Cas. 518. 

S, 494 -First marriage valid— Subsequent 

marriage with same woman— If offence. 

In the charge of bigamy, where in the first 
marriage the giving away of the bride was with con- 
sent of the legal guardian who was in jail. 

Held, that the first marriage was valid and hence 
the subsequent marriage with the same woman cons- 
tituted bigamy. 100 Tnd. Cas. 711 = 28 Cr.L.J. 327 = 
7 A.l Cr.R. 515 515 = A.T.R. 1927 Cal. 480. 

7. Evidence and Proof, 

— Ss. 494. 497 and 498 — Duty of Court - Duty of 
prosecution — Going through form of marriage 
recognised by law must be proved -Marriage need 
not otherwise be valid. 

Judge.s should be particularly careful to see that 
Ss- 494. 497 and 498. Penal Code* are not abused for 
the purpose of private spile or prosecution. It is 
necessary for the prosecution under S. 494. Penal 
Code* to prove that the form of marriage was a form 
recognised by or known to the law, otherwise it would 
be open to the prosecution by mere assertion to cons- 
titute any mutual act on the part of the man and 
woman a form of marriage. When the word “marria. 
gc” is used in S. 494. it means marries by some form 
of marriage known to or recognized by the law. Sec- 
tion 494. when it uses the word ‘‘marries” does not. 
of course, refer to a valid marriage. A bigamous 
marriage cannot be a valid marriage, and apart from 
the bar of the first marriage, it may be that there may 
be some other legal impediment to the validity of the 
marriage of the man or woman, some legal impedi- 
ment. personal to the man or woman such as consan- 
guinity. yet if the second marriage be in a form recog- 
nised by or known to the law. that would be sufficient 
to satisfy this particular provision of the section. 
A.T.R. 1938 Sind 127 = 39 Cr.L.J. 656 = I.L.R. (1939) 
Kar. 95 - 175 Ind. Cas. 461. 

S. 494— Custom— Remarriage during life 

time of first husband— No strict proof of custom 
—Offence. 

Sagal in the form of remarriage of widows is the 
normal condition in all expect the five or six highest 
castes of Hindus in Bihar. But a custom of sagai, 
while the first husband is $til) alive is even assuming 


the custom to be valid defence under S. 494, some- 
thing which would require strict proof in respect of 
the particular caste in the particular area, and in 
respect of the conditions in which the custom 
operates. 96 fnd. Cas. 115 = 7 P.L.T. 443=27 Cr.L.J. 
867=A.1.R. 1926 Pat. 346. 

S. 494- Evidence of first marriage- Police 

report to prevent second marriage. 

The making of a report to the police with a view 
to prevent the second marriage is a strong corrobora- 
tion of the evidence of the first marriage. 21 A.L.J. 
!87=4 L.R.A. (Cr.) 73 = A.LR. 1923 All. 329. 

8. Interpretation. 

(a) "Marry”. 

(b) "Void”. 

8. (a) Interpretation— "Marry”. 

S. 494— “Marry”, meaning of-Second marriage, 

whether should be valid. 

The word “marry” in S. 494, I.P.C. means going 
through a form of marriage, whether the marriage 
should prove in fact legal and valid or illegal and 
invalid. Consequently, the prosecution has merely 
to show that the accused went through a form of 
marriage : 

Held, that there was sufficient evidence to show 
that the accused was a legally married wife. 

Held, also that the accused went through a second 
marriage in a recognized form. A.T.R. 1936 Nag. 13 
=37 Cr. L. J. 161= 159 Ind. Cas. 855. 

S. 494 -Performance of rites by Sikh. 

A Hindu professing the Sikh religion may have his 
marriage performed according to the Anand rites 
and such marriage would be valid for all intents and 

purposes including the purpose of an offence under 
S. 494. 82 Ind. Cas. 277=25 Cr. L J. 1269=AI.R 
1925 Lah. 168. ’ ’ 

8 (b) Interpretation— ‘‘Void”. 

— — S. 494 — Void and invalid marriages — No 
distinction- Offence. 

The word "void” which occurs in S. 494 is not 

used in the technical sense in which it is used in the 

Mahomedan law. Penal Code makes no distinction 

between a void and an invalid marriage and the term 

“void used (herein covers marriages of both 
classes. 
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A Mahomedan was prosecuted for bigamy. The 
accused knew of the former marriage of the woman 
married by him. It was argued that the marriage 
with the accused being only invalid and not void 
under Mahomedan law, the accused could not be said 
to have committed bigamy. 

Held, that the accused was guilty. MOInd.Cas. 
333=29 P.L R. 533=10 A.I.Cr.R, 500= 29 Cr.L.J. 
701 = A.T.R. 1928 Lah. 844. 

9. Jurisdiction to try offenue. 

- — S. 494 ~ Acquittal — Refusal to commit to 
sessions. 

Under the Code of Criminal Procedure, as amend- 
ed. a magistrate of the First Class has jurisdiction to 
try an offence under Section 494, Penal Code, and 
dispose of the same without commiting the case to 
the Court of Sessions. An order of discharge passed 
by such Magistrate in such a case, after the accused 
has been called upon to enter on his defence, is tanta- 
mount to an acquittal, and not discharge. 75 Ind. 
Cas. 727=25 Cr.L.J. 39=A.I.R. 1925 Oudh 60. 

10. Sentence. 

S. 494 -Sentence, 

Where the prosecution of the accused was initiated 
only nut of vindictive motives, a light sentence only 
wasinficted. 91Tnd Cas. 250=8 N.L.J. 178— 27 Cr. 
L.J. 74=A.I.R. 1926 Nag. 127. 

__ g 494— Offence under— T*H tying by nse of 
force-Does not amount to going thiough the ceremony 
of being married, knowing that he is not thereby 
lawfully married. 

The accused who wanted to marry a girl but was 
rejected, waylaid her and pushed her down and tied 
a tali round her neck. He was convicted of an 
offence under S. 496. l.P.C. On a perusal of the 
calendar by the High Court. 

Held, that the act of the accused In tying the tali 
round the neck of the girl in the circumstances did 
not amount to going through the ceremony of being 
married, knowing that he is not thereby lawfully 
married within the meaning of S.496i l.P.C. and hence 


the conviction should be set aside. Moreover! the 
accused must be presumed to have known full well 
that according to the custom of the community that 
act did not constitute a ceremony of being married. 
48Cr.L.J.842=A.l.R. 1947 Mad. 193 = 1946 M.W.N* 
762 = (1946)2M.L.J. 428. ^ 

— $. 496> charge under Essentials to be proved. 

To establish a charge under S. 496, l.P.C.i it is not 
enough to show that the marriage may be set aside on 
(he ground of fraud or declared a nullity • it is incum- 
bent upon the prosecution to go further and to prove 
that the accused knew that there was no valid marria- 
ge and he has gone through a show of marriage with 
a fraudulent or ulterior object in view. A.T.R. 1937 
Cal. 214 = 41 C.W.N. 540 = I.L.R. (1937) 2 Cal. 221 

— 38 Cr.L.J. 577 — Ind. Cas. 708 (F.B.) 

Ss. 496 and 419— Accused misrepresenting 

himself to belong to same sub.ctste as complainant 
ant marrying her daughter. 

Where the accused who belonged to the Barna Sub 
caste of Brahmins representing himself (o be a 
Barcndra Brahmin went through the ceremony of 
marriage with the daughter of the complainant who 
was a Barendra Brahmin and who would not have 
given her daughter in marriage to the accused but for 
the misrepresentation and on account of the marriage* 
the complainant was ex-commuulcated and thus 
suffered harm to her mind and reputation : 

Held, that the marriage not being invalid, the 
accused could not be convicted under S. 496. 1.P.C.t 
but was liable to conviction under S. 419. A.LR, 
1937 Cal. 214 = 41 C.W.N. 540 = 38 Cr.L.J. 577 = 
I.L.R. (1937) 2 Cal. 221 = 168 Ind. Cas. 708 (F.B.) 

— Ss. 496 and 494— Marriage— Fraudulently 
going through form of- Essence of offence— Show 
of Marriage. 

The essence of an offenc under S. 496, is that the 
marriage ceremony should be fraudulently gone 
through and that there should be no lawful marriage. 
The accused must have the knowledge that there is 
no marriage. A case of bigamy is not contemplated 
by S. 496. Where it is intended that there should be a 
valid marriage and not that there should bo only a 
show of marriage for some ulterior and fraudulent 
purpose the case docs not come under S, 496, 10 
C.W.N. 982 = 4 Cr.L.J. 152. 
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— »• 497. 

Synopsis. 

1. Applicability of section 

2. Complaint by husband 

3. Evidence and proof 

4* Prosecution by Grown 
5. Miscellaneous. 


X. Applicability of section. 

S. 497 '~~'ApPl^eability— Hindu wife — Conversion 
Islam—lf dissolves marriage tie— Sexual inter- 
course by another person with converted wife — 
Offence. 

The convertion of a Hindu wife to Mahomedantsm 

docs not ipso facto dissolve the marriage tie with »’cr 

biitband, and she cannot, during bit life lime, enter 

•nto a valid marriage contract with another person. 

She continues to be the wife of her former husband in 

•pile of her conver»ion, and if any one has lexual inter- 

*^ursc with her, he commits an offence under S- 497* 

I. P . Code, whether such intercourse be with or without 

her consent. I.L.R. (1947) Nag. 3053:228 Ind. Cas. i 

= 48 Cr.L.J. 43 = 1947 N.L.J. 73=A.I.R. 1947 Nag. 
121. 


An intention exists before attempt. Uy itself it is 
no offence. An offence is complete when it is proved 
that intent is used to bring the particular act 
within the category of offences even though further 
intended acts were not even attempted. The offence 
of criminal trespass being completed, the complaint 
of a husband in respect of house treaspasa to commit 
adultery is unnecessary. 19 Cr. L.J. 881=47 Ind. 
Cas. 77 (Nag.). 

— —S, 497 — Marriage — Desertion. 

Mere deicrtion of the husband by the wife for one 
year does not dissolve the marriage, nor a complaint 
under S. 497, is liable to be dismissed on the above 
ground. i8Cr. L.J. 321 = 38 Ind. Cas. 433 (L.B.). 


3. Evidence and proof, 

S. 497 — Adultery, evidence as to — loference 

from circumstances — Inference that sexual 
intercourse took place. 

Direct evidence of the fact of adultery can rarely be 
possible. It has to be inferred from circumstances but 
the circumstances must be such as to fairly justify the 
inference that sexual intercourse took place. A.I.R. 
1935 Oudh 506=1935 O.W.N. 1015=36 Cr. L.J. 
1298= II Luck. 463=158 Ind. Cas. 6 (2). 


497 — Applicability — Europeans. 

The provisions of S. 497 of the Penal Code are not 
restricted in their application and applies to all classes 
of persons, inciudmR Europeans. Evidence that the 
accused took up his abode in ihe house of another man’s 
Wife, that boih slept on the same bed for 15 days, and 
that there was cous»dera‘ le attachment between them is 
amply sufficieni to pif.ve adul'c^y. 61 Ind Cas 228= 
22 Gr.L J. 382 = 2 U.P L R. (All.) 419. ^ 


a. Complaint by husband. 


497 > 388 — Complaint under Ss. 366 aud 

363 -R^uiremoncs of S. 497 fulfilled— Coiiivicdon 
under S. 497, it legal. 


Ifa compUmt under Ss. 366 and 368. fulfils all ih 
requirements of a cornplaini under S. 497 and clearl 
makes an accusation ol an offence under that section 

theri, It the adultery complained of is proved, aeon 
victioQ under that section will not be illegal on th 
ground that there has been no complaint as required b 

A.I.R. 1934 Lah. 945 = 36 Cr.L J 
789=36 P .L.R. 209= 155 Ind. Cai. 595. 


— 497 ~P^®of of adultery — CircuxDstantial 
evidence. 

Kulwant Sahay, J. — It is a fundamental rule that 
it is not necessary to prove the direct fact of adultery; 
because if it were otherwise, there is notone caie in 
a hundred in which that proof would be attainable; 
It is very rar.ly indeed tliat the parties are surprised 
in the direct fact of adultery. In every case almost 
the fact it inferred from circumstances that lead to it 
by fair inference as a necessary concluKion. The 
only general rule that can be laid duwn upon die 
• subject is that the ci»cumnanccB must be such as 
would lead the guarded discretion of a reasonable and 
just mind to that conclusion, iii Ind. Cas. 762=9 
P.L.T. 3y7 = A.l.R. 1928 Pat. 375. 

S. 497. 

The mere birth of a child to a married woman 
aficr two years after she left her hu.band does not show 
neceitarily that any one had committed adultery with 
her; adultery requires knowledge of her status as a 
married Woman on the pari of the pci-son having inter- 
courkC with her. ' 5935 M.W.N. 478. 


8; 497 DUsolatloc of marriage — RJsht to 
complain— If affected. 

The dissolution of the marriage does not take away 
from the complainant the right to lodae a complaint. 
Tile words in Sccii m 199 “the husband of the woman*’ 
are simply intmded to point to the particular person 
who has the right to start proceedings and that a man 
docs not cease to be “the husband of the woman” within 
the meaning of Seciion 199, merely because the marriage 
lie has been dissaved. The right to start proceedings is 
given to him simplv because he is the person acgrirv-ed 
67 Ind Ca.. 73,= ,6 P.W.R. Cr. .932 = 23 Cr.L.J. 462 = 
A.I.R. 1922 Lah. 477. ^ 

— Intention of — 

i 2 -F. Y. D;— 37.A. 


— 78- 497 — Marriage must be strictly proved — 
Evidence of husband and svife, whether sufflcieut 
— Proof of ceremonies. 

In prosfculion under S. 4^7 j 1 -P. G , wIutc marriage 
15 an ingredient in ihe < tfcnce, the fact of the marriage 
mun be strictly proved in ihc regular way. This im- 
plies that ihe marriage imut be proved as an event 
which took place and not merely as the itatc in which 
the parties were living-. No particular number of wit- 
nesses must be examined t . prove the fact of marriage 
berwce-i two persons. It cannot be said that the evi- 
denre of a husband and a wife that a marriage in fact 
took pUcc betwren them cannot hr accepted as sutfi- 

that fact, nor will any presumption 
against the validity of mu 1. a marriage arise unless 
ihwc IS aUcast some suggestion that a particular pan 
of the e'erem^orfy rfet^ary to its validMi* 
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every case (*epends on its own facts. A.I.R. 1937 Pat. 
219=3 B.K. 159=38 Cr. L. J. 213 = 18 P.L.T. 166= 
166 Ind Cas. 338. 

— Ss. 497, 498 — Strict proof of marriagO) neces- 
sity of, for conviction under Ss. 497, 498. 

Strict proof of marriage is necosjary for conviction 
under Ss. 497 and 498, I, P. C. Under S. 498, I P.C., 
marriage must be strictly prcvcti and it is not permis- 
sible to base a conviction on the presumption of 
marriage arijing from cohabitation for a number of 
years. A.I.R. 1934 Sind 10 = 35 L- J. 816=27 
Sind. L. R. 482 = 148 ind. Cas. 753. 

S. 497— ‘Proof of marriage— Duty of prosecu- 
tor — Admission of accused — Effect, 

In a prosecution under S. 497 the question of 
marriage must be proved atrictly and any infcicnce, 
tacit or oihcrvvi»c, o g., tacit admissmn on Uic part 
of the accused that the woman was the wife of tlic 
complainant, will not avail the prosecution if they 
fail to prove sliitily the marrage between the com- 
plainaot and liic woman whose chastity lias been 
violated. In case of this kind it is necessary for the 
complainant or lome otlicr person in hii behalf to 
give strict proof of tlic marriage. In countries where 
a system of registration prevails, it is sulhcicnt for the 
petitioner or the prosecutor, as the case might be, to 
give evidence of his niarjiage with the woman who is 
concemed and produce a tcriifntl copy of the register. 
But in a country like India where no rcgiiiration 
prevails, it is necessary to set out the facts and cir- 
cumsiances surrouruhng the alleged ceremony of the 
marriage in oider to enable ihc Court to determine 
the quoiion whether the marriage in fact took place 
and whether the relationship of hu>band and wife in 
fact existed at the time of the prosecution. 112 Ind. 
Cas 469 = 29 Cr. L.J. 1045= «« A.I.Cr.R. 364-A.l.R. 
1928 Pat. 48)- 

4g'^^-Prcsiunptioo of marriage— Man and 
woman living together as husband and wife— 
Factum valet. 

U'hcrc a man and a woman lived together as man 
and wife, there i.s a preumption thdt they were 
legally inarrwcl, and even though they belong to ca.stcJ 
or elaitci which ought not to inicrinarry, nevet- 
tlieless, factum vulec quod fieri nun debult applies. 
104 ind. Car. 708 = 0 Bur. L.J. 122 = 28 Cr. L.J. 868 = 
A.I.R. 1927 Kang. 261. 

— $• 497 — What must be proved - Existence of 
marriage. 

In a prosecution untler S. 497 or S. 498 it must be 
proved to the satisfatiion of the Court that there it in 
existence a legal rnairidgc before conviction can take 
place. 100 Ind. Cas. 515=4 O.W.N. 172=28 Cr.L-J. 
311 = 7 A.I.Cr.R. 436-A. I. R, 1927 Oudh i.|0. 

— — S. 497 — Existence of marriage 

In all piokccmions for .-jdullcrv under S. 497» Penal 
Code, the iiiarriaiTc must be strictly proved. 94 Ind. 

Cas. 603 = 37 Cr. L j. 851=4 Bur. L.J, io7«»A.I.R. 
1925 Rang. 328. 

S. 497— Proof of marriage — Conduct— -Evi- 

denc«- .Act, S 50. 

I’dorc .Hi .U'.ijcd > alt be eoiivicted um.cr S. .497, 
tijc actual j. If t i.i (iu- rnarriave rnu*t be proved. Evi* 


dence that the complainant lived with the woman, 
on whom he alleged that the accused committed 
adultery, as man and wife, ii not sufficient to prove 
the fact of marriage, for it *5 niae evidence of conduct. 
17 Bora. L. R. 75=16 Cr. L.J. 213=27 Ind. Cas. 837. 

* 

— — S. 497— Delay in complainlog by husband — 
Delay, not explained— Inference as to connivance. 

Where a husband wa? driven out from his house by 
a wife and the accused Jived with her and the husband, 
though he saw this, did not prefer a complaint prompt- 
ly but filed a roinnlaint after 18 tnonthi and his silence 
for this period was not explained: 

Held, that this led to the conclusion that he never 
meant to resent or take action against the accused for 
the adultery and might, therefore, have connived it 
and that under the circumstances he was not the 
aggrieved husband who could have the adulterer con- 
victed under S. 497, I.P.C. A.I R. 1934 Sind 10=35 

Cr. L.J. 816=27 Sind L.R. 48^ “ * 4 ® ^as. 753. 

S. 497— Connivaoce of husband — Proof of 

mere ocglig^nce -If sufficient. 

In order to establi.b connivance mere negligence 
or inactivity will not suffice. To constitute conni- 
vance the facts cstabli.''hcd must lead to a direct and 
neceisary inicrcncc that adultery wuuld be committed 
with the person charged, and that the husband ac* 
quiesced in by wilfully abstaining from taking any 
steps to prevent that adulterous intercourse which, 
from what passes before hii eye or within his know- 
Icdse, he cannot but believe or reasonably think is 
likely to occur. They may not prove privity to the 
actual commission of the adultery. 91 Ind. Cas. 533= 
24 A.LJ. 155 = 6 L.R A.Cr. 209=27 Cr. L. J. loi — 
A.l.R. 1926 All. 189. 

S* 497— Evidence— Letter written by com- 

plainant’o wife to accu6f>d, but not proved to 
have been received by accused— Sufficiency. 

Where, in the case of a chaige for adultery, the 
only evidence was a Ictt'T written by the cotnplai- 
ntuu’s wife to the accuic-d, which wai not proved to 
have been received nor read by ibc accused. 

Held; that conviction on such evidence must bo 
set aside. A.I.R. 1928 Cal. 248. 


4. Prosecution by Crown. 

— — S. 497— Whether offence against public — 
Crown, if a prosecutor. 

Allhuiigh no Court may take cognizance of an 
oflcnce under S. 497, I.L.C., except upon a complaint 
made by the husband as provided in that section, 
nevertheless, the olfeDce referred (o in that section is 
like all other off ntes described in the Penal Code an 
offrme against the public in which the Crown, as 
alv>a\s, ij iIk proiecuior. The complainant may merely 
pul tlic Crown in motion. Tlicrcarier the issue it bet- 
ween the Crown and the accused. {'36) 163 Ind. Cas. 
224=39 C W.N gi7;s62 Cal. 1037=37 Cr.L. J. 825. 

- S. 497 Prosecution under — Whether barred 
by S. 61, Divorce Act (IV of 1869). 

Section 61, Divorce Act docs not forbid the Crown 
to proHcutc and pvu.iih an alleged adulterer under 
S. 497. i r.C., when moved to do 10 by an Iryufcd 
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— S. 497 — 


husband who is entitled to relief under the Divorce 
Act. What S. 61 forbidt is a civil suit for damages. 
A.I.R. 195^5 Oudh 506=1935 O.W.N. 1015 = 36 
Cr. L.J* 1298=11 Luck. 465=158 Ind. Cai. 6 (2). 

— - S» 497 — ProsecatioQ by Crown — If permissible. 

Section, 61 Divorce Act, ii not intended to be anything 
more and does nothing more than preclude a civil 
suit for damages of the nature of the Engli*h common 
law action, for criminal conversation which lay at the 
suit of a .husband to recover damages against an 
adulterer. There it no auihr rity statutory or other- 
wise, warranting the view that S. 61 forbids the Crown 
to protecute and puniih an alleged aduherer under 

S. 497, I.P.C., when moved to do so by an injured 
husband. 108 Ind. . Cas. 381 = 10 L. L. J. 250=29 
Cr. L.gJ. 332= A.I.R, i928 Lah. 50. 


S. 497. 

The Court should do nothing to encourage successive 
prosecutions, 1941 N. L- J. 606. 


5. Mlscellaneeas. 

S. 497 — Adultery — Damages — Right of 

husbanrt against adulterer — T«rt — Adulterer’s 
conviction— Criminal Court — Eilect. 

Adul'ery is an actionable wrong Want of know- 
ledge that the woman is a married woman ii a good 
defence to a suit for damages. The fact of the 
adulicTc^’s conviction for adi liery is a gotd guund 
for iiot puni^hing him over again by awarding damages 
against him unlr»s there is a special reas^'n for doing 

10. {1916) 225 Ind. Cas. 235=. i946 N. L.J. 684 = 
A.I.R. 1946 Nag. 392, 

^““S. 497 — Charge under — Dates of alleged 
commiseion of offence not detinitcly specified 
— Charge, if defective. 

Where a charge for adultery under S. 497, 
I.P.G , was suffiucnily definite as regaids the places 
where ih** r flVnre was said to have been committed 
but as regards the dates It was not pomiblc to assign 
particular dates on wliich sexual intercourse took place 
in one of the places; 

Held, that it was enough to specify the period 
within wliirh the offenre was all<*icd to have Ijren 
cornmiiied and that the omission of the prrxitc dates 
had not in any way prejudiced the accu‘cd, A.I.R. 
•Qb*) Oudh 506-19^5 O.W.N. io' 5 = 36 Cr. L. J. 
I2(j8=ii Luck. 465=158 Ind. Cas. 6(2). 

497 Nature of offcncC'^Continued inter- 
course. 

Every act of sexual intercourse amounts to »n offence 
of adultery, and if a person has several sexual inter- 
courses with a woman, it cannot he »ai<l that 
(he off'-nre is a continuing offence. 113 Infl.Ca<. 70 
= 30 Cr. r,.J 54=53 Born. 69=11 A I.Cr.R. 510= 
30 Bom L.R. i 435 = A.I.R 1928 Bom. 530. 

■ ■ S. 49B. 

Synopsis. 

X. Abetment 
a. Complaint • 

3. Compounding 


4. Essentials of offence 

5. Evidence and proof 

6. Intention 

7. Interpretation 

8. Jurisdiction to try 

9. Procedure 
xo. Sentence 

II. Miscvllaneons, 


X. Abetment. 

— — S. 498 -Enticing away ^ woman — Woman no 
abettor — Abetment. 

When a man is convicted with ^'enticing away” a 
woman urdcr S- 498, the woman cannot be guilty 
as an abettor. (1902) 26 M. 463. 

S. 498 — Abettor. 

Where the principal accused i.s acnuiited, the 
abettor cannot be convicted. 1933 M.W.N. 478. 


2. Complaint. 


— — S. 498— Proceedings order — Requisites for — 
Held, there was no ccmplsint by husband with- 
in meaning of S* 4 (h) Criminal P. G , and accused 
could not be convicted. 

In order that there shall be procecdlrgs under 
S. 498, I P C., it is nrcfssaiy, first, that there shall 
be a complaint by the husband (or o'herwise as 
specified in S. -ipo, 1 P C.), ?nd secondly that a 
competent Court should take cognizance of the offi ncc. 

Proceedings under 5. 366, I.P C., were started against 
the accused on the inf'*rniation laid at the ihana by a 
local .srhoolmastcr. The schoo1nias.lc*r stated in his 
iiifoimaiion ihat the giil’s relatifns were not taking 
action. The hushari<l was at some distant place but 
however appeared subsetiuen'ly in the romrniiting Court 
when charg'* sheet had been subn)itt< d and C''gni7ance 
had been taken by Court a» d d*-posfcl In crosi- 
examinaiion the husband said that he had not prr- 
sonahy ItKlged any complaint in Court against the ac- 
riised wi'h having cntited awav his wife and that he 
had a'k' d his broihrr to h dge a r^ rt plaint to the 
po'ice. Ilf then added ‘I am complainirg o' the entice- 
ment to day.’ No charge was fraimd undrr S 408 by 
the commiidng Magisitaie. but vlen the ra‘c came 
b<*fore the Sessii-ns Court, uncler the dirtetions of the 
Judge such a charge was framed: 


Held, that the Judge was not justified in fiaming 
the charge in the absenec of a cfitnplajnt by the hus- 
band. There wai nothing which couM he ral rd a 
complaint within tic niearing of S. 4 (}i\ Crinunal 
C- a'-d noihing to suggest tliai the Magis'rate con- 
sidered (hat llterr was any such complaint before him 
OD which he could take rognizanre n >r did he nurpt rt 
to do so. Therefore the conviction under S 498 c-aJd 
not be npheld. A.I.R 194G Pah 49J= 17 Cr.L- L 325 
= 223 Ind. Cas. 44. 


S 498. 

Woman living with husband’s father— Husband 
Imng awav on se rvice—Wornan going temooratilv to 
her father s house in anotlier vil'age and enticed away 
by accuKd from thec-Hu^band’s father, held perro^ 
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liaving car€ of woman on her husband’s belialf — Com- 
plaint by him held proprr. A. I R» 1942 Oudh 434= 
1942 O-W.N- 431 = 42 Cr.LJ- 643=1942 A.W.R. 274 
(2)=:2 oi |nd. Cas. 14G. 

• S. 498— Married woman discarded by bneband 

liviog with her father and brother, not having care 
ol her on behalf of her husband — Her elopem<nt 
— Offence under S. 498, if made out — Crimiual P.C $ 
Ss* 199, 177— Complaint by brother. 

It ii an essential ingredient of the oflVncc under 
S. 498, Penal Code, that the person concrrned shall 
have been taken or cntjced Jrom a person having the 
care of her on behalf of the Imiband. Where 'he'c- 
forc the accused is alleaed to have enticed a mar* ied 
woman living with her lather J»pd brother ha> trg 
been discarded by her husband and the failier and 
brodier were taking care «'f her on their own account 
and not on behalf of her husband, a conviction under 
S. 498 cannot be s«istained. In such a case, a com- 
plaint by the brother is not comt ctent under S. 109 
Criminal P.C, a* the V-rother js aejng on his own be- 
half and not under the authority of her hu»htfnd. A.I.P. 
1937 Bom. iP 6*39 Bom. L.R 6i»I. I- R. (> 937 ) 
Bom. 244=38 Cr. L.J. ^69 = 169 Ind. Cas. 526. 

Ss. 498 and 497 —Complaint by brother and 

DO necessary itvorments — Ct>ovic*ioo, if propci. 

For a conviction under S 497 or S. 4C8 1 P.C a 

complaint by the husband is an essential requtretnmi 
which cannot be dispcined W'th. If a ciiminal cha»gc 
of adultery is to be prefmed, a lotmal complair,! of 
that offeme must be insii'uted in the manner provided 
by law, and if it is not. the rrq»iiremcnts of S. 'oq. 
Criminal P. C , will not have been satt'fird In »hc 
absence of a legal complaint for the ofT'ncc of adul- 
tery and in the absence of necessary averments, no 
ofi-t-nce under S. 49 ’ can be alleged against the ac< u- 
sed. AIR. 1927 Bom. i8h = 29 L R. 6»^ 

I. L- R- (> 937 ^ Bom. 944 = 38 Cr.L J. 769=169 Ind. 
Cas. 326. 

S. 498— Absence of complaint as required bv 

S. 199. Criminal P. C — Charge under S. 498 
added— Question if charsc w«s proper— Whether 
one of law— Charge under $• 49® without com- 

plaint— Jurisdiction to frame — Trial, validity of. 

Where a case was conimii ted to the Sessions C urt 
under Ss. 366,4^0 and 120-B. I. P. C., but though 
there ha*! been no complaint by any person competent 
imdc'- S. 190, Ciirninal P. C., t> ni.ike our. ih^ Court 
added a cluvge utnlcr S. 498, I. P. C., and ihcch.trRes 
under Ss. 366 and 498 being tricti by jury, a scdicl 
of guilty under S. 408 was brouglti against some of the 
accused : 

Held, that whether the charge iinthr S. 4*^8, 
I. P, C., was or was not p'-oper was a question of law; 
and under S. 2q8, Criminal 1 *. C, it was the Judge’s 
j)l,iin <luty to decide that question himself instead of 
leaving it to the jury nrul dial if the Judge was 
not re illy satisfies! that tlic additional change was not 
pioper, ihc«c was no tcason \shaisorver why he should 
liave ticaied it as question ol fact and IcU it for the 
jury to deal witli: 

Held, also tl1.1t the change unthr S. 408 was framed 
and tried wuh'jut atiy jytisdicii'Ui at all, having reg.ard 
• o tltc terms ol S. 199, ('riminal F. C., and that all the 
pro* reeling', that loll<iwc*l upon that charge were 
••qjally wiUiout ju i''iiriion . A-l.K. 1933 357 — 


16PL.T. 348=1 B.R. 504=36 Cr.I,.J. 856=14 Pat. 

717=155 

Ss. 498, 366— Complaint by hosband noder 

S. 366— Conviction under S» 498*— Juxisdictlon and 
test in such cases. 

Where a complaint has been hi^'d by a husband, it 
is a question of conuruction in each case as to whether 
it amounts to a complaint of an offence under S. 49®. 
If a petition contains an allegation of facts which, if 
proved by evid'*ncc, would constitute an offence under 
i>. 498, such petition is cirarly a complaint by the 
husband of an offence under S. 498, f r which he 
desires the accused named by him to be pnseculcd. 
The fact that there arc other allegations in the petition 
which, by themselves or in conjunciion with these re* 
laiing to an cffence und»r S. 40P, constiiuic ft more 
serious offtrce, such as one under S. 366, will not 
make the complaint any the less a complaint under 
S 498. The essence of the matter in such cases is that 
the husband complains of his wife beii.g taken or 
cuticfdaway fiom him, the knowledge and intention 
of ‘he jersnn accused being as required by the section. 
If fo'CCi r fraud is also alleged or it the woman is 
alleg'd to be b'low a certain age such addition*! facts 
may render the accusrd liable for prosecution for other 
off«-nccs maddiinm to an * fFncc under S. 498 or in 
place of it. II surh additional facts are not established 
by ev dence but the evidence brings home to the 
accused an offence under S. 498, the Court cani.ot 
refuse 10 convict the accu*ed merely on the ground 
tha' the initial complaint did not mention S. 498 or 
that it purported to I e in r<sprct of an offence under 
S. 366. The t'St which may be applied in a case like 
this is whether if the albgatioii of the use of force or 
fraud, misappropriation of ornaments and of the 
woman’s age is eliminated, the r mainliig part of the 
complaint fulfils all the requiremems of a "complaint** 
under S. 49R. A.l.R. >934 All. 472=36 Cr,L.J. 404= 
153 Iiid. Cas. 697. 


— — S. 498— Complaint by father— Evidence 
recorded - St^temeot by husband that complaint 
filed %«iih hia consent — Convlitlon— Coovlctlod 
under S 498, Penal Code— If ran be converted 
into one under S 3G6 A or S. 373 ) Pena) Code. 

Complaint under S. 498, Penal Code, was filed by 
the f.uhcf of the abducted girl. After all the evidence 
w’as recorded, the husband of ihc giil stated that the 
complaint was filed with his consctit; 

Held, that the conviction vndrr S. 498 was bad in 
law in that the compl.iint and the cv'drnce on which 
the pcti'ioiier was convicted had been made by a 
person who was not authorized in law to make such a 
complaint at all. 

Held further that the High Court cannot alter a 
conviction on a charge under b. 498, Penal (^odc only 
Co a conviction under S. t>6- A or b. 373. Penal Code 
as these uffeiiccs arc m*j' r offrnres. A.l.R. 1934 Lah. 
122 = 36 Cf.L.J. 423='53 iud. Cas. 721. 

• 498, 366- A— Report under S. 366-A — Convic- 

tion undor b 498. 

The accused were prosecuted on a report under 
S 3G6.A, I P. C. They were convicted under S. 498, 
though there was no complaint by the husband of the 
woman, as requited by S. 199, Criminal P. C, 
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Held, that the conviction was bad and that the 
accused should be acquitted. A.I.R. 1933 All. *6a6 = 
1933 A.L.J. 701 = 34 Cr.L.J. 1237=55 All. 87I = M5 
Ind. Cas. 922. 

S. 498 — Cr. P. C , 1898, Ss. i99« 537 — Com* 

plaint by person other than husband rf girl — 
Absence of leave of Court — Juribdictlon— Irregu* 
larity. 

Section 199, Criminal P, C , w-at provided in order 
to diacourape prorecuiicnr i-ndtr S. 498, Penal Code, 
unless the husband for in his absence 5ome ere on 
bis behalf) feela himself to be irjurrH si flBci«rtly to 
induce him to insitiute proceedirps. In the absence 
of evidence to show that irave was obtained firm 
Court under S. 199 allowing seme one else to make a 
complaint under S 498. in the a^s^rcc of the girl’s 
husband, the Court b as nr* jnpsdiciii n to try 1 he case. 
The irregularity cannot be curtd bv S. 557, Crimnsl 
P. C. A.I.R. 1933 Cal. 880=34 Cr.T. J, 1092 = 38 
C.W.N. 1113=145 Ind, Ca.'^. 874 (2) (DB.). 

S. 4q 8 — Complaint by second huaband — 

Validity of marriage — ProoL 

Where the husband of a woman abiolutely aban- 
dons her, and she marries anotlier man by a marriage 
which io recognised as va';d among the people to 
which the parties belong, the iicr nd binbarid of the 
woman has full authority to insiiiiitc tomplaints for 
enticing tke woman away. 1930 Cr.C. 1137= A.I.R. 
’930 All. 834. 

Ss. 498 and 366 — AduUery — Deposition of the 

husband as witness. 

The wish in a deposition of the husband to protecutc 
the accused during the trial at ihc instance of Police 
amounts to a complaint, and the accuicd m^y he 
convicted. 38 All 276=14 A.L J. 233=17 Cr.L.J. 
72=32 Ind. Cas. 664. 

— S. 498 —No complaint by husband or guardian 
— If conviction under S 498, sustaloable. 

In the absence of a complaint to a Magistrate by the 
husband ‘■■r guardian, a conviction under S. 4<|8 is riot 
sustainable. 4 P.R. 1888; 30 C. O'O. Fol|. ^2 P.R. 
1910, Cr. = 39 P.L.R. 1911 = 12 Cr.L.J. 50=8 Ind. 
Cas. 1160. 

49 ®~“^®***pl 3 iDant to establish his marital 

right. 

A complainant cannot prosecute another man under 
S. 498 for enticing away a woman unlefs he establishes 
that be (the cr mpl.dnant) i.s her lawful husband. 22 
P.W R 1909, Cr.r:j2 P.LK. 1910=1! Cr.L-J. 155 = 
4 Ind. Cas. 1042. 


3. Compounding. 

498 Compounding — Husband not partv 

Legality. ^ ' 

Under S. 345 the only person who is authorised to 
compoimH an offence under .S. 498 is the injured hus- 
band and hence an order of arquittr.I ba-'ed on rom- 
rromiic entered into by any other person is erroneous. 
74 Ind. Cas 444 = 24 Cr. L J 78 o = A.I.R. 1924 Lah. 

330 . y ‘t ^ 


*— S. 498 — Proceedings after compromise — 
Ultra viies. 

Once a charge under S. 498 has been cempeunded 
before an Inspector of Police, and the complaint is 
withdrawn, proceedings before Magistrate on the 
complainant’s state mei t that he was forced to en’er 
into a compromise are ultra vires. 22 P,L-R. 1910= 
II Cr.L.J 366 = 6 Ind. Cas. 497. 

4, Essentials of offence. 

— — S. 498 — Gist of offence under— It mast be 
shown that wife left by reason of act or assia- 
tance proceeding from accused. 

It is not enough to corstitute an offence under 

S. 498 that the woman left her huiband’s house or 
that the was afiei wards st on passing along with the 
accuftd. It niust be shown that she left by reason of 
anv actor assistance piorreding fr« m the accused. 
A.I.R 1037 Cal. 460=41 C.W N- 931 = 65 C.L- J« 
421 = 38 Cr.L. J. 986=170 Ind. Cas. 903* 

— — S 498— 'Complainant’s wife choosing to leave 
her husband and live with accused of her own 
accord — Absence of evidence of concealment or 
detention — Offence. 

Where, in a case under S. 408, Penal Code, it was 
found that the accused did not take or rntice aw-ay the 
complainant’s wifewhrm hr knew to be such, but 
that she of her own accord chose to leave her husband's 
bouse and came to stav in the house of the accused 
and there was no evidence 'hat he concealed or 
detained her again*! her will with the intention that 
she should have illicit intercourse with him: 

Held, that the acrutrd could not be held to be 
guilty under S 408, Penal Code. A.I.R. 1934 Oudh 
258=11 O.W N. 672=35 Cr.L.J. 932=149 ind. Cas. 
228. 

S. 49R — Renunciation of Muhammadanism, 

whether dissolves mariiage — Enticement after 

renuociation. 

A muhammadan marriage is immctliatciv dissolved 
on one of the iiariics to that marriage renouncing the 
faith of Islam and hence where a muhammndan 
married woman renounces her religion and she is there- 
after taken away by the aecused, the latter cannot he 
convicted under S. 498, Penal O'dc. A.I.R. 1933 All. 
433=34 Cr. L.J. 869=1933 A.L, J. 733= 145* Ind. Cas. 

15^. 

— S. 498 — Offence under — Knowledge that 
w'oman was married, necessity of. 

Before a conviction can take place under S. 498, 
Penal Co<ic it must be established that the person 
accused knew or had reason to believe tl>c person en- 
ticed away to be the wife of some other man. A.I.R. 
1931 Lah. 194=32 Cr.L.J. 1210=134 Ind. Cas. 589. 

— S. 498— Knowledge of accused that the en- 
ticcd person is a murried woman. 

To sustain a conviction under S. 498, I P.C., there 
must he evidence that the accused knew that the 
woman was the wife of another man; mere presump- 
tion that he must have known this is not suflicimt 
61 Ind. Cas. 652 = 22 Cr. L.J. 412=14 M.LW i8q = 
44 M. 913. 
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S. 498 — Essentials of offence. 


To sustain a conviction under S. 498 it must be 
proved that the woman had been enticed or taken 
away from her husband’s house and iliat she was de- 
tained for the purpose of illicit intercourse. The mere 
fact that she was seen outside the accused’s house is 
not sufficient, si Cr.L.J. 383 = 2 U.P.L.R. (Ail.) 75=‘55 
Ind. Cas. 863. 


S. 498— Enticing away married woman — 

Connivaocc. 

A conviction under S. 498 is not bad merely because 
the husband connived at the taking away or conceal- 
ing of the wife. 54 Ind. Cas. 619. (Pat.). 


it is between strangers, it may not be said of a re- 
marriage between a widow and her husband’s brother 
in the Punjab. Proof of cohabitation as husband and 
wife for a number of years and its recognition as a 
valid marriage by the brotherhood would be sufficient 
proof for the purpose of a criminal case. Entry in tbo 
‘‘pliant*’ of the village is another sure proof. 1948 
A.W.R.(H.C.) 29I=A.I.R. 1949 A. 237=50 Cr. L.J. 
359 - 

« 

*** — S. 498 — Factom of marriage must be proved* 

In a criminal case under S. 498, Penal Code, it is 
necessary for the piosecution to prove the factum of 
marriage strictly. A.I.R. 1941 Pat. 526=42 Cr. L.J. 
653=7 B.R. 890= 195 Ind. Cas. 126. 


— S. 498— Remarried widow— Ri jputa— Enticing 
away. 

Among Rathls, one of the lowest suh-divisions of 
Rajputs of ihe Kangra District, a marriage with a 
widow is valiil. A person abducting a woman, so 
marrifd, with knowledge of ihe marriage, is guilty of 
an offrnce under S. 40*^, I.P.C. 10 P.R. 19 > 9 , Cr.=s 
20 Cr.L.J. 554 = 51 Ind. Cas. 842. 

— S. 498— Enticing away a discarded wife. 

A person who entices away a married woman xvho 
had long ago been discarded, is not guihy of an offen- 
ce ur.dr r S. 498. 5 P.W U. 1915 Cr.= i29 P.L.R. 1915 
= 16 Cr.L.J. 216=27 Ind, Cds. 840. 

S. 498— Vold"blc marriage— Suonies. 

A woman is not the wife of a man within S. 498 If 
their niarri.-gc* is v<iit!ahle. CotiMqurntly the entice- 
ment. etc., of buth W(.man is not indictable under 
S, 40R A judicial r^rder is not titTrssary to effect the 
r anC' nation <>l a voidable fnarriage aniong sui-nii's. 19 C. 

79. boll. 33 P.W.R. 1910 Cr.= ii Cr.L.J. 664 = 8 Ind. 
Ca.s. 41)4. 

S 498— Enticing married ^oman— Consent of 

the woman — Husband deprived of conirol — Ef- 
fect of otfence. 

The offence conu rnplatcd by S, .^98 is comphtc if it 
appi-ais tliat ihr.'U(usr<t went away with the woman 
in MU h a manner as i«» deprive lier husbarul of his con- 
trol «*vrr hi» wifi':— the fart that the woman accomp.-i- 
nicd the accused of her own free will dors not dismimsh 
the cr irninaliiy ol the act. (1902) 4 Uom.L.R. .J35. 

5. Evidence and proof. 

S. 498 - 

In proving an effenee in which marriage is an rs- 
seniial ingredient, it is lucesNaiy that the fact of the 
marriage must Ijc strit ily proved, too Ind. Cai. 236 = 
5 bur, L.J. 190=28 Cr.L.J. 2C8. 


S. 498. 

For conviction under S. 498, marriage must be strict- . 
ly proved, and it is not permirsibic to base the convic- 
tion on the prerumption of marriage arising from 
cohabitation for a number of year*. A.I.R. 1934 Sind 
10=27 S.L.R. 482=35 Cr, L-J* 816=148 Ind. Cas. 

753 ' 

S. 498 — Proof of marriage, aecesssity of — 

PresuxnpiioQ. 

In a case under S. 498, there must be proof that the 
m.arriage of the girl had been celebrated strictly in 
accordance with the requirmenfs of custom and Jaw 
applicable to the parties Mere presumption that the 
accused must have known that the woman was married 
without proof of such knowledge is not enough. A.I.R. 
1033 Cal. 880=38 C.W.N. 113=34 Cr.L.J. *092=145 
Ind. Cas. 874 (2). 

— S. 498— Conviction — Marriage not proved bnt 
presumed from cohabitation — Legality. 

In dealing with offences under S. 498, marriage must 
be strictly proved. There may arise a presumption that 
by co-habitation for a period of 13 years marriage took 
place, hut persons cannot be convicted on a presump- 
tion of that kind. 1 19 Ind. Cas. 332= 30 P.L R. 643= 
30 Cr.L.J. i05t=A.l.t'. 1930 Lah. 230. 

4 

S. 498— Proof of marriage— Evidence that 

husband put vermilion on woman’s forehead and 
fe.'ist— If fluff icient, 

A complaint under S. 498 was made by a low caste 
Hindu He alleged that he had married the woman 
enticed away in nika form. The only evidence of 
marriage that was adduced was that the complainant 
put vermilion on the furclicad of the woman and that 
thcfc was a feast of the caste people. 

Held, th.it the evidence of marriage was legally in- 
suffu ieiii for a conviction under S. 498. 1930 Cr.C* 

6jy=A.l R. 1930 Cai. 447. 


S- 498— Proof of marriage — Rule as to— 

Second marriage - M»tc cohabitation— Suffici- 
ency — Recoguiiiou by broibcrhoud and entry in 
“phant’*. 

No hord and f.'i't rule can lie laid down as to wliat 
cvidi-im' will Miffue to prove a valid niarri.ige. In the 
Case of a fust ii..arriagc pro 'f of ccrctiionies would 
gfurrally he nrcc»>ary. While the same may perhaps 
l>e also said ol a second marriage, or re-marriage when 


S 498 — Admission of accused— -If sufficient* 

In a c.asc of abduction under S. 498 the marriage 
ought to he proved hke any other essential fact in the 
C.ISC. The tn»Tc adinivsion of the accused that the 
woman abducted is the lawful wife of the complainant 
though coifoboratcd by the evidence of the woman is 
not rnoufth to prove the marriage. 5 CJal. 566; 3 O.C* 
3.4a and 5 All. 233, Foil, fiq Ind. 038.464-2 O W.N, 
586 = 26 Cr.L.J. 1376=A I.R. 1925 Ounh. 701. 
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$. 498— Evidence of marriage — Statement of 

complai^nt — Stiict proof. 

Where in the case of a conviction under S. 498, there 
was no better evidence of maniage between the 
complainant and the woman than the mere btatement 
of the complainant that he was married to her, the 
conviction could not be sustained. 18 A.L-J. 411 — 21 
Cr.L.J. 368=2 U.P.L.R. (Ail.) 87=55 Ind. Cas. 736. 

— — S. 498~Et8entla]s— 'Proof of marriage neces* 
sary. 

In a case under S. 498, the fact and the legality of a 
marriage are material elements and must be strictly 
proved; but no particular way of proof is necessary. 
36 All. i = ii A.L.J 994=15 Cr.L.J. 78=22 Ind. 
Cas. 430. 

■ S. 498*— Enticing away— Married woman — 
Proof of marriage^Statemenc of complainant. 

The two essentials of an offence under S. 498 are, 
that the woman enticed away is tlie wife of the 
complainant and that the fact of marriage is kno\vn to 
the accused. TLe mere statement of the complainant 
that the woman is bis wife is not sufficient evidence of 
marriage. 20 A. 166, 2 S.L.R. 22, Foil, 5 S.L.R. 270 
«13 Gr.Lj. 541 = 15 Ind. Cas. 813. 

S. 498 — Voidable marriage— Marriage voidable 

being performed during the girl’s minoriiy — 
NoQ'Consummation of marriage after she bad 
attained puberty— Inference as to option to avoid 
marriage. 

A girl whose marriage is voidable having been 
perfoimed during her minority cannot be considered to 
have exercised the option and ceased to be the wife of 
her husband unless option has been exercised before 
the enticement and the mere fact that the marriage 
was not consummated after she had attained pubcity 
and she had actually left her husband is iioi sufficient to 
infer that she exercised the option, iio lud. Cas. 704 = 

II A.I.Cr.R. 35 = 29 Cr.L.J. 762 = A.I.R. 1928 Lah. 
890. * 

■“ — S. 496— Knowledge of marriage — Circum- 

stances juscif>Jng presumption. 

A person charged under S. 498 who lives in a 
neighbouring village and belongs to ihc same brother- 
hood as that of the girl who is alleged to have tern 
enticed by him must be presumed to have the necessary 
knowledge that she is the lawful wife of her husband. 
110 Ind. Cas. 794=11 A.I.Cr.R. 35=29 Cr.LJ. 762 = 
A.I.R. 1928 Lah. 898. ' 


proved that he had or intended to have illicit intercourse 
with her, a conviction undei S. 498, Penal Code, is not 
justifiable. (1933) 146 Ind. Cat. 40=10 O.W.N. 833 
= 34 Cr.L.J. 1196. 

S. 498 — Evidence to support conviction — No 

cross examination. 

Evidence of complainant and his wife even if not 
subjected 10 cross examination by the accused is 
sufficient to warrant a convic'ion under S, 498. 14 

N.L.R. 28=18 Cr.L.J. 1016=42 Ind. Cas. 760. 


6- Intention. 

S 498 — There mu^t be abduction with inten- 
tion oi iilicic sexual intercourse. 

^^he^e it is not established beyond all reasonable 
doubt that the woman was abducted froni the custody 
of her husband for the purposes of carrying on sexual 
intercourse with her, conviction under S. 498, I.P.C., 
cannot be had. (1937) 172 ind. Cas. 799 = 39 P.L.r! 
191=39 Gr L. J. 195* 

$. 49 ^' 

Married girl going away wiih real uncle. Intention 
nccetsary to constitute offence under S. 49ft not proved 
— Conviction set aside, (1936) 38 P.L.R. 570. 

• 

S. 498 — Person ascistiog girl to leave house 

—Staying together at night at another house. 

Where ihe accused not only piovided the means by 
which the girl got away from her relation’s house, 
namely the boat but be brought it to the house and 
himself went away with the girl in the boat from tbe 
house and both of them stayed in another hou!<e at 
night: 

Held, that he “took” the girl away within the 
meaning of the section. The fact that the accused and 
the girl iiayrcJ together at night at a relation’s house 
is sufficient to show ihai there was criminal intent 
within the meaning of the section. A.I.R. 1935 Cal. 

677 = 39 C.W N. 1280 = 37 CrX J. 28=159 Ind. Cas. 
140. 

S« 498 — Offence under. 

A person who entices away a married woman to dis- 
pose of her in marriaye always commits an olfcnce 
under S. 498, penal Code. A.I R. 1931 Lah. 194=32 
Cr L.J. >210=134 Ind. Cas. 589. 


S- 49® — Girl living in tho same house as 

accused — If enough 10 prove offence. 

The mere fact that the girl is living in the same 
bouse with the accused and his relatives does not prove 
that she was enticed ^away by any or all of fficni. 

A.I.R. 1934 Lah. 86=35 Cr.L.J. 1032=149 Ind. Cas. 
1 106 (i ). 


S. 498— Enticing away a married woman. 

A person who entices away a married woman from 
her husband’s house with intent that he may dispose of 
her in marriage to some one else commits an offence 
nndc, S. 49li. .3 A.L.J. 9S. = ,6 Cr.L.J. 315 = 28 Ind. 

Odf . 05 1 • 


S. 498— Absence of proof of kidnapping or 

abduction or of knowledge of accused that girl 

was married —No proof of illicit intercourse 

Conviction. 

Where there is no proof that the accused kidnapped 
or abduced a girl or that he detained her knowing 
that she was a married girl and it is not latis^ctorily 


S. 498-Enticing away married woman— 

Inteotion^ ^ 

For a ronviction undrr S. 498, I.P.C., Ihtrc mugt bt 
an intention that tbe woman should leave her husband’s 

control without any definite intention that she fhould 

return to hirn or an intention that she should rema n 
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7. Interpretation. 

(a) “Takes or entices aw*y'* 

(b) “Demins” 

(c) “Such woman’’. 

7 (a)* Interpretation— “Takes or entices away’’. 

S. 498 — ‘Takes away*, 

Iq ordf r that a p' rsoa should be made liable for an 
offence uuder S. 498, I. P. Code, it is not necessary that 
thctc should be any enucemeni. All that is necessary is 
dial if any person “takes away’* another man’s wife 
^^■ith the io>entiun that she may have illicit intercovirse 
with him, then the offence is completed. Taking 
away implies that there must be some influence 
operating on the woman, or co-operatiDg with her 
inclina'ion at thr lime the final step was taken which 
caused a severance of ’he woman from h'T husband, for 
the purpose t.f causing such step to be taken. 1949 
M VVN. 278 = 62 LAV. 40 o = A. 1 .R. 1950 Mad. 13 = 51 
Cr.L. j. 22«=3 A.l Cr.D. 652=(i94<j; i M.L.J. bto. 

S. 498— “Taking away’* — Physical or moral 

influence is necessary. 

To bring S. 498, Penal Code, into operation there 
must be some influence operating on the woman, or 
co-ooeraling with her inclmauoii at the lime ihc final 
st' p% taken winch causes a severance of the woman 
from her husband for the purpose of causing such step 

to b: taken. A.I.Ib. i-i 43 * 79=^45 Bom. L.R. 295 

«44 Cr.L. J. 534 = 207 I»d. Cas. a-JS. 

S 498— “Taking”, whether mean* enticing or 

taking by force. 

There »s no definition in ilie Code of the word “tak- 
ing*’. It appatently is intended to mean something 
ddVerent from “cniKing’’. H cannot mean “taking by 
force ” because this would amount to abduction. A case 
umlcr S. 498, I.P.C., is sulfieicnily estabiished, if it can 
be shown that ih** accused personally and actively 
assisted the wife to get away from her husband’s house 
or from tlie custody of any person who was taking care 
of her on behalf of the husband. Of course, the “tak- 
ing* must be with the “tiirmtion” staled in the section. 
A I K. 1945 Cal. 677 = 39 C.W.N. 1280 = 37 Cr. L.J. 
28= 159 Ind. Cai. t4'). 

Ss. 498, 497 — Hold, elopement was a joint ad- 

vcntare and there wai* no coiiccment. 

Where a married woman discarded by her husband 
and living wi»h 1i«t l.iiher end bioilirr fell in hwe 
with her nrKi-door licighbonr and they eloped to ano- 
ther place: 

Held, that the ilopcment was a joint adventure in 
whicli the motive force uas mutual affection, and ifierc 
was no eniiccmcnt wiihin th«* meaning of S. 498. A.f.R. 
1937 Bom. i86 = J.L K. (:9t7> 14010.24.4=398001. LR. 
61=38 Cr.L.J. 769=169 lad. Cas. 'jab. 

S. 498— Girl taken away from mother's care 

with moihc'r’s cooeteot. 

Where the accused takes .away a girl from the rare 
of lier nwilier with her mother's consent, it is not taking 
or cntic.Dg away within the meaning of S. 408, Penal 
(JcKJe- (J936 )i 65 Ind Cai 497 = 39 C.W.N. = 
37 Cr.L.J, 1155, 


— S. 498 ^Tho fact that girl went of her free w^l^* 
whether materiaL 

In cases uoder S. 498, Penal code the fact tliat the 
girl went away of her own accord is immaterial. A.I.R. 
1935 Cal. 677=39 C.W.N. 1280=37 Cr.L. J. 28=159 
Ind. Cas. 140. 

— S. 498— Consent of woman, if material — 
Evidence of taking or enticing away of the woman 
by accae®d— Necessity of — ‘Benefit of donbt*' 

In cases under S. 498, Penal Code, consent is im- 
material. But it is esiential to sre that there 
is evidence that the accused look or enticed 
away the woman wiihin the meaning of the 
section. In such cases, the mere fact that 
the wife went away of her own accord from her 
husband’* house, and wai accompanied a part of the 
way by the accused, is not sufficient to show that the 
accused took or enticed the woman away within 
the meaning of the section. Theie must be some 
tangible evidence of taking or enticing. When there 
is considerable doubt in the case, the benefit of that 
doubt ought to be given to the accused. A.I.R. 1935 
Cal. 345=37 Cr. L. J. 73 «t 59 Ind. Cas. 314. 

S. 498 — Enticement, to be punishable, mast be 

from control of husband. 

The enticement of the wife must be from the control 
of the husband before the cnticcr can be convicted 
under S. 498. 

^Vhere it was not proved that (here was any induce* 
ment of seduction by the accuicd at the initial stage 
and the wife, feeling a preferential fondneit for the 
accuse, drove her husband out of her house and per* 
milted the accused to live with her; 

Held, (hat he could not be held to have detained 
her in the seme in which the word is used in S. 498. 
A.I.R . 1934 Sind 10=35 Cr. L. J. 816=27 S.L.R. 4^2 
= 148 Ind. Cas. 753. 


7 (b). Interpretation — “Dctnina*’. 

S. 498— ‘‘Detain*’ — Moaning of — Wedded wife 

staying away from her husband with another oat 
of her own free wlU — If detention by Che other 
person. 

The word ‘ detain’’ means to keep back and 
ronsequentiy implies some positive act on the part of 
ibe person accused ol detaining. It is not neceksary 
that detention should be breuKht about by physical 
rcKtraint. It may be brought about even by blandish- 
ments and allurements, something akin to enticement 
mcniionrd in the first part of 5 . 498, I. P. Code. 
There nnut be either physical restraint or some influence 
exercikcd by the accused on the mind of the woman 
inducing her to keep away from her hu*band. But 
where a woman ol her own free will desires to keep 
away from her husband and to stay with the accused, 
there can be no detention of her by the accused io 
any sense of that word. 1948 A.W.R. (H. C.) 205= 
1948 A.L J. 486=A.I.R. 1949 All. 23=50 Cr. L.J* 
82. 

■“S. 498— ‘‘Dctaiaa’* meaning explained. 

The word “detains” in S. 498, Penal Code, means 
“keeps hack.” It need not necessarily he by physical 
(bree; it may be by pernrtsion trt*, by aHurtment* 
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and blaadithznent. But the use of the word doe* 
require that there should be somrtbmg in the. nature 
ol control or influence \^hich can properly be described 
as a kf'eping back of the woman. A.I.P. 1940 Cal. 477 
nl.L.R. (1940) 2 Cal. 93=44 G.W.N. 702 = 41 
Cr. L.J. 954=190 Ind- Cas. 632. 

— — S. 498— Man picking up woman in brothel 
and taking her to his house, if detains her. 

It would obviously be extremely difiQcuIt to prove 
that a man who picks a woman up in a brothel and 
takes her to his house can be said to have detained her 
in any sense of the term. A.T.R. 1940 Cal. 47?= I L.R- 
(1940) 2 Cal. 93 = 44 C.W.N. 702=41 Cr. L.J. 954= 
igo Ind. Cat. 632. 

— — S. 498 — Word MetainSf* meaning of. 

The word ‘detains,’ in S 498, Penal Co^’c, clearly 
implies some acton the part of the accused by which 
Ac woman’s movements are restrained and this again 
implies unwi lingness on her part. ‘Detention* cannot 
include persuasion my means of blandishment or similar 
inducements, which would le;tve the woman free to go 
if she wished The word ‘detains* cannot be reasonably 
construed as having reference to the husband* A.I.R. 
1930 Lah. a95 = T.L.R. (1939) Lah. 148=41 
P.L.R. 487=40 Cr. L. J, 760=183 Ind. Cas. 318. 


anoAer town by providing her with a shelter, his 
providing a shelter for her is an inducement to her to 
wiAhold berseli from her husband. This conduct on 
his part would be sufficient to bring him within the pur- 
view ofS- 498, Penal Code. A.I.R. 1937 Lah. 617 
= 38 Cr. L.J. 576=39 P.L.R. 488=168 Ind. 
Cas. 607. 

S. 498 — ‘‘Detain,’* mesming of — Enticement ah 

concealment. 

“Detain’* in S. 498, Penal Code, has to be inter- 
preted ejnedem generis with enticement and conceal- 
ment. There must be evidence to Aow that tbc ac- 
cused did lomeihing which had Ac effect of preventing 
the woman fiom returning to her husband. A.I.R. 
1936 Cal. 450=40 C.W.N. 996=38 Cr. L. J. 180 (2) 
= I.L.R. (1937) I Cal. 166=67 C.L.J. 141 = 166 Ind. 
Cas. 290 (2). 

S. 498 ~*Concea )8 or detains’ if inclnde entic* 

log or inducing 'wife to withold or conceal herself 
from her husband — Consent of wife. 

Per Rnpehand, A. J. C. — Words “conceals or detains” 
in S. 498, Penal Code, mu.i be taken to extend to the 
enticing or inducing a wife to withhold or conceal 
herself from her husband, and assisting her to do so 
as well as to physical restraint or prevention of will or 
action. 


— — S. ^ 498 — ‘Detention* — Married woman found 
living in accused’s house and sexual intercourse 
taking place — Fersnasion amounting to 
detention. 

PrnvidinR shelter f r a married woman is such an 
inducement as to amount to detention within Ae mean- 
ing of S. ij98, Penal Code. 

Where a married woman was found in Ae bouse of 
. wai living for sometime and sexual 

intercourse Letsveen them bad taken place: 


Held, that Aere was persuasion amounting to deten- 
tion within ihe meaning of S 498. A.I.R. 1038 Pat. 

43. = 39 Cr.LJ 952=19 P.L.T. 795=5 B.R. 14= 
177 Ind. Cas. 7c6^ 


S. 49O — ‘Detains,’ meaning of — Woman elop- 
ing and Jiving with accusrd of her own will~ 
‘Keeping back,’ if conslltnted. 

The word ‘detains’ in S. 498, Penal Code, has iu 
ordinary meaning of ‘keeping back.* There may be 
vancui ways of keeping back. It need not necessarily 
be by physical f-ircc, but the use ol the word docs 
require that Acic should be something in the nature 
of control or influence which can properly be described 
M a keeping bark <>f the woman, and it cannot properly 
be said that a man detains a woman if she has no 
desire to leave and on the contrary wishes to stay with 
him. Where, therefore, a married woman elopes with 
Ac accused, live* with him willingly and is not willing 
to leave him and is also a free agent, there is no ‘keep- 
ing back’ within S. 49O. A.I.K. 1937 Bom. 186 = 39 
Born. DR.6i = I.L.R. (1937) Bom. 244=38 Cr. L. J. 769 
= 169 Ind. Cas. 526. 

S. 498-* Accused inducing wife of complainant 

to leave her husband— Previous long-standing 
intrigue ~ Providing her ^ich ahelter, whether 
indacemente 

\Vherc the a''cu.'icd who carried on an mtriguc wiA 
Ae wile of the complainant for a number of years 
entices her away one day and keeps her whh him in 

12— P. Y. D.— S8. 


The mere fact that the wife may have willingly gone 
to the accused or A?t she consented to live with him 
would not be sufficient to take the case out of the pro- 
visions of the section. A.I.R. 1934 Sind 72=28 Smd 
L.R. 140=35 Cr. L.J. 1254=151 Ind. Cas. 175. 


S. 498 — ‘Detains,* meaning of — Woman allowed 

by acensed to go wherever she liked— Offence, if 
made oat. 


The word ‘detains* in S. 498, Penal Code means by 
derivation and according to the ordinary use of 
language, “keeps back.” But there may be various 
ways of keeping back. It need not necessarily be by 
physical force: it may be by persuasion, or by allure- 
ments and blandishment. But the use of the word 
docs require that there should be something in the 
nature of control or influence which can properly be 
described as a keeping back of the woman. Proof of 
some kind of persuasion is necessary to constitute 
detention. 


The wife of the complainant, during Ac absence of 
the coniplainant from home, was taken away by a brother 
of hers and he married her by natra marriage to the 
accused and there after she lived witli the accused as 
his wile. The accused was charged under S. 493, Penal 
Code: 


Held, that a.s the woman was not prevented from 
going any where she liked, the accused was not guilty 
of the offence with which he was charged, viz., deten- 
tion of the woman under S. 498. A.I.R. 1933 Bom. 489 
=35 Bom. L.R. 1046=35 Cr. L.J. 376=58 Pom. 88= 
147 Ind. Cas. 43. 


— — S. 498 — Accused detaining complalnant’a wife 
for illicit intercourse — Woman refusing to go to 
her husband — Offence. 

Where Ae accused at first detained the complainant’s 
wife in hig house with a view to having illicit inter- 
course wiih her, and having been seduced by the accus^ 
she felt some natural reluctance to return to her husband 
and declined to do so; 
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Held, that the accused was rightly convicted of an 
oflhncc under S. 498, Penal Code. A.I.R. 1933 Oudh 
255=34 Cr. L. J. 729«io O. W. N. 784=144 Ind. 
Cas. 213. 

498^WUlingiies8 of woman —Detention — No 
offence. 

There can be no detention where a woman ii living 
with a man of her own free will and refutes to go back 
with her husband and the person with whom she thus 
lives is not guilty of an offence under S. 498, I.P.C., as 
the chief element which cooitilutc the offence under the 
section is wanting. 18 A-L J. 311, Foil. 107 Ind. Cas- 689 
=26 A. L.J. 403=9 A.I.Cr.K. 106=9 L-R-A.Cr. 15 = 
a9Cr.L.J. 273=A.I.R. 1928 All. 194. 

$. 498 — ‘^Detained’* — Meaning, 

“To detain” means to keep back from some body or 
to restrain. Where a woman had left her husband, and 
is living with another to the knowledge of her husband 
for a period of six yean, and the husband takes ro 
steps (o get her back, it cannot be said that she is 
“detained’’ by ihc other wiihm S. 498. 103 Ind. Cas. 

550*1 L.C. 235 = 28 Cr.L.J. 703=8 AI.Cr.R. 415= 
A.I.R. 1927 Oudh 318. 

— S« 498 — No offence. 

Where a girl of 16 years travelled wiih the accused 
from place to place and there was no evidence ihat she 
was unwilling to stay with tliem and she stayed with 
them for nearly six months: 

Heidi Uiat there was no detention. 90 Ind. Cas. 156=7 
L- L j. 2«7=2G P.L.R. 517 = 26 Cr.L.J. i500=A.I.R. 
1925 Lah. 406. 

• S- 498— Detention— Depriving hosband of con« 

trol of wife. 

To constitute an offence under S. 498, it is not 
necessary that the woman should be physicaUy restrained 
or that she should be actively prevented from the exer- 
cise ol her free will or action. The gravemen of the 
off<‘nce consist in depriving the husband of bis 
roper control over his wife for the purposes specified in 
. 498, and a detention occasioning such deprivation 
may be brought about by means other than mere 
physical constraint, c.g. even by the influence of allure- 
ments and {Krtuastons. 4 M.H.C.K. 20, Foil. 69 Ind. 
Cas. 458=23 Cr. L.J. 73o=A.I.R. 1923 Lah. 45. 

" S- 498 — Dotontion— Womaa living of her own 
free will — Refusal to go back to huibaod. 

Where the woman was living with the accused of 
her own free will, and had no desire to return to the 
husband and when the husband went to the accused’s 
house and claimed her, she deliberately turned her back 
on him and walked into the house and the accused did 
not then make her over to the husband: Held, that 
the accused could not be convicted of detaining her. 18 
A. L.J. 3H*=56 Ind. Cas. 209. 


7 (c). InterpretatloD— **Snch woman,’* . 

— — S. 4p8 — **Any sack woman” meaning of. 

The words “any such woman” in S. 498, I.P.C. refer 
to woman “who is and whom he knows or has reason to 
believe to be the wife of any other man,” The words 
“whoever takes or entices away” cannot possibly be 
Interpreted as an adjective describing the woman in 
question. A LR. 1940 Cal. 477= I.L.R. (1940) a Cat 
93=44 C.W.N. 702=41 Cr. L j. 954=*9o Ind. Cas. 

632. 

— S. 498— *Sach woman.* 

The words “such woman” in S. 498, I. P. C, do not 
fTu- an such a woman as has been so caticed as mention* 
ed in that section, but mean such woman whom the 
accused knows or has reason to believe to be the wife of 
any other man. A.I.R. 1937 All. 353 “-i 937 A.W.R. 203 
= 1937 A. L.J. 547 = 38 Cr.L.J. 621 = 168 Ind. Cas. 

833. 

6. Jnsisdlction to try. 

^S. 498 — Accuaed enttelsg married In 

Madras and taking her to Bombay — Jorlsdiciion— 
Offence, if continuing offence. 

The ‘taking’ under S. 49B I.P.C. is not a continuing 
offence* but is complete as soon as the person concerned 
is out of the keeping or control of the guardian, ^ The 
same applies to eniicing also. No doubt enticing in 
itself may be a continuous process, but enticing from 
a particular person cannot be so, i.e.| it cannot con- 
tinue after that person’s control has ceased. The word 
‘ordinarily’ in S. 177 means “except where provided 
otherwise in the Code.” Consequently, where the acc- 
used entices and takes a married woman in Madras and 
brings her to Bombay, the Magistrate in Bombay has 
no jurisdiction to try the offence. A.I.R. 1937 Bom. 186 
= 39 Bom. L.R. 6 i=I.L.R. (1937) Bom. 244=38 
Cr. L.J. 769=169 Ind. Cas. 526. 


9. Procedure. 

— — S. 498— Acenned women — Sammons should be 
issued io first instenco. 

Where in a case under S. 498, I.P.C., the accused are 
women, the Magistrate should ordinarily, in the first 
insiancc, issue summons instead ot warrants upon all the 
women, and whether their alicndance could be dispen- 
sed with, should also be considered. A.I.R. 1939 Sind 
342 = 41 Cr.L.J, 310 = 1. L-R. (1910) Kar. 110=186 
Ind. Cas. 391. 

Ss. 498, 366, and 376. 

A person who ii prosecuted under Ss. 366 and 376 
cannot be held to be guilty of having committed an 
offence under S. 498, if the offences with which he was 
charged are not established. A.I.R. 1940 All. 201 = 1940 
A. L. J. 97 = 41 Cr. L J. 499=1940 A.W.R. 124=187 
Ind. Cas. 690. 


— — S. 498 — Detention — Criminal intent. 

A mar^ detains a woman within S. 498, if she is kept 
under his protection in a bouse provided by liim with 
i!ir kiiow'lrflge and intention specified in the section, 
ifi r.W.R U)J3 Cr —319 P.L-R t9»3— 14 Cr.L.J 595 

^ Iiul, 407, 


S. 498 — Complaint and charge imptlcallng 00a 

person-^acb person acquitted — Appellate Court 
finding that another porgon detained girl In bla 
hoaee— Such person, ii can be conWetod. 

Where the complaint and the charge state that the 

girl .was eoiiccd away from her husband for the purposa 

of illicit intercourse with the accused A, and accused A 
♦ 


penal code (XLV op 1860)— S. 498 — g. Procednf^. 



has bccD acquitted, another person who was found by 
the Appellate Court 10 have detained the giil at his 
own house cannot be convicted on a charge which he 
was not called upon to meet. A.I.R. 1937 Nag. 123 
= 19 N. L J. 158=38 Cr.L.J. 433=167 Ind. Cas. 
569. 


her and took no action on the commission of the off-nce 
till the lapse of many months, it is not necessary to 
inflict a heavy punithment on the accused 91 Ind. 
Caj. 1008-126 P.L.R. 429=27 Cr L.J. i92=A.l.R. 
1926 Lah. 176. 


S- 498 — Charge^Accosed not charged with 
knowledge of m<»rriage— Effect. 

Where in a prosecution under S. 498, Indian Penal 
Code, the accused were not charged wiih knowledge or 
reason to belirve that the abducted woman was a married 
woman and the accused knew what they were charged 
wi-h and what it was necessary for the prosecution to 
prove : 

Hold, that this fact by itself would not affect the 
^sc. lot Ind. Cas. 451 — 28 Cr.L.J. 4I9=A.I.R. 1927 


““ — S- 498— Abduction and detention— Acquittal 
for abduction — if bar to trial for deientioo. 

Where a woman has been abducted and detained, an 
acquittal on a charge of abduction is no bar to the 
trial of a charge of detention. 74 Ind. Cai. 444—24 
Cr. L.J. 78 o=AI.R. 1924 Lah. 330. 


— S. 498 — Nature of offence — Detention — Gontinn- 
ing offence — Previous acqnittal—lf bar to sabse- 
qa«nt prosecution. 

Detention of a married woman is a continuing offence 
and a person committing such an off nee is always 
liable to prosecution except for any period in respect 
ofvwhich he has been found innocent, and therefore a 
previous acquittal lor detention on one occasion docs 
not bar a subsequent trial under S. 403 of Cr. P. C. 

524=4 L‘L.J. 535 =A.I.R. 1921 Lah. 


to. Sentence. 

S. 498 — Abducted woman not retnrned to 
complainaai.— 'Sentence. 

Where the accused, on being fourid guilty of an 
offence ur.dcr b. 498, 1. P. C., was sentenced to six 

rnonihs rigorous imprisonment and it appeared that 
though ibe accused had promised to return the 
complainant's wife to the complainant, he had not 


Held, that the sentence was not excessive and that 
the imori^nnmcDt for one month and twelve da>s which 
be had undeigonc coul-l not be rrgarded as adequate 
lor the aggravated offence. A.I.K. 1933 Lah? 032 

— 33 Cr. L.J. 16—34 P»LR. 966 (2)=:i46 Ind. Cai. 
444 - 

— S. 498 — Sentence. 

\yhen the woman is an active abettor in her own 
abduction, the sentence should be a light one qq 

^ 4-27 P-L.R. 642 = 28 Cr. L.J. 52 = A.I.R. 
>927 Lah. 91. 


-—S. 498 -Wife neglected by husband, both not 

being on good terms -Heavy sentence— If 

necessary. ' 

Where in a case under S. 498 the husband and wife 
were not ou good terms and the wife bad a ibeer con- 
tempt lor her htuband who did not cars much about 


$. 498— Enticing nw^y married woman— 

Woman abettor — Sentence. 

A light sentence is enough where th^ abducted 
woman is an active abettor. 20 P.W R. 1914 Cr.= i23 
P.LR. 1914=15 Cr.L.J. 524«>=24 Ind. Cas. 836. 


498 — Woman of bad character— Husbsnd 

of immature age— Proper punishment— Value of 
first report to police. 

Where a woman of undoubted bad character and 
married to an immature boy is abducted, and detained 
not against her wishes the accused should be awarded, 
a lenient punishment. 29 P.W.R. 191 1 Cr.=224 P.L.R. 
1911= 12 Cr.L-J. 500= 12 Ind. Cas. 220. 


S. 498 — Woman going 10 accused of bev own 

accord— Sentence. 

Where the accused it convicted of an offence under 
S. 498 and the woman not being on good terms with 
her husband is found to have gone to accused of her 
own accord, a sentence of one yeai’s rigorous imprison- 
ment is too severe. 33 P.L.R. 1910=11 Cr.L. J. 597 = 
8 Ind. Cas. 226. 


II. MIscellaneons. 

— — S. 498^ Death of huaband pending case 
Abatement of prosecution. 

S. 89 of the Probate and Administration Act has 
no application to a criminal prosecution. (44 M. 417 
Foil.) And tberefoie criminal prosecution under S. 498 
I,P.C.» cannot abate merely on account of the death 
of the injured party, I. e, the husband. 71 Ind. Cas. 
77 = 4 7 = 24 Cr.L J. 29 = A. 1 .R. 1924 Lab. 72. 


S- 498 — Enticing away married woman — 

IChatiks— Low class Sudi^s^Divorce. 

Among Kbatiks, who are low class Sudras, a 
divorce can be carried out by a written deed. They 
do not follow strict Hindu Law. 181 P. L. R. 1914 = 
31 P.W.R. 1914 Cr.= i5 Cr.L J. 539=24 Ind. Cas. 947. 

498 Enticing away married woman — 
Validity of marriage— lUegiilmacy. 

Illegitimacy of the female is no disqualification for 
marriage under the Hindu Law and a person can be 
convicted under S. 498 if hr entices away such a 
woman after i^arriage. 34 All. 589= lO A-L- J. 82= 13 
CrX J, 705= 16 lod. Ca«. 513, ^ 


— s 498 — JhanJpra marriages in the Kanara 
district are not invalid— Cr.P.C., S. 197. ® 

Held, that a strong proof of a custom would be 
required to justify a person after contracting a 
Jhanjara marriage with bis brother’s widow to 
divorce her end sell her to an outsider. The purchaser 
IS not competent to bring a complaint unde? s 4 q 8 
12 P.L.R. 1911-141 P.W.R. igiJ-B Ind cL 814 
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^”S». 499 and 500. 

See also: Tort — Defaoiatlon. 

Synopsis. 

t. Civil and Criminal Proceediogo 
i-A. CooDsers privilege. See Note 18 (c) 

2. Defamation 

3. Defence 

4. English Law 

5. Evidence and proof 

6. Exception 

7« Fair comment 

8. Good faith 

9. Impatadoa against company or association 

of persons 

10* Impatation as to caste 

11. losolt or abase 

12. Interpretation— ‘‘Imputation.** 

V3. Printer's liability 

14. Procedure 

15. Publication 

x6. Sections 499 and i7x*G 
<7* Sentence 

x8. Statement In suit or proceeding* 

I. Civil and Criminal Proceedings. 

Ss, 499 and 500— Civil and Criminal procee- 
dings. 

The diffcreocc between a criminal ca*c and ^ C‘vil 
•uit founded upon libel it a difference not merely 01 
form but is one of lubitance. 115 lod. 

A.L. J. 76o=»A.I.R. 1928 All. 316. 

— — Ss. 499 and 5oo^Distinction betwoeo civU and 
criminal liability. 

There ii a distinction between criminal and civil 
liability for defamation. Civil liability U to be deter- 
mined by the principles of English Law, but criminal 
liabiliiy is governed by the provisions of the Penal 
Code and by those provisions alone. 92 Ind. Cas 429 
= 24 A.L.J. 329 = 27 Gr.L.J. 253 = 7 L.RA.Cr. 64 = 
A.I.R. 1926 All. 287. 

X'A. Counsel’s privilege. 

See Note 18 (c). 


S. 499 and 500 — Defamation — Essence of 

oD’ence. 

The csseoce of the offence of defamation if the 
publication of an imputation with the knowledge that 
it will harm the reputation of the person defamed. 
A.I.R. 1935 All, 743= 1935 A.W.R. 698=36 Cr.L J. 818 
= 1935 A.UJ. 6 : 6=57 A. 1012=155 Ind. Ca». 638. 

~Ss. 499 and 500— Intention to cause harm to 
reputation. 

A person commits defamation within the meting of 
S. 499 who publisbei any imputation concerning any 
person intending to harm the. reputation of that person 
whether harm is actually caused or not. A person 
who publishes defamatory matter against another m a 
case not covered by any of the exceptions cannot 
escape punishment on the ground that the reputation 
of the person attacked was so good or that of the 
penons attacking so bad, that serious injury to the 
reputation was not in fact earned. 83 Ind. Cas. 503 
=22 A.L.J. 639=5 L.R.A.Cr. 119=26 Gr.L.J. 23= 
A.I R. 1924 All. 566. 

. Sg. 499 and 500— Intoxitloii to harm reputa* 
tion —Actual harm, if necessary. 

For an offence under S. 499, I. P* C., there must 
be an imputation with reference to a person intending 
to harm the reputation against whom the imputation 
U made. It is not an essential part of the offence that 
harm should be caused to the reputation of the person 
against whom the imputation is made. 59 Ind. Cas. 
202 = 22 Cr.L* J. 58=22 Bom. L.R. 1224. 

i 

S. 499— Essentials. 

Tt is not necessary in order to establish an ofRnce 
under S. 500 to prove that actual harm was caused. 
Proof that harm was intended to the complainant's 
reputation or that the accused knew or bad reason 
to believe that barm will be caused by the imputation 
is sufficient, 4 Bur. L. T 48=12 Cr.L. J. 129=9 loA 

Cas. 775- 

Ss. 499* 500— Defamation. 

To constitute an offence of defamation it is not 
necessary that there should be evidence to show that 
the complainant has been injuriously affected by such 
alleged defamation, it sufficient that there tbould be 
an intent that the person who makes or publishes any 
imputation should do so intending to barm or 
knowing or having reason to believe that such 
imputation will barm the reputation of such person. 
(1900) 5C.W.N. 819=28 Gal. 63. 


2. Defamatioa. 

(a) Essentials 

(b) What amounts to 

(c) What docs not amoonC to. 

2 (a). Dofamatloo— Esscnrialf . 

—— Ss. 499 and 500. 

A person is not guilty of defamation unless be 
intends that Uic words spoken should harm a person 
or knows or has reason to believe that bis words 
would hurrii such pc^rioo, A. I*R# 194* Pftf. 9 — 4 ^ 
Cl 1. j B.R. 888=190 Ind. Cas 3^. 


Ss. 499. Expl. (4) and 500, 

When a complainant makes out a clear case of defa- 
mation, Expl. 4, S. 499, docs not apply : 9 All* 420, 
Foil. 108 Ind. Car 690=26 A.L J. 361 = 9 A.I.Cr.R. 
2 QB =9 L. R a. Cr. 44 = 29 Cr. L. J. 451 ^a.I.R. 1928 
All. 213> 

— Sf. 499 and 500 — Defamatory pabUcatlon — 
Proof of malice— If necessary. 

Malicious publication in the sense of active ill-wUl 
against the person defamed is not a oeccssary consti* 
tutcDt of the offence of defamation. 117 Ind Cas. 355 
= 30 Cr.L. J. 766 = 26 A.L.J, 509=9 L.R.A.Cr. 104= 
10 A.I.Cr.R. 145=A.I.R. 1928 All. 921. 
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S 0 > 499 and 500 ~ Statement made at the 

instance of a challenge by complainant^No 
privilege. 

A defamatory statement made by accused io the 
presence of a number of persons though after he had 
been challrnged by the complainant is not privileged. 
92 Ind. Gas. 6q4.=7 L.R.A.Cr. 22^=27 Cr.L.J. 310= 
A.I.R. 1926 All. 237. 

Ss. 499 and 500 -'Finding as to accused’s belief 

about trutb or falsity of a statement. 

In a case under S. 499 it is necessary to find 
whether the accused had reason to believe that the 
defamatory Statement made by him was true, though 
there may be a finding that it was actually untrue. 
76 Ind. Gas. 393 = 25 Cr, L. J. i69 = A. I. R. 1924 
Nag. 172. 

Ss- 499 and 500 — Proof of publication. 

For a number of persons to meet and resolve not to 
associate with a person is not defamation unlekS ihe 
resolution is published; nor does the sending a copy 
to the T>erson in question make it defamation. 
I Bur. L. J, 39=A.I.R. 1923 Rang. 16. 


2 (b)« Defamation*— What amounts to. 

Sa. 499 and 500 — Use of the expreseion ‘*topay 

turvy’’ io relation to comp.ainant In a newspaper 
article. 

A newspaper editor wrote an article in bis news* 
paper wherein be pointed out the inconsistencies of the 
complainant’s conduct io regard to the question of 
acceptance of ministerial office. The writer drew and 
published the inference that the compUioant was alto- 
gether incoosisieDt and '*topsy turvy”. 

Held, that *he use of such expression as “topsy 
turvy” was defamatory A.I.R. 19^0 Rang. 21 = 41 
Gr.L. J. 271 = 186 Ind. Gas. 226. 

— S. 500. 

False report by woman that her modesty was insulted 
by servants of complainant at his instigation — Offence 
of defamation IS committed. A.I.R. 1036 Nag. 241 
38 Gr. L. J. 189 = 1. L. R. (1937) Nag. 338=166 Ind. 
^s. 282. 

— -Sb. 499 and 500 — Statement of accused that 
complaloant was tamed out by officer at public 
auction*— Whether defamatory. 

Where, at a public auction of Government forest 
produce, the officer made some statement to the effect 
that the contrac'ori who did not wish to bid should go 
away, and the accused said in the presence of witnesses 
that the complainant was turned out by the officer* 

Held, that the words used by the accused 'nlkal 
dlya* to the effect that the complainant was turned 
out, were defamatory, and Justfication could not be 
pleaded wiihin the meaning of Excep. i to S. 409, 
Penal Code. A.I.R. 1932 Nag. 158=34 Gr. L. J. 154= 
14 1 Ind. Gas. 438, 

Ss. 499 and 500 — Impotatlon of Insolvency. 

Galling a person discharged bankrupt and gambler 
cpnvict^ in azi affidavit, amounts to defamation. 96 Ind. 


Gas. 499=27 947=7 A.I.Gr.R. 2i = A.I,R 1927 

Smd 58, 

— Ss. 499 and 500— Impatation of Insolvency- 
Trader, 

An imputation of insolvency against a person in the 
way of his trade is per se defamatory. 98 Tnd. Gas* 
124=21 S.L.R. 130 = 27 Gr. L.J. i276=A.I.R, 1927 
Smd. 54. 

Sa. 499 and 500 — Proof of actual harm— If 

necessary. 

Publishing an imputation intending to barm, and 
knowing and having reason to believe that such irnpu* 
tation Would harm the complaiDan**f reputation is 
enough. It is not necessary under S. 499 to prove 
that actual harm ensued. Davar. J., in 17 Bom. L.R. 
82, Dissented from. 28 Cal. 63 and 22 Bom. L.R. 1224, 
Full. 

Where accused, in a petition to the Commiisioner. 
ealUd the complainant a diicharged insolvent aiid a 
convicted gambler: 

Held* that he was guilty under S. 499. gB Ind. 
Cas. 1 iG=27Cr.L, J. 868=A. 1. R. 1926 Sind 258. 

Ss. 499 and 300— Imputation of ingratitude. 

It is 0 question of opinion in each case whether a 
charge of ingratitude is defamation. 81 Ind- Cla*. 129 
= 18 M-L.V\ . 718= 33 M.L T. 168= t923 M W N. 913 
= 25 Gr.L. J. 641=A.1.R, 1224 Mad. 340 = 45 M.L.J. 

754. 

Ss. 499 aad 500 — Plaintiff’s Vakil questioning 

Status of person signing defendant’s written statement— 
Another perton coming in and saying that status of the 
a^ent was higher than that of plaintiff’s Vakil- 
Offence. 

In a suit against a Municipal Board, the plaintiff’s 
pleader qucktiemed the authority oi the Acting Secre- 
tary of the Board to sign and ve- if\ th' written s^atc* 
ment and add'd that his pay was only Rs. 10 tu Hs 15 
a month. There upon the Chairman of the B ard hioke 
in and said that the Secretary’s status was hieher than 
the plaintiff’s pleader. In a prosccutit n lor defamation : 

Held, that the case properly fell within S- 49Q of 
the Penal Code. 63 Ind. Gas. 857=43 All. 497=19 
A. L.J. 425 = 22 Gr.L. J. 715=A.I.B. 1921 All. 30. 

Ss. 4M and 500 — Imputation of dlshooosty — 

Defitmaiioo. 

\Vhcie a notire published in a ne\v.spaper ccniaining 
an imputation that the complainant has be* n dishonest 
in the management of the affairs c f a Company and was 
trying to conceal that dishonesty by methods that 
were themrelves dishonest, the impu'ation is 
defamatory. 97 Ind. Cas. 431 = 27 Cr.L.J. 1119 = 
A.I.R. 1927 Nag. 17, 

— Ss. 499 and 500 — Assenting to report of defa- 
matory statement — Offence. 

The pleader advised the accused to cempromise the 
civil suit between the accuird and another P. Theic- 
upon the accusrd replied: “There are other reasons 
for the dispute. I shall diirlosc them in private ” 
Then a third party who was listening to the conver- 
sation, said “There is nothing else, it appears that 
fficr? a intimacy between p’s wife and the accused 

tT 
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and hence the accused says that P has been trying to 
trouble the accused.** And the pleader warned the 
accused that be should not give vent to such language 
since it was defamatory and he would be legally liable, 

Held, that under the circumstances, defamation had 
been committed by the accused. Bs Ind. Cai. 361=36 
Gr.L.J. 531 = 30 MX W. 92I = A.I.R. 1935 Mad. 32o« 
47 MX.J. 746. 

a (c). Defamation — M^hat does not amoont to. 
Ss- 449 and 500. 

Imputation of habit of changing opinioos to suit cir- 
cumstances cannot amount to delaroatioo* 1931 M.W.N. 

714. 

— — Ss- 499 and 500 — Statement that public servant 
worked for money fur candidate at election* 

Statement that Governmrnt servant worked for 
money in favour ol a candidate at an election is not 
charging him with bribery at such work is notin dis> 
charge of his official duty. It is on the conira»y pro- 
hibited. 97 Ind. Cas. 354 = 6 Pal. 334 = 7 P.L T t oB = 
1936 P.H.C.C. 3i4“27 Cr.L. J. I090 = A.I.R. 1926 Pat. 

499. 

■ Sa 499 and 500 — Violent ezpreaaiona in reply 

to attack — No offence. 

Where in reply to a bi'iok written by the complainant 
the accus'd wrote a book in reply, matters d^i with 
being highly controversial religious matters, and in 
CTcprcssing his opiniun the accused used very violent 
expressions but did not assail the personal character or 
the rcipcctability of the complainant: 

Held, there was no defamation. 65 Ind. Cas. 144=3 
193^ M.W.N. 76B = 36 Cr.L. J. 464=A.I.R. 1924 Mad. 
896=4? M L. J. 664. 

Sa, 499 and 500 — Moral maxim as to Ingrati- 
tude on letter to complainant^No defamation. 

It is a question of opinion in each ,case whether a 
charge of ingratitude is defami^iion. U’herc on an 
cnvcl jpp sent by the accused to ihc complainant tb«TC 
is a sirotigly worded mnral maxim against ingratitude 
but ih'TC is nudung in the writing to connect it wtib the 
compLiinani or lo show that any people understood it in 
a dclamatory light, it is not dclarnaiion. 

Where A sends to the complainant a letter stating 
that he (A) had received it from the accused but A'a 
covering letter is not produced and A wai not examin- 
r<i and there was no other evulejice that the accused 
hid lent the Idler except ihc complainant's alleged 
belief, held ihat there was no evidence sufficient to 
support compl.iinant’s case. 81 Ind. Cas. 139= 18 M.L.W. 
7iHz=33 M.LT. iti8 = i923 M.W.N. 913 = 36 Cr. L.J. 
G4t = A.I.K. 1924 Mad. 340 = 45 M.L. J. 754, 

S«. 499 and 500 -RcUtlous head— Order of 

interdict by, for taking part la all caate diiuier— 
No riiala f]des proved — No offence. 

Wliere th- religious head of the sect Issued a tem- 
P'jr.iry intrrdirt agaltui a mcm'icr of that seci for taking 
part in an all-casie dinner with pariahs, in order to 
prrverkt his t.iking part in a caste dinner which was 
i'< t.ike pl.ace very shortly, and there was nothing to 
show (li.it the Swatni woa not willing to bear (he 
person aggrieved. 


Held) that no offence under Section 499 was com- 
miiiad. 72 Ind. Cas. 165=24 Cr.L J. 325 = 17 M.L.W. 
500=A.I.R. 1923 Mad. 587 = 45 Ml J. ti6. 


3. Defeoco. 

See alsO: Note 8. 

Sa. 499 and 500‘^Cross-ezamioation of com- 
plainant in regard to hie general character and 
dJspoaltion— Pertmaalble limica— Duty of CoarC 
in regard to. 

While a complainant in a case of defamation is 
eotiUed to lead evidence to prove that the impuiaiioo 
must have been made with the ints-niion of barmiog or 
with the knowledge or reason to brlieve that it would 
barm tbe reputation of the person concerning whom it 
is made* the accused is entitled lo produce evidence, or 
put questions in crois-examination of the complainant 
or hi* witucsscf to rebut ii. He can do that by ihowing 
that the complamai t*s reputation was, in view of 
certain acts of omission or commission alirady at a l«>w 
ebb. He is also eutnled to show that the complaint 
was not bona fide. In so doing however be cannot 
lead evidence if or put questions relating to ruenoun 
and strspicions lo tbe same rff-ct as ihe defumatory 
matter complained of. or particular facts tending to 
show the geiicfal character and disposition of the com- 
plainant. That being so, an important duty rrsls upon 
the trii 1 Court 10 sra, on the one band, that the 
accused is not prejudiced in any manner by shutting out 
evidence, which he is entitled to produce, or disallow- 
ing questions which he u entitled to put; and on the 
other hand, that ihe complainant, who complains 
of dcf*mation, is not unnecessarily baras.sed. 1950 A L. J. 
787= 1950 A. W.R. 481 = 51 Cr.L. J. 964= A.l.R. 1950 
All. 455. 

✓ 

S«. 499 and 500— Accuacd dmylDg making of 

atat«mtn( He can etlll prove shat allegation it 
covered by some cxccptlen. 

Even where the accused has denied having 
made the the statement alleged to be cicfa* 
matory, he uctiiitlrd to adduce evi cncc to prove that 
tlic allegation comes within one ol the exceptions to the 
section. AIR. 1916 All. 146=1945 A. L.J. 425= 
1945 Oudh W. N. (H. C.) 334. 

Sc. 499 and 500 — Incoxs^atent plaas. 

It isopen to an accused to raise different and tneonsis- 
tcat pleas. Hence, in a case of defairiaiiun, the accused 
cm plead that the pas*age alleged to be defamatory 
was not defamatory brcaiise it bore a different signifi- 
cance or meaning from the one aitribuud to it by the 
complainant and .ilso plead that if it was defamatory 
because it bore the meaning given to it by the prosecu- 
tion, it was an honest exur ssion of opiainn made in 
gOiKl faith and for the good of the public. A.l.R. 1944 
Mad. 484=1944 M. W. N. 323=46 Cr.L.J. 71 = 215 
Ind. Cas 254. 

Sa- 499 >nd 500 — Denial of ■tatemcot. 

Even where the accused deny havii g made the 
statements alleged to be defamatory ihcv are entitled to 
call evidence to prove that ihc allcffaiioni if mode by 
them would brine them within one of the exceptions of 
the section. 113 Ind. Cas. 816=12 A.l.Cr.R, 144-e 
30 Cr.L.J. a39=A.I.R. 1928 Rang. 167. 
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Ss. 499 aod 500 — ^Juntificatlon can only be 

under exceptions to S. 499, or privilege. 

No man can ever be justified in disseminating 
defamatory matter unless he can bring himself wi hin 
one of the exceptions to S. 499. or unle&s his action is 
privileged In oiher respects. When it is held that he did 
not aei in good faith, it must-be wrong to say that he 
was justified in acting as he did. A.I.R. 1938 Rang. 
394 = ^938 Rang. L.R. 125=178 Ind. Cas. 592. 

— Ss. 499 and 500— Defence — Ramoor. 

Publication of a def4ma(ory “rumour” is actionable 
as if the statement were published without qualihca- 
tion and it is no d«fence to a civil suit a criminal 
prosecution ihat the person who Published the libel or 
slander did originate it, but heard it or received it 
from another, nor is it a defence that it was a current 
rumour and the person publishing >t bona 6de believed 
it to be true, and, therefoie, the editor «f a newspapec 
is as much responsible for a defamatoiy let»cr pnhl sh- 
ed in his columns as if he h^d originally f.enned it. 
117 Ind. Cas. 355 = 30 Cr. L. J. 766 = 26 A. L. J. 509=9 
L R.A.Cf. 104=10 A. I. Cr. R. 145 = A I. R. 19.48 All. 

32*. 

S«« 499 and 500— No publication to person 

mentioad in charge. 

A pl'a that though there was publication of the 
statement, there was no publication to person mention- 
ed in the rh«fgc is a hik{l)ly techi iral plea and the 
delect in the charge is curable und«rS. 537, Cr. P. 
Code. q6 Ind. Cas. 4<»9= 7 A.I Cr R. 21 =27 Cr.L. J. 
947 = A.f.R 1927 bind 58. 

Ss. 499 and 500 — Protection under S< 13a, 

Evidence Acs. 

Ordinari'y, it i« for the witness to claim protection 
under S. 134 at the time of siving his seir-criminating 
an swer, and to pr.^ve it as a defence to a prosecution for 
defamation. 105 fnd. Cas 82o'=28 Cr. L.J. 996 = 9 
A.I Cr.R. 204=AIR. 1928 Nag. 58. 

" ' Ss. 499 aod 5O0 -No objection to qaestlon— 
Defamatory statement If proCectod. 

Relevant statements made by a witness on oath or 
solemn affirmation in a judicial proceeding arc not 
protected by the proviso to S. 132 of the Evidence Act 
in cases where the witness has no' objected to answer- 
ing the question nut to him 93 Ind. Cas. 151=508001. 
162=28 Bom. L.R. 1=27 Cr. L.J. 423=A.I.R. 1026 
Bom. 141 (F.B.). 

4« English Law. 

See also: Notes 1 and i8 (c) and (f). 

— Ss. 499 and 500. 

The question of privilege against the charge of 
defatnation Is one which has to be detiJed by the 
I. P. C. and by the Evidence Act and not by any 
maxim, ho vcver cxccllrni that max<m may be, which 
has be«-n universally recguidi'-d in England. A. I R 

1034 Sind. >'4*36 Cr. LJ. 78=28 S L.R. 251 -152 
Ind Cas. 346. 

Ss 499 and 500— English Law— 'Doctrine of 

absolnte prlvilage— Applicability. 

The English common law doctrine of absolute privilege 
docs not obiam in the moffussii io Iqdia. S. 499 U 


exhaustive and if a defamatoiy statement does not fall 
within the specified exceptions it is not privileged. 40 
Bom. 162; 40 Cal. 433 and A.I.R. 1921 Cal. 1 tS- B.) 
Foil. 105 Ind. Cas. 120=28 Cr. L.J. 996=A.I.Cr.R, 
:o 4=A.1.R. 1928 Nag. 58. 


5« Evidence and proof. 

Ss« 499 end 500— Good faith. 

Plea of good faith may be negatatived on the ground 
of recklessness indicative of want of care and cautiun if 
the imputation had been made as categorical statements 
of facts. A.I.R. 1944 Mad. 484^46 Cr.L. J. 71 = 1944 
M.W.N. 322=215 Ind. Cas. 254. 

Ss. 4q9 and 5O0-~Statcment made In cross. 

sxaminatiofi — Precise question and answer not 
reduced to writiog. 

Where ihe accused, in his prosecution under S. 500 
Penal Code, for a defamatory statement made by him 
in his crots examination in a previous proceeding, do'‘i 
not deny the wo'ds user! by him when examined under 
S. 342, Criminal P.C.; it is n »t materia] ihat ihe pre- 
cise question and answer had not been reduced to 
writing. A.I.R. 19^3 Pat. 117 = 21 Pat. 778=9 B.R, 
23h=44 Cr.L.J. 391 =205 Ind. Cas. 531. 

— — Ss. 449 and 500 — Confjdeotial enquiry— Accus- 
ed a^k^d by Potiia If had heard aoyiliing merely 
stating what he had h‘*ard Whether defamailoQ 
— Prei.lse worda not before court 

UTirre. in a highiv confidential Pofice inquiry a 
pc'^on being inter* orated by the Police merrly if he 
had heard anything, states in g«>od faith merrly what 
h had hratd, (he itaiement would not amount to 
defamation in such circumstances, In any event, it {) 
difficult to ba‘e a convirtion for a delamaii »n when 
the precise words uticicd by the accused aic not be- 
fore the G* urt. 

V\here a diarg*- of defamation is based on an amwer 
to a qi;e%tii)n, much iu'r»i upon the pm ise lorm of 
question and the preci*r form of ttic an*wir. If a C *urt 
is not saii-fied on ibegp maiter.’i, it in impos»il>le to 
maintain a conviction. It is not sufhricnt for a C-*urt 
to c-‘mc l'> the c 'ncluBion that ►uUsiantially som-th'ng 
<ir otlier was sa'd. Tt»c Cou’t must be ►atisi-ed that 
certain wonls were us'd. AIR. 191.1 Pat. 9=6 B R. 
888 = 41 Cr.L J. 814 = 190 Ind. Cas. 33, 

Ss. 499 and 500 

In construing an agrr -{to which an ex- Prime 
Minister of a province was a party) Courts are not 
concerned wi>h what the parties intended l>ut with 
what they did and what they said, what was the mean- 
ing ofihewo'ds actually us'd; f*)r an .igrrcmenl does 
not coni sl of inientiotis and m'-mal reservations but 
rests on the words af Uialjy used and in the language 
actually etnpK ycd. Therefiirc, wbai a party in'ended 
or thought is iriflevant m ariy event. Where he in not 
able to give the exaei words used, Co iris can only ga- 
ther ihcir import fr«>tn the impre'siuns lei* in the 
minds '-f flu ^e present. A.I R. 1Q42 Nag. 117=43 

Cr.L.J. 836= 19,2 N LJ. 503= I. L.R. (1943) Nag. 347 
= 202 Ind. Cis. 543. 

S«. 499 •“d 500— Proof of language defama- 
tory of (he individual. 

Per B. B. Chose, J.— The words complained of as 
cpnilituuiig the offence must be set out in the charge 
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and proved before the accused can be convicted. 
When there ii a denial the evidence in support of the 
prosecution must be scrutinized. When spoken words 
are alleged to have constituted the offence, a very 
slight ahernaiiun of a word may give quite a different 
meaning to them. 

Per Bockland, J. — The cardinal rule is that the of- 
fence consists in using language which others, know- 
ing the circumstaoces, would reasonably think to be 
defamatory of the person complaining of and injured 
byit. 90 Ind. Gas. 387=29 G.W.N. 904=42 C.L.J. 
178=26 Cr.L.J. 1539=A.I.R. 1925 Gal. 1121. 

Ss. 499 and 500— Delay — of. 

The delay in brtngiog the complaint is not by it- 
self 9 ground for acquitting the accused. A.I.R. 1940 
Nag. 283=41 Gr.L.J. 585=1940 N.L.J. 410 = 188 Ind, 
Gas. 413. 

Ss. 499 and 500— Statement in praise of ooo* 

self— Whether Impliea refleciion on others — 
Duty of complainant In defamation cases— Na- 
ture of proof required. 

A •tatement in praise, even exaggerated praUe of 
oneself does not necessarily imply a reflection on some 
other. In a prosecution for drl^amation wbat the prose- 
cution have to establish is not that the accused have 
indulged in exaggeration, or even falsehood in respect 
of their own po.ition and importance, but that the 
matter alleged to be defamatory contains an impuU- 
tiun concerning the complainant calculated to barm 
his reputation. 

Held, on the conitruction of the letter and advertise, 
ment complained of, that they were not delaoiatory. 
A.I.R. 1936 All. 143=37 Cr.LJ. 258 = 1936 A.L.J. 66= 
1936 A, W.R. 164=160 Ind. Gas. 230. 

Ss. 499 and 500. 

Where, in a proiecution for defamation, the occa- 
sion of (lelamatory atatnnenti is found to be a privileged 
one, there should be no conviction even if this excep- 
tion it not expressly relied on by the accused. A.I.R. 
1936 Nag. tio = 37 Cr.LJ. io35 = I.L,R. (1936) Nag. 85 
= 164 Ind, Cas. 928, 

Ss- 499 aud 500. 

The acnj.srd, a caste leader signing a felugu docu- 
ment at a caste mreting, according to whicli certam 
honour* were not to be accorded to tlie compUinanl— • 
CornpUinant filins complaint for d'-faination and fil- 
ing 'WO photographs in cvidrncCf without calling any 
witness to prove tlic original document— -Libellous 
passage not staled— Lower ^urt holding libel provcrl: 

Held, lh.it the unautlienticated photographs were 
not •ufTicirnl to charge the .iccused and that the accused 
should liave been told what pas.sagci were libellous, 
1931 M W.N. 407. 

Ss. 499 and 500— Woman alleged to have Illi- 
cit pregnancy — Refueal to submit to medical 
examination -Vulu® of- 

Ii is well settled that in a defamation case based on 
an nlhgahr)!! that a woman has had illicit pregnancy 
shetunnoi be compelled to submit to a medical exa- 
ininaiion a{tiin.st her ctmsent and her refusal to do so 
is not evnlenrc against her. 123 Ind. Ca*. 841=31 
Cr.L J. 5114 =A.I.R. 1930 Lab. I 59 > 


499 and 500— Impressions of witnesses— 
Value of. 

Per Mokerjl, J.— Where the question arises as to 
whether the words used vsere intended to harm or 
had the effect of harming the reputation, the Court 
muit be put in possession not only of tbe words used 
but also the context in which they were used, in order 
to find tlie intention and the effect of the words. If 
the Court would accept instead of the words and tbe 
context, the ‘‘impression left on the minds of ibe wit- 
nesses*' it will be yielding its doty to witnesses with 
the result that the accused person will have 00 benefit 
of the opinion of the Court i'srlf. 1 13 Ind. Cas. 213= 
51 All. 3J3=«6 ALhJ. i 3 ^ 4 =>o L.R.A. Cr. i = ii 
A.I.Cr.R. 49 = 30 Cr.L.J. ioi=A.l.R. 1929 All. x* 

- - Ss. 499 aad 500 — Absence of prlotar In good 
faicb at the time of priating aeclitious article— 
Value of. 

A declaration made by a person that he is the 
printer of a newspaper shall be sufficient evidence 
(unless tbe contrary is proved) as against that person 
that he was the printer of every portion of every 
issue of the newspaper named in the declaration. In 
order to escape liability the printer must prove that he 
was not the printer of any issue of the newspaper 
which may form the subject-matter of legal proceed- 
ings. Absence from *he place of printing in good 
faiih, and without knowledge of the seditious articles, 
would tie sufficient evidence to the contrary, but not 
absence in bad faith. When the declared printer of a 
newspaper pleads absence in good faith, he should 
prove who was in fact the printer of the newspaper 
in bis absence. 35 Cal. 945, poll. 113 Ind. Cas. 742 
= 30 Cr.LJ, 201=50 All. 806=26 A.LJ. 746=9 
A.I.Cr.R. 533=9 L.R.A.Cr. 8i=A.I.R. 1928 All. 400. 

Sg. 499 and 500 — DeXaxnatlon of complainant. 

The first step that a complainant must take when 
commencing a prosecution or a civil suit for defa- 
matory publication is to satisfy the Court that he is 
the person aimed at by the article. 117 Ind. Cas. 
353=»3o Cr. L J- 766=26 A.L.J. 5 ‘' 9~9 L.R.A.Cr. 
104=10 A.I.Cr.R. I45=A.I.R. 1928 All. 321. 

— Ss 499 snd 500— Circumstances of bcarerg. 

Per B. B. Ghoae, J. — All cirruir’siances which 
were apparent to the by-standcrs at the time the 
word.s were uttered should be put in evidence, so ai 
to place the ju'y as m'»ch as possible in the position 
of such by-sianders, and then it is for the jury to say 
what meaning such words would fairly have conveyed 
to their minds. We should not construe the words 
as we would a document of title according to rules of 
construction of deeds, spr'cially when the words spoken 
have not been proved with certainty, and we have to 
decide not merely whether tbe words are defamatory 
but also whether tbe words refer to the complainant. 
90 Ind. Cas. 387 = 29 C.W.N. 904=42 C.L. J. 178=26 
Cr.L.J. 1539 = A.I.R. 1925 Cal, iiai. 

— — 8a. 499 and 500— Pie* of ti‘a*b— Notea by 
accuaed of peraong complalolog against com- 
plalnaot. 

Per B. B. Ghoge, J.— At the trial the accused If 
entitled to prove the notes of statements of com- 
plaints against tbe complainant taken down by blm 
when he went to the locality as evidence of his good 
faitb, and these are relevant on tbe question idthougl) 
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the perioDs who made the itatrmenu are not examined, 
go Ind. Cas. 387=29 C.W.N. 904—42 C.LJ. 178=26 
Cr. L.J, I539=A.I.R. 1925 CaL 1121. 

S». 499 and 500 — Evidence of general repute 

of the person deiamed — Relevancy. 

Id an action for damages for libel or slander 
evidence may be given in mitigation of damages to 
show that the plaintiff had general bad character 
(8 Q B. D. 491 and Odgers on Libel and Slander, 5th 
^itiOD, page 402). Similarly in criminal prosecuuon 
where it it essential, in order to con»tiiute the offence 
of defamation, that the person who makes or publish* 
cs the imputation complained of. should intend to 
barm, or know or have reaion to believe that the 
imputation will barm the reputation of the person 
concerning whom it is matie or published, the ques> 
tijD what reputation the complaii ant had is relevant. 
If it is proved that iHc compiaiuaot bad a notoricusly 
bad reputation as a bribe-taker, the imputation made 
as to> bis having taken a bribe on the particular 
occasion, even if false, could not damage his reputation 
as he had done to lose. 73 Ind. Cas. 8('5s»4 Lab. 
55 = 2 P.W.R.Cr. 1923=24 Cr. L.J. 693 = A. 1 .R. 1923 
Lab. 225. 


Where a prima facie case of defamation is made 
out by the complainant, the Court should find the 
accused guilty under S. 500, I.P.C., unless he is able 
to bring himkclf within any of the exceptions to S. 499 
of the Ctxie. A.I.R. 1943 Cal 478=45 Cr. L.J. 
129=47 C.W.N. 555 = 209 Ind. Cas. 273. 

499 and 500 '-Exception pleaded— Burden 
of proof. 

A person who relies upon an exception to the 
general rule must prove his case, mutt bring it within 
the relevant section, and it docs not hcli> his case to 
change f»om one exception to another and finally to 
place upon the Court the burden, which, by law, is 
bis, of placing the case for him under the exception 
which it thinks appropriate. A.I.R. 1941 Sind 92 = 

I.L.R. (1941) Kar. 336=42 Cr.L.J. 684=195 Ind. 
Cas. 159. 


— Sa. 499 and 500 — Exception— Burden. 

If the accused relies on the exceptions to S. 499, it is 
for him to prove that they applied. A.I.R. 1940 Nag. 
249=1040 N.L.J. 300 = 1 L.R. (1942) Nag. 2 c8 = 4i 
C r.L.J. 734=189 Ind. Cas. 382. ^ 


Sr. 499 and 500 — Admissions of accused. 

In a defamation case the prosecution must prove 
affirmatively the libel alleged and should not fill 
up the gaps by admissions of an accused in answer 
to questions put by the Court. Tbe mere fact »hat 
the accused did not deny in bis written statement 
docs not justify tbe inference that he admitted the 
fact, since there are no pleadings is a criniinal case. 
36 Mad. 457=22 M.L.J. 73=10 M.L.T. 5<6=(i9ii) 
2 M.W.N. 576“ *2 Cr. L. J. 585= 12 Ind. Cas. gfii. 


499 and 500 — Malice. 

The question whether upon the facts found or 

proved, malice has been established is a qucsiion of 

law 97 Ind Cas. 354 = 6 Pat. 224 = 7 P.LT. 608 = 

19^6 P.H.C.C. 314=27 Cr.L.J. io9o=A.I.R. 1926 
Pat. 499. ^ 


S». 499 and 500 — Written defamation — Proof 

— Original mu*t be produced. 

_ In case of written defamation the Court should 
insist on the production of the original and ihculd not 
easily admit certified copies. Bi Ind C'jis. 129=18 
M.L.W. 718=33 M.L.T. 168=1923 M W.N. 913-25 
Cr. L.J.64 i_A. I. R. 1924 Mad. 340 = 45 M.L.J. 754. 


Ss. 499 and 500— Borden of proving exception. 

In a trial for defamation, the burden of proving the 
exception lies upon the accused; the burden of proving 
that the accused really, honestly and in good faith 
believed the truth of the accusation which he made, is 
on him. A.T.R. 1939 Rang. 371 = 1939 Rang. L.R. 
4:9 = 4* Cr. L.J. 48=184 Ind. Cas. 566. 

Ss. 499 and 500— Burden of proof— Plea of 

justification. 

In a case under S. 500, Penal Code for slander, the 
burden lies on ihe accused to establish a plea of justi- 
ficatiOD for the imputations made and not on the 
complainant to prove that ‘he statements complained 
?f n false. Al.R. 1937 Nag. 122=39 Cr L.J. 370 = 
I. L.R (1936) Nag. 217=173 Ind. Cas. 844. 


w. — £.&vc-piiooaj case - Burden of proof. 

f* . ^ . I prosecution to make out a case 

for conviction, the accured person has under S. 105 

Evidence Act, to prove the existence of circumstances 

exceptions 

in the Penal Code, or in cases of defamation under 
ffic^pecial exceptions of S. 499, I-P.C. 105 Ind. Cas. 
820-28 Cr. L.J. 996=9 A LCr.R. 204=A.I.R. 1928 


6. Elxccptions. 

a. Burden of proof. 

b. Exception (i) 

c. Exception (2) 

d. Exception (3) 

e. Exception (4) 

f. Exception ^8) 

g. Exception (9) 
b. Exception (10) 

6 (x). ExceptIon~— Borden of proof. 

— — 8». 499 and 50a— Prima facie caee of defama. 
CTon made one — Accused abould be found goUty. 


6 (b). Exception (x). 

■ - AppUcabUi„-Tru.h of 

To say something of a person which holds him to 
contempt IS defamatory. If vvhat i. said is true^hra 
that 18 a defence under Exception i S aqo I P 
on the Cher hand if there Ts a doubt w£the; 

It IS true or not there is no defence at all 

U^irVf"^* bring the person defamed into contempt 
It IS defamatory under S. 500. I P Code 8=0 ft’ 

H 4 = 5 . Cr.L.J. .288=A.I.R. 1950 (il 339.^ 


^S. 499, Exception i-PnblicaUon by 

pUlnan. „.de in loaflc. previo„.,yTl "c’.i..' d- 
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Question nairc not making direct impatations 
and calling uPon complainant to explain — 
Accused, if protected. 

Thi accused who was an editor of a newspaper 
publbhcd an article in the form nf a queitionnaire 
referring to certain defamatory allegations agaimt the 
conaplainant contained in a leaflet distributed a few 
days prior to the publication by him. The question- 
naire did not make any imputation against the ^com* 
plainani and merely stated that ceriaio complaints had 
been received against the complainant and called 
up'^n him to remove all doubts in the minds of the 
public by stating as to whether such complaints were 
coi rect. 

Held, that the qvieitionnaire virtually amounted to 
a rc-pub'ication of the defamatory statements con- 
tained in the leaflet, and the accused would be guilty 
of the offence of defamation unless he was protected 
by the Exteptions meruioned jn S. 490, I- P* Code. 
To gel the beneht of Exception i, the accused must 
prove that the statements contained in the question- 
naire were sub iantially true 'i e ), true in regard to 
the materia! portion <if the alterations and also of the 
iminuations. 83 C.L J. 57 = 5* Cr. L. J. 1293=A.I.R. 
1950 Cal. 343. 

S. 499, Excep (i)— Petition to Magigtrato 

con'aloinir allcgatiooa of beiog a bad character 
and previous convict— Justification by truth. 

A petition before the Magistrate represented that a 
certain person was unfit for the oflBcc of Mukhta 
which be sought for, and was a bad character and a 
previous convict. It appeared that he had really 
committed adultery with his sister-in-law and had an 
illegitimate child by her; 

Held, that even if there was a statement in ibe 
peiition indicating that he had been convicted, the 
evidence wh'th showed that he ought to have been 
convicted under S 407, I. P C , indicated that the 

•tatetn -nt was substantially true and that Excep. 1 to 
S- 499, I P C , applied to the case. A I.R. 1934 AM. 
914 = 3 AW.R. 243— 36 Cr.L.J. 260=152 lud, Cas. 
1057. 

S. 499. Excepa. ft) (vii) and (ix) — Truth of 

Imputations and reasonable belief that ImpnCa- 
Hons were true, whether relevant. 

Under the first Exception to S. 499, tlie accused 
has to establish nut only that the imputation which 
he made wa< for the public good but aUo that it was 
true and the question as to whether the arcuied had 
good reason for believing the impuiaiion 'o be true is 
relevant to the quenion of good faith in Excepi. (viii) 
and fix) to S. 499. A. I.R. 1933 Sind 403=34 
Cr.L.J. 667=144 lud. Cai. 63 (1). 

— — S». 499 and 500 — JuBtif Icatlon. 

The defendant in proceedings for defamation, 
wh'ther in a civil suitor under S. 500, Penal Cotle, 
ronii for defence depend upon the facts of each parti- 
cular case which the defendant is certain ^ can be 
proved bv him or his wimesse*. If there i.s no sub- 
siaiitial flefenrc, an immediate apology in the widest 
and moll unreserved terms rnayfajily be premmed 
to decrcaic the lUmage* and lessen the punishment 
under .S. V»o. Pena! Code. The facts may be so strong 
that occaiionallv it may happen that counsel can 
a«lvi.c cli-nt to “justify ” That most dangerous rlea 
should never be Put forward unleijs there is a practical 
certainty of success, and. If no juitificaiion can be 


pleaded, no act shall be done and no question ihall be 
put (ending towards justification. 117 Ind. Ca*. 355e> 
30 Cr.L. J. 766=26 A L J. 509=9 L.R A.Gf. 104=10 
A.l.Cr.R. I45=A.I.R. 1928 All. 321. 

— — S. 499, Excep. I — Public good— Brabxnin 
providing liquor— Deauaciaiion of. 

Denunciation of a Brahmin for providing liquor at a 
wedding reception to such of his guests as desire to 
partake of i(, is not for (he public good. In order that 
Excep. t may apply the ilatemeat must not only be 
proved to be true but it must also be proved that the 
publication was for (be public good. 4 Bur. L.T. 48= 
12 Cr. L. J. 129=9 Ind. Cas. 775. 

— S. 499, Exceps. 1 and 9— Pobllc good — Nature. 

Exceptions I and 9 codify those portions of the 
English law of libel and slander tmder the heads of 
justification and qualifi'd privilege. Jn crioiinal cases 
it is a good dcicoce that the words are, in fact, true 
and that ii was for the public benefit that the matters 
charged should be published, though the actual 
motive of publication was mal'^olcncc. The expression 
*imputati >n on the character* in Exception 9 does not 
imply that allegations of definite arts are excluded. 
The exception coven also expiessions of opinion and 
personal inferences. Exception 9 coven Exception 1 
and the latter wuuld only be relied on when for some 
purpose other than that of ob'aining an acquittal, an 
accused person desires to prove the absolute truth of 
his words. Under Exception 9, the accused must show 
that be in good faith made the imputations in self- 
defence or for the public good. The accused published 
a letter in the local papen describing the Panjlbbal 
Jamayac? as a dangerous society, giving every encour- 
agement to murder and assassination, and that (he 
object of the notice given to him by the society was to 
incite and arouse the intolerance and murderous feelings 
of the ignorant, deluded and fanatic, members of the 
society for ihe express object of taking his life. Held, 
that the accused could not claim exemption under 
Exceptions 1 and 9. 4 S.L.R. 57=i( Cr.L.J. 588=8 
Jnd. Cas. 20g. 

6 (c). Exception (2). 

S. 499* Excepta. 3 and 9~'Artxc]e In news- 
paper consisting of ixnpatationg against poblic 
officer- Good faith— Tegt — Opinion of superior 
officer acquitting the officer concerned of blame 
— Effect. 

Where in an article in a ne^vspape^ imputations arc 
m.idc against a public officer, the writer will come 
under the exceptions 2 or 9 of S. 499 of the Penal 
Code, if il)C statements complained of were made in 
good faith or for public good. It cannot be said that 
the opinion of the superior officer who enquired into 
the allegations ihould be dcciiivc as to the “good faith" 
of the accused. The fact that the superior officer on 
cnquiiy came to the conclusion that (he allegations 
had not hc'n proved does not mean that the allega- 
tions w^re not made “in good faith". It is for the 
Court to determine whether the writer acted without 
care and attrntlon in making the allegations complained 
of. The fact that the accused did not wait before 
publishing the article till he received a reply to bis 
petition, making almost the same allegations, from the 
8up<*rior officer enquiring into them dors not negative 
“good faith". 1947 M.W.N. 607=60 L.VV. 621- 
A.I.R. 1948 Mad. 266=49 Cf.L-J. 447=(i947) a 
M.L* J. 325. 
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5 . 499, Excep, (2) — Requirements — Doe 

enquiry^ what is. 

Where an editor of a newspaper u prosecuted for 
defamation under S. 500, Penal Code, for pubtuhing 
some defamatory s(ai<roenis complaining about the 
conduct of the jail Superintendent towards ihe pri- 
sooers and about the defective feeding and sanitary 
and medical arrangements in thcjail, tn order to come 
under Second Exception in S. 409, Pc* al Code, the 
accused must show »hat the opinion expretsrd by him 
was confined to the character of the offcial concerned 
so far as it appeared in his conduct in the discharge 
of his public funciions and it might be talcen to be 10 
where the accused and the offieral concerned had no 
acquaintance with each other. Put under the Second 
and Ninth Exceptions to S. 499, 'he opinion respect- 
ing ccrnduct and (what is good faith, due care and 
attention, explained) cliaratier must be exp^c^^ed in 
good faith. A I.R. IQ43 Ourfb 1=1942 O.W.N. 530 
=44 Cr.L j. 33““942 A.W.R. 333=203 Ind. Cas. 143. 

S- 499 » Exception 3 and 9 — Remarks alM»ut 
conduct of public servant — Enquiry, nature of. 

Where the accm d accepted the allegations made by 
certain pruoner^ affected by the alleged conduct of the 
Jail Suprrintendei.t as true upon an ex pane enquiry, 
after hearing one parf> only, and that party, a vrry 
interesud partv, wiih' ut giving the other party con- 
cerned an oppi'i luiiiiy to retute them in publishing 
defamatory statements about the conduct of the super- 
intendent toward.' the prisoners, he cannot be said to 
have acted with due care and aiteniion and therefore, 
in good faiih, so as 10 bring himielf within the second 
and ninth exceptions to S. 499, Penal Code. A. I.R* 
1043 Oudh 1= 1042 OW.N. 530=44 Cr.L.J. 33= 
1942 A.W.R. 333 = 203 Ind. Cas. 143. 

S. 499 — Pabllc servant — Immunity from 

criticlam. 

Public men can claim no immuniry from criticisms 
even when the positions they hold are cfficial It is 
the penally they pay in free countries, for the 
honour and privilege of occupying posts of cxcepuonal 
responsibility, power and advantaffc. But there arc 
iiinits to the dMdcIcB uhitli may be made vipoi> them. 
They aie not wholly wjihoui protection.; it is for the 
person who has uiiereH these things to junity them, 
or under the Penal Code, to establuh nfhimatively 
that he believed them to he true, and that on reason- 
able grounds. A.I.R. 1912 Nag. 1 17=43 CrL.l. 8-, 6 

= 1942 N.L.J, 503— I.L.R. (1943) Nag. 347 = 202 Ind. 

Cas. 543. 


6 (d). Exception (3). 

See also Not* 7. 

S. 499— Exceptions 3 and 9 — Mis-statements 

of facta. 

There is no diff'rence in principle on the question 
of “good faith*’ between Exc»p 3 anti q. Exception 3, 
cannoi be u*cd so as ttj justify a writer repeating in any 
circumstances wuh iinp -nuy the highly da/ania'ory 
mis-ktatcfiicijis of anoihcr ba»ed upon mi^-staic- 
menls of fads. A.I.R. 1041 Sind 92 = 42 Cr.L.J. 
684 = 1. LR. (194') K-ar. 336=195 Ind Cas. 159. 


Where a trustee of temple wrote a post-card to the 
complainant slating therein that some sears previously 
the coQiplainant had been sent to jail in connection 
with a case of theft of idols in another temple and 
the fact of bis having gone to jail was admitted by the 
complainant to be true; Held, that it was no 
dcfdmation. Per Davies, J. —There is no harm in 
the trustee publuhing m the interests of the temple 
the fact in order to forestall the complainant from 
setliDg up bis light! in legard to a joint aichakasbip. 
Per Beasoji, J.— The publication being of the lesult 
of proceedings in a court of justice is no defamation 
by reason of exception 4 to S. 499. (1902) 26 M. 
464. 


6 (f). Exception (8). 

— S. 499, Excep. 8— Applicability — Benefit of 
except ion— Rlgbt to^Wbat accused has to prove 
—Good faith. 

In order to take advanttge of Excep. 8 of S. 499, 

I. P. Code, an accused peri^oo need not prove that 

the allegations made by b'm and complained of as 
defamatory are true. It would be sufficient if he 
proves ibat on reasonable grour<ds he believed ibe 
allegatiuDs to be true and in that belief be made the 
accusation to the lawful authomy mentioned in the 
Exception. All that the accused has ro do is to show 
that there sverc reasonable grounds for believing in 
the allegations and that he acted in the bona fide 
belief that the allegatii'ns were true. The fact that 
a large number of per:»ons made the same 

allegations would lend support to the plea of 

good faith by the aecuged and would entitle him to 
the benefit of Excep. 8 of S. 499, I. P. Code. 4 Cail. 
124, Foil. 3 A.I.Cr.D. 131. 


— S« 499 » Excep. 8 — Good faith — Onus. 

If a complaint containing allegations amounting to 
an offence of defamstion has been made in good 
faith, the person making the complaint will, of course, 
he protected by Excep. 8 to S. 499, penal Code, but it 
is for the complainant to establish his good faith. A.I.R. 
1942 Lah. 76 (78) =44 P.L.R. 7=43 Cr.L.J. 572= 199 
Ind. Cas. 543. 


S. 499, Excep. (8) — Publication of alleged 

defamatory matter to person in authority Inten- 
fed to give loformaiion about some offence with 
a view to get redress — If offence under S. 500. 


Where the publication of the alleged dafamatory 
matter was to a person in ainhoniy and was really 
intended to give information about some offences with 
a view to get redress or protection, the offr-nre if 
ariv, must be only the furoikhing ol false information 
or the making of a false arcusad.m. It cannot be said 
that the off-i.ce of defamation is also comraitird 
simply because some pan of the information or the 
accusatiou may be found to be d-famatory and 
false. Such a case cornci under Excep. 8 to S. aqq 

’^38 Mad. 904=1938 M.W.N. 871 
f2)..-48 L.W. 320=1938-2 M.L.J. 397 = 40 Cr.L.J. 

69=178 Ind. Cas. 478. 


6 (e). Exception (4). 

S. 499 Excep.( 4 )— Statement that complainant 

was convicted— htaiement in the Interehi of Trust 
property — Statement of Proceedings of Conxt* 


S. 499 


ice and 


Defamatoiy statement In complaint to Pol... 
on a question by PoI.re Officer- Occasion privileg^ 
—No offence. 1936 M.W.N. igSt. ^ ® ' 
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— — S. 499, Excep. (^8)— 'Pctirion co President of 
Union Board that candidate is disqnalified for 
election on account of ieprosy, whether amounts 
to defamation. 

Obiter.— A petition to a Local Board Proident, 
however malicious, that a certain peisun was not 
qualified for election as a member of the Local Board 
on account of his stiffor'ng from leprosy, under S. 55, 
Madras Local Boards Act (XlV of 1920) does not 
amount to defamation, the caie being covered by 
Ex ep. 8 to S. 499. A.l.R. 1931 Mad. 487=1931 
M W.N. 366«32 Cr.L.J. 767=131 Ind. Ca«. 654. 

S. 499, Exceptions (8) and (9) — Finding by ap- 
pellate Coart — Interference in revision — Bona 
fide statement — Prosecution in respect of—' 
Whether opposed to public policy. 

Where the appellate Court fouod that the plea of 
good faith was made out so as to render Exrepiions 
8 and q of S. 499, I.P.C., appl. cable, held, that the 
High Court will not inierfcjc with that finding in 
revision. Held also, lhal it is agaiost public policy 
to prosecute compldinaiits for siatenienis contained m 
petitions pre»ented in good faith for their protection. 
1929 M.W.N. 598. 


S 

faith. 


499, — Excep. (8) and 


(9'— Plea of 


good 


Wheie N was charged with having beaten P B before 
a panchayat and he made a statement that he had 
kept the complainant P B for lo or 11 years, in a case 
by P B under S 500 : 


'■ — S. 499 — Report to Police— Qaallfied privilege 
—Proof of honesty. 

Statements made in the course of judicial proceedings 
are absolutely privileged. Information or a report 
made to the Police does not come within this principle. 
A report made at a police station though not within 
the rule of absolute privilege which covers judicial 
proceedings, is prima fade privileged, that u to^ say» 
the person making it has a right to make it if he 
honestly believes it, and the person receiving it has a 
duty to receive it. But qualified privilege, as the term 
indicates, provides only a qualified protection, and the 
person charged with the defamation must prove that he 
used the privilege honestly, and the onus of establishing 
that lies upon him. 77 Ind. Cas. gi3=A.I.R. 1923 
All. 167. 

S. 499, Exceps. 8 and 9— Statements to persons 

ia authority — Defamation— Implications in letter— 
Recklessness. 

Accused stated in a petition to the forest authorities 
urging an enquiry into the conduct of a Villsgc Munsif 
that the Village Munsif wa< a very rich man, that he 
had gained over the Range Officer to his side and had 
been illicitly grazing goats in the reserve. Held, that 
the accused was guilty of the off'-nce of defamation. 
The language* empl'>ycd by him was calculated to harm 
the Village Munsif and lower the Range Officer in the 
estimation of bis subordinates and the public, and the 
exceptions 8 and 9 to S 499 of the I.P.C. could not 
applv to the case inasmuch as the accused had acted 
recklessly and without due care and caution. 19 
Cr.L.J. 115 = 43 Cas. 403. 


Held, that the statement of the accused before the 
panchayat was made in good faith in order to explain 
his bcAiing ani therefor, vvJS covered by Excepts. 8 & 
9 lo S. 499. qfi InH, Cas. 394*“®? Cr.L J. 938 = 
A.LR 192b Nag. 504. 

-S. 499, Excep. (8)— Report to police that a lost 

article WAS in accused's hou^o— No defamation. 

A buffalo of one S was lost. He reported the 
matter to the p >licc and said he had been infnrmrd 
that *h- buffalo was in the hou*e of one H. The 
police wen^ to th** village and searched H's house but 
did uui fin 1 the aniinal there. H prosecuted S for 
defamation in respect of the report made at the thana 
and S wa» convicted : 

Held, that the conviction should ho set aside a« S 
canoot be said to have mane an imputation concerning 
H, even if the report that he 'ladc was prima facie 
defamation. Tne case is covered by the 8ih Exception 
toS. 499, Indian Penal Code. 95 Ind. Cas. 480 = 27 
Cr.L.J 816 (Ub.) 

*8. 499— Complaioc bona fide to a proper 

officer — No offence. 

“Communications addressed in good faith to perioni 
In a public position for (he purpose of giving them 
information to be uied for the redress of grievances, 
the ptMiislimenl of crime or the security of public 
morals are privitged provided the subject-matter is 
within the competence of the person addressed’*. 
Wlierc the communication was not addresied In good 
faith and was unfounded, malice in law must be 
presumed and the privllr<7e disappears, Ind Cas. 
640 = 92 A. I..] 6^) — 5 L.R.A.Civ. 95 = A.I.R. 1924 All. 


S. 499, Excepts. 8 and 9— Defamation. 

A complaint to a police constable it not privileged. 
17 Cr.L. J. 38t = 35 Ind. Cas. 813 (Mad.). 

S 499, Except. (8)-‘StaCemenl» to perron In 

authority. 

The benefit of Exception f8) to S. 499 applies to a 
person charged wiih defamation under S. I 
where there is a bona 6de complaint of a gricvarice 
and not a wanton accusation maficiomly made with 
the object of injuring another person. 

Where a person with express malice makes a 
defamatory charge which he bona fide believes to be 
true, against one whose conduct has caused him injury, 
to one wliose duty it is to enquire and redress such 
injury, the occasion is privileged, on the ground that 
the person making the charge has an interest in doing 
so and the person lo whom the communication is made 
has a. duty to hear it. i7GrLJ. 213 = 9 ®tir. L.T. 
136 = 8 L.B R. 440=34 Ind. Cas. 325. 

S. 499, Exceptiona (8) and (9)— Statement to 

person in authority— Defamation — Impotatlon*^ 
When in good faith. 

Where the accused in an appeal presented by him 
affainst an order of a maznlatdar to the Auiitaot 
Collector under the prc>visions of the Land Revenue 
Code stated that the macnJatdsr acted towards him 
unjustly and spitefully actuated by personal ilhwill and 
malice with a view to cause him loss and harassment 
and the mamUedar charged the accused for defa- 
ming him on such grounds of appeal, Held, that the 
accused was protected by Exceptions (8) and (9) 
Section 499, I.P.C. The mamlatdar having by b** 
previous conduct given ample ropm for suspicion Qf 
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personal iU>will, the imputation was made in good faith. 
The care and attention required by law must have rela- 
tion to the occasion and the circumstances. ‘Due care 
and attention* imply genuine effort to reach truth and 
not ready acceptance of an ill-natured belief. Excep- 
tion 4 describes quality of the imputation and not its 
effects. 16 Cr.L.J. 177=17 Bom. L-R. 82=27 
Cas. 657. 

— — S. 499) Ezeeps. 8 and 9 — Good faith — Defama- 
tion — Imputation. 

When the creditors accused a person of receiving 
stolen property, when they saw him leave the shop of 
an adjudicated insolvent with a bundle, Held, that the 
imputation was not made in good faith and that the 
creators were guilty of defamation. 8 S.L.R. 55 = *5 
Cr.L.J, 675=25 Ind. Cas. 1003. 

S« 499 — Statement to persons in authority— 

Defamation — Imputation contained in a petition — 
When privileged. 

* 

A statement casting imputation on the character of a 
co-villager in a complaint to the hiffher authorities, 
is privileged only if the imputation is substantially true 
and made in good faith. 1 L VV. 239=15 Cr.L J. 281 = 
23 Ind. Cas. 489. 

■ S. 499, Exceptions (8) and (9) — Statements to 
persons in authority — Defamation — Good faith — 
Justification. 

In a defamatory statement, intention to harm the 
reputation is not necessary but reasonable belief that the 
imputation would harm the reputation would 
suffice. To bring the case under Exceptions 
8 and 9 good faith and absence of prima 
facie materials of malice must be shown. 34 P.W.R. 
1913 Cr. = 3i7 P.L.R. 1913 = 14 Cr.L.J. 606=21 Ind. 
Cas. 478. 

— S. 499 — Exceps. (8) and (9) — Statement to 
person in authority — Libellous complaint to caste 
— Privilege. 

Accused having suspected that the complainants were 
drinking liquor, made an application to the caste 
calling for an enquiry into their conduct. The applica- 
tion contained libellous allegations but it communicated 
to nobody outside the caste, Held, that the libel was a 
privileged communication protected by Exceps. 8 and 
g to S. 499, 1 .P.C.. because the accused had every right 
to do what he liked so long as he acted in good faith, 
with due care and attention, and for protection of the 
interests of the caste. A communication made by one 
member of a caste to the other members, inviting an 
enquiry into the conduct of person against whom the 
allegations are directed, is a privileged communication. 
14 Boffi. L.R. 585= 13 Cr.L.J. 687= 16 Ind. Cas. 335. 

— — S. 499 — Defamation by police officer. 

A police officer maliciously making a defamatory 
report about a person to his superior is guilty of defa- 
mation. No law protects police officers in this respect. 
4 P.W.R. 1910 Cr.= ii Cr.L.J. 205=5 Ind. Cas. 714. 

— — S. 499 » Excep. (0) — Defamatory communication 
made in official confidcoco — Malice in fact. 

Where a defamatory staicmcnt is made on a 
privileged occasion, the complainant must show there 
\va^ ra^icc in fact, (rgoa) 7 C-W.N. 246. 


6 (g). Exception (9). 

See also; Notes 6 (b)) (c), (f) and 7 * 

— — S. 499, Excep. 9 — Applicability — Commonlca- 
tion of caste reaolntion of ex-communicacion by a 
member of the caste to another. 

A communication made bona fide upon a matter 
in which the party communicating has an interest or 
in reference to which he has a duty is privileged, if it 
is made to a person having a corresponding interest 
and duty even though it contains incriminatory matter 
which would be otherwise slanderous and actionable. 
A caste resolution of ex-communication published to the 
members of the caste in the discharge of a social duty 
would normally fall within the above rule since the 
member who makes the publication is bound both in 
his interest and in the interest of his caste to publish it 
for saving himself and the caste from the deBlement 
which would take place by acting against the verdict 
of ex-communication. A-I-R. 1950 All 619. 

» 

Ss. 499, Excep. (9) and 500— Person refusing 

to part with his own property on pressure by 
community— Kx communication &om caste — 
Pnblicatlon of ex-communication. 

A caste panchayat can no doubt deal with offences 
relating to caste usages and customs, but it has no 
jurisdiction to decide questions regarding private pro 
peity or impose any sanction, such as loss of caste, on 
any member of the community who declines to part 
with his property. 

It can hardly be argued that informing people even 
one’s own community that a certain person has been 
ex-communicated from his caste does not harm that 
person’s reputation in the eyes of his followers. Nor 
can it be said that such a consequence is not one which 
the person who made the publication could not have 
known to be likely. 

The gth Exception to S. 499, Penal Code, does not 
mean that in order to bring pressure to bear upon a 
person to part with his property which he is entitled in 
law to keep, a defamatory allegation that such person 
is cx-communicated ty the cait«* can be made on the 
ground that it is for the protection, either of the person 
who made it or ©f the comrauniiy to which he belongs. 
A. I. R. 1939 Mad. 382= 1939 M.W.N. 127=49 L*W. 
268=1939-* M.L.J. 414=40 Cr.L.J. 385=180 Ind. 
Cas. 473. 

— — Ss. 499 and 500 — Ex-communication— 
Punebas— Privilege— Presomption. 

Where the punebas communicated to the members of 
the community a resolution of the Panchayat cx-com 
municating the complainant who had not availed him- 
self of an opportunity to answer (he charge summons: 

Held, that good faith must be persumed and in the 
abscoce of direct evidence oJ malice, the communica- 
tion must be deemed to be privileged although the 
resolution was not worded in an absolutely regular 
and formal manner. (1Q32) 137 Ind. Cas. 499=1932 
A. L.J. 75 = 33 Cr.L.J. 472 (2). 

- Ss. 499 and 500— Ex-communlcatJon by sabha 

of community after notice to complainant — No 
malice — No defamation. 

Where the fa^ts were that the accused as the head 
of the Sabha^ to which complainant, was then sub- 
ordinate, received notice of the charge against hiflj 
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which he after due notice given made no attempt 
to meet and they then, according to the usual proce- 
dure when an accused party fails to appear to answer 
to a charge, passed an order of ex^communication and 
in accordance with the usual procedure imparted that 
fact to the head* of the commiiniiy in other places in 
the usual form containing a brief and accurate state- 
ment of what had occurred, and there was no sugges* 
tion of any publication to any persons who had not a 
right by virtue of their caste position to know of the 
fact. 

Held, that there was no malice however defective 
that procedure might appear to more judicial minds; 
^ai the accused were acting in good faith and in the 
interests of their community and that the accused 
were fully protected by the ninth exception to vS. 499. 
83 Ind. Cas. 999=19 M L.W. 6^9= 1924 M.W.N. 541 
= 26 Cr.L.J. 215=A.1.R. 1924 Mad. 670=47 M.L.J. 0. 

Ss- 499 ®nd 500 — Informing caete people of e*- 

commooJeaCion^Nh offence. 

Where a person was out-casted and the accused in- 
fcrmcH some persons of his caste not to take water 
from the hands of that person and that if they did so 
they will be cx-communicaled, held, that no offence was 
committed. 77 (iid. Gas. 824=22 A L J- 79=5L. R. A. 
Cr. 55=25 Cr.L.J. 47a = A.l.R. 1924 All. 694. 

S. 499, Excep. (9) — Public good — £x>cotnmuni- 

catioo ftom caste — Good faith — Test — Poblication 
of resolution of ex^communication in discharge of 
duty. 

There is a dividing line between the passing of a 
resolution at a casre meeting and its communication by 
the authorities of the caste to its members in the 
ducharge of their social duty. If any member of a caste 
puldirh to all its members a caste resolution in such 
discharge, the law will hold, the occasion of the publica* 
tion to be privileged. The member wha published it was 
bound to publish it and the members of the caste had 
an interest in hearing it. But then there must be good 
faith on the part of the member who published, that is, 
it must be proved that the publication was made with 
due care and attention. That is a question of fact. One 
t«t of good faith is whether the circumstances of the 
case show that the accused made the imputation having 
reasonable grounds to believe it to be true, ii Bom.L.R, 
638=10 Cr. L.J. 372 = 3 Ind. Cas. 744. 

S. 499, Excep. (9)— Scope. 

The accused, on receiving an information that a theft 
liad hc'-n committed at hu house by the complainant 
and on satisfying himsrll' about the truth of the 
information, communicated tliai information to the 
leaders of his caste, who eventually called a panchayat 
and oulcasted the complainant. The complainant 
charged the accused with defamation: 

Held, that the question whcih'*r the panebayat had 
jurisdiction or not was altogether immaterial. 

Held, further that alihough the imputation was of 
an offence, it would nevertheless be an imputation on 
the character of complainant. If the accused believed 
in good faiih, as he did, tlien there was nothing objec- 
tionable in lus warnmg other people about the conduct 
ot the coinpidinant so as to put others on their guard 
against her. In repoiting the matter to the panchayat, 
til'- accused was on a safer ground, since his action 
go’.:s to show Ills anxiety to bring social pressure to 
bear on complainant and thus induce her to merul her 


ways. The case fell under Excep. 9 appended to S. aqo. 
I.P.C. (1936) 163 Ind. Cat. 452 = 16 N.L^J. 204=37 
Gr.L J. 845. 

S. 499, Exceptions (9) and (10)— PabUcadon of 

reSolutioos of Pathare Samaj aboaC complaioant'o 
criticisms of a member of Samaj — Conduct of 
accused, held did not concern public — Excep, v, 
held not, therefore, applicable — Case, held came 
under Exceps. 9 and xo — Publication, however, 
held excessive. 

The complainant prosecuted tbe accused for defama- 
tion in respect of an article written by him and 
published in a weekly vernacular newspaper called 
^‘Rashtratej,*’ The compiainani and the accused were 
both members of the Pathare Ksbalrlya community, 
the memberi of which live mostly in Bombay and the 
Kolaba District. The complainant was a journalist, 
and in a magazine which he published called ^‘Udbhar.’' 
be bad made criticisms on one R, a member of this 
community. These criticisms were resented and (here 
was a meeting of a society called Pathare Kshatrlya 
Vaktrotwottejak Samaj which passed resolutions con- 
demning the complainant. The article, which was the 
subject of tbe defamation case was published in tbe 
'*Rasbtratej’* newspaper. It purported to give an ac- 
count of the meeting of the Samaj and the resolutions 
passed there at. The accused claimed that bis conduct 
m writing this article was privileged and covered hy 
Excep. I to S. 499, Penal Code, that is to say, his con- 
tention was that the imputation made was true and for 
the public good: 

Held, that assuming that tbe imputation >vai truCj 
that is to say, that the newspaper article gave a sub- 
stantially correct account of the resolutions passed by 
the Samaj, it could not reatonably be argued that 
the publication of ihcsc resolutions was for the public 
good Tl'e conduct of the complainant was a matter 
wh'Ch concerned ihe Pathare KthaCrlya community 
aod did not in any way concern the public. The ex- 
ceptions which would properly apply to the case were 
Exceps, 9 and 10. Those exceptions required proof of 
good faith. But, apart from the question of good 
(aith. it would clearly be going too far to say that it 
was necessary for the protection of the interest of the 
accused or other members of the community in ques- 
tion that these resolutions should be published in a 
newspaper. It was clearly excessive publication which 
would take the case out of the privilege conferred by 
Fxceps. 9 and to. A.l.R. 194.1 3010.410=43 Bom.L.R. 
737 = 43 Cr.L.J. I74“»97 Ind. Cas. 502. 

— — Ss. 499, Exceptions 9 and 10 and 500— Accnsod 
refusing so attend paod^yat of which complainant 
was meznber— Statement in explanation of refusal 
'^Allegation that complaioant bad been out-castod 
—Statement, if falls within Exceps. 9 and 10 to 
S. 499. 

Where it was alleg'*d that the accused used the follow- 
ing words in respect of the Complainant while refusing 
to attend a panchajat of which complainant was a 
member; “biradarl ka mulzlm bai Huqqa band hal. 
Biradrl main khana kbane ka qabil nahin bai Utba 
dlya jae’*, and the accused was convicted of the offence 
of defamation under, S. 500, Penal Code: 

Held, that the words only meant that the complainant 
had committed some offence against the rules of the 
caste, that he had been outc.-isied by a part of the 
caste and that he should be outcasted by the rtit and 
that the allegation was made merely to explain the 
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fact that the accused and bit followers were unable to 
take part in a panchayat to which the complainant 
was admitted, and that the conduct of the accused in 
making the statement came within the meaning of the 
9th and loth Exceps. to S. 499, Penal Code. A. I. R. 
1933 Oudh 377 = 10 O.W.N. 778=35 Cr.LJ. 180=146 
Ind. Cas. 821. 

S. 500— Privilege of caste panchayat^ — Limits 

— Defamatory statements made against a person 
before a panchayat of composite castes and 
oatcasting — Claim of privilege— If available. 

While a caste, like the Vanoia caite, will have a 
customary right to go into the allegations of immora- 
lity made against a woman of their tribe, in order to 
safeguard caste purity and prestige, no such customary 
right has been given for a composite assembly 
consisting of various castes like barbers, pipers, 
washermen, yadavas and others to join with the 
Vannias in holding such an asiembly wherein defa- 
matory statements are made and acted upon and a 
Vannia is outcasted. Hence where some persons 
belonging to Vannia community assemble such a 
composiie panchayat and institute an enquiry into the 
conduct of the daughter of a member of that commu> 
nity at which they make defamatory statements and 
that member is outcasted, a pica of privilege which 
could have been claimed by them had they confined 
the panchayat to members of the interested caste, 
nam^y, Vanniakula Kshatrias, will not be available 
to them as the panchayat was of different castes and 
tribes. 63 L. W. 145=1950 M. W. N. 155=51 Cr.L.J. 
7i6=A.I.R. 1950 Mad. 409= (1950) i M-L- J- 194. 

S. 499 Exccp. 9 — Applicability — Latvyer putling 

questions containing imputatlvins to witness — 
Offence committed by client. 

If under instructions from his client a lawyer puts 
questions containing imputations to a witness in open 
Court, the publication is by the lawyer and the client 
cannot be charged directly with the offrnce of 
defamation because the client at most is an abettor. 
It may happen in a particular case that tbe lawyer 
has a good defence, whereas the client might be still 
liable for abetment. 50 C.W.N. 545 = 228 Ind. Cas. 13 
= 48 Cr.L.J. i 5=A.I.R. 1947 Cal. 278. 

~ — S. 499, Exception 9 — Scope — Social club— Com- 
mittee— Honest freedom of expression must be 
preserved to committee. 

It is extremely difficult in a social club for a com* 
mittee faced with any form of disciplinary action 
against members or quati members to act with 
univcrial approval. It is for that reason that, even 
if wrong, committees deserve and arc given that 
protection embodied in Expt. 9 without which it 
would be impossible for such a body to function. 
This is most especially so when a complaint has to be 
issued not to a member himself about his own con- 
duct but to a member relating to tbe conduct of 
another person. Honest freedom of expresiion must be 
preserved unless committees are always to have the 
threat of criminal proceedings hanging over them. 

Held, in the present case that the accused, viz., the 
Committee members of a club, acted in good faith 
even if they were mistaken, and did not act without 
due care and attention in writing a letter to the 
member of the club, the husband of the complainant 
regarding tbe breach of dub aules by her, whi^ letter 
was alleged to contain defamatory matter. A.I.R. 1946 


Mad. 223=I.L.R. (1945) Mad. 749=1945 M.W.N, 
249=(i945) 2 M. L.J. 435- 

S. 499, Excep. (9I — Protection under— Plea of 

good faith — How negatived. 

Where the accused has made certain imputations 
only as a matter of opinion in good faith and for public 
good after taking due care and caufion, he is pro- 
tected by exception 9 to S- 499, Penal Code though the 
imputations are baseless and incorrect. The plea of 
good faith may be negatived on tbe ground of 
recklessness indicative of want of due care and 
caution if the imputations bad been made as catego- 
rical statements of fact. A.I.R. 1944 Mad. 484 = 1944 
M.W.N. 322 = 46 Cr.L. J. 71 = 215 ind. Cai 254. 

Sb- 499 Excep. (9) and 500— Press, position of 

The press and authors and publishers of books 
have no special privilege. They are in no better 
position than any other man. if they make aiscrtions 
of facts as opposed to comments on them, and those 
assertions are delamatory, they must either justify 
those assertions, or, in the limited cases specified in 
the Ninth Exception to S. 499, 1 . P. C., show that the 
attack on the character of another was fur the public 
good and that it was made in good faith. A.I.R. 1942 
Nag. 117=43 Cr.L.J. 856=1942 N.L.J. 303=1. L. R. 
(1943) Nag. 347=-202 Ind. Cas. 543. 

S. 499» Exccp. 9 and 10. 

Exceptions 9 and 10 to S. 499 both require the 
existence of good faith which implies tbe exercise of 
due care and attention. A.I.R. 1940 Nag. 249= 
I.L.R. (1942) Nag. 208=41 Cr.L.J. 734=1940 N.L.J. 
309=189 Ind. Cas. 382. 

— — S. 499 » Exccp. fg)— Pablication to lawyer— 
Quesiion by lawyer on instructions— Objection- 
question not insisted. 

In the course of the trial of a civil suit, the Advocate 
of the petitioners in cioss-cxamining one of the other 
party*s wiincstcs, aikcd him whether his daughter bad 
given birth to a child without having been inariicd to 
a man. This question was entirely irrelevant to the 
proceedings and was objected to by the witncis and 
disallowed by the Judge and the question was not 
pressed. The question had been put by tbe Advocate 
under initruciions from his client and with a belief 
that it was permissible under S. 146 (ij, Evidence Act. 
There was nothing to show that the petitioners made 
this imputation to any other person than their own 
lawyer and that they made the imputation, not in 
good faith with the beiiel that it was open for them to 
do so: 

Held, that the accused could not be convicted under 
S. 500, I. P. C., in thes«’ circumstances. They were 
entitled to the benefit of Exccp. 9 to S. 499, I.P.C., in 
the publication made by them of tbe dclamation to 
their lawyer. A.I.R. 1937 Rang. 535=39 Cr.L.J. 
229=172 Ind. Cas. 953. 

— — S. 499, Excep. (9) — Statement by witness in 
compromise talk — Protection. 

A statement by a witness in tbe course of a compro- 
mise talk before the Judge in chambers that the com- 
plainant was heavily indebted and an insolvent is 
protected by Excep. 9 to S. 499, I.P.C. 1937 M.W.N, 
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s. 499» E*c^p. ( 9 )— Election contest— Accnsed 

Issniog poster against rival Barrlwter saying that 
hoilowoees of his capacity as Barrister Is exposed 
— Protection under Excep. 9 , if available. 

In the course of an election contcft* the accused 
issued and published a poster against hif rival candi- 
date, a Barriftter-at-Law which contained the words; 
“The hollowness of Mr, — 's capacity as a Barrister has 
been exposed;" 

Held, that tliesc words meant that the unsoundness 
of the rivals knowledge or capacity as a Barrister had 
been exposed and tbe imputation undoubtedly was 
wlculatcd to lower in the estimation of others the 
intellectual qualities and the aptitude for bis profession 
as a Barrister in him. 

Held, also that the accuicd bad no justification 
whatever in dragging his rival’s position a« a Barrister 
into the limelight of publicity in a language which 
amounted to a serious a pcrsion upon his professional 
status and was calculated to lower him in the eyes of 
the public as a Barrister. The profession as a Barrister 
is a highly honourable one and to say that his position 
as a Barrister is hollow and has been exposed in a 
poitcr which was broadcast throughout the length and 
breadth of tJic constiiuency does not afford the 
protection laid down in Excep. 9 to S. 499. Penal Code. 
A.I.R. 1936 Lah 294=37 Cr. L.J. 1033=164 lud. 
Cas. 609. 

S. 499 — Report to Police. 

If a perron receives information that other persons 
are about to do him barm, be is i.ure]y entitled to go 
to the Police and ask for protection without himself 
being bound to conduct the enquiry him^ell. The 
Police are there to make such enquiries and to protect 
people in nerd of protection and if he can show that 
be did receive the informauou, it cannot be held that 
he did not act in good faith and was not actinft in liie 
protection of his own inicrca. Conscquenily, a pro- 
secution for defamation for repnriing to Police cannot 
be maintained. A.I.R. 1935 Rang. 297=36 Cr. L.J. 
*3^7 = 158 Ind. Cas. 93. 

S. 499, £xcop. (9), 

The accuicd can claim the privilege of Excep. 9 of 
S. .jOQ. if he proves that the imputations were made 
in good faith for tlie protection of ihe interest of the 
perion making it or of any oilier person. 1935 M.W.N. 

365- 

S. 499 Excep. (9) — Remarks by accused by 

way of protest and for protection of his iniercst 
—Words casting imputation on comptainant’a 
iharacter — Accused, if protected by Excep. 9. 

A bad filed a criminal ctimplaint acainst the ser- 
vants of B, The Tahsildir of ihc place wishing lo set- 
tle the matter called A and U and under protection 
from the Tahsildar A agtccd not to press his com- 
plaint. B compelled A to appear before him where- 
upon A refused to selth: the matter. Verbal alterca- 
tion followed and in the heat of the moment, A told 
the Tahsildar that though B was an Honorary Magis- 
tr-ite, he had no laiih in hii justice. He further said 
Uiat B was in ihc habit of telling lies and that he 
might gel A murdered; 

Meld, that although these words cast an imputation 
on B'l character, they ^vcre made in good faith and 


as a protest agunst the conduct of the Tahsildar who 
was trying to use official pressure to bring about the 
compromise between A and the servants ofB and as 
the remarks were uttered by way of protest and for 
the protection of his interest in the criminal charge, A 
was protected by Excep. 9 to S. 499, Penal Code. 
A.I R. 1934 Oudh 169=11 O.W.N. 382=35 Gr.L.J, 
703=148 Ind. Cas. 514. 


■■■ S. 499> Excep. ( 9 ) — Mere belief In good faith 
— If aoflicieat. 

Exception g, S. 499 only means that a man who 
makes an imputaiion in good faiib and makes that 
imputactoD for tbe protection of the interest of him- 
self or of any Other person is outside tbe operation of 
S. 499, l.P.G. There is no justification for reading 
the exception at mcaaing that if the person making tbe 
imputation believes in good faith that he has been 
acting for the protection of the interest of himself or 
any other person, he is not liable. 3 All. 815, Appr. 
113 Ind. Cas. 213=51 All. 313=26 A.L.J. 1334=10 
L.RA.Cr. 1=11 A.I.Gr.R. 49=30 Cr.L.J. xoi = 
A.I.R. *929 All. I. 

S. 499 , Excep. (9)-~A European lady living 

with S. as vvife and subsequcotly marrying him 
— She making attempts to murder her huoband— 
Her father in-law making statements that she 
was insane and likely to cause danger to her 
hnsband and that she was *man- mad'— Applica- 
bility of exception. 

Wife of certain Mr. Thomson became an intimate 
friend of certain military officer S, Rajput by caste, 
while be was at Allahabad, and afterwards in the 
life time of her husband the two met secretly. On the 
death of Mr. Thomson the two met openly and began 
to live as husband and wife. One illegitimate child 
also was born. When the officer was posted at 
Quetta she too followed him there- Thereafter S was 
Sent to Moradabad for his training, having been 
transferred to the Political Department. Then the two 
were married secretly. The head of ihc training insti- 
tution having come to koow that S was living with a 
European lady who was reputed not to be his wife 
pressed for disclosure of their relationship and the 
fact of marriage was at last discloied. Thereupon S 
was reverted to r^ular military department. In the 
meantime the couple was not living a happy life and 
it was found that ibe Wife had made several attempts 
either for suiciHe or for murder of her husband. The 
couple then went to Delhi where the father of S then 
was living, and then again returned to Moradabad. 
The father of S then went to Moradabad and inter- 
viewed the head of the training institution and also 
llie District Magistrate. During the interview he 
elcfamed wife of S firstly by saying that she was of un- 
sound mind and, therefore, likely to murder her 
husband, and .secondly that she was of loose moral 
character and the word used was a “man-mad''. She 
then complained for defamation. 

Held, that the first statement though defamatory 
was covered by Except. 9 to S- 499 in as muiji as the 
statement was made in good faith and for the protec- 
tion of hi. son’s intcrcit. While the second statement 
was not rneani to serve any useful purpose and' there 
was no justification for charging the complainant 
with sexual immorality, it did not, therefore, come 
within the operation of Excep. 9. 113 Ind. ai3 

All. 313=26 A.L-i. 1334=10 L.R.A. Cr. x=ii 
A.I.Cr.R. 49=30 Cr,L.J. ioi=A.l.R. 1999 All. t. 
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— Ss, 499 Excep. (9) and 50o--Good faith— M«an« 
ins— Ignorant and tii^d man preferring com- 
plaint to Magistrate ~ Object being to protect 
himself, not to injure other^^Offcnce under 
S. 500, I«P.C., if constituted. 

Good laiih in the nioth exception to S. 499, I.P.G., 
requirci not logical infallibility but due care and at- 
tention. In determining vvhetfcer due care was taken 
by the accused allowances have got to be made, bis 
capacity to reason, the circumstances under which he 
was placed and the occasion which necciiitated bis 
making the imputations. Where a comparatively 
ignorant and timid man apprehending harassment by 
the complainant presented a petition to a Magistrate 
and he was prosecuted for allegations contained there 
in, held, that the accused apparently acted more (o 
protect himself than to injure others and that con- 
sidering the circumstances under which he acted, the 
conviction under S. 500 was not sustainable. 51 
C.L.J. 472n=34 C.W.N. xo7o=A.I.R. 1929 Cal. 779. 


9th Exception to S. 499 superfluous. For if the person 
against whom the imputation is to be made admits the 
truth of it, protection is given by the first exception; 
if, on the other hand, he denies the turlh of it, the 
defamcr will not be entitled to plead good faith under 
the gih Exception under any circumstances. Good 
faith under the 9th Exception requires not logical in- 
fallibility but due cate and attention. But how far 
erroneous actions or statements arc to be imputed to 
want of due care and caution must in each case be 
considered with reference to the general circumstance 
and the capacity and intelligence of the person whose 
conduct is in question. It is only to be expcct<d that 
the honest conclusions of a calm and philosophical mind 
may differ very largely from the honest coDcluiions of 
a person exci'cd by sectarian zeal and untrained to 
habits of precise reasoning. It is conceivable that ihcic 
may be mutual confidence or a code of honour even 
among criminals. 71 Jnd. Cas. 792=27 C.W’.N. 3O9 

= 24 Cr, L.J. 248=50 Cal. 518= A.I.R. 1923 Cal. 470 
(F.B.). 


S. 499, Excep. (9) — Interest in making allega- 
tions — Exception. 

Where a lawyer’s notice was sent on behalf of the 
widow of a deceased Hindu in which the accused was 
charged with criminal breach of trust and theft of the 
properties of the deceased and he was threatened 
with civil and criminal proceedings and the accused 
sent in his reply through a Vakil all*-ging that the 
widow was living an adulterous life and that she was 
discarded owing to her such conduct by her husband 
that her daughter was not the daughter of the hus- 
band and that she had never lived with the deceased 
for about twenty-five years and the accused, who was 
the deceased’s nephew, claimed under a Will by the 
deceased, held,^ that Exception 9 applied to the case. 
The accused being directly interested in making these 
allegations the terms employed were not too violent 
for tlw occasion or disproportionate to the facts. 85 
Ind. Cai. 44=20 M.L.W. 779=26 Cr.L j. 4a8=A.I.R. 
1925 Mad. 246. 


S. 499, Excep. (9)— Absence of good faith — 

Where on flimsy materials the accused charged a 
doctor with conspiracy in drugging a certain person |0 
^ Jo *’cnder him unconscious and to cause him to be 
taken to cremation and where the accused had not 
made any enquiries before the publication of the charge 
or had not at his disposal or within hii knowledge any 
of the materials which he produced at the trial, held, 
that he was not protected by the 9th exception as he 
had not made it m good faith, and as good faith was 
not established it was not strictly necessary to consider 
if the public good was involved. Certain evidence 
produced at the trial cannot be used to establish due 
care and attention unless the evidence was in the 
possession of the accused when he made the statement 
83 Ind. Cas. 631 = 28 C.W.N. 579=26 Cr. L T. *71- 
A.I.R. 1924 Cal. 611. ' 


Ss. 499 Excep. (9) and 500— Essentiald 

viction — Plea of good faith* 


for con« 


It 15 dangerous to lay down as a rule of law that a 
person before publishing defamatory statements should 
even as a mati^cr of prudence, seek information as to 
the truth of the imputations from the person avainst 
whom they are made. The position of the person 
defamed would not make any difference, for however 
highly placed a person may be, be may not be above 
human frailties. The contrary view would moke the 
J 12 — F. V. D.- 39 . 


S. 499, Excep. (9) — Failure of pUa under— 
Applicability of exception to S. 79. 

No case can be made out under the general excep- 
tion of S. 79, I.P.C. when the plea under the ni»>th 
exception to S. 499, I.P.C. has failed, since ‘*gocd faith” 
must be proved in either case. S. 79 of the penal 
Code does, not limit or expand the defence available 
under the 9th Exception; and it does not dpply to a 
case where the Code expressly provides similar ground 
of exoneration in respect of a particular offence. In 
a case of defamation, the accused has to establish good 
faith, if he pleads it, as any other fact and the question 
whether he committed a mistake of fact or law docs 
not arise. 71 Ind. Cas. 792 = 27 C.W.N. 389=50 
^ 1 . 5x8 — 24 Cr.L.J. 248=A.I.R. 1923 Cal. 470 


499 » Excep. 9 — Defamation — Pleader 
making imputations against prosecution— 

Witness in cross-examination— Presumption of 

good faith. 

Questions which a pleader asks in cross-exauiinaiion 
arc pr«umcd to be asked in good faith for the protec 
non of hts client. The presumption is, therefore, that a 
question in cross-examination making an imputation 
affords no ground for a criminal prosecution. To rebut 
this presuniptiori of good faith, it must be clearly pro- 
ved that the pleader was actuated by an impioper 
motive personal to himself, and not by a desire lo pro- 

-Vs r W v"'.” ''“-"r- 5'4=H Cr. L.J. 5 s8 

liS G*W,Ns 424=20 Ind. Cas. 1008. 

;S. 499, Excep. (9)— Statement made to protect 

i“ as to inference— Buna 

““““S' - P-P- 

K a creditor of J of the firm of J. S. and Co., lound 
his da rn again^ J resisted until he sued and got decrees 
apamst mm. K came to know that V, a member Tf 
J s firm, had presented his petition of insolvency K 
also knew that Vat the time cf filing his J, it ion 
had claims against firm. R thereupon circalaJed 
J r and^Co had dealings with the nrm of 

J. and Co., a letter warning them not fo 

payments to the firm and containintr thr full 

statements* /i^ * v aiuin^ tnc inllowmff 

5 auments,— (I), fhat a member of the firm V 

filed his petition under the Insolvency Art “il/’i ^ 



PENAL CObE (>^LV OP iS6o) — Ss. 499 500 — Czceptiott6. 


1226 


I2t9 


ed to collect the outstandings and were not in a peti- 
tion to give an effectual discharge to persons making 
payments; (3) that K was taking steps to have all 
the other members declared insolvent. It was found 
that the firm of J. S. and Co., was without capital, 
and that subsequently to writing the letter K did 
file the petition of insolvency against the other 
members of the firm, though unsuccessfully; — Held, 
on the above circumstances, and taking the letter as 
a whole, that there was no defamation, the case fall- 
ing under Excep. 9 to S. 499. That the statement that 
the object of V’s filing the petition of insolvency was to 
defeat creditors was merely a statement of the reason 
which induced K to make the request he did to the 
recipients of the letters, and the insertion of this 
inference alone was not sufficient to take the letter 
out of the exception. It was observed that a libel of 
this kind being analogous to an action on a case 
for special damage (caused, ai alleged, by reason of 
injury inflicted on complainant’s business by specific 
allegations made with respect to that business) can 
more properly be dealt with in the civil than in the 
criminal court. (1904) 9 C.W.N. 195—a Cr.L. J. 47. 


6 (h). Exception (xo). 

See also Note 6 (g). 

*— — S. 499, Excep. (10) — Applicability — Caste mwt- 
ing— Untrne allegation as to wife of member 
hasdng been married before— 'Offence. 

Exception 10 to S. 499, I.P.C., deals with cases 
instance where one man wants another against employ- 
ing a third person in his service saying that he is a 
dishonest person. Where at a caste meeting the accus- 
ed was proved to have stated that the complaiuaixt s 
wife had been married before and a prosecution for 
the offence of defamation was launched against him, 
held, tliat exception 10 to S. 499 was inapplicable. 
127 Ind. Gas. 553*=34 C.W.N. 58o=A.I.R« 1930 
Cal. 645- 


7, Fair comment. 


Se. 499 and 500 — Fair comment — Limits of. 

In order that a comment may be fair, the following 
condilions’rousi be satisfied; (a) It must be based on facu 
truly 8tatc*d. (b) It must not contain impuutions of 
corrupt or dishonourable motives on the person 
whose conduct or work is criticised, save in so far as 
imputaiioni arc warranted by the facts, (c) It must 
be the honest expression of Uic writer’s real opinion. 


Every latitude must be given to opinion and to 
prejudice, and then an ordinary set of men with 
ordinary judgment must say (not whether they agree 
with it, but) W'heihcr any fair man would have made 
such a comment. Mcic exaggeration or even gross 
exaggeration would not make tne comment unfair. 
However wrong the opinion expressed may be in point 
of truth, or however prejudiced the writer, it may still 
be within the prescribed linm. The question which 
the jury must consider is this — would any fair man, 
however prejudiced he may be, however exaggerated 
or obstinate his views, have sai<l that which lim 
crKicism has said. A.i.R. 1942 Nag. 117=1943 N.L.J. 
^03=1. L.K. (1943) Nag- 347=^43 Cr. L.J. 856 = 202 
Ind. Cas. 543. 


Ss. 4OO and 500—WUfuI mis-ropresentaticn or 

mlii-btutfmeoi without duC enquiry— No fair 
(iontDieot. 


There is a distinction between *Tair comment*' 
based on well known or admitted facts and the 
assertion of unsubstantiated facts for comment. Where 
comment is made on allegations of fact which do not 
exut, the very foundation of the plea disappears. A 
wilful mis-representatiun of fact or any mis-statement 
which an editor could have discovered to be a mis-siate- 
meot if he had made proper enquiries cannot support the 
pica of "fair comment'* as an editor must make 
due enquiries as to its truth before disseminating the 
statement of those facts. 116 Ind. 031.99=23 $.L.^ 
216=30 Cr. L. J. 548=12 A-I.Cr.R. 365=A.I.R. 
1929 bind 90. 

"-'■■■Sg. 499 and 500 — Comment based on mi i- 
etatemenc of facts— 'No fair comment. 

.Allegations on the ground of fair comment can- 
not be justified the moment it is shown that the 
criticism is based upon a mis-statement of facts. 98 
Ind. Cas. 481 = 7 L-R.A.Cr. 201 =27 Cr.L.J. 1361 = 
7 A.I.Cr.R.3=A.I.R. 1927 All. 116. 

Ss. 499 and 501^— Imputing motive to conduct 

— No fair comment. 

Every one has a perfect right to criticise a man’s 
public conduct, to denounce its impolicy and even to 
denounce its folly or its absurdity or the mischievous 
consequences which wll result from it. But a line must 
be drawn between hostile criticism on a man’s public 
conduct and the motives by which that conduct may 
be supposed to be influenced. 76 Ind. Cas. 230 = 25 
Cr.L.J. 134 = 17 S..L.R. 245=A.I.k. 1924 Sind 129. 


— S» 499 — Fair comment— Defamation— Attribu- 
ting motives— Denial of libel — Justification by 
truth. 

To say of a person that he makes gifts to certain 
funds not out of charity but from self advantage is 
defamatory if the wrords used incite public contempt and 
ridicule. A fair comment must be based upon the 
facts and the writer is not entitled to invent facts nor 
can the conduct of public man or of a person in his 
public character be assailed as dishonest simply because 
the writer fancies such conduct is open to suspicion. 
Ad accused justifying bis libel cannot both deny as 
well as justify it. 19 Cr. L. J. 129 = 43 Ind. Cas. 4i7» 


^S. 499, Excep. (3) — Fair comment — Exception 

ni— Privileged occasion— Exaggeration. 

If the occasion is privileged, it is not necessary to 
justify every detail, provided the gist of the libel is 
correct. Where in a newspaper report the main 
assertion is true, mere exaggeration or departure 
from strict truth dors not deprive the accused 
of (he privilege given him by Exception III. Mere 
exaggeration or even gross exaggeration does not make 
the comment unfair, especially where the matter is 
one of public interest, provided, there is no mis- 
repreienlatiun or suppression of facts. 8 S.L R. 143 
--;6 Cr.L.J. 141=27108. Ca*. 205. 


S« 499 » Fa* ( 9 ) — Fair comment— Magistrate-* 

Imputation on character of— JonmalJat"Abseoca 
of reasonable grounds. 

Where on a charge of defamation the accused 
sets up a defence under Excep. (9) to S. 499 
of the Penal Go<le the question for the jury 
i> whether in publishing the libels lomplained 
cf, the accused acted in good faith and in tb< 
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belief of their being true, after giving due care and 
attention to their being lo. 

Where there is no defence (under the exception) 
* substantial portion of the libellous matter a con- 
viction under S. 499 is legitimate. 

Where in the course of ihc trial, the evidence 
revealed that in writing the libel the accused 
bad proceeded on a gross mistake of fact, the mis- 
take should have been acknowledged and a prompt 
apology tendered. 4* Cal. 1023=41 I.A. 140=18 
C.W.N. 785=26 M.LJ. 621=15 Gr.LJ. 309=1 LW. 
^1=7 Bur. L. T. i67=(i914) M.W.N. 506=16 
M.L.T. 79 = *2 A.LJ. 1042=20 C. L.J. 161 = 16 Bom. 
L.R. 544=8 L.B.R. 16=23 Ind. Cas.66i (P.C.). 

S. 499 ^“Fair comment™' Dishonest or corront 
motive. 

An article in a newspaper which is a fair comment 
on public affairs and merely an expression of opinion 
“ defamatory unless proved to be the outcome of 
a dishonest or corrupt motive. (1914) M.W.N 2*^1 = 
*5 Cr. L. J. 357=23 Ind. Cas. 725. 


— -S. 499™Fair comment— Matter of pnblic 
interest. 

In the matter of public interest, the Court must not 
weigh any comment on it, in a fine scale. Some 
allowance for intemperate language must be made if 
the writer keeps himself within the bounds of sub* 
stantial truth. 13 Bom. L. R. 1187=12 Cr. L.J. 505 
= 12 Ind. Cas. 971. 

— — S. 499, Exceps. 3, 6, 9, Ss. 500, 52— Right of 
fair conunent — Malice — Good faith. 

The word “malice** in the legal use of that term is 
not limited to hostility of feeling, but by virtue of its 
ethnological origin, extends to any state of the mind 
which IS wr^g or faulty (whether evinced in action by 
excels or defect) such as would be unjustifiable in the 
circumstenccs and incompatible with tborouRhIy 
innocent infentions. It is not necessary that such 
impropric^ of feeling should in all cases be establish- 
td by evidence extrinsic to the comment which is the 
subjc^ of the complaint. For whether fair comment 
w to be regarded as following under a branch of the 
I aw of privilege or not, it cannot excuse an enquiry 
arliing not from the more act of criticism but from a 
state of mind m the criuc which is in itself unjustiBablc 

. . a J a .a . ^ ^ . * . • . ^ t ll C T by reason of 

an evil intent in him or by reason of mere recklcsseness 

in making an unwarrantable assertion. For then the 

cormnent would not be fair comment at all. The rieht 

of fair comment involves two essentials; first, that the 

imputation should be comment on the work criticised 
and second, that it should be ‘fair,’ that is to say 
if It professes to be an inference drawn from the 
wrilcms of that work, it must be an inference which 
It IS possible to draw therefrom. Good faith rcauirrs 

not logical infallibility but due care and attention. But 

how far erroneous actions or statements are to be 
i^mputed to uani of due care and caution must in each 
case be coniidcred wi^ reference to the general circum- 

the capacity and intelligence of the person 

« only to be expect- 
».he honest conclusions of a calm and philoso- 

^ largely from the honest 

conclusions of a person excited by sectarian zeal and 

umraincd to habits of precise reasoning. At the >ain« 

time It must be borne in mind that good faith in the 

ormation or expression of an opinion, can afford L 


protection to an imputation which does not purport to 
be b^ed on that which is the legitimate subject of 
public comment. The object of Exception 6 to S. 409 
13 that the public should be aided by comment in its 
judgment of the public performance submitt^ 10 its 
judgrnent. Comment otherwise defamatory is juktified 
on this ground alone. The comment must, thriefiie, 
make it clear to the public that decision it invited only 
on such evidence as is supplied by the public perfor-*- 
mance. It follow* that an imputation on an author 
made by a critic without reference, express or implied, 
to the work under criticism, if in terms so general as 
to be capable of conveying an unfavourable impression 
ofh*ra apart from what appears in hb work, cannot 
be justified by the critic on the ground that his inten- 
tion was to base his imputation solely on the work 
reviewed and that he had in his mind a passage there 
in supporting the imputation. The responsibility of the 
critic is to be gauged by the effect which bis comment 
b calculated to produce and not by what he says was 
hb intention. It b not enough that be should intend 
to form hb opinion on the work before him. 
He is abo bound in the words of the execution to 
caress his opinion with due care and caution and to 
give the public no ground for supposing that he is 
speaking of anything but the performance submitted to 
its judgment. (1907) 9 Bom. L. R. 230=31 B. 293. 


8. Good faith, 

See also ; Note 6. 

■ Ss. 499 and 500 — Enquiry before publication^ 
Editor of a journal. 

The editor of a journal is in no better position than an 
ordinary subject with regard to his liability for libel. 
He is bound to take due care and caution before he 
makes a libellous statement. A.I R, 1944 Mad. 484 = 

1944 M.W.N. 322=46 Cr. L. J, 71 = 215 Ind. Cas. 
254. 


S». 499 and 5 oo‘^Editor*a duties. 


Before any editor publishes matter which b clearly 
defamatory on the face of it, he should take steps to 
have an inquiry made by some members of his staff 
or some reliable perJon on the spot, and he should only 
publish the matter if he considers that he has sufficient 
evidence available to bring himself within the provi- 
sions of one of the exceptions to S. 500, Penal Code. 


It IS certainly not using due care and attention to 
publish defamatory statements about a person and also 
to publish hb denial and let the public take their choice. 
A. I. R. 1933 All. 434=34 Cr.L.J. 926=1933 A.L. T. 
M93“«45 ind. Cas. 126. 


499 500— Enquiry before publication 

—Duties of editors. 

An editor should be most watchful not to publish 
dcfamaiory attacks upon individuals unless hr first 
takes reaionable pains to ascertain that there arc 
strong and cogent grounds for believing the informa- 
tion, which li ^cni to him, to be true. 117 Ind, Cai 
355 = 30 Cr.L J. 766 = 26 A.L.J. 509=9 L.R.ACr 
104 = 10 A.I.Cr.R. 145=.A.I.R. 1928 All. 321 


S. 499. 

In dealing with the question of good faith 
proper pomt to be decided is not whether the alf 
tion, put forward by the accused in support of 

but whether hr 

informed and had good reaioo after due carr 


thr 

ga- 

the 
\s as 
and 
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attention to believe that they were true. A.I.R. 1943 
Oudh 1=1942 O.W.N. 530=44 Cr. L.J. 33=1942 
A.W.R 333 = 203 Ind. Cas. 143. 

S> 499 — Persons acquitted of certain charge— 

Complainant repeating charge must show good 
foith. 

When a man is charged with something and acquit- 
ted after trial, the man who repeats the charge has to 
be on very sure ground if he wishes to plead that he 
repeats tbii charge in good faith. A.I.R. >938 Rang. 
23* = 39 Cr.L.J. 663 = 1938 Rang. L.R. 404= *75 
Ind. dw. 915 (t.B.). 

— S. 499i Exceptions* 

If the pamphlet contains defamatory words but 
published in good faith it certainly comes under the 
exception under the section. 1935 M.W.N. 253. 

S 499— Defamation— Good falih, presump- 
tion as to — Repetition of offence— Absence of 
apology — Presumption, if destroyed. 

Where the offence of defamation is repeated and the 
accused has neither apologised nor is there any indica- 
tion that he was acting solely according to^ his privMc 
opinion, the pretumption of good faith U destroyed. 
A-I.R. 1932 Nag. 97 = 28 N.L.R. xo6=33 Cr.L j* 
835 = 139 Ind. Gas. 401. 

— Sa. 499 and 500 — Good faith — False claim 
In a post card. 

Putting forward a false claim in a post card to the 
effect that the addressee should pay the addressor a 
certain sum of money, docs not prima ^cic J*nount 
to defamation as defined in S. 499> I- 3 P.W.R. 

1909 Cr.e=9 Cr.L.J. *54 = ** 99- 

S. 500— “Good faith”— Bona fides— Malice- 

Express malice. 

Where the accused told his friend E and subse- 
quently at the insUnce of E wrote to the superior 
officer of the complainant to the effect that the com- 
plainant and the wife of E had been seen behaving on 
a certain night in such a manner and under such cir- 
cumstances as to render unavoidable the conclusion that 
acts of 1 impropriety look place between them and it 
was found that the accused honestly believed in the 
truth of the statements. 

Held, (1) that the accused could not be convicted 
of an offence under S. 500, unless express malice was 
proved by the prosecution; (2) that though a person 
in a higher social position than the accused would 
have probably acted differently under the circum- 
stances it did not follow that the accused was therefore 
actuated by malice in acting as be did. (1906) 11 
C.W.N. 390 = 5 Cr.LJ. 160. 

— S. 499— Privilege, 

A finding of j>rivilege is not a finding of good faith, 
92 Ind. Cas. 1429 = 24 A.L.J. 329=27 Cr.L. J. 253«-7 
L.R.A Cr. 64 = A.1.R. 1926 All. 287. 

Q. Imputation against company or aseociatioo 

of per^oos. 

S. 499— Company— Imputation against cal- 

cu'attd 10 barm reputation of officers — Offences 


—Burden of proof— Daty of prooecudon— Want of 
good faith. 

An imputation against a comply, such as a 
Co-operative Bank, or an association or collection 
of persons as such, which is calculated to barm the 
reputation of the officers of the Bank would amount to 
defamation under S. 499, Code. The onus is, 

however, upon the prosecution under S. 5®*> L P* 
Code, that not only U the matter complained of 
defamatory but also that it does not come under any 
one of the exceptions to S. 499. ®*S*> good faith, under 
exception 3. A.I.R. *95® P^t. 545. 

S. 499, Expl. (a)— Whether applies to com- 
plaint of an individual as such. 

If a collection or company of persons as such is 
defamed, one of their members may make a complaint 
on behalf of the collection or company of persons as 
a whole according to Expl. 2 to S. 499, Penal Code, 
but the defamation must be shown to be of all the 
persons in the association or collection as such; the 
defamation it of the collection or association ^ lucb. 
If, therefore, the complaint is one of an individual as 
such, Expl, 2 has no application. A.I.R. 1938 Sind 

88 = 39 Cr.L. J. 5 i 8=1.L.R. (1939) Kar. 1 = 175 

Cas. 9. 

— . Ss. 499 and 500 — Well-defined class defamed 
—Every member can file complaint. 

If a well-defined class is defamed, each and every 
member of that class can file a complaint. In other 
cases, the defamatory words must refer to some ascer- 
tained and ascertainable person and that person must 
be the complainant. Where the words reflect on each 
and every member of a certain number or class, each 
or all can sue. If the words reflect impartially on 
either A or B, or on some one of a certain number or 
class, and there is nothing to show which one was 
meant, no one can sue. If a person complains that 
he has been defamed as a member of a class, he must 
satisfy the Court that the imputation i* against him 
personally and he is the person aimed at beJore he can 
maintain a prosecution for defamation. A.I.R. 1937 
All. 677 = 1937 A.L.J. 781 = 38 Cr.L.J. 1086=1937 
A.W.R. 708=171 lad. Cai. 534, 

— ^Ss. 499 stnd 500 —Imputations against defined 
class— Right of lach member individually to 
take action. 

Where certain articles published in a paper contained 
scandalous accusations against the girl students of a 
college and implied that die gins were habitually guilty 
of misbehaviour described in the article, the inevitable 
cfTccl on the reader must be to make him believe ibal 
it is'habitual with the gills of the college to behave 
in this way. As by tbe articles all the girls in the 
college collectively and each girl individually suifer 
in reputation, an action for defamation is competent 
by some of tliem. A.I.R. 1935 All. 743=36 Cr. L.J* 
816=57 A. 1012 = 1935 A.L.J. 676=155 Ind. Cas. 
638. 

— —S. 499— Corporation, when eon mal ntnlo 
action for libel. 

A corporation may maintain a prosecution or an 
action for a libel afTecting its property, but not for a 
libel merely affecting personal reputation as a cor- 
poration has no reputation apart from its property or 
trade. The words complained of must reflect on *nc 
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managrment of its business and must injuriously affect 
the corporation, as distinct from the individuals who 
compose it. The alleged libel must attack the cor* 
poration in its method of conducting its affairs, must 
accuse it of fraud or mismanagement, or must attack 
its financial position. It cannot bring a prosecution 
for words which merely affect its honour or dignity. 
Moreover, it cannot maintain a prosecution for words 
which reflect, not upon it as a body, but upon its 
members individually unless specif damage has 
thereby been caused to it. A.I.R. IQ35 Rang. !o8= 
36 Cr.L. J. 953 = *3 Rang. 297=156 Ind. Cas. 441. 

-^Ss. 499 and 500 — Impadng deceit to 
company. 

The accused purchased a watch from company who 
executed a guarantee for two years. The watch having 
got out of order within 6 months, he took it to the 
company fvr repairs, and ihis they agreed to do on 
payment. Accused published an open leiier in a 
newspaper warning the public not to be deceived in 
future. On a complaint for dffamation: 

Held, (hat (he imputations were defamatory and 
that the mere fact that when the accufcd took the 
watch to the company and aiked to have it repaired^ 
they demanded a fee for repairing it did not justify 
him in imputing dishonesty to them, A.I.R. 1935 
Rang. 509=37 C'.L. J. 328=160 Ind. Cas. 746. 

“■ Sg. 4^9 ®nd 500 — Defamation of newspaper. 

A newspaper is not a person, and therefore it is not 
a criminal offence to defame a newspaper. Defama- 
tion of a newspaper may in ceriain cases Involve 
defamation of those rcsporsible for its publication. 99 
Ind. Cas. 347 = 28 Cr.L. J. 139=4 Rang. 462=A-I.R. 
1927 Rang. 43. 

S. 499 »Rxpl. (2) — Defamation of police force 

as a whole — Right of individual to complaint. 

Per B. B. Ghoso, J, contra Newbonld, J.— -The 
words “the British Government thrmsclvc.'s, and the 
superior officers, including from the District Magistrate 
do\^ to the daroga and chowkidars were all beasts, 
etc,’* are loo wide to admit of ihe construction that 
any particular police officer was defamed. 

Per Buchland, J.— F.xcep. 2 to 8.499, PP C., is 
intended to include a company or an association or 
collection of person* as such within (be word “person” 
as used in the definition, so that the latter should not 
be limited to individuals. It is doubtful if the police 
force at a particular place is an association or collec- 
tion of pcffons as is contemplated in Excep. 2, S. 499. 
The police force as such cannot complain of any 
imputation as regards its personal reputation. The 
true rule appears to be that if a person complains that 
he has been defamed as a metT)ber of a class he must 
satisfy the Court that the imputation is against him 
pcsonally and he is the person aimed at, before he can 
maintain a prosecution f^r defamation. 90 Ind. Cai. 
387 = 29 C.W.N. 904 = 42 C.L.J. 178 = 26 Cr.L.J. 
>539 = AJ.R. 1925 Cal. 1121. 


the meaning of the Section 499, I. P. C., but at the 
same time it must be an imputation capable of being 
brought home to a particular individual or collection 
of individuals at such. 67 Ind. Cas. 609=1 Pat. 414 
= 1922 P.H.G.C. 117 = 3 L.T. 209=23 Cr.L.J. 
433=A.I.R. 1922 Pat. 101. 

Ss, 499 and 500 — Reputation, damage to— 

Corporation — Unlawful preference — Loss " 
Damage to property rather than to reputation. 

A corporation cannot well suffer damage in mind or 
body. An incorporated -company may have a reputa- 
tion for the good conduct of the business or undertaking 
of the company and the company’s reputation may be 
quite distinct from that of any of its officers however 
highly placed. Allotment of excess wagons to one 
colliery by malpractices of clerks of a railway company 
causes damage of its reputation but the damage is too 
remote. The damage is indirect and ulterior rather 
than the direct natural or probable consequence of the 
action which the company was deceived into taking. 
If a >uit might have been brought against the com- 
pany for damages for undue preference, such a possi- 
bility under S. 415 would come under the head of 
damage or likelihood of damage to property and not of 
damage to reputation. 84 Ind. Gas. 554=51 Cal. 250 
= 28 C.W.N. 160=26 Cr.L.J. 33 o=A.IR. 1924 

Cal. 495. 


xo» Impntatlon as to caste. 

See also: Note 6 (g). 

■Ss. 499 and 500 — To say a man Is outcasts 
when he has not been outcasted. 

To say a man is an outcaslc when he has not been 
outcasted is to defame him. Such conduct is to be 
di.stinguishcd from the permissible course of bringing 
up an allegation before a caste panchayat for a deci- 
sion whether the person complained against should be 
outcasted or not. It is also permissible to refuse per- 
sonally to have anything to do socially with a caste- 
fellow of whose conduct one disapproves, but it ii a 
different matter to dub him an outcaste and induce other 
persons to boycott him before there has been a decision 
of Ihe caste in which the person accused has been given 
a fair hearing. A.I.R. 1940 Nag. 283=41 Cr.L T. 585 = 
1940 N. L.J. 410= i88 Ind. Cas. 413. 


Ss. 499 nud 500 — To say that a man is out- 
caeted when be is not. 

To say that a man is outcasted when he is not out. 
casted b defamation. 

The rnembers of a caste cannot, as individuals, take 
the law into their own hards and declare a m« mbcr to 
be outcasted and assert it to be so unless tlu-rc has been 
a regular meeting of the caste panchayat and a deci- 
sion on the subject. A.I.R. 1932 Nag. 97=28 N.L.R. 
106—33 Cr. L.J. 835= 139 Inti. Cas. 401. 


8 . 499 — Imputation against Association. 

However reprehensible and morally unjustifiable the 
words complained of may be, they must, to be action- 
able, contain an imputation concerning some particular 
person or persons whose identity can be established. 
An imputation against an association or collection of 
penons jointly may also amount to defamation within 


Sa. 499 and 500 — Imputation as to caste— 

Consequent ex-communication— Defamation. 

An imputation which leads to the ex-communica- 

non of a person from his caste is defamatory to him if 

r W M T committing the act 

34^C.W.N. 580=127 Ind. Cas. 553 = A. I. R 1930 Cal, 
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— — Ss. 499 and 500 — Outcaste, 

Imputation to a Hindu tbat he is an outcaste is 
defamatory and is not covered by S. 95. 108 Ind. Cas. 

690=26 A. L'J. 361 = 9 A.I.Cr.R. 298=9 L.R.A.Cr. 
44=29 Cr. L.J. 45 i=A.I.R, 1928 All. 213. 

Ss. 499, Ezpl* (4) and 500 — Outcaste — Defama- 
tion. 

A person making a statement without cause that a 
Mahomcdan was ex-communicated or outcasted is guilty 
of the offence of defamation under S. 499. 

Caste in S. 4991 Expl. (4), is not conhned entirely to 
Hindus and refers to any class who keep themselves 
socially distinct or inherit exclusive privileges. 99 Ind. 
Cas. 9t3=25 M.L.W. 357=28 Cr. L.J. 207—A.I.R. 1927 

Mad. 397. 

— — Sfl. 499 and 500 — Calling a person a swccp^^ 
by reason of bis having associated with 
— Defamation. 

\Vhere an imputation made clearly suggested that a 
person was not fit to be associated with, as he had be- 
come a sweeper by reason of his having joined a process 
sion or shaken hands with the sweepers: 

Held, that the imputation is defamatory and is not 
privileged. It would be privileged if it had been a 
decision arrived at by a panebayat of the caste. 92 
Ind. Cas. r, 84=24 A. L.J. i7t'-6 L.R.A.Cr. 207=27 
Cr. L J. 296 = A.I.R. 19^6 All. 306. 

Sb 499 and 500— Public good— Pereon oatcaat- 

ed -StaiemoDt chat be was outcasted. 

If a person really is out-caslcd a statement to the 
mcm»>« fs of the brotherhood that he was out-casted is 
for public good. So long as caste prevails, any attempt 
to minimise, ignore or brush on one side existing re- 
gulations. existing sanctions or respect for existing deci- 
sions must be regarded from the Indian point of view 
as contrar> to the public good. 77 Ind. Cas. 183=46 

All 64 = 21 A. L.J. 765=4 L.R.A.Cr. 221 =25 Cr. L.J. 
3a7=-\.l.R. 1924 All. 299. 

499, Expl. 4— Imputation as Co caste. 

Defamation in S. 499 of the Penal Code is wide enough 
to include caste questions within it even when where 
these questions do not specify defect of character.. To 
tell a Hindu that he is an outcaste will amount to defa- 
ination, uttlevs the words used in respect of the caste of 
a llin <u amount to saying 'you arc an outcaste or you 
have bi'cti t xcotnmunicated from your caste,* the words 
are ntit dclbinatory. 28 M. L.J. 58= 17 M.L.T- 369=2 
L \V 446 2«i Ind. Cas. 460. 

S- 499- Imputation as to caste — ‘Kulabrashia* 

whether defimatory. 

The term ‘Kulabraghta* used in a book is ‘Prima 
facie* drfainalory and it should refer to a particular 
in<livir|ual tn \varrant a conviction for defamation. (191 1) 

2 M W.N. H«to M.L.T. 96=12 Cr. L.J. 497“ »2 Ind. 
217. 

— S. 499 — Imputation aa to caste — Calling a 
KaiF>ih, a chamar. 

A j)'“f6on. referring a ‘ParsuUa Kaistb’ as 'Koii 
< hrtniar’ with the rcfult that the priests refused to al- 
iciui the religious ceremonies at the person’s house U 
guilty under S. 499. 


To utter words having the efifect of making little of a 
person is an offence under S. 499 LP.C. 11 Cr. L.J* 
413=6 Ind..Cas. 876 (All.). 

S. 499— Imputation aa to caste —Falae publican 

tion. 

A person falsely publishing that a caste panchayat 
has decided upon the ex-communication of a certain 
person from his caste is guilty under S, 499. 6 A. L.J[- 

472=9 Cr. L j- 535=2 Ind. Cai. 226. 

xi. Insult or abuse. 

Ss. 499 and 500— Election meeting— Person 

belonging to rival candidate attending uninvited 
and ca | H" g the candidate on whose behalf meeting 
was called "liar, barbarous and ongentlemanly” 
— Offence, held one under S. 504 and not under 
S. 500. 

In the course of the election campaign, a meeting was 
Organised on behalf of the complainant or bis adherents 
in the village which appertained to his estate.^ The 
complainant reached the village and was taken in pro- 
cession to the place of the meeting. But be found that 
the accused and the rival candidate for whom be was 
working had already occupied the two chairs, although 
they were not invited to attend the meetine. When 
the complainant came near, the accused and bis ad- 
herents shouted "Go back. Down with "aamlndari” 
and tried to create a disturbance. The complainant 
thereupon wanted to leave the place as he thought that 
his presence would further annoy the accused who was 
bent upon creating a disturbance, but the raiyats re- 
quested the complainant not to go away. The zamln* 
dar then stood on the table to address the villagers 
numbering about two thousand. The accused then stood 
on a chair and said (hat the zamindar was a liar, un- 
gentlcroanly, barbarous and tyrannical: 

Held, that there was clear intention to insult the 
complainant. The accused ought to have known that 
the insult would be likely to lead to a breach of the 
public peace, which was avoided owing to the most 
commendable behaviour of the complainant. Though 
the words used were not defamatory, they amounted to 
insult within the meaning of S. 504 and the conviction 
under S. 500 should be altered to one under S. 504. 
A.I.R. 1945 Pat. 450“ «> Cut. L.T, 33. 

Ss. 499 and 500- 

Vulgar and abusive epiibcis are not sufficient in 
themselves to be the foundation of a criminal prosecu- 
tion. A.I.R. 1936 Lah. 294=34 Cr. L.J. 1033=164 
Ind. Cas. 809. 

■ ■— Ss. 499 and 500 — Insult or abase. 

Complainant’s counsel S cited an authority but be 
could not find his book at the time of argument. Com* 
plainant asked him to search for the book in the ac- 
cused’s books thinking that it might be mixed up 
wi’h them Accured who heard the suggrttion 
resented it and said to S that he was not in me 
habit of stealing like him. S filed a complaint under 
S. 500. 

Held, that the accused*8 reply was not defamation 
because he did not mean to call him a habitual thief. 
It is at the most akin to abuse. The matter 
loo petty to be brought into the Criminal Court, 
115 Ind. Cai. 72=30 Cr. L>J. 379=A.I.R. *9^9 
L«b. 234. 
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S«. 499 and 500, 

No doubt a mere abuic is not ordinarily a defamation, 
but the fact that the words used by the writer are of 
abuse does not of itself take the article out of the defini- 
tion of defamation, if taken as a whole it is calculated 
to barm ther^utation ofthe complainant. ii2 Ind. 
Cas. 772=30 Cr. L. J. 4 (Lah). 

' Ss, 499 and 5oo~Invitiiig a person to dinner 
and asking him to leave place when he attends 
without any impntation — No offence. 

Criminal law is not meant to punish every insult s 
however gp*ievous, offered by one person to another in 
the course of social relations, and, therefore, where a 
person invites another for a dinner and asks him when 
he attended, to leave the place without any sort of 
imputation, his conduct may be reprehensible from a 
social point of view, but there is no element of crimi- 
nality in it. 98 Ind. Cas. 606=24 A. L. J. 893=7 
L>R>ACr. 164=27 Cr. L.J. i390=A.I.R. 1926 All. 
711. 


Ss» 499 *nd 500 — Calling a person a beast and 

a pig. 

Per B. B. Ghose, J.^— General words of abuse may 
not be defamatory, but to speak of a person that be is 
a brast and a pifr in hit conduct is defamatory. 90 Ind. 
Cas. 387=29 C.W.N. 904=42 C. L.J. 178=26 Cr. L.J. 
»539=A.I.R. 1925 Cal. 1121. 


Ss. 499 and 500 — ^Pichhlag* and *Lawari8\ 

The words pichhfag and lawaris do not amount to 
defamation. 67 Ind. Cas. 589=23 Cr. L.J. 42g=A.l.R. 
1922 Lah. .452. 

" S. 4S9*~l)ef<^mation — Obscene language — 
Street quarrel — Abuse. 

Using obscene and insulting language in speaking of 
a respectable man after an altercation >s over is calcu- 
lated to lower the reputation of the man spoken of and 
amounts to defamation under S 500. Obiter. — Words 
prima facie defamatory when uicd in the middle of 
a street quarrel should be regarded as mere vulgar 
abuse and does not amount to defamation. 16 A. L. J, 
498=19 Cr. L.J. 669=45 ^“d. Cas. 1005. 


12. Interpretation — ^'Imputation'*. 

Ss- 499 ttnd 500 — Report to Police — Imputation 

—Accusation — Suspicion. 

An imputation ordinarily implies an accusation or 
something more than an expression of a suspicion. An 
expreiiioD of a suspicion may have the same effect on 
the mind of the person to whom the suspicion is commu- 
nicated as an accusation would have. So where a pesrson 
makes a report to police ihai a thef* wan committed and 
that he suspects a certain person which results In the 
search of that person's house, the pn’son must be deemed 
to have made an imputation within the S. 499. 96 

Ind. Cas. 211=8 L. L. J. 97=27 Cr.L.J. 899=27 
P.L.R, i7i=A.I.R. 1926 Lah. 278. 


13. Prioter's liability. 

—8b. 499 tmd 500— Printer’s liability. 

A newspaper is in no better position in regard to the 
law for defamation than a private individual. 


A printer is liable under the law for defamatory matter 
printed by him. A.I.R. 1933 All. 434=34 Cr, L.J. 926 
= *933 A. L.J. 1493 = 14^ ind. Cas. 126. 


14* Procedure. 


— S. 499 — Allegations against wife's character — 
Complaint of defamation by husband — If main* 
tainable— Cr. P. Code, S 198. 


A person may be defamed by a scurrilous attack upon 
the character of his wife although nothing against him 
personally is alleged, and he himself can 6Ie a complaint 
for defaming him, alihotigh no charge for defaming the 
wife would lie except upon a complaint made by her 
unless she can bring herself wilh»n the exception provi- 
ded for in S. 198, Cr. P. Code. A. I R. 1949 Cal. 567 = 
50 Cr.L.J. 972. 


*““"Ss. 499 and 500— Complaint by aggrieved 
person. 

Where the facts alleged prima facie constitute an 
offence under S. 500, Penal Code, there is no reason 
why that offence should not be taken cognisance of on a 
complaint by the aggrieved person. A.I.R. 1942 Lah. 76 
=44 P*L R. 7=43 Cr. L- J. 57 a— >99 Ind* Cas, 543. 


S. 499— Aggrieved party — Master and servant* 

In a case under S. 500 master is not the aggrieved 
party for defamation of servant. ij Cr. L. J. 5940 8 
Ind. Cas. 220. 


S. 499 — Imputation of nncbastlty in respect 

of wife— Husband an aggrieved person. 

See Cr. P. C., S. 198. 15 M. L. J. 224. 

S, 500— Sanction. 

Offence under Ss. 500, 504, 506, Penal Code, by 
Cane Inspector while investigating conduct of tom- 
plainant in selling cane— Cognisance of the cose without 
the sanction of th»* Loral Government, cannot be taken. 
A.I.R. J940 Pat. 97 (toi) = G B.R. 377=20 P.Ll . 947 
= 41 Cr. L.J. 349=186 Ind. Cas. 627. 


““Ss. 499 and 500 — Reports by Municipal 
Engmeer and Municipal Commissioner about 
removal of road metal by contractor — Contractor’s 
complaint for defamation— Absence of sanction 
— Case, if can proceed against Commissioner — 
Engineer, If entitled to benefU of Exceps. 7 and 8 
to S. 499. 

Where, on the report of the Municipal Engineer and 
a Municipal Commissioiirr that some read metal had 
been removed, a committee of enquiry was formed 
and some of the members found the reports to be t»vie 
while others found otherwise and fheiciipon the con- 
tractor who was named in the report at having re- 
moved the road metal complained againU the Munici- 
pal Engineer and the Municipal Ct mmiisioner under 
S. 500, Penal Code: 


. Municipal Commissioner was exercis- 

ing his official functions in making the report and 

1^0 ’A” ^'absence of sanction under S. 197, Criml- 
nal P. C., the Maguirate had no jurisdiction to isiue 
process against him, and that the Municipal Engineer 

was not entitled to the beneBt of the ^visions of 
» P-C-, though if the report be made in 

good faith, he would be entitled to the benefit ofiho 
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se\entb and eighth Exceptions contained in S. 499, 
Penal Code. A.l.R. 1934 Pat. 548=15 P. L- !'• 507=1 
B.R. 187=36 Cr.L.J. 285=152 Ind. Gas. 1029. 

Ss. 499 and 500 — Sanction — Remark by 

member of Panchayat. 

Remark by a member of village Panchayat made 
while delivering judgment — Complaint for defamation: 

Held, that the member being a ’Judge’ within the 
definition under Penal Code, a sanction of the Local 
Government under S. 197, Criminal P. C.. is necessary. 
(1936) iFo Iod.C^.=423Ci) 18 N L.J, 177=37 Cr.L.J. 
294. 

' S» 5^0. 

Compl.-iiot under S. 500 cannot be dismissed even if 
same facts also constitute offence under S. 18a or 
S. 21] and sanction required by S. 195, Criminal P.C.» 
is not obtained. A*I.R< 1938 Rang. 232=175 Ind. Cas. 
915 (F. B). 

[Overrules: A.l.R. 1935 Rang, 163 = 36 Gr. L.J. 970 
= 156 Ind. Cas. 598.] 

' S. 500— Prosecution for statement in plaint— 
Sanction. 

The ordinary remedy of the person who has had a 
false suit brought against him is tp apply to the Court 
to pro.sccutc the plaintiff under S. 209, Indian Penal 
Code. .As a general rule it is undesirable that people 
sliould be hampered in their access to the Courts and 
in getting justice by the fear that if they arc unsuccess* 
fill ih'y may be prosecuted for defamation and 
therefore all CourU should be careful when a com- 
plaint of defamation i* filed in respect of proceedings 
in a C'vil Court to sec whether the provisions of S. 209 
and of the Criminal Procedure Code generally have not 
been e%'afJed. 86 Ind. Cas. 1005 = 18 S. L. R. 83=26 
Cr.L.J. u|i=A.I.R. 1925 Sind 263. 

Ss. 499 and 500 — Death of complainant — Abate* 

ment. 

Complainant Police Officer alleging defamation agains^ 
himself ami Police in general — Complainant dying — 
Section yjq, Criminal P.C., held applied and discre- 
tion in proceeding with c;isc, held properly exercised 
A.l.R. 1941 Rang. 202=1941 Rang. L. R. 224 = 42 
Cr. L. J. 1:01 = 196 Ind. Cas. 54. 

Ss. 499 and 500 — Possibility that accused might 

have some defence, if ground for dismissal. 

A compl-iint under S. 499, Penal Code, which is made 
nn oath caruiot be dismissed on ihc grountl that there 
is a poskihiiiiy that the accused might h.ave some 
<lr(<Ti< «' to III' complaint, if true. The Magistrate should 
direct his .'iinTition to ascertain whctlicr there is any 
ic.ison f'T disbelieving the complaint. A.l.R. 1940 Pat. 
l■7«J = ^^ B. R, 542 = 41 Cr.L.J, 504=21 P.L.l’, 608=187 
Ind. C.is 721. 

Ss 499 and 5oo~Compla{nant should go into 

witness box. 

It a < asc of defamation, it it always ncccisary that 
thr pi<isecul»ir or the plaintiff, according to whether 
tlie <akc is a criminal or a civil one, should be ready 
to go into the wiinetr-box and submit to the most 
searching crosi-cxamination. In a vast number of these 
c.iirs, tlie character of the complainant is the thing 
yyhich requires to be most meticulously gone into. A-LR. 


1939 Rang. 371 = 1939 Rang. L*R. 479 = 4 * G** L- J; 
48=184 Ind. Cai. 566. 

— — Ss. 499 and 500 — ^Bar to prosecution. 

Defamatory allegations in application to Police agaioft 
a person and hii minor daughter — ^Both father and 
daughter can file separate complaints — Compromise and 
subsequent acquittal of accused in father’s complaint 
is no bar to complaint by daughter. A.l.R. 1938 Lah. 
739=40 Cr.L.J. 131 = 178 Ind. Cas. 791. 

Ss. 499 and 21X. 

Dismissal of complaint under S. 211 — Second com- 
plaint alleging defamation is competent. A.l.R. 1934 
Rang. 40=35 Cr.L j* 802=146 Ind. Cas. 845. 

— -S. 500— Alteratioo of conviction. 

Conviction of four accused under S. 500, Penal Code 
— Appllatc Court holding misjoinder of charges — High 
Court can alter the finding from S. 500 alcne to one 
under S. 500 read with S. t20>B. 1938 A. L.J. 769 = 
1938 A.VV.R. 467. 

S. 500 — Altered conviction. 

See 25 A. 534. 

S. 500. 

Claim of accused to be tried in accordance with 
provisions of Chap. 33, Criminal P. G., allowed — Magis- 
trate committing accused to Sessions Court for oflfbnce 
under S. 500, Penal Code — Accused convicted on ver- 
dict of jury believed to consist of three Europeans and 
two Indian British subjects — One of the alleged Euro- 
peans found to be an Anglo-Indian and thus not com- 
ing within category of “European” referred to in S, 275, 
Criminal P. C.: 

Held, the Sessions trial was not legally constituted 
and conviction could not stand but retrial ordered as 
conviction was not unsound on merits. A.l.R. 1934 Pat. 
200=15 P.L.T. 82=35 Cr.Lj. 827 = 13 Pat. 177 = 148 * 
Ind. Car. 933. 

Sg. 499 and 500 — JarlsdictlcD — Honorary 

Magistratee. 

It is not desirable that Honorary Magistrates should 
try complicated cases of defamation involving difficult 
point of law. 1931 M.W.N. 407. 

— Ss. 499 and 500— Charge. 

In a case of defamation under S. 500, Penal Code, the 
alleged precise defamatory statements on which prosecu- 
tion rclici should be separately mentioned in the charge 
in order that accused mav know exactly what case he 
has to meet. A.l.R. 1942 Cal. 478=47 C.W.N. 555=45 
Cr. L.J. 129=209 Ind. Cas. 273. 

Ss. 499 and 500— Procedure — Allegailons of 

defendant or accused — Opportunity to plaintiff or 
complainant to meet them. 

It is the practice of the Allahabad High Court in 
appeal to give little or no weight to the allegations or 
charges of a defendant or accused if they ought to 
have been put to the plaintiff or complainant or his 
witness^ and have not been so put, A plaintiff or 
complainant has an absolute right to know exactly 
the allegations or charges upon which the opposite 
side are going to rely and they must be put to oim or 
to his appropriate witnesses clearly, specifically and 
with the utmost plainness^ so that he may have an 
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opportunity of admitting them wholly or in part, or 
denying them wholly or in part, and of calling wit« 
neicet to rebut such allegations or charges as he denies. 
115 Ind. Cas. 872^26 A.L‘J. 196— g L.R.A.Cr. go = 
ioA,I.Cr.R. 101=30 Cr. L.J. 53o=A. I. R. 1928 All. 
222 . 

* Sa. 499 and soo-^Opportunlty to accused to 

explain. 

The greatest care ought to' be taken to enquire into 
the circumstances and an opportunity should be given to 
the party accused of such offence to offer explanations 
before summons is issued. 

Where the Magistrate made no enquiry into the 
matter before issuing summons and called upon the 
accused who was a respectable pleader to prove good 
faith although there was no allegation of malice or 
any private motive against him and although the 
statement made for a relevant purpose was under 
instructions from his client and when the responsibi- 
lity was fully accepted by the client, the proceedings 
were quashed. A.I.R. 1927 Cal. 823, Foil, iii Ind. Cas. 
569=29 Cr.L.J. 889— 1 1 A.I.Cr.R. 156. (Cal.), 

S, 500 — Complaint under Secs. 193 and an, 

I.P.G.— Power of Magistrate to frame charge 
under Sec. 500, I.P.G. 

Where the complaint purported to be under Si. 193 
and 211, Indian Penal Ck)de, but the Magistrate, after 
hearing the evidence, framed the charge of defamation 
under S. 500, Indian Penal Code, and convicted the 
accused under that section: 

Held, it is quite sufficient that the complainant 
shall state the true facts in his own language, and it is 
for the Ma^strate to apply the law to those facts. If, 
in the opinion of the Magistrate, the offence disclosed 
fell under S. 500, Penal Code, the Magistrate was at 
liberty to proceed and frame a charge under that 
section, provided the complainont satisfied the condi- 
tions of S. 198 of the Cr. P. Code whatever may 
have been the section of the Penal Code recited in 
the complaint. 10 All. 39; 27 Mad. 6f;29 Cal. 415, 
Dist. 23 P. R. (Cr.) 1895, Foil. 95 Ind, Cas. 305 = 
6 Lah. 375=26 P.L.R. 552 = 27 Cr. L.J. 769=A. I. R. 
1925 L^. 631. 

>5. Publscatloo. 

S. 499 — Letter sent to person defamed — Per- 
son defamed not knowing bow to read getting it 
read by third person— Effect. 

Publication of defamatory matter involves the com- 
munication of it to some person other than the person 
to whom it is addressed. Normally there is no publica- 
tion when a letter containing defamatory imputations 
is sent direct to the person defamed but when it is 
proved that the writer knew that the person defamed 
cotild not read when he sent the letter and the person 
defamed gets it read by a third person, it must be held 
that there is evidence of a publication to a third person, 
for, in such a case, the writer must have known that 
the letter would be read to the person defamed by some 
third person. A.I.R. 1943 Sind 196=45 Cr.L.J. 105 = 
20Q lad. Cas. 234. 

8 . 499 — Delivery of defamatory letter to 

complaboant. 

The delivery of the letter conUiniog defamatory 
Rjattcr by the gccuicd to the complainant is obviously 


cot a publication such as would render the accused 
liable to punishment for defamation as the letter could 
not have injured the complainant in the estimation of 
others to whom they were not made known. A. I R. 
*935 Cal. 736=61 C.L.J. 205=37 Cr.L.J. 133=159 
Ind. Cas. 527. 

S. 499. 

The interpretation of word “publication** as used 
in S. 499, Penal Code, and S. 3 ^i), Indian Slates 
(Protection against Disaffection) Act staled. A.I.R. 
>935 Nag. 90=36 Cr. L.J. 744 = *55 Ind. Cas. 450. 

S. 499 —Notice issued by President of Notified 

Area to close windows and door of a building — 
Reply of accused defaming President — Reply read 
by members of committee in official routine^ 
Publication— Offrnce^Sentence. 

A Notice under S. 185, U.P. Municipalities Act, was 
sent from the office of a Notified Area directing a per- 
son to close certain windows and a door. His reply to 
the notice contained an imputation that the President 
bad sent the notice to him becauic he had rcfus<d to 
accede to a demand of illegal gratification of the Presi- 
dent. In the ordinary course of official routine, the 
President put this reply on the records of the com- 
mittee and it was read by members of the committee: 

Held, that the reply was defamatory and was 
intended to harm the reputation of the President and 
that in as much as the President’s act of putting it on 
the records had to be done in the official routine, the 
accused must have known that it would be communi- 
cated to others; there was publication within the 
meaning of S. 499, Penal Code, and that therefore, 
the accused was punishable under S. 500, Penal Code. 

Held, also, that a sentence of rigorous imprisonment 
for the offence was illegal. A.I.R. 1933 All. 210= 1933 

A.L.J. 266=55 A. 253 = 34 Cr.L.J. 952 (2)=i45lnd. 
Cas. 392. 

S. 499. 

If A and B conspire to draw up a document defam- 
ing Z and leave it with B, there is no publication. 
A.I.R. 1931 Mad. 487=1931 M.W.N. 366 = 32 Cr L. J. 
767=131 Ind. Cas, 654. 

“ ■ Ss. 499 and 500— 'Publication— Snffiricncy of 

proof— Delivery of newspaper witbin tbe postal 
area over wbicb Coust bas jurisdiction. 

To prove publication of a libel through newspapers 
it is sufficient to prove that the paper was delivered 
within the postal area over which the Court had jurii- 
rficiion and it need rot be proved that the article was 
read by some particular person. The analogies of 
letters teni through the post to private persons and no 
proof tendered at the trial that the addressees had read 
the contents arc not good analogies as newspapets arc 
governed by a different rule. Newspaper is a commo- 
dity meant for reading aad it should be assumed that 
It was BO read. 15 Bom. 286, Foil. 115 Ind Cas 
872=30 Cr. L.J. 530 = 26 A.L.J. 196*9 L.R.ACr.' 
90=10 A.I.Cr.R. ioi=A.I.R. 1928 All. 222. 

8. 499— Proof of act wbicb bad tbe qnalitv of 
communicating to third persons. 

No doubt, one of the elements of the offence of 
defamation is that the impuUUon complained of should 
be made or publiihca by the accused and the onus of 
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proving it it on the prosecution. In the case of a 
deravatory libel that element is however sufficiently 
proved when there is evidence that the accused in« 
tentionally did any act which had the quality of com- 
municating to a third person or persons generally the 
alleged libel. And it is not necessary for the prosecu- 
tion either to allege or to prove that the act of the 
accused was directed at communicating the libel, to 
any specified person or persons or that the libel, as a 
matter of fact, was brought to the notice of such 
person or persons. Swearing an affidavit containing 
libel and using it in Court is sufficient publication. 
98 Ind. Gas. 124=21 S.L.R. x3os=27 Cr. L.J. 1276= 
A.I.R. 1927 Sind 54. 

S. 499— Posting of leMer— Place of publlcatloD. 

A letter is deemed to be published both vv^crc it is 
posted and where it is received. 81 Ind. Cai. 129=18 
M.L.W. 718=33 M.L.T. 168=1923 M.W.N. 9*3=26 
Cr. L.J. 641=A.I.R. 1924 Mad. 340 = 45 M.L.J. 754* 

— — S. 499 — Publication — Defamation— Privileg*. 

The accused made certain defamatory statements 
against tlic Government official In a petition ^ the 
higher authorities and on enquiry she repeated me 
same statements before the inquiring offici^Si which 
amounted to the publication of the original defamatory 
statements made in the petition. The accused was 
iliercforc guilty of three separate publications of the 
liabcl. 13 A. U.J. 681=16 Cl-.L.J. 483=39 I”"*- 
Cas. 322. 

S, ^99 — Publication— Meaning of. 

Communication of matter defamatory of the cli^t 
to his pleader is publication, though communication 
to the client himself is not. 6 P.W.R. igio Cr.^io 

P.R. 1910 Cr. = Ii Cr.L. J* 281=5 

.5. 499, 500— Charge — Publication— OmJsaion 

CO opologisc no proof of malice. 

Where a collecting Pooebayat gave a cbookidarl 
receipt to the complainant, in which he was docribcd 
as Bdthial Bania, held this was not a publication. 

Omission to appologisc is no prool of malice. A charge 
that tlic defamation was committed on or about the 
l iih day ofAiml and afterwards, by describing the 
complainant as a Brhbial Baoia was not proper, as 
it does not set forth the occasions on which the defa- 
mation was said to have been committed. (1902) 7 
C.W.N. 74 = 30 C. 402. 

S. 499— Defamation— Exception— Public good 

— Publication to wider public. 

A defamatory publication, justifiable if published for 
the benefit of a portion of the public, loses its justifica- 
tion if circulated to a wider pubUc. A married wom^ 
having contracted a ‘pat* marriage with a stranger, the 
head of the caste condemned it. The successor of the 
head declared it valid and certain members protested 
ayaiiist the action of llic head in vatn. Thcrcujwn the 
int mbers published the adulterous nature o* ihc ^n- 
ncciioo in a newspaper which wm circulated to a 
wider class of people than the members of the commu- 
nity. Held, that the publication was uniuiofiaWe 
and the accused was guilty of defamation. 3 Bom.L.R. 
iBB. 

S. 499- 

Mere publication of an imputation concerning any 
person does not of itself defamation. A.I.R. 


1941 Pat. 9 (ii) = 6 B.R. 888=41 Cr.LJ. 814=190 
[nd. Cas. 33. 


16. Sections 499 nnd 171-G. 

Ss. 499, 500, and S. lyz-G. 

The prosecution under S. 171-G is not obligatory 
when the officace committed is also one under S. 500 
A.I.R. 1940 Nag. 249=1940 N.L.J, 309=41 Cr. L.J, 
734“»I.L.R. (1942) Nlig. 208 = 189 Ind. Cas. 382. 

— Sa. 499 and 171-G. 

It cannot be said that S. 171-G is a species of the 
more general offence of defamation or is carved out of 
S. 499. A. I.R. 1940 Nag. 249-4* Cr.LJ. 734*1940 
N.L.J. 3 o 9=I.L R. (1942) Nag. 208=189 Ind. Cas. 
38a. 


17. Sentence. 

$, 300— Defamation extremely malidoos and 

in cunuing manner. 

Where the defamatioo is an extremely malicious one 
and means of publication employed are chosen with 
great cunning, the sentence of fine of Rs. 400, in de- 
fault six months’ imprisonment, is not excessive. 
A.I.R. 1935 Rang. 484=37 Gr.L.J/ 256=160 Ind. Cas. 

215* 

— S. 500— Sentence— Rigoroas impriaonment. 

A sentence of rigorous imprisonment for the offence 
under S. 500 was held to be illegal. A.I.R. 1933 All. 
210=1933 A.L.J. 266 = 55 AU. 253=34 Cr. L.J. 952 
(2) = i45 Ind. Cas. 392. 

Ss. 499 and 500— Pabllshiog defamatory mat- 
ter nnder gnise of rnmours — Accused not ex- 
pressing regret bnt further aggravating tho 
offence — Severe sentence. 

At a time when Hindu Mabommedan differences 
were very acute a Mahommeden editor published an 
article under ibe guise of rumour containing defama- 
tory matter against the complainant who waiofper- 
fcctly good character, perfectly good reputation, 
reipceted in the town in which he lived, a of 

position and a man very closely identified with the 
activities of the Hindu religion. In the article he was 
charged with having poisoned hb own son and of 
having done that because the son had wished to be- 
come a convert to Islam. On being asked by several 
persons as to what the publication in the newspaper 
meant, the co-nplainant wrote a letter to the accused 
in which he ici out forcibly, but quite properly, his 
feelings of the false and malicious and defamatory 
attack which had been made upon him and the 
members of hb family. He «ct out certain conditions upon 
which he would refrain from seeking his remedy 
against the .accused in the civil and criminal Courts. 
Thereupon the accused instead of expressing at once 
by a personal letter and in h'ls paper the utmost regret for 
its publication wrote a letter aggravating the magni- 
tude of the offence. 

Hold, that the sentence of six months’ simple im- 
prisonment was not In any degree adequate for the 
offence committed and tnat a more severe sentence 
should have been passed. 117 Ind, Cas. 355— 3® 
Cr.LJ. 766 = 26 A.LJ. 509-9 L.R.A.Gr. |04-*o 
A.I.Cr.R. t45=A.I.R. 1928 All. 321. 
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— *— 5 . 500— Article calcnlttted to stir ap com- 
mgnal feelings — Editor a tool in hands of pro* 
prletor bearing iU-wUl to%vard8 complainant — 
Light sentence. 

An editor of a newspaper who at a time of intense 
communal tensioa 0rst publishes a false and fabri* 
catcd account of an innocent social function in terms 
calculated to stir up communal feelings and then 
maliciously and incorrectly gives out that the false 
information on which the publication was basedi had 
been supplied by a person who bad in fact never done 
so, cannot be lightly dealt with. But where the 
editor is a mere tool in the bands of a proprietor who 
bears ill will towards the complainant, and the pro- 
prietor admits that he wrote the article, lenient view 
should be taken in awarding punishment, though the 
mere circumstance that such an editor is not the writer 
of the article or is a dummy editor is no ground by 
itself for reduction of the sentence, no Ind. Cas. 236 

10 A.I.Cr.R. 437=29 Cr. L'J 684=A.I.R. 1928 
Lah. 865. 

S. 500 — Words nsed in the beat of passion — 

Light sentence. 

It IB not a pleasant thing for one man to say to 
another that his father is an opium consumer and his 
mother a prostitute but, when these words are uttered 
in the heat of passion, it cannot be said that a serious 
case of defamation has arisen which calls for a severe 
penalty. 2 Bur. LJ. io=A.I.R. 1923 Rang. 148. 


and level of education of the persons making the imputa- 
tion and their reasoning capacity. 

The petitioners were charged with an offence unde** 
S. 500, I.P. Code, in respect of defamatory statements 
contained in written statements filed by them in answer 
to a charge of rioting. It was part of the case of the 
petitioners that the prosecution for the offence of rioting 
was at the instigation of M who was described in the 
written statement as a rich and influential man. The 
Magistrate who tried the case found that this allegation 
was substantiated to some extent. 

Held, (i) As it was an integral part of the case for 
the accused that the prosecution against them was 
foisted on them at the instance of M) any statements 
connecting any of the prosecution witnesses intimately 
with M and his agents should be deemed to be state- 
ments for the protection of the interests of petitioners. 

(ii) As the petitioners were persons who were not 
well educated and faced with a serious charge for the 
oflfcncc of rioting and it was also not without reason 
tl^t they suspected that the whole case had been 
foisted by a powerful man like M, any imputation that 
they made to attack the credibility of one or other of 
the prosecution witnesses, must be held to have been 
made in good faith. In the circumstances, the s'ate- 
ments fell under Exception 9 to S. 499 of the P<nal 
Code and the petitioners could not be convicted of an 
offence under S. 500, 1948 M.W N. 413 (2)=- A I R. 
1948 Mad. 469^49 Cr.L.J. 724 =(i94H) i M.L.J. 420. 


S'!. 499 and 500— Extent of punishment. 

A fine of Rs. 400 is wholly inadequate for the off- 
ence of defamation calculated to cause a breach of 
the public peace. But a publication published two 
years ago can hardly be supposed to threaten seriously 
the public order. 4 S.L.R. 86=11 Cr. L. T. 593= 
8 Ind Cas. 218. ^ ^ 


“■ — Ss. 499 and 500*— Statements by acensed. 

The statements made by accused in judicial proceed* 
ings arc not absolutely privileged. A person making 
a defamatory statement in a judicial proceeding is 
liable to prosecution for defamation. A. I R. 1940 All 
246 = 1940 A.L.J. 79=41 Cr.L.T. 66o=I.L.R (1940) 
All, 314=1940 A. W.R. 122=188 Ind. Cas. 699. 


18. Statement In salt or proceeding. 

(a) By accused 

(b) By complainant 

(c) By counsel 

(d) By Judge or Magistrate 

(e) By party 

(f) By witness 

(g) Private complaint 

18 (a). Statement in suitor proceeding — 

By accused. 


S. 499. Excep 9 and S 500— Scope of ninth 

exception— Good faith— Test— Defamatory state- 
ments made in written statement by accused 
in a rioting case — Statements made in good faith 
and for protection of themselves— No offance. 

Tofccure ibe protection of the ninth exception to 
S. 49Q of the I.P. Code ii is necessary that the imputa- 
tion should have been made in good faith and for the 
protection of the inicrcat of the person making it or of 
any other person or for the public good. 

There cannot be any rule of thumb to determine in 

any particular case whether an imputation is made in 
good faith or not. Good faith is relative to a great 
extent and must be determined by the circumstances 
under which the imputation Is made, the social status 


* 499 and 500— Cross. examination of 

complainant — Accused asking: the qoestion, 
whether complainant’s husband is habitual 
offender — Question put out of malice. 

Where an accused, i‘n the course of cross* examioaticn 
of the complainant, asked her whether her husband 
was not a habitual offender who was restricted under 
the Habitual Offenders’ Restriction Act and this was 
not at all true nor necessary for testing the veraciiv of 
the witness but was made out of malice. 


neiu 


that the accused was guilty under S. 500, 


Held also, that the mere fact tliat the Pl<ader 
approved of the question did not affect the < ue 

Because his pleader failed to appreciate his duties iro’ 

perly and failed to advise his client that sutJi a 
quc'ition was an improper question, the qurnion 
was not made any the less improper, nor did it excuse 
the intent of the accused in requesting the Pleader to 
put such a question. A.I.R. Rang. 

Cr.L.J. 1309 = 158 Ind. Cas. 91. ^ 


The Court in determining the que.stion of g< 

should have to lake into account the ii 

capacity ofthc person, his predilections and 
rounding facts. 

Where it was found that an accused acted 
desire to protect himself by an appeal to the M 
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rather than to tojure others the accused is protected by 
Excepi. 8 and o of S. 499: 4 Cal. 124, Foil. 33 C.WJ'J. 
446=56 Cal. roi3=A.I.R. 1929 Cal. 346. 

Ss. 4$9 ®nd 500 — Petition to Conrt with defa- 
matory allegations— Consideratioos — lotelligence 
of accused. 

In matter of a case under $. 5C0 when it ii said to 
rest upon allegation made in petition to a Court, in 
determining whether due care was taken by the 
accused allowances should be made for the intelligence 
of the accused, bis capacity to reason, ihc circumitances 
under which he was placed, and the occasion which 
necessitated his making the imputation. When the facts 
seem to show that the accused being a comparatively 
ignorant and timid man apprehending harassment by 
the complainant did what a man of superior intelligence 
and knowledge could not have done, namely presented 
a petition, there can be little doubt that be acted with a 
desire to protect himscir by an appeal to the Magistrate 
rather tiian to injure others and he should not be 
convicted. A.I.K. 1929 Cal. 779. 

Ss. 499 and 500— Accused — Defamation In 

answer to question — No offence. 

In a prosecution under S. 499, where the accused’s 
answer, alleged to be defamatory, was relevant to the 
matter in issue and arose out of a question put by the 
Court in a previous criminal proceeding against him; 

Held: that the provisions of S. 342(a) applied and 
that the accused was not at any rate punishable for 
making such statement. 8 L.R.A.Cr. 128=8 A.I.Cr.R. 
211=25 A.LJ. 855 = A.I.K. 1927 All. 707. 

Ss. 499 nod 500— Accused — No absolute 

privilege. 

Relevant statements made by an .accused person 
under S. 342 Criminal P.C., or contained in a written 
statement filed by him with the Court’s permission are 
not absolutely protected from being the subject of a 
prosecution for defamation under S. 500, I.P.C. on 
grounds of public policy or exceptions derived from the 
C'ommoD I,aw of England: 48 Cal. 388 (S.B.). Foil. 

03 Ind Cas. 1^1= Bom. j62 = 28 Bom. L.R. 1 = 27 
Cr. L. J. 423 =A.I.R. 1926 Bom. 141 (F.B.). 

S. 499. Excep. (9)— Objectionable remarks 

about the character of complainant, while show- 
iog cause against prosecution under $■ 168, Penal 
Code— Plea of good faith. 

Objectionable remarks, made against character of 
the complainant while showing cause why prosecution 
under S. 188, Indian Pen.al Code should not he started 
would ronic uitbin the gih e.xceplion of S. 499, Indian 
penal Code, if it Is sh(>\\n that the imputations were 
made in good faith and for the protection of the parly 
making U>cin ; there U no absolute privilege. 69 Ind. 
Cas. 269 = 35 L J. 527*23 Cr.L-J- 685=A.I.R. 1922 
Cal. 76. 

S 499 — Statement In good foJth — Police 

enquiry 

Calling a complainant with previous conviction a 
rogue, for tin- bona fide protection of one’s own 
jntcrestf in tlte course of a police enquiry falls within 
the rx<./'}>iion. 20 Born. L. K. 601 = 19 Cr. L. J. 73^ 

— 4^ ind. Cas. 411. 


— S- 499— Written statement under S« 488, 

Cr.PX. ’ 

S. 499 is exhaustive of the Criminal Law of Libel in 
India a written statement filed by a respondent 
in maintenance proceedings is not privileged. 18 
Cr. L.J. 1019=11 Bur. LT. 104=42 Ind. Cas. 763, 

— Ss* 499 ®Bd 500— Defamation — Privilege — 

Accused’s status. 

The statement of a person charged with an ofiTcnre 
in answer to a question put by the Court trying him, 
is absolutely privileged and he cannot be punished 
under S 499 in respect of it. Opinion of Richards, J. 
in 29 A. Appr. 36 Mad. 216=23 M.L.J. 39=11 
M.L.T. 416= (1912) M.W N* 476=13 Cr.L.J, 275=14 
Ind. Cas. 659 (F.B ). 

S. 499, Excep. 9 — Statements by accused. 

The statements of a defamatory character made by an 
accused person in the course of a statement which he 
is invited to make under S. 342, Cr.P.C., are privileged. 

5 M.L.T. 256=9 Cr. L.J. 276=1 Ind. Cas. 248. 

Ss. 499 ®nd 500 — Statement by accused to bis 

pleader* 

A statement made by an accused peson to his pleader 
during the subsistance of his relationship of pleader and 
client, \vithout any intention of banning the reputa- 
tion of any person is not an offence under S. 499 of the 
Code. 13 C.W.N. 1087=10 Cr.LJ. 475=4 Ind. Cas. 

18 (b). Statement in suit or proceeding — 

By complainant. 

499 i Excep. 9 — Complaint in respect of 

allegation in petition to Magistrate— Plea of 
prit^ege based upon Excep. 9— Duty of Court- 
Matters to be considered. 

When a complaint of defamation is made in respect 
of allegations made in a petition made to 
a Magistrate, it is necessary for the Court 
first to sec whether the allegations complained 
of are of defamatory nature. If they arc such the 
Court has then to consider what exception in particular 
will apply to the case when the accused pleads privilege.. 
If the Court thinks that Excen. 9 to S. 499, I.P, 
Code, would apply, the Court will decide what interest 
the accused was protecting by his petition to the 
Magistrate and whether it was made in good faith. 
The Court has to consider whether for the protection 
of his intercit the recourse to the Magistrate was pro- 
per, and whether it was proper or ncccsiaiy for the 
accused to make the allegations made by him, and 
also whether he acted with due care and caution. 
Without considering all these matters, it will not be 
possible for (he Court to come to a finding one way or 
the other on the merits. 3 A.I.Cr.D. 225=A.LR. 1949 
Cal. 292 = 50 Cr. L.J 544. 

Sa. 499 and 500 — Complaint containing 

llbeUoas statementa— No abaolute privilege— 
Exceptions If exhaustive— Effect of good faith. 

The privilege defined by the exceptions to S. 499 
must be regarded as exhaustive as to the cates which 
they purport to cover and recourse cannot he had to 
the English Common Law to add new grounds of 
exception to those contained in the statute. A com- 
plainant making libellous statemepts in bis complaipi if 
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not absolutely protected so far as criminal proceeding! 
are concerned. Under the 8th exception and the 
illustration to S. 499 the statements are privileged 
only when they are made in good faith* 36 Mad. 216 
and 37 Mad. 1 10 Overruled, 96 Ind. Gas. 978=49 
Mad. 728 = 1926 M.W.N. 606=27 Cr.Lj* 1026=25 
M.L.W. 2 o 7=A.I.R. 1926 Mad. 906=51 M.L.J. ii2. 
(F.B.). 

— Ss. 499 and 500 — Defamatory statement by 
complainant) when examined by Magistrate — No 
privilege. 

A witness cannot be prosecuted for defamation in 
respect of statements made by him when giving evi- 
dence in a judicial proreeding. But the protection 
which may be given upon principles of public policy to a 
witness cannot be given to a complainant who when 
asked by the Magistrate to state his grievance delibera- 
tely makes a defamatory statement without the slightest 

i 'ustification. 69 Ind. Cas. 94=24 ^m. L. R. 400=47 
lorn. 15=23 Cr. L. J. 654=A.I»R. 1922 Bom. 381. 

*—*—88.499 nnd 500 — Complaint to magistrate 
with defamatory allegations *— Offence ^ Appli- 
cability of exception — Burden of proof. 

Several persons presented a defamatory petition to 
the District Magistrate complaining of various acts of 
opperssion against the mukhia of a village. An inquiry 
was held and certain persons were examined as wit- 
nesses with the result that the petition was disiciiied. 
The mukhia then filed a complaint under S. 500, 
Penal Code, against sixteen persons including those 
who had signed the petition, but the complaint was 
dismissed under S. ;«02 of the Criminal Procedure 
Code. Held, that the complaint being not only 
against such persons as were called and examined by 
the District Magistrate but against all the signatories 
to the petition to the District Magistrate the order 
dismissing the complaint could not be sustained. 

A witoess has no greater protection against a charge 
of defamation than any other person. 

A witness in order to be protected from a statement 
prlma facie defamatory made by him must bring 
himself within one or more exceptions to S. 490. . 59 
Ind. Cas. 863 = 3 U.P.L.R. (A.) 35=22 Cr.L.^ 159. 


prosecute under S. 21 1, I. P. C., was rejected, the 
petitioners could not be proceeded against under Ss.500 
109, I. P. C.> on the same facis. It is doubtful 
whether complainanls and witnesses in this couniry arc 
absolutely privileged as in England. 44 Cal. 970 = 21 

C- W. N. 253=25 C. L. J. 445 = x 8 CrX.J. 377=38 
Ind. Cas. 761. 


— —S. 499— Petition of complaint to Magistrate. 

A defamatory statement in a petition of complaint 
presented to Magistrate concerning the person charged 
therein is absolutely privileged and no prosecution lies 
under Ss. 499 and 500, against the person making it. 
37 Mad. 110=11 M.L. T. 431 = 13 Cr. L. T. 293=14 
Ind. Cas. 757. 


— — S. 499 — Complaint— Statement in If privi- 
leged. 

The Statement of the complainant contained in his 
complaint is absolutely privileged. 38 Cal. 880=15 
C.VV.N. 917=11 Ind. Cas. 311. 


18 (c). Statement in suit or proceeding — By counsel. 
Ss. 499 and 500 -Privilege of advocate — 


English law. 

Under the English J..aw, advocates have absolute 
and unqualified privilege in respect of questions asked 
in cross-examination. Advocates in India have not tuch 
unqualified and absolute privilege. 104 Ind. Cas. 717 
=55 Cal. 85=28 Cr.L.J. 877=46 CX.J. 227=A.I.R. 
1927 Cal. 823. 


Ss. 499 and 500 — Privilege of advocate— 
English law. 

Under the Common Law of England an advocate can 
claim an absolute privilege for words uttered in the 
course of bis duty as an advocate. But an advocate in 
India IS not entitled to an absolute privilege, and in 
cas« of prosecution for defamation his liability must 
be determined on reference to the provisions of S 499. 
97jnd. Cas. 354 = 6 Pat. 224 = 7 P- L. T. 608=1926 
P. ri. C. C. 314 — 27 Cr, L. J. 1090= A.I.R. 1926 Pat. 

499. 


S. 499 — Information given to police officer — 

Statement made in course of — Privilege — Dead 
persons — English and Indian Law — Difference. 


— — S. 499. Excep. 9— Scope and extent of immu- 
xuty enjoyed by Advocates for words said in big 
capacity as sneh. 


Statements made to a police oflBcer under Ss. 154 
and 155 of the Cr. P. Code in the course of informa- 
tion given to him arc privileged and cannot be made 
the foundation of a charge of defamation. There is a 
marked difTercace betweco criminal liability for defama- 
tion under the English Uw and under the Indian 
law. The English Criminal Law has mainly to consider 
whether the defamation is such as would result in a 
breach of the peace and not the question whether the 
person was aggrieved by the statements made. In India 
the defamation consists in its tendency to cause that 
description of pain which is felt by a person who know! 
himself to be the object of the unfavourable icntimcnts 
of his fellow creatures and in those inconveniences to 
which a person who is the object of such unfavourable 
sentiment is exposed. 41 All. 31 1 = 17 A. L. J. 214 = 20 
Cr.L.J. 231=49 Ind. Cas. 855. 

“ — Ss. 499 and 211 — Complainants and witnesses. 

Where on the facts, the offence was clearly under 
S, 2lij X, P, C>f and the application for sanction to 


1 he immunity which an advocate or pleader enjoys 

in a cnmmal proceeding for words uttered or wriuen 

in the performance of his functions as an advocate is not 
in the nature of an absolute but of a qualified privilege 
Md It IS for the prosecution to prove absence of good 
I^th m such a case. Gratuitous remarks reflectinc on 
the conduct of a party, if made with a malicious intent 
to lower the person concerned in the estimation of his 
IcHowmcn m a case where the party’s character is not 
in issue or relevant for the purposes of a right deter- 
mination of the case, would not protect an advocate 
from criminal defamation. I.L.R. (1948) All. 370 = 
1948 A.L.J. 540=1948 A.W.R. (H. C.) i4o=A IK 
.948 A. 409= .948 O. A. (H. C.) .40=49 ^ L.j: 70.; 

““S. 499. Excep. 9-Good faith-Presumption- 
Qaestions to witness in cross-examinarion on 

of 

The liability of an advocate or party for whom he 
appears, .n respect of words spoken or Vriuenrn the 
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performaQcc of professional duty such as cross-examina** 
non of a witness of the opposite party depends upon 

499> Cjde; there is only a qualiged privilege 

under the 9th Exception to S. 499, and there is no 
absolute privilege as under the EngUih common Jaw. 
It depends on goutl faith, and good faith will be 
presumed unless there is cogent proof to the contrary. 

Where it is not possible to assume that the 
questions were put by the advocate upon definite 
instructions given by the party, the party cannot be 
prosecuted for defamation in respect of iostruclions 
which he might have given to his Counsel. It 
is the advocate’s business to decide whether 
hr could properly act upon the instructions and 
whatever responsibility might ensure from acting upon 
those instructions would be his and not the party’s. 
48 Cr. L.J. 997=A.I.R. 1948 Pat. 56. 

S». 500, 499i Exception 9— Pleading signed by 

Counsel containing defamatox^ matter— No defa* 
maiion, unless statement is made in bad faitb or 

ooalicioDsly. 

A Counsel owes a duty to hii client and be must 
carry out faithfully his client’s instructions. If his 
client roakci ceriout allegations against another party 
in a suit, it is Counsel’s duty to plead those allegations 
in the plaint or written statement or other pleading. 
A Counsel^ however, must perform bis duty with 
discretion; he should not plead what arc obviously 
irrelevant, w’anton, wild and lecklesi allegations. On 
the other hand, a Counsel is not a judge in the case 
and it is not for him to decide whether the allegations 
made by his client are true or false. He is bound, 
except in very exceptional circumstances, to accept his 
client’s word. But as Counsel cannot claim absolute 
privilrge, a Counsel who signs a pleading containing 
serious allcgaiioni, lays himself open to a prosecution 
for defamation. However, he cannot be prosecuted 
successfully unless it is shown that he acted in bad 
faith or maliciosuly. A Court must presume that 
Counsel who has signed a pleading has acted bona 
fide and,without malice and no Counsel should be call- 
ed upon to answer a complaint for defamation merely 
because he has signed a pleading which contains defa- 
miiory maiier. It must be presumed that the Counsel 
acted honestly and without malice, in which case he 
can never be convicted; otherwise Counsel could not 
posiibly discharge their duties to their clients. No sum- 
mons should, therefore, be issued against a Counsel for 
defamation unless the Magistrate who directs the sum- 
mons to issue has some facts before him which suggest 
that Counsel has acted in bad faith or maliciously, it 
is not enough that the pleading contains defamatory 
matter. A.I.R.. *945 Lah; 97~47 P.L.R. 8=46 Cr.L. J. 
5^0 = 219 Ind. Cas. 48. 

Ss. 499 and 500~Pleader — No defamation 

uolcgB remark is made wantonly or mallcioos or 
prlvdtc ootiv^o 

I'he Court should presume, when a complaint is 
made against a h'gal practitioner for defamation that 
the remark w'as made on instructions and in good faith, 
and there can be no defamation unless the circumstances 
fhew that the remark w’as made wantonly, or from a 
m.»hcioiis or private motive. A.I.R. 1940 Rang. 77 
= 41 Cr. L.J. 480“ 187 Ind. Cas. 463. 

•— — Sb. 499 and 500. 

by counsel in cross-examination. The 
pr<-3unipuoti is th.it a qurslion asked by a counsel in 


cross-examination is one asked under instructions and in 
good faith and hence is privileged. 1937 M.W.N. 1 195. 

Ss. 499, Expl. 9 and 500 — Qoeetiona by 

coimsel. 

When there is no proof that the Pleader, in putting 
the questions, was actuated by any motive of private 
malice, the Pleader is entitled to the bedefit of Elxccp- 
tion 9 to S. 499 and the charge under S> fioo, I. P. C., 
cannot stand. 1934 M. W. N. 481. 

— S. 499 and 500— Pleader cross-ezaminiDg under 
Instrnctiona in client’s interest. 

The presumption in the case of a Pleader asking 
questions in cross-examination is that such questions 
are put in good faith for the protection of his client’s 
interests within the Exception to S. 499. 

Where a Pleader, in cross-examination, asks a ques- 
tion under instructions and in the interest of bis client, 
he should not be convicted under S. 500, I. P. C., 
especially when it is admitted by the aggrieved party 
that the Pleader has no malice on grudge against him. 
A.I.R. 1933 Cal. 185— 34 Cr.L.J. 865 {2) = 144 Ind. 
cas. 935- 

Ss. 499 tsnd 500 — Defamxtioa — Advocate— 

Psivilege— Imputations on a person neither party 
nor witness — Advocate's duty to withdraw remark 
— Malice— Barden of proof. 

A member of the bar in India has no absolute pri- 
vilege. An Advocate who makes defamatory statements 
in the conduct of a case hu no wider protection 
than a layman; that is to say, he has to bring his 
case within the terms of Excep. 9 to S. 499, and under 
S. 105, Evidence Act, the burden of proof would 
normally be upon him. But in practice, the Courts 
have held on grounds of public policy that an Advo- 
cate is entitled to special protection, and that if an 
Advocate is called m question in respect of defamatory 
statements made by him in the course of bis duties as 
an Advocate, the Court ought to presume that he 
acted in gi^od faith and upon instructions and ought 
to require the other party to prove express malice. 

Per Broomfield, J.--An Advocate’s privilege is limited 
where the person against whom the imputations are 
made is neither a party nor a witness. Where an 
Advocate makes imputations about another on the 
strength of instructions from his client, and the 
instructions lurn out to be untrue, the Advocate is 
bound to withdraw the impuution. A.I.R. 193a Bom. 

490 = 34 Bom. L. R. 910=33 Cr.L.J. 740=139 Ind. 
Cas. 275. 

— — Ss. 499 and 500. 

WTien a complaint is made against an Advocate 
for defamation, it is the duly of the Court to presume 
that the statement complained of was made on 
instructions and in good faith and unless circumstances 
clearly show that it was made wantonly, or from 
malicious or private motives, the complaint should not 
be entertained. But no such special presumption can 
be made in favour of a party or a witness and if a 
party or a wiuiesi makes a statement which prims 
facie defamatory, the burden will be upon him of 
proving that the statement is covered by one of the 
exceptions to S. 499, Penal Code, the exceptions ordi- 
narily applicable to such cases bring Exceptions 8 or 9. 

A I.R. 1931 Rang. 83 = 32 Cr. L.J. 034=132 Ind, Cas, 
553- 
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— — Ss. 499 and 500 — Presumption of instruction 
and good faith. 

It is the duty of a Court, when complaint is made 
against an advocate for having used defamatory words 
to ordinarily presume that (be remark or question was 
made on initrucuons and in entire good faith. A.I.R* 
1927 Cal. 833, Foil. Ill Ind. Cas. 569=29 Cr L.J. 889 
= ii A.I.Cr.R. 156 (Cal.). 

Ss. 499 and 500*— Inspotation on character of 

witness — Presumption of instruction* 

It is not defamatory to make an imputation on the 
character and position in life of a witness, provided 
that the imputation is made in good faith and for the 
protection of the client who has engaged the Advocate. 
The presumption therefore is that a question asked in 
cross-examination making an imputation as regards a 
witness affords no ground ordinarily for a criminal 
prosecution and that it is the duty of a Court when a 
complaint is made against an advocate for having used 
defamatory words that it should ordinarily be pre> 
sumcd that the remark in question objected to was 
made on iiutructions and in entire good faith. No 
doubt there may be circumstances which may show 
that the question or remark objected to was made 
wantonly or from malice or from private motive, 
but the greatest care ought to be taken to enquire into 
the circumstances and an opportunity should be given 
to (he paity accused of such offence to offer explana- 
tions before summons is issued. 104 Ind. Cas. 717 = 
55 Cal. 85=28 Cr L. J. 877 = A.I.R. 1927 Cal. 823. 


499 and 500— QueatloBn to witneas with- 
out good faith. 

A pleader must use a certain amount of common- 
sense and caution in asking a defamatory question. 
There may be cases where, under proper instructions, 
be is entitled to ask questions which are defamatory to 
the person, so as to impeach bis credit. 

But where the questions were asked with utter reck* 
Iciiness, and without regard to seeing whether there 
was any truth in them, and with absolute disregard of 
whether he was entitled to ask them or do( and they 
were asked not for the good of the cate but with no 
other view than publicly to injure the reputation of the 
wi^ncsi* 

Held: that the questions vv^rc asked in absolutely 
bad faith. loi Ind. Cas. 600=54 Cal. 137=28 Cr.L J. 
472 = A.I.R. 1927 Cal. 303. 


— — Sfl. 499 and 500 — Privilege — Presomptlon of 

good faith. 

Utterances calculated to be defamatory by a lawyer 
in the course of his professional duties and required 
by his duty to his client arc absolutely privilcced- 
10 Mad. 28 (F. B.) Foil. ‘ 

When a lawyer acting in the course of professional 
duties inakes a prlma facie defamatory statement, 
good faith is to be presumed and bad faith is not to 
be assumed unless there is independent allegation or 
proof of private malice. 

Even the presence of malice will r^ot override the 
presumption of good faith where the statement made 
was obviously necessary in the interests of the client 
and when the lawyer could not omit to make it 
without gravely imperilling the interests of his client 


and would in fact not be discharging his duty to his 
client unless he made it. 

Where the pleader defending an accused against 
a charge of making a defamatory statement against 
the complainant that the latter had infected bis wife 
with venereal disease, made an oral statement in 
arguments that the defamatory statement was in 
substance true and had been set out as a fact in a 
reported judgment of the High Court and put the 
same statement in the written notes of arguments 
and thereupon a complaint of defamation was preferred 
against the pleader* 

Held, that as the publication complained of was 
imperatively necessary for the conduct of the cases in 
which the pleader was appearmg professionally, the 
statements were made in good faith and could not be 
made the subject of a charge of defamation. 100 Ind. 
Cas. 537=50 Mad. 667=25 M.L W. 295 = 38 M.L.T. 
130=1927 M W.N. 164 = 28 Cr.L. J. 313 = A.I.R. 1927 
Mad. 379=52 M.L.J. 269. 

Ss. 499 and 500 — Privilege — Duty of prosecu- 
tion to prove malice. 

The liability of a pleader charged with defamation 
in respect of words spoken or written in the peifor- 
mance of his professional duty depends on S. 499 and 
the court would presume good faith unless there is 
cogent proof to the contrary. The privilege is not 
absolute but qualihed, and the burden is cast upon 
the prosecution to prove absence of good faith. 

Where express malice is absent the Court, having due 
regard to public policy, would be extremely cautious 
before it deprives the Advocate of the protection of 
Exception 9. The Court ought to presume bis good 
faith and not hold him criminally liable unless there 
U satisfactory evidence of actual malice and unless 
there is cogent proof that unfair advantage was taken 
of his position as pleader for an indirect purpose. 
19 Bom. 340, Foil. 97 Ind. Ca^. 354=6 Pat. 224 = 
7 P.L.T. 608=1926 P.H.G C. 314 = 27 Cr.L.J. 1090= 
A.I.R. 1926 Pat. 499, 

■ Sg. 499 and 500— Qualified privilege — Presum- 
ption of good faith — Proof of malicious or im- 
proper motive. 

Section 499 of the Penal Code is meant to be universal 
in its application. The English Law of absolute 
privilege does not apply in India to statements ol 
advocates in judicial proceedings. But a counsel’s 
position is one of the utmost difTiculiy. He is not to 
speak of that which he knows; he is not called upon to 
consider whether the acts with which he is dealing are 
true or false. What lichasto do is to argue as best us 
he can without degrading liimself in order to maintain 
the proposition which shall carry with it either the pro- 
tection or the remedy which be desires fur his client. If 
amidst the dilTiculiics of his position he were to be caHc*d 
upon during the heat ot his argument to consider 
whether what he says is relevant or irrelevant, he would 
have his mind so embarrassed that he could not do the 
duty which he is called upon to perform; (Munster v 
Lamb, L. R. 11 Q. B. D. 588. I-oll.] Therefore wheri 
a pleader is charged with defamation in respect of words 
spoken or written while performing his duly as a pleader 
t^hc Court ought to presume good faith and not hold 
him criminally liable unless there is satisfactory evidence 
of actual malice and unless there is cogent proof that 
unfair advantage was taken of his j>osition as pleader 
lor an indirect purpose. To rebut the presumption iu 
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the pleader’s favour it is not sufficient merely to all^e 
that the client knew the imputation to be untrue for the 
duty of the pleader is to present his client’s case. So 
far, at any rate, as the purposes of a prosecution for 
defamation arc concerned, it would be wholly unreason- 
able to say that it is the duty of the pleader to enquire 
whether his client’s case is true or false. To rebut the 
presumption of good faith in such a case there must be 
convincing evidence that the pleader was actuated by a 
malicious or an improper motiw personal to himself and 
not by a desire to protect or further the interests of his 
client in the cause; [9 Bom. L.B. 1287 and 36 Cal. 375, 
Foil.] It is the duty, therefore, of a Court when a com- 
plaint is made against an advocate or legal practitioner 
fur defamation (hat it should presume that the remark 
was made on instructions and in good faith; and unless 
circumstances clearly show that it was made wantonly, 
or from malicious or private motives, the complaint 
should not be entertained. Even if the circumstances 
suggest recklcssnets or malice, further enquiry should be 
made and an opporiuniiy. if possible, should be given to 
a legal practitioner to offer an explanation before sum- 
mons is issued. 92 Ind. Cas. 737 = 27 Cr.L. J. 321=4 
Bur. L. J. 147=3 Rang. 524=A.I.R. 1925 Rang. 345. 

S. 499 E*c. 9, S. 52 — Counsel or Pleader — 

Privilege— Questions io cross-examinatioD, If to be 
limited to instructions— Questions based on re- 
collection — Good faith — Piesnmpcion — Due care 
and attention — Wrong inferenc«~£3tpre8s malice. 

A pleader, especially in the mofutsil of this country, 
where instructions art very commonly inaccurate and 
misleading, would certainly be at least as much justified 
in acting on his own recollection as on specific instme- 
tions in putting question to a witness in cross-examina- 
tion ; and because he has merely drawn a wrong inference 
from a fact recollected, that of itself, in the absence of 
express malice, should not take him out of the gtb 
Exception to S. 499. When a pleader is charged with 
defamation in respect of words spoken to or wnti^ 
while performing lus duty as a pleader, the Court ^ysbl^ 
to presume good faith and not hold him crirmnally liable 
unless ilicrc is satisfactory evidence of actual malice and 
unless there is (;ogent proof that unfair advantage wai 
taken of his position as pleader for an indirect purpose. 
>9 A. 340 foil. (>909) 13 C.W.N. 340= t Ind: Cas, 147 
= 9 Cr.L.J. 165=9 C. L. J. 259=36 C. 375* 

S. 499— Pleader— Privilege. 

Where a pleader is charged with defamation in respect 
of words spoken or written while performing his duty as 
a pleader the court ought to presume good faith and 
not hold him criminally liable unless there is satisfactory 
evklenrc of actual malice and unless there is cogent proof 
that unfair advantage was taken of his position as 
pleader for an indirect purpose. A pleader representing 
a complainant wrote to the trying Magistrate to enquire 
when the latter would take up the case for trial; and in 
the letter dcscriljcd the accused as a “notorious wrong- 
doer.” A complaint then filed against the pleader for 
defamation; and the Magistrate finding that the pleader 
was not then acting as a pleader, convicted him ol 
defamation. Held, alTirming the conviction that the 
imputation was not made b> the accused at a pleader. 

9 Bom. L.R. 1287 = 6 Cr«L.J. 367- 

iB (dj. Statement in suit or proceeding — By Jadg« 

or Magistrate. 

— — Ss. 499 — Remarka in judgment. 

I lie c'xibtcncc of exce|>tiont to S. 4^9 indicates that 
the provjsUms ot S. 77 cannot by themselves cover the 


case of remarks made by a Judge or Magistrate in the 
course of his office, so as to exempt him from any 
liability under S. 500. Where the words complained of 
are themselves prima facia defamatory and do not 
bear directly on the matter in hand, there is a prima 
facie case and the complaint should be admitted even 
if S. 77 were held (o apply. A. I. R. 1934 Nag. 123— 
35 Cr..L. J. 947=17 N. L.J. 43=30 N.L.R. 234=149 
Ind. Cas. 140. 


id (e). Statement in salt or pfoceediag=* 

By party. 

Sfl. 499— Statement made by party— Privilege. 

In a criminal prosecution, the question whether a 
statement was made on a privileged occasion or not 
must be decided with reference to S. 499* I* R* C., and 
S, 105, Evidence Act. 

A defamatory statement on oath or otherwise by a 
party to a Judicial proceeding falls within S. 499, I.P.G., 
and is not absolutely privileged.- A.I.R. 1931 Rang. 83 
= 32 Cr. L.J. 934=132 Ind. Cas. 553. 

-.-S. 499— Prosecution on basis of statement in 
affidavit— Plea of privilege. 

Where a prosecution for the offence of defamation 
was launched on the basis of certain affidavits filed in 
Court: 

Held, that the English doctrine of absolute privilege 
was inapplicable but that the party could rely on the 
exerptions to S. 499, 1. P. Code. 8 Rang. 359=128 
Ind. Cas. 371 = 1931 Cr. C. 369=32 Cr. L. J. 132= 
A.I.R. 1931 Rang. 81. 

^Ss. 499 and 500 — Party — No absolute privilege. 

A defamatory statement on oath or otherwise, by a 
party to a judicial proceeding falls within S. 499 of 
the Penal Code, and is not absolutely privileged. Tlie 
Court cannot engraft on the provisions of me Code 
exceptions derived from the Common Law of England 
or based on public policy: 48 Cal. 388 (S. B.) Foil. 17 
Bom. 127 and (7 Bom. 573, Overruled. 93 Ind. Cas. 
151 = 50 Bom. 162=28 Bom. L.R. 1 = 27 Cr.L. J. 423= 
A.I.R. 1926 Bom. 141 (F.B.). 

6, 499, Excep. (9)*^F*rty staling Cbat his wit- 
ness was won over henco not exainined — No defa- 
mation. 

The law of absolute privilege is not applicable in 
India. But where a party to a civil suit stated in his 
evidence that a particular witness though cited by him 
was not examined, at he suspected (hat the witness was 
won over by the opposite party: 

Held, that what he caid was said bona fide in the 
piotection of his own iniercstt, and (hat be would there- 
fore be protected by the provisions of the ninth excep- 
tion to S. 499. 94 Ind. Cas. 600=27 Cr. L.J. 648=4 
Bur. L. J. 181= A.I.R. 1925 Rang. 360. 

Ss. 499 and 500 — Statements In judicial pro- 
ceedings — No absolute privilege. 

In a criminal prosecution for defamation no absolute 
privilege exists in favour of statements in course of 
judicial proceedings as such. H4 Ind. Cas. 977^2 Rang. 
333=A.I.R. 1925 Rang. 15. 


t 
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•Ss. 499, Excep. (9)uid 500*~-Statement by appli* 
cant in revenue case. 

S. 499, Exception 9 would be applicable to the case 
01 a bona fide applicant making defamatory statements 
to support nts application in proceedings before revenue 

589=23 Cr. L. J. 429=A.I.R. 

S. 499 Party to judicial proceeding — State- 
m^tfl filed in Court-CavU and criminal procee- 

Question of civil liability for damages for defamation 
and questions of liability to criminal prosecution do 
not, lor purpose of adjudication stand on the same basis. 
1 a party to judicial proceedings is prosecuted for 
deiamation m respect of a statement made therein on 
oatji or otherwise, his liability must be determined 
under S. 499, I.P.C. The Court cannot cngriift there- 
up(m exceptions derived from the common law of England 
or based on ground of public policy. Consequently a 
person in such a position is entitled only to the benefit 
ol the qualified privilege mentioned in S. 492, I. P. C. 
R a p^ty to a judicial 'proceeding is sued in a Civil 
Court for danoag^ for defamation in respect of a state- 
ment made therein on oath or otherwise his liability in 
the absence of statutory rules applicable to the subject 
must be determined with reference to principles of 
justice, equity and good conscience. There is a large 
preponderance of judicial opinion in favour of the view 
that the principles of justice, equity and good conscience 
applicable in such circumstances should be identical 
with the correspondent relevant rules of the common law 
ol England. A small minority favours the view that the 
principles of justice, equity and good conscience should 
be Identical with the rules in the Penal Code. To take 
0“^ of the primary rule enunciated in S. 499 of 
the Penal Code and to bring it within either Excep- 
tion 8 or 9, ^od faith on the part of the person who 
makes or pubUshw the imputation must be established. 

*921 Cal. 1=22 Cr.L.J. 31-24 
C.W.N. 982 — 32 C.L.J. 94=59 Ind. Cas. 143 tS.B.). 

“■ 499 “-Statement by party. 

In India the English doctrine of privilege does 
not apply. A defamatory statement by a party to a 
judicial proceeding is not privileged. The privilege 
in such case refers to words spoken in ordinary 
course of proceedings before the Court. 3 U. B. R. 
(1918) 101=20 Cr.L.J. 123=49 Ind. Cai. 109. 

S. 499— Statement by party In a enlt. 

A relevant statement of a party' to a suit made 
good faith without express malice is privileged. 

Cr. L.J. 641=45 Ind. Cas. 833 (Nag.). 


in 

>9 


S. 499— Statements In application for transfer 
--Absolute privilege, if appUes to Indian Moffus- 
Sll » 

English Common Law doctrine of absolute privi- 
lege do« not apply to Indian Moffussil. S. 499, 
1 . F. C. 18 exhaustive and a defamatory statement not 
wming within the specified exemptions is not privi- 
leged. Statements made in bad faith in an application 
for transfer of a case arc not protected. 49 Cal 
14 Cr.L.J. .00=, 7 C.W.N. 297=.8 Ind^Ca, 6Go^. 

-D®f«natloa-Prl»JIeg. — Defamatory 
JiliX^caee 'or transfer of 

12 — F. Y, D.~ 40 . 


A conviction for a defamatory statement in an appli- 
cation for transfer of a criminal case should be set 
aside as the propriety of the conviction is open to 
serious doubt. 40 Cal. 441 Notc=i7 C.W.N. 449 = 
14 Cr.L.J. 61 = 18 Ind. Cas. 349. 


■ S. 499— -Defamatory statement by party 
opposing registration of will — Privilege. 

A defamatory statement made by a person 
opposing the registration of a will in bis petition to 
the Registrar, is not absolutely privileged, so as to 
exempt the party making it from liability to be 
punished for an offence under S. 499 I. P. C. The 
Registrar in such proceedings is not a Court. 
(1912) M. W .N 473=23 M. L. J. 50=13 Cr.L.J. 
508=15 Ind. Cas. 652. 


■“S* 499 > E*cep. (9) — Statements in petition for 
divorce. 

Allegations made by an accused bona fide in a 
petition for divorce after his wife left his house fall 
within Exception 9 to S. 499. 5 S. L. R. 133=13 
Cr.L.J. 25=13 Ind. Cas. 217. 

Ss« 499 and 500 — Statements by party or 

witness In a snit or proceeding. 

A person making a defamatory statement as a 
party or as a witness in a judicial proceeding, which 
is prima facie defamatory, is liable to be charged 
under S. 500, I. P. C., irrespective of the question of 
perjury. Such person can be protected if he pleads 
and succeeds in applying any of the exceptions men- 
tioned in S. 499. 7 P. W. R. 1911 Cr.= 12 Cr. L. J. 
193 = 10 Ind. Cas. 682. 

—— S. 499 * Excep. (9) — Party to suit — Privilege^ 

Plaintiff to a suit is not privileged under Exception 
9 to S. 499 of the I. P. C. unless the allegations in 
the plaint were made in good faith, ii Cr. L.J. 504, 
= 8 Ind. Cas. 220 (All.). 

•Ss. 499, 500 — Tort — Libel— Privileges of parties* 

Sec Tort. 19 M. L.J. 217 = 9 Cr.L.J. 385 = 1 
Ind. Cas. 799 (i). 

S. 499— Statement made by a party under 

S. 118, C. P. C.^Privilege. 

A party to a suit making a statement under S. 188 
C. P. C. is privileged and is not liable to a 
prosecution for defamation on grounds of public 
policy. (1906) 30 M. 222. 

Excep. (9) 500 — Statement made In an 
affidavit— Privilege. 

A person would be rightly convicted under S. 500 
^ defamatory statement sua mota in an 
affidavit if the statement made was wholly irrelevant 

affidavit related. (1903)8 

----Ss. 499 and 500— Plaint with defamatory 

statement— No absolute privilege. 

llic rules of the Englisli Common Law apply to 
quwtions of civil liability for defamation in India 

r- ^ ” determined exclusively by the 

O defamatory statement whether on ■ .aVh 

□r othcruisc, e.g., one contained in a plaint, fall. 
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within S. 499 and is not absolutely privileged. 48 Cal* 
3ft8 and 40 Cal. 433, Fol. 9^ Ind.Cas. 392 = 7 P- L. T. 
587 = 27 Gr.LJ. i32o=AI.R. 1926 Pat. 425. 

Sa. 499 and 500 — ^Defamatory pleadings — No 

absolute privilege. 

There is no absolute privnlege in respect of defama- 
tory statements in pleadings in India, 23 C. 867, Foil. 
65 Ind. Cas. 204 (Cal.). 

S. 500 “Statement in pleadings — Privilege. 

Statements made by parties to the suit in the plead- 
ings arc not privileged and a charge for defamation is 
maintainable in respect of them. 23 C. 867, Foil.; 
14 B. 97 diss. from. (1900) 5 C.W.N. 293. 


18 (f). Statement in suit or proceeding — 

By witness. 

— Sa. 499 and 500 — Privileged statement 
Statement to police officer daring investigation. 

Statement made in answer to a question put by 
a police officer in the couric of investigation 
by him is privileged and cannot be 
foundation of a charge of defamation. 16 M. 235 
and 41 A. 311 , Foil. I.L-R. (i95®) ^'“5* 208 = 1919 
N.L.J. 604 = 51 Cr.L.J. 267=A.1.R. 1950 Nag. 20. 


Ss. 499 and 500 — Statement in ana^r to 

qoestionl pot by PubUc Prosecutor or Magistrate. 

Where, in answer to the qu«tion *<> 

him by the Magistrate or Public Prosecutor, 
a witneis makes defamatory itatemenu, he u entitled 
to the benefit of an initial presumption of good faith; 

generally speaking there woidd be a- 

that what the witness says is aaid bona fide m 

the proiccuon of his own interest and that he would, 

therefore, be protected by the provisiom of Excep. 

Q S. 499, Penal Code. A.I.R. 1939 . 3^ 

?039 Rang. L.R. 479=4- Cr. L. J. 48= -84 Ind. C«. 

56b. 


Ss. 499, E*pl. (9)— Statements in answer to 

Police. 

Police requisition under S. i6i, Criminal P. C.-“ 
Defamatory statements in the answer are privileged 
and come under Excep. 9 to S. 499. 1930-1 

M..L J. 810=47 L.W. 136=193® M.W.N. 217. 


Sa. 499 and 500— Witness— PrivUege. 

The English rule of absolute privilege to a wimess 
in respect of words spoken by him in counc 
of judicial proceedings docs not obtain in India. 
A.I.R. 1935 .Sind ®' = 36 Cr.Lj 881 = 156 Ind. Cas. 

219. 


himself asked the quation. 1930 A.L.J. 1121 = 129 
Ind. Cas. 7o7=A.I.R. 1930 All. 493, 


S. 499, Eacop. (i) and (9) — Witness No 

absolute privilege. 

A witness has not absolute privilege as regards 
the itatcnicDU made by him but has only a qualified 
privilege under E.xcep. 9 or Excep. 1 to S. 499- " 
Kiad. 477* not Foil, n® Ca^ 337=52 Mad. 

432=20 M.L.W. 210=2 M.Cr.C. 8 — 1929 M.W.N. 
B4=3o'^Cr. L.J. 613=13 A.I.Cr.R. 2i=A.I.R. 1929 
Mad. 236=56 M.L.J. 57t>' 


— — Ss. 499 and 500 — Irrelevant and malicious 
statement by witness— Offence. 

A witneis, who being actuated by malicious motives 
makes a voluntary and irrelevant statement, not 
elicited by any question pul to bim while under 
examination, to injure the reputation of anoAer com- 
mits an offence punishable under S. 500, I.P.C * 
he cannot claim the privilege allowed to a witness 
bv S. 132, Evidence Act. 105 Ind. Cas. 820=28 
Cr.L.J. 996=9 A.I.Cr.R 204=A.I.R. 192® Nag. 

58. 


.5, ^99, Exception i — Statement by a witness 

in judicial proceeding ■ — Truth — No offence — 
Privilege. 

A statement in order to come under the fint ex- 
ception to S. 499 of the Penal Code must be true 
in fact. If a statement made by a witneis in a judi- 
cial proceeding is true and alto relcvcnt to the matter 
under inveitigalion, it it for the public good that it 
should be made. 40 All. 271 = 16 A. L.J. 201 = 19 
Cr.Lj. 231=43 Ind. Cas. 823. 

_ 499— Defamation— Witness — Liability of. 

A witnesi who makes a defamatory statement 
in a judicial proceeding, ii not exempted from criminal 
liability under S. 499, I.P.C., unless the itaiemcnt 
comes within exceptions. 34 P.R. 1880 Cr. 14 P*R* 
1893; 26 A. 685 Foil. II M. 477, *6 M. 235, Sp 
M. 2’2, 17 B. i27i 17 B. 573. 27 C. 262, not FoU. 
5 P.R. (Cr.) 1913 = 31 P.W.R. Cr. 1912 = 244 P.L.R* 
1912=13 Cr. L. J. 494= *5 Ind. Cas. 494. 


— S. 500 — Privilege— Defamatory statement in 
depositton, when privileged — Evidence Act* 
S, 13a. 

A remark made by a witne?-* in the box, wholly 
irrelevant to the matter o{ enquiry, uncalled for by aay 
question of counsel, and introduced by the witness 
maliciously for his own purposes, would not be pri- 
vileged. (1905) 9 C.W.N. yi 1=2 C. L.J. 105=32 C. 

756. 


Ss. 499 and 300— Imputation of miscarriage — 

Defamation. 

To give out tliai a womin had miscarriage without 
any knowledge whether she was married or not 
would amount to defamation because the person 
who makri the statement would have reasonable 
belief that such imputation would harm the rcpuUiion 
of the woman in case she was not married and if such 
statement it made in a witness-box and especially so 
in cxamination-in-chicf when the character of the 
woman is not a fart in i'.sue, ihe witness ii not 
protected by b. 132, EviUeJicc Act, unless ihc Judge 


S. 499 — Defamation— Witness — Evidence Act, 

St. 105, 13a — How far witness protected when 
glvlog evidence. 

If a wincss whilst giving evidence makes statement 
concerning any penon which amounts to dcfani*tmn, 
he may be prosecuted under S. 499 in resect 
of such statement, and it lies upon him to mow 
that the statement which he has made falls 
one or other of the exceptions to S. 499, or top* 
is protected from prosecution by Ihc proviso to *3 
of ihe Evidence ,Vt, 1872. So, held by Knox, Ag.C. J-i 
and Ashman, J>, Rlcharde, J., dissentlsntc. 
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Per Richards, J, — A prosecution for defamation 
under S. 499 will not lie against a witness in respect 
of any statement made by him in the course of giving 
evidence, even if such statement may be not relevant to 
the matter under inquiry. ii B.L.R. 301 followed. 

1907 A.W.N. 235=4 A.L.J. 605=29 A. 685. 

Ss. 499 and 500— Witness — Privilege — English 

Law. 

The English rule of absolute privilege to a witness 
in respect of words spoken by him in coutse 
of judicial proceedings does not obtain in India. 
A.I.R. 1935 Sind 81 = 36 Cr.L.J. 881 = 156 Ind. 
Cas. 219 (D.B.). 


18 (g)« Statement in sntt or proceeding — 

Private complaint. 

--■Ss. 499 and 500 — Defamation by witness — 
Sanction. 

The provisions of S. 195, Criminal P.C., do 
not apply to defamation. A person, who is defamed 
by a witness when in a witness-box, is at liberty to 
hie a complaint against his defamer under the provisions 
of Penal Code. A.I.R. 1942 Mad. 19=54 L.W 445= 
(1941)2 M.LJ. 618 = 1941 M.W.N. 1076=43 Cr.L.J. 
44 i=I.L.R. (1942) Mad. 158=198 Ind. Cas. 809. 


Ss. 499 and 500. 

Criminal case — Complainant's witness making de- 
famatory atatements against accuied^Accuscd filing de. 
famation complaint against the witness after the exa- 
mination and cross-examination of the witness: 


Held, that the accused is entitled to file a complaint 
of defamation and the filing of such a complaint does 
not amount to «he contempt of Court. A.I.R. 1939 
Oudh 225=s 1939 O.W.N 467 = 40 Cr. L. J. 569=1039 
A.W.R. 79= 181 Ind. Cas. 575. 


Ss. 499 end 500 — Criminal P. C., Ss. 195, 476 — 

Statements constituting offence noder S. 500 
made by person during proceedings in Court — 
Private complaint, if maintainable. 

There is no provision of the law by which the Court 
can refuse to permit a prosecution under S. 500 where 
the facts appear to justify such a prosecution, because 
the proceedings have not been initiated under S. 476, 
Criminal P.C. by the time before which the offence is 
alleged to have been committed and because the pro- 
Ktmtion is designed to evade provisions of S. 195, 
Criminal P. C. The guilt or innocence of the accuicd 
mutt be decided in accordance with the evidence in the 
provisions of S. 499 of the Penal Code. 
A.I.R. 1938 Cal. 527=42 C.VV.N. 674=39 Cr.L.J. 
730 “ *76 Ind. Cas. 572. 


^“■S. 500— Facts constituting offence also under 
*8*~No sanction as required by S. 195, Crimi- 
nal P , C., obtained— Complaint under S. 500, if 
should bs dismissed. 

There is no exception to S. 499, Penal Code, that 
when the defamat'on is made in a statement to a public 
servant or in Court proceedings, by virtue of which the 
offence was punishable under S. 182 or S.211, Penal 
Code, or some other section, then no prosecution under 
S. 500 would He. Consequently, a complaint under 
S. 500 cannot be dismissed even if the same facts con- 
stitute also an offence tinder S. 182 and no sanction 
as required by S. 195, Criminal P.C., is obtained. 


4 

A.I.R* 1938 Rang. 232=39 Cr. L.J. 663=1938 Rang. 
L.R. 404=175 Ind. Cas. 915 (F.B.). 

Ss. 499 and 500 — Private complaint against 

witness by person not party to proceedings. 

A person giving evidence in a Court of law is not 
entitled to an absolute privilege in respect of the state- 
ments which he makes and, consequently, be is 
not immune from a complaint of defamation by reason 
of words uttered on oath in the witness box. It can- 
not be held that in the case of a person who alleges 
that be has been defamed and has not been a party 
to the proceedings at all, cannot move a Magistrate to 
ente tain a complaint in respect of defamation without 
moving the Court in which tbo statement was made 
to make a complaint under S. 195, Criminal P. C., 
in respect of perjury committed before it. No doubt 
the Courts should be slow to admit complaints of de- 
famation where the circumstances are such that the 
accusation is really one of perjury in which the Court 
should be moved to make a complaint. But this will 
not apply where the party who alleges that he has 
been injured was not a party to the proceedings at all, 
and the complainant is asking for the redress of a 
personal grievance. A.I.R. *937 Nag. 138=20 N.L.J, 
33 = 38 Cr.L.J. 775 = I.L.R. (1937) Nag. 425=169 
Ind. Cas. 429. 

— Ss. 499 and 5 oo--Contempt of Cousrt* 

Where, in a Court of the Magistrate, a person states 
in his answers to the interrogatories served on him 
that the Chief Reader had fricnHly relations and in- 
fluence over the Court which acted dishonestly and 
imposed a fine of Rs. 40, the statement is defamatory 
against the presiding officer which is a criminal offence 
under Penal Code, and for which the officer concerned 
has a remedy by way of filing a complaint: 

Held, in the above case that the High Court would 
not take cognizance of the offence as one falling under 
the Contempt of Courts Act. A.I.R. 1935 All. 896= 
36 Cr. L.J. 967=1935 A.W.R. 934=1935 A.L.J. 950 
(i) = 156 Ind. Cas. 542. 


Ss. 499 and 500 — Power of Court — Defamation 

be party in legal proceedings. 

There is nothing in the Penal Code which prevents 
a Court from taking cognizance of the offence of 
defamation where it has been committed by a party 
in legal proceedings 84 Ind. Cas. 58=16 S.L.R. 150= 
26 Cr.L.J. 234= A.I.R. 1921 Sind 92. 


S. 499 — Questions to complainant In witness- 

box— Alleged defamation— Case still ponding 

Complaint by witness against party on whose 
behalf questions were put — Maintainability. 

A cornplaim of defamation against a parly to a 
criminal proceeding, in respect of questions to the 
complainant, alleged to be defamatory, by the advocate 
of the party complained against, is premature, when 
the case is still pending and it is not known what view 
the Court will express on the credibility or oihcnvisc 
of the witness (complainant). This is all the more so 
when thj actual questions arc not before the Court and 

48 Cr.L.J. 997=A.I.R. 


Court express., opjnlwa on ois evidence. 

No complain, for dcfan.ation against a wiiness slioul 

be permuted until the Court before whom the witne 
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gave evidence in answer to qucitions put to him which 
are relevant to the inquiry has expressed its opinion on 
such cvadence. A.I.R. i 934 114 = 36 Cr. L.J. 78 

•=28 SX.R. 251 = 152 Ind. 01.346. 


S. 5®3 

See also: S. 506- 

.§ 503 — Ingredients of the offence ^nnder— 

Speech directed against police force stationed at 
a particular locality in a district — Members of 
that force, if should have been actually frightened 
— Presence of such members among the audience, 
if should be known to the speaker. 

S. 503, I. P. Code, would be inapplicable unless 
the speech alleged to constitute criminal intimidation 
threatens injury to the person reputation or 
properly of an individual or group of individuals. 
Whether as a matter of fact any one was actually 
frightened or not, cannot affect the question of the 
liability of the .speaker under S. 503 - Nor is it ncces. 
lary for the speaker to know that any member or 
grotip of persons who arc intended to be frightened by 
the ipecch was present among the audience. It is 
intention of the speaker that has to be considerc 
deciding as to whether what he stated comes within 

the mischief of S. 503. 

W^err a speech was directed against a particular 
police force stationed in a particular locality m a 
district and the purport of the speech was to cat^ 
fear in the minds of the group of police officials stationed 

in that district or place; 

Held The speech was addressed to a defin^ and 
ascertained body of individuals and was 
frighten them with injury to ffieir person reputation or 
nronrrtv and hcncc came within the mischief of b. 503 
S r?! Code. 6. L. w. ,76=. 948 M.W.N. 68.= .9481 
2 M.L J. 383=A.I.R. 1949 Mad. 233=50 Cr. L.J. 258, 


Se. 503 and 506 -Offence punishable under— 

Threat of social boycott if certain persons 
continued to work as agricultural labourers for 
their masters with whom the other laboarera 
were trying to secure better terms. 

Where ome agricultural Jabourerr arc trying to im- 
prove their lot by bargaining with the mirasdars to 
obtain l>ctter conditions and trying to persuade their 
fellow labourers not to work until they had iccured 
better terms, they are entitled to enforce social boycott 
against those who decided to work. It would not 
amount to an injury within the rncaning ol S. 44. I- ”• 
Code. A threat of social boycott is not an offence pum- 
ihahlc under S. L P. Code. 1048 .N. 814 ( * ) 

A-I-R. >949 Mad. 546 = 3 A.I.Cr.D. 448=50 Cr. L.J. 
797==6 i L.W. 785 = (i 948 ) a M.L.J. 522. 

— -Ss. 503 and 506— Threat of social boycott, 
>vbctber oHence. 


Section 506, I.P.C., cannot be applied to the action 
of professional advisers endeavouring to protect their 
lay clients from what they arc of the opinion, amount 
to criminal attacks of a defamatory character. Before 
process can issue at the instance of a party, he mmt 
produce some materials to show that the opposite 
party threatened him with injury to his perso^ re- 
putation or property. A firm cannot commit an offence 

under S. 508. 


After the accused was no longer m the employ of a 
company, he adopted the course of cucularising a 
number^of Firms and Government Departments *°al^g 
prima facie defamatory accusations against ^ 
employers. For the purpose of self- protection, thu Firm 
instructed their solicitors in regard to those circulars 
and in the usual course, acting with perfect propriety 
“ey warned the respondent o» the consequcnccf of 
continuing to issue ihcse statemenU; but they were 
prepare^ so they said in one of ihcir letters, to 
refrain from instituting criminal proceeding 
him if he was prepared to give an imdcrtakmg not to 
continue these circulars. So far from givuig ffiis 
undertaking, he invited prosecution and consequently, 
the firm, by their rcpteseniaiivcs, instituted f com- 
plaint against the accused under S. 500, Penal Ujde, 
A few weeks before this was done and whilst the cor- 
respondence with regard to the defamation case was 
still going on. by way of a counterblast, accused jiro- 
cceded to launch a complaint under S. 506 against 

K\i tkrf*ir 




Held, that the letter on which llie action under 
S. 506 was based could not be regarded as a threat 
within the meaning of S. 503 ^d the prOMcdings 
ought to be quashed. A.I.R. i 937 Cal. 3 ^ 7 — 4 * C.W.N. 
831=38 Cr.LJ. 924=170 Cat* 307- 


— S. 503. 

A notice for service waa taken to the accused by 
a constable and when the accused proceeded to write 
something on it, the constable said that nothing should 
be written on the back of the notice, except signature 
in acknowledgment of service. The accused Uircw 
away the notice and threatened the consublc by 
saying, ‘go away, olherwse I shall break your bands 
and feet. I have seen many such notices’*. 

Held, that the constable^ insistence that the appli- 
cant should not write anything on the notice except 
the acknowledgment of sei^’icc irritated the applicant 
who used certain words amounting to an idle threat 
uttered in anger and that it was impossible to construe 
the threat as one uttered for inducing the consiaWe 
to make a false report. The accused could not be 
considered to be guilty ol an offmcc under S. 189 but 
thai the accused’s conduct clearly amounted to criminal 
intimidation and sliould be punished as such under 
S. 503, Penal Code. A.I.R. 1936 All. 171 = 37 ^*‘•^ 4 ' 
212= 1936 A. L.J. 195= 193G A. VV. R. 28=160 Ind. 
Gas. 17. 


Tlieihrcatof a social boycott is not a threat to a 
man's person or reputation unless it is accompanied by 
wjmcilung more directly affecting his character as an 
indivi<lu;d. A.I.R. I 93 ' Lah. 288=32 Cr. L-J. ii 76 = 
134 Ind. Cas. 495 (i). 

Ss- 503 and 506— Scope of— Whether applies 

to action of solicitors endovOurJng to protect 
their lay clients — Materials to show threat 
should he produced^Firm, if can commit offence 
under S 506 — Held, on facts, letter did not 
nmouot to Intimidation. 


Ss. 503 and 506 — Conviction under S. 

Kevisfon. 

Where it was found that the complainant w®* 
intimidated by the accused with language that fell within 
S. 503. Penal Code and that the complainant 
alarmed by the threat used towards him, and accusro 
was convicted under S. 506. 

Held, that the conviction could not be 
N.'idi in revision. A.I.R. 1933 Lah. 497“34 
1167 = 34 P.L.R. 968= 146 Ind. Cas. 17 (>)• 
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— “Ss. 503, 43 , 44* 

Propoial by Managing Committee of Society to refer 
to General Body act done by one of the members 
cannot be regarded as a threat to cause iUegal harm. 
A.I.R. 1933 Sind 196=27 S.L.R. 214=34 Cr.L.J. 884= 
145 Ind. Cas. 136. 

■ Ss. 503 and 506 — Compelling trader to execote 
agreement not to import foreign cloth on threat 
of picketting— Offence. 

The accuted, who were desirous of preventing dealers 
in cloth from importing foreign cloth for sale> served 
a notice on a shop>keeper calling upon him to execute 
an agreement not to import foreign cloth for sale at 
his shop for a period of at least one year and to pay 
a fine of Rs. 10 if he failed to carry out the agrerment 
and informing him that if he did not execute such an 
agreement, his shop would he picketted. Th<y were 
charged under S. 506, Penal Code. 


tion. 72 Ind.Cas. 508=27 C.W.N. 479=37 CX. J. 526 
= 24 Cr.L.J. 396=A.I.R. 1933 Cal. 590. 


— — S«. 503 and 506. ' 

In order to render a person liable under S. 506, the 
threat to injure must denote that harm to one’s person 

f roprriy or reputation is to be caused illegally. 
[902) 7 C.W.N. 116=30 C. 418. 



Synopsis. 


1. Applicability and scope 

2. Charge 

3. Offence under 

4. Sentence. 


1. Applicability and scope. 


Held, that the threat of the accused amounted to 
an injury to property, and the accused were guilty of 
an offence under S. 506, Penal Code. A.I.R. 1931 
All, 263 = 32 Cr.L.J. 465=53 A. 407= 130 Ind. Cas. 193. 

S. 503 — Offence under — Municipal Commis* 

sioner threatening a butcher that if he purchased 
a cow, he would have him sent to jail and make 
his living in the town impsssible — Offence, 

Where a Municipal Commissioner threatened a 
butcher that if he bought a cow. he would have him 
sent to jail and that he would make it impossible for 
him to continue to live in the town. 

Held: that the use of the words did constitute 
criminal intimidation as defined in S. 503. 102 Jnd. 

Gas. 557 = 8 A, I. Cr. R. 148=8 L. R. A. Cr. 119 = 28 
Cr.L.J. 589=A.I.R. 1927 All. 783. 

— S. 503 — Notice on a person by a self-consti- 
tuted Arbitration Court that an ex-parte decree 
would be passed against him, if he did not 
attend. 

Per Newbould and Buckland, JJ. (Snhrawardy, J. 
contra). The President of a self- constituted Arbitra- 
tion Court caused a notice to be served over signature 
to a certain person requesting the latter to be present 
on a given date and arrange for amicable setilemeot of 
a certain claim. The notice stated that if the 
defendant did not attend and answer the claim on 
that date, the suit would be decreed cx-parte: 


— S. 504 — Applicability — Provocation to cause 
other offence than breach of peace. 

A person is within the ambit of S. 504 not only if 
the provocation offered by him is of such a character 
as to cause the person provoked to commit a breach 
of peace hut even if it is of such a nature as to cause 
him to commit any other offence; A.I.R. 1927 Lah. 129 
Foil. 32 Bern. L.R. 103=1930 Cr.C. 195 = A.I.R. 1930 
Bom. 120. 

*—8. 504 — Provocation likely to cause the person 
provoked **to commit any other offence*’ than 
breach of the peace. 

A person also comes within the ambit of S. 504, 
I.P C., if the provocaMon offered by him is of such a 
character as to cause the per.'on ptovoked ‘‘to commit 
any other offence,” and hence a complaint made under 
that section shculd not be dismissed in limine on the 
ground that the provocation offertd was not likely to 
cause the breach of public peace. 99 Ind. Cas. 604= 
28 Cr.L.J. 172=7 A.I.Cr.R 324 = A.I.R. 1927 Lah. 129. 

S. 504— Object and scope. 

The offence contemplated in S. 504, is a serious one. 
It is obviously intended to deal with persons who arc 
as responsible for breaches of peace or the commission 
of offences as those who openly abet or incite them. 
A.I.R. 1942 Mad. 672=55 L.W. 421 = (1942) 2 M.L.J. 
101 = 1942 M. W. N. 437=44 Cr.L.J. 10=203 Ind. 
Cas. 321. 


Held, a threat of a decree is a threat of harm to an 
individual in hb person, reputation or property. That 
the tribunal is incompetent to execute its decree is 
immaterial. S. 503, I. P. C. s&ys nothing about the 
capacity of the person making the threat to carry it 
into execution. Nor does the section say anything 
about the effect upon the person threatened, and 
whether or not the complainant knew that the notice 
wxs innocuous is equally immaterial. 

Under Section 44, I. P. C. injury denotes harm ille- 
gally caused. By no legal process or means could this 
tribunal make or give effect to such a decree but as it 
was the Intention of the notice to cau»c the belief that 
a decree would be made if he failed to comply with it 
therefore in that the notice threatened the complainant 
with such a decree, it threatened the complainant 
with harm to be caused illegally. The petitioner, 
therefore, committed the offence of criminal intimida- 


S. 504— Insulting letters. 

Tlicre IS nothing in S. 504 which confines the issuU 
to spoken words and would not cover words written in 
a letter. 32 Bom. L- R 103=1930 Cr.C. 195 = A I R. 
1930 Bom. 120. 

2. Charge. 

S. 504 — Charge. 

Words constituting insult must be set out, 19.10 
M.W.N. 389. 

3. Offence under. 

a. Essentials 

b. What amounts to 

C. What does not amount to. 
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3(a). Otfence afider^EsseiitlaU. 

S. 504 — Gravamen of offence nnder. 

The gravamen of the offence under S. 504 of the 
Penal Code lies in the uttcrer provoking the victim by 
bii wordi to commit an immediate breach of the peace. 
That can only occur if he utters the words in the 
presence of the victim or has them conveyed to him 
by letter or messenger, and not in a case where the 
victim is told about them without the uttcrer asking 
them to be conveyed to him. 1949 M. W. N. 837 «» 
4A.I.Cr.D. io6 = A.I.R. 1950 Mad 273=51 Cr.LJ. 704 
= (1949) 2 M L. J. 767. 

— — Ss. 504 and 95— Ingredients of the offence 
under S. 504 — Letter written by father from the 
mofassil to daughter in Madras constituting 
insult to her and to her husband— If constitofes 
on offence under S. 504— Desirability of applying 
S. 95, 1 * P. Code, to cases of this kind. 

A mere instilt, however gross it may be, U not 
sufficient to bring the case within the provisions of 
S. 504, 1. P. Code. 

To constitute an offence under S. 5®4* Code, 

there must be a likelihood of the breach of the 
as a result of the provocation caused by the allegco 
insult, and the likelihood of the breach of the peace 
must be immediately after the provocation or so soon 
afterwards that it must form part of res gestae. 

A letter written by a father from the mofussil to bit 
daughter in Madras though it may constitute an ipsult 
to the daughter and her husband would not constitute 
an offence under S. 504» Code. 

Apart from this, it is a c^c in which Magis- 
trate should apply the principle of S. 95, I. P. Code., 
as it is a domestic quarrel between the father and 
daughter. 62 L.W. 287= i949 M.W.N. 33c = A.I.R. 
1949 Mad. 760=51 Cf.L.J. 173 = («949) ' M L-J. 445- 

S. 504— Ingredients of offence — Charge- 

Contents of— Actoal words, gestures or attitodcs 
— Necessity for record of- 

Where the insuU or provocation given corulsls in 
gestures or altitudes, the Court must obviously record 
what those gestures or attitudes were. Where it 
consists of words, the C^urt must also record wbat 
those words were cither in the charge, when a charge 
is fr.amcd, or in the record of the evidence. Before 
there can be a conviction under S. 504, I. P. Code, 
it must be shown that the accused used the words 
attributed to him intending or knowing it to be likely 
that it would result in such provocation as would 
cause the person to break the peace, etc. In the 
absence of all mention as to what the words were 
which were used, the conviction cannot be upheld^ as 
it would be impossible to establish the rccjuisite 
intention or knowledge. 3 A.l Cr.D. 288. 

— — S. 504 — Ingredients of offence under— Use of 
abasive words— Mere finding that abusive words 
were used withoot setting out those worda — Con- 
viction not sustainable. 

To support a conviction under S. 504 of the Penal 
Code there should be (i) an intentional insult and (ii) 
the offender should have by such insult given provoca- 
tifui to any person intending or knowing it to be 
likely that such provocation will cause the latter to 
break the public peace or to commit any other offence. 
>Vb«te the act alleged to be intenponAl insult Is the 


use of abusive words, it would be necessary to know 
wbat those words are in order to decide whether the 
using of those words amounted to intentional insult. 

WTicrc the Bench Magistrate in convicting the 
accused had not set out tho abusive words in their 
judgment but were merely content with Bnding that 
the accused bad abused the complainant; 

Held, that the conviction, cannot be upheld because 
that finding was not luflScieot by itself to warrant a 
conviction under S, 504, I* P- Code. 60 L»W. 271=* 
48 Cr.L.J. 970=A.I.R. 1948 Mad. 9 <2) -194? 

M.W,N. 279=(>947) « M.L. J. 359- 

.^_S. 504— There must be publication to peraon 
ineolted. 

For the offence under S. 504, Penal Code, it is 
necessary that the insult should be delivered to the 
person insulted with the intention that he may be 
there and then provoked to commit an offence but 
where there is no such publication, no offence under 
S. S04 is committed. A.I.R. 1939 Pat. 27=39 Cr.L.J* 
980=5 B*R. 40=19 P.L.T. 892=177 Ind. Cas. 

8g6 (2). 

— — S. 504— Sensitive feeling of offended person. 

The offence under S. 504, Penal Code, does not 
depend upon the mere sensitive feeling of the offended 
but upon the intention or knowledge of the offender. 
Such an intention may be inferred from the circum- 
stances attending insult. A.I.R, 1935 Cal. 736=61 
C.L. J. 205 = 37 Cr.L.J. 133= *59 Cas- 

— S. 504 — Esaeotlais of offenco — Intention or 
knowledge. 

Section 504, Penal Code, provides a remedy for 
abusive and insulting language, and it requires inten- 
tion to insult and thereby to ^ivc piovoration to the 
person insulted and an intention that such provocation 
should cauic or tie knowledge that that provocation 
is likely to cause the person so insulted to break the 
public peace or commit any other offence. A.I.R *935 
Sind 107(1) =36 Cr.L.J. 1461 = 158 Ind. Cas. 608. 

S. 504— Elements of Insult — Intention of 

accused — Vulgar abuse — Offence of trivial nature* 

To constitute an offence under S, 504, Penal Code, 
it is necessary to show that the accused intentionally 
insulted and theieby provoked some person intending 
or knowing it likely ihat such provocation would 
cause him 10 break the public peace or commit any 
other offence. 

If abusive language i? used in such circumstances 
that the Court comes to the conclusion that it cannot 
possibly have been intended, and cannot have been 
understood by those to whom it was addressed to 
have been intended, to be taken literally, the language 
cannot be held to amount to an intentional insult. In 
such circumstances, even if there be a technical ofi^tnee 
under S. 504, the circumstances are covered by the 
provisions of S. 95, and the accused is entitled to an 
acquittal. A.I.R. 1032 Bom. 193034 Bom. lR* 282 
=56 Bom. 196=33 Ct.L, J. 463= 137 Ind. Cas. 186. 

S. 504— Abusive language— IntontloD. 

If abusive language is used intentionally and is 0^ 
such a nature as would, in the ordinary course o 
events, lead the person insulted to break the peace or 
to commit any other offence under the casd 
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u not taken awfty from the purview of S. 504, Penal 
Code, merely became the insulted person exercised 
self-control or being terrified by the insult, or overawed 
by the personality of the offender, did not actually 
break the peace or commit any other offence. A.LR. 
I9» Lah. 480=33 Cr.L.J. 548—33 P.L.R. 695=14 
Lah*92 = i38 Ind. Gas. 120. 

S. 504 — Essentials — Intention to cause breach. 

Mere abuse unaccompanied by an intention to cause 
a breach of the peace or knowledge that a breach of 
the peace is likely does not come within S. 504. On 
the other ha:id an insult which under ordinary circum- 
stances would be likely to provoke the person insulted 
to cause a breach of the peace is within the provisions 
of the section although the person insulted may have 
been reduced to a state of abject terror so as to ren- 
der improbable that he would commit a breach of 
the peace. 32 Bom. L.R. 103 = 1930 Cr.C. 195= 
A.I.R, 1930 Bom. 120. 

— — S. 504 — Intention to provoke breach of public 
peace or knowledge of its probability. 

An insult is no less intentional because it is inciden- 
tal to another insult or even to another statement or 
proceeding which is not insulting. But to insult 
another inientionaJIy is not an offence punishable 
under Sec. ‘n 04 unless the intention is to provoke the 
person insulted into breaking the public peace, by 
asssulting him or getting him assaulted or reviling 
him in loud and anery tones or in any other way or 
unless there is knowledge that such a disturbance is a 
probable result of such an intuit. 81 Ind. Cat. 903= 
7N.L.J. 124=25 Cr.L.J. io 79=A.I.R. 1924 Nag. 
121. 

^ — S. 504 — Effect of abuse in ordinary circam- 
stances — Temperament of Individual — If material. 

In dealing with S. 504 the Court has not to judge 
the temperament or the idiosyncrasies of the individual 
concerned. It should iry to find out what in the 
ordinary circumitancrs would have been the effect of 
the abusive language used. Where there is no doubt 
that the abuih e language used might ordinarily have 
resulted in broken limbs or at least in an affray and 
consequent breach of the peace an offence under 
S. 504 is committed. 31 P. L. R. 892=127 Ind. Cas. 
86 o=A.I.R. 1930 Lah. 344 (2). 

■ ■ — “S. 504 -Provocation to tho person insulted — 
Breach of peace by him not necessary. 

Insult under S. 504, which may be inferred from 
tone and manner of spoken words, consists in an 
intentional act causing provocation thereby, with the 
knowledge that the provocation would under ordinary 
circumstances cause a breach of the peace to be com- 
mitted, though the person insulted does not commit a 
breach of the peace in the paticular case. 24 C.L. J* 
I37 = ai C.W.N. 95*18 Cr. L. J. I7“37 fnd- 
849. 

——8. 504— Insnlt— Nature of — Sufficient to cause 
one to lo-*e temper at.d say or do something 
violent — Offence. 

To constitute an offence under S. 504 it is sufficient 
if the insult is of a kind calculated to cause the other 
party to lose hb temper and say or do something 
violent. The public peace can be broken by angry 
words as well as by deeds. (1902) 4 Bom. L.R. 78. 


3 (b). Offence under— What amoonta to. 

Ss. 504, 500 — Election meeting — Person 

belonging to rival candidate attending uninvited and 
calling the candidate on whose behalf meeting was 
called “liar, barbarous and ungcntlemanly’*— Offence, 
held one under S. 504 and not S. 500. 

In the course of election campaign, a meeting was 
organised on behalf of the complainant or his adherents 
in the village which appertained to his estate. The 
complamant reached the village and was taken in 
procession to the place of the meeting. But he found 
that the accused and the rival candidate for whom he 
was working had already occupied the two chairs, 
although they were not invited to attend the meeting. 
When the complainant came near, the accused and 
his adherents shouted “Go back. Down svith 
zamindari’’ and tried to create a disturbance. The 
complainant thereupon wanted to leave the place as 
he thought that his presence would further annoy the 
accused, who was bent upon creating a disturbance, but 
the raiyats requested the complainant not to go away. 
The zamiodar then stood on the table to address the 
villagers numbering about two thousand. The accused 
then stood on a chair and raid that the zamiodai* 
was a liar, ungentlemanly, barbarous and tyrannical: 

Held, that there was clear intention to insult the 
complainant. The accused ought to have known that 
the insult would be likely to lead to a breach of the 
public peace, which was avoided owing to the most 
commendable behaviour of the complainant. Though 
the words used were not defamatory, they amounted to 
insult within the meaning of S. 504 and the convic- 
tion under S. 500 should be altered to one under 
S. 504. A.I.R. 1945 Pat. 450=11 Cut. L.T. 33. 

S. 504— Word *behoda* addreosed to presi- 
dent of meeting. 

The word *behoda* is an offensive expreision parti- 
cularly when it is uttered in the course of a defence. 

Whore it appeared that the word ‘behoda,’ was ad- 
dressed to a person occupying the position of the 
president of the meeting and it was used with an 
intention to insult him knowing that he will be provo- 
ked to cause breach of peace. 

Held, that the conviction in the case was proper 
under S. 504 Penal Code. A.IR. 1934 Nag. 239=17 
N. L. J. 131 = 35 Cr. L. J. 1420=151 Ind. Cas. 777 (2-) 

— — S. 504 — To police of6ccr — Accused without 
justification using the experssion Pahle much se 
bakko towards Police come to serve notice on 
him — Offence. 

Where an accused person witliout any justification 
used the offensive expression pahle much sc bakko 
towards a police official come to scivc a notice upon 
bim as instructed by the district authorities; 

Held, that the use of the expression was inten- 
tionally insulting and likely to provoke a breach of 
the peace and hence he was guilty under S. 504. 
104 Ind. Cas. 437=28 Cr. L.J. 82i = A. 1. R. 1927 
Lah. 702, 

S. 504— Pulling by beard — Offence. 

Whatever the previous provocation may be, a man 
who pulls the beard of a mahomedan in the public 
street, intentionally insults him and there by causes 
him provocation, kiio>\ipg that such provocation 
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Itkcly to cause the victim to break the public peace. 
86 Ind. Cai. 79 = 23 A.L.J. 73=26 Gr. L.J 703=6 
L R. A. Cr. ioi = A.I.R. 1925 All. 3 * 8 - 

S. 504— Abases In mosqae. — Accused entering 

for prayer— -No offence. 

The petitioner had gone to mosque for midday 
prayer as usual* when the service waa over he was 
asked by some others why he had on former occa- 
sions abused the moulvi and the congregation. On 
his attempting a denial, Nvitness was sent for and an 
altercation fbllowcd, ^e petitioner then began to 
abuse all and sundry employing obscene epithets and 
uttering threats. 

Held, that the intention of wounding the feelings 
of the moulvi and congregation was quite clear but 
the alleged “trespass" was not and that the convic* 
tion under S. 297 was wrong. 

Held further, that the mere fact that the petitioner 
was a trustee docs not take this case out of the puf* 
\'iew of S. 297, and in the circutnstanc« an offence 
under S. 504 was committed and that being a cognate 
offence conviction was altered under that section. 
81 Ind. Cas. 41 = 1 Rang. 690=25 Cr.L.J. 553 — 
A.I.R. 1924 Rang. 106. 

— S. 504— Impotation of ‘badsnaahJ*. 

The offence of calling a man beiman and badMsU 
would fall under Section 504 and not under section 
500. 4 Lah. L.J. 480=51 P.I'.R- *922= A.I.R. 

1922 Lah. 459. 

S. 504— BarrUter not privileged. 

A barrister is not privileged 
likely to cause an assault. 19 Cr.L.J. 666=45 Ind. Cas. 

1002 (Nag.). 

„_S. 504— Abuse and throat to strike. 

An abuse and threat to strike offered by persons 
while being remonstrated with, for intentionally preven- 
ting the compUmant from irrigating his crop*, nan 
insult causing a brcadi of the peace which under S. 504 
may be of spoken words only or of conduct or actions 
of men. i I’at. L-W. 536= i8 Cr.L.J. 463 = 39 Cas. 


legislation but neither the zamindarini nor her agent! 
are present at the meeting, the conviction of the accused 
under S. 504, Penal Code, is unsustainable. A.I.R. 1941 
Mad. 683 = 1941 M.W.N. 3 ? 3 =(* 94 *) * M.L.J. GiO"* 
53 L.W. 566=42 Cr. L.J. 827=196 Ind. Cas. 171. 


— S. 504— Shouting “ehasnelesa fellow, 4 will 
shoe you,** during discosaion. 

Shouting the words “shameless fellow, Twill shoe 
you,*’ during discussion with another person docs imt 
amount to an offence under S. 504, Penal 0 »dc. A.I.R. 
1940 Mad. 681 = 1940 M.W.N. 390 ( 2 ) = {* 9 to) * ^ “ J* 
655 ( 0=51 L.W. 516=42 Cr. L. J. 48= 190 Ca». 


— S. 504 — Mere vulgar abase— “D* mlnlmlanon 
carat lex.’’ 

Held, that the words uttered being mere vulgar 
abuse, the complaint under S. 504, Penal Code, should 
have been dismissed at the outset on the principle * De 
minimle non cuart lex," which is contained in S. 95, 
Penal Code. (1936) 160 Ind. Cas. 420 (0 = *8 N.L.J. 
170=37 Cr. L.J. 296. 


S. 504. 

Retort by the manager of a theatre to the angry 
audience lhaj “if you ask for money, we will beat you 
with shoei," held did not amount fo an offence. 1935 
M.W.N. 819. 

S. 504 — Acenaed saying to Assistant Snb- 

Inspector. “Yoa are a tyrant. Justice cannot be 
expected from yoa*'. 

The accused was convicted under S 504, Penal Code, 
for saying to an Assistant Sub-Inspector of Police dur- 
ing an investigation, “You are a tyrant. Justice cannot 
be expected fiom you”: 

Hold, that it is absurd to suggest that words such as 
these are likely to cause a Police OlEccr of the rank of 
Assistant Sub-Inspector to commit a breach of the peace 
and although the act of abusing Police Officers is most 
reprehensible, it does not, in general, necessarily involve 
an offence under S 5 < 54 . P^s^^l Code. A.I.R. 1935 Pc^h. 
122 = 36 Cr.LJ. 1210=157 Ind, Cas. 753. 





303* 

3 (c\ Offence under — What does not 

amount to. 

S. 504 — Offence under— Merc vulgar abuse. 

Mere vulgar abuse doc* not amount to an offence 
under S. 504, Penal Code .and even if it i* a technical 
offence, it would be covered by S. 95 of the Penal Code 
barring cognizance by Courts in view of their triviality 
51 Cr.L J. 784 = ^ I.R. 1950 M. B. 25. 

S. 504— Gross Insult. 

An insult, '•ven if a gross insult, is not an offence in 
iuelf under S. 504. Wliat ii punished under this section 
is loineihing very much graver than that. A.I.R. 1942 
Mad. 672 = 55 L.W. 42i = (i 942) 2 M.L.J. 101 = 1942 
M.W.N. 437 = 44 Cr.L J. 10-203 Ind. Cas. 321. 


. — S. 504— Complainant engaged in dlspote with 
Owner of shop and asked to leave shop. 

When* the complaint, in substance is that the com- 
plainant, a Police Sergeant, went to a shop and there 
became engaged in a dispute with the owner as a result 
of which he was asked to leave the shop, a conviction 
under S. 504 is not justifiable. A.I.R 1935 Sind 107 
(])s= 36 Cr.L.J. 1461 = 158 Ind. Cai. 608. 

S. 504— Tiring contemptuons name — Arora 

being called a kirar— No offence. 

The word kirar may sometimes no doubt have a 
somewhat contemptuous signification. Aroras are 
kirara, though no doubt they may not be pleased to be 
called so. Calling an arora a kirar is no offence undtf 
S. 504. 65 Ind. Cas. 635=23 Cr. L.J. x7i = A. I. R* 
1922 Lah. 455. 


S. 504— Accused In speech abusing zamindarini 

and her agents while addressing on inam legisla- 
tion. 

Where the accused abuses the zamindarini and her 
agents in thf^ course of his speech op 4 ccriaiR Ipaixt 


S. 504 — Intentional Insult — Discourtesy and 

bad manners, whelber srmoant to Insult. 

To constitute ofitnee under S. 504, insult must be 
caiis^ Imtntionally there by provc 4 ing with inttnt 
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that the percon ibouTd break public peace. Diicourtesy 
and bad manners do not amount to an offence under 
the section, a U.P.L.R. (All.) 134=18 A.L.J. 515=321 
Cr. L.. J. 451=56 Ind. Cas 435. 

— S. 504 — Mere abuse not an offence. 

^To constitute an offence under S. 504 mere abuse 
will not do without an intention to cause breach of the 
peace or knowledge that a breach of the peace is likely 
to be ctiused. 39 Mad. 56«=28 M. L. J. 505=2 L. W. 
463=17 M.L.T. 398=(>^>5) M.W.N. 365=16 Cr. L. J. 
477=29 Ind. Gas. 109. 

$ 

—S. 504— Abusive language used after provoca> 
tion^Entry in pleader's room — Objection to — 
Persistence in entering 

Where the complainant who was not a pleader intruded 
into the pleader’s room at Bclgaum to see some pleader 
but whose presence there was objected to by another 
pleader, but the complainant persisted in intruding 
whereupon the other pleader used abusive language*, 
held, that the pleader was protected by S, 95 taking 
into account his subsequent apology. 15 Bom.L.R. 1039 
= 15 Cr.L.J. 14=22 Ind. Cas. 158. 


offfcnce coming under S. 307. The accused, therefore, 
could not be charged under S. 307 and should be con- 
victed under lesser offence. 1931 M.W.N. 861. 

— — S. 506 — Charge for offence under S. 341, 1 . P. 
Code — Magistrate framing charge under S. 506 also 
— Legality. 

Where the accused are challaned under S. 341, Penal 
Code, only, the trying Magistrate is Justified in charging 
them under that section as well as under S. 506, Penal 
Code, and hit procedure in doing so is perfectly regular. 
4O.W.N (P. C.) 283, Foil. 7O.W.N. io48=A.T.R. 
193* Oudh 73=32 Cr.L.J. 350=129 Ind.Cas. 166 (F.B). 

S. 506 — Charge under— Discharge of an offence 

under S. 500. 

Where procets was isiued against an accured under 
S. 506 and he was tried under that section, but he was 
discharged under S. 500 his plea under S. *^06 not 
being recorded. Held, that his plea under S. 506 ought 
to have been recorded, that his discharge under S 500 
was without jurisdiction, and that the proceeding were 
irregular. 13 Cr L.J. 488= 15 Ind. Cas. 488 (Cal.) 


4. Sentence. 

S. 504 — Punishment — Substantial fine. 

Where a person, while under the influence of liquor, 
abuses another and is convicJcd under S. 504, the most 
appropriate punishment is a substantial fine looking to 
the means of the accused. 21 P. W. R. Cr. 1911 = 12 
Cr.L.J. 435=11 Ind. Cas. 619. 

S. 505. 

Section 505 (c) is intended to deal with real classes 
and real communities and not purely imaginary people. 
I.L.R. (1937) I Cal. 309 = 4oC.W.N. I2j8. 

See also: Penal Code, S. 503. 

S. 506 — Offence under — Acquiescence or 

cor^nt of party— Whether can invest Court with 
jui isdiction other wise not possessed — Plea of want of 
jurisdiction not raised during trial — Effect. 

Any acquiescence or even consent cannot invest a 
Court with jurisdiclion of which it is not otherwise 
posjesied. Consequently, where an accused is charged 
under S. 506, Penal Code, an offence not lri-«ble by 
Bench Magistratej invested with Second Class powers, 
the mere fact that no objection is raised against the 
jurisdiction of the Bench Magistrates during the trial 
does not invest the Bench Magistrates with jurisdiction 
to try the offence. A.I.R. 1932 Oudh 251=9 O. W N 
3«9=33 Cr.L.J. 511=137 ind. Cas, 625. 

S. 506. 

Police officer raiding accused’s shop in order to 
sei7C revolver in his p05sc»sion — Accused firing shot 
at Police officer without causing hurt — Accused charged 
with attempt to murder under S. 307 — Intention of 
causing death not proved : 


Held accused fired with an object to cause intimida- 
tion, and if criminal intimidation amounts to a threat 
to cause death or grievous hurt it falls under latter 
part of S. 506 which offence is leas grave than the 


— |“S, 506 — Deterrent punishment— Inflicticn— of 
Principles. 

It is of some importance that the theory of deter- 
rent punishment should not be loosely put into prac- 
tice, and that the principles upon which al* r.c a 
deterrent penalty should as a rule be inflicted clearly, 
comprehended. Deterrent punishments are now regard- 
ed only as of utility under exceptional circumstances 
When waves of imitative crime such as for exi^mple 
garrotting, gang robbery, (or dacoily as it is called 
here) and.forgery of counterfeit coin or notes com- 
mence to sweep over a Slate judicious and increasing 
severity may properly be utilised to check and deter 
such an inundation; again in times of public tumult 
when there is a danger oi wide breach of the public 
peace or security or where a highly organised or what 
one may call semi-professional association of persons 
engineer scries of offences such as swindling or burg- 
lary, deterrent punishments may be with caution ad- 
vantageously inflicted. Such a category is naturally not 
exhaustive but illustrative only; and sound knowledge, 
experience and a proper sense of pcripectivc are alone 
the guides which can safely be followed in concluding 
whether the use of such an aid to the maintenance of 
the order and tranquillity of a locality is properly 
permissible and desirable. To adjust the punishment 
so as to make it appropriate and to balance it, so that 
It justly fits the gravity of the offence but does 
not shock the public conscience (and thus wrap and dull 
the public’s social sense and appreciation of crime as 
evil), should be the aim. 63 Ind. Cas. 615 = 2 P 1 T 

596=1922 Pat. H.C.C. 14-22 Cr.L.J. 679=A.I.R. /922‘ 
Pat. 267. 


S. 507— Proof — Evidence of band-wrltlne 

expert. ® 

Where the evidence offered in corroboration of that 
of the expert is itself unsatisfactory and the expert 
evidence is further discounted by tlie fact that the 
iinpression which the questioned writing produces on the 
mind of one conversant with the Urdu characters is 
quite different from that produced by the admitted 
writing of the accused and there is absolutely no evi- 
dence of a circumstantial nature from which an infer- 
ence of guilt can be drawn, it cannot be said that the 

accused was the writer of abusive document com- 
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plained of and he «nnot Ik convicted under 506 

and ^07, Penal Code. *936 All. 165 *936 

A WR 119-37 Cr.LJ. 263-1936 ALJ. 3i7-*6o 

Ind. Ca>* 264. 

S. 508 — Interpretation. 

A mere threat at large that if a debt is not paid, 
then by operation of devinc laws, displeasure wiU lalj 
upon the debtor is not sufficient to attract S. 508, Penal 
Code, as that section contemplates that the 
tended to be harmed Nvill be made the object 
disoleasure by some act of the offender. A.I.K. 1944 

Sind 203-I.L.R. (i 944 ) *46-46 Cr.L.J. *49"’ 

216 Ind. Cas. 216. 

S. 509— Indecent letter eent to a woman by 

post thongb closed in »n envelope— Offence. 

Where the accused sent by post to an English nurse, 

an unmarried woman having no previous o^ir- 

with the accused, a letter contaimng indecent over 

turei. 

Held, that the accused intended to iMuit *e 
tTett't^r wa^i'n -if 

Bom. 159 - 
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Applicability of section, 


S. 511— AppUcabUlty— Offences punishable 
with death. 

SecUonsii is a general section that nMkes pu^- 
able all attempts to commit offences punishable vnth 
iransporUlion or imprisonment and not those 
able with death, which is a specific offence 
Penal Code. A.I.R. *945 Lah. 334-47 
lol^R. (* 945 ) 1 >^‘ 403* 

S. 511 — Offence nnder Bengal Food Adnlte* 

ration Act. 

Section 511 has no application ‘p “ 
conunit an offence under the Bengal Adul era- 

tion Act. A.I.R. 1937 Cal. 710=41 

39 Cr.L.J. a5a=I.L.R. (1938) I Cal. 4 ao =172 

Cas. 869. 

5ii-~Attcn>pt at extortion— Offence. 

Section 385 does not expressly pr^Me for ffic 
punishment V an attempt at extortion; and the UmiUUon 
in S. 511 evidently relates to such offences as an at- 
tempt to commit suicide or an attempt to oblam 

illegal gratification which are ^ 

otSr section, of the Code. Therefore, a chajc 

under S. 384 read with S. 5** “ 9 ® ***<*• 

60=27 Cr.L.J. 1244= A.I.R. x 927 Pat. 89. 


S. 509-Oatraglng modesty of particolar 

^OID^Oe 

ihCTC must be°,ome"iad Widual w^man o*^" " ^ 

"'“""‘Jv Z. Sid^l” wia“io^lTtrselfU. 

jrcXr womfo ™e„ and no. nrerel, of any ela.. 
or order or section of women, however, small. 86 Ind. 
Cas. q68=i9 SL-R- 87 = 26 Cr.LJ. 904 = A.I.R. 1925 

Sind 27> . 


S. 509— 

S *ioQ. mak«*s intention to insult the modesty ® 
woman the essential -ngredient of the offence. Thu 
intention was held wanting where the accused entered 
in the middle of the night the room of the complai- 
nant with whom he had previous acquaintance, and 
who u»ed to speak to strangers and give pan aaparl 

to visitors. ( 1903) 5 ^ 


S. 510. 

Off<‘ncc under S. 510 is not an offence involving a 

breach of the peace The for security under 

S. 106, Criminal P C., N 

unsustainable. A.I.R. 1940 Mad. 755-«940 M.W.N. 
5^1 (i)-52L.W. 66 { 2)=42 Cr.L.J. 16=19* Ind. 

Cas. 240. 


S. 511. 

See also: Penal Code, S. 75 * 
Synopsis. 

I. AppUcabUlty of section 

s. Attempt 

Miscellaneops. 


•S. 5H— Application to special laws. 

The sections of 'attempt to commit offences* may. 
be applied to offences under specif law, 

Code iuelf docs not apply. 40 Mad. 34-4 « 

20 M.L.T. i8o=(»9»6)2 M.WN. 16X-31 M.L J. * 7 ® 
= 17 Cr. L.J. 32 *-35 I**d. Cas. 497* 

S. 51X— Attempt to export 

of opium — parcel opened by Post Office and sen 
for identification of consignee. 

S. 51 ■ do« ■><« “PP'y •<> “'“fmm? 

to export opium. The offeuce l> ‘hcKfore "»< P““- 
shahle at law. The accused tendered a parcel ol 
opium at the Post Office for despatch to Burma, the 
pLcel was opened by the Po.tmKter at the 
despatch on account of mformation received and sent 
on ^to Burma by the PosUl authorities marked doubt- 
fur with a view to the identification of the conugn^ 
Held, that the accused did not commit “*®.®*** 5 “ 
of expoiting opium under S. 9 (c) of the Opium Act 
at the parcel was seized by the authorities for despat^ 
and ceied to be in the Post Office on accused s 
account before it left India for Burma. 2 P'R-Cr;*^* * 

-6P.W.R.Cr. 1911 = 108 P.L.R. 1911=12 Cr.L.J. ***> 




fit Attempt* 

(a) Essentials 

(b) What axnonnts to 

(c) What does not sunoont to. 


a (a). Attempt— Essentials. 

S- 511 — Attempt to commit offence Whn* 

amounts to— Act of preparation. 

An attempt to commit an offence, as oontcmplM^ 
by S. ;jii, I P. Code, >• an act, or icfiei of atjn, 
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which leads inevitably to the commiision of the 
offence, unless something, which the doer of the act 
or acts neither foresaw nor iotended^ happens to 
prevent it. An act done towards the commission of 
an offence which docs not lead inevitably to the 
commission of the offence, unless it is followed or 
perhaps preceded, by other acts is merely an act of 
preparation. 3 AJ.Cr.D. 277=A.I.R. 1949 Pat. 326 
“50 Gr.L.J, 682. 


S. 511 — Attempt and preparation — Distinction 

— Difference between this section and S. 307, 

An attempt to commit a crime must be distin* 
guished from the preparation to commit it. Pre- 
paration consists in devising or arranging the 
means or measures necessary for the commission of 
the offence. It differs widely from attempt which is 
the direct movement towards the commission, after 
preparation has been made. The question whether a 
certain act is merely one of preparation or one commit- 
ted in the course of an attempt is a question of fact. 
Acts remotely leading towards the commission of the 
offence arc not to 1^ considered as attempts to commit 
it, but acts immediately connected with it are. The 
difference between mere preparation and actual attempt 
to commit an offence consists chiefly in the greater 
degree of determination in attempt as compared with 
preparation. 

Tlicre is a clear difference between the definition of 
attempt in S. 511 and that gum in S. 307, I. P. 
Code. To convict a person of an attempt to murder 
under S. 307 it must be shown that he has done some 
act with Such intention that if by that act he caused 
death he would be guilty of murder, i e., the act must 
have been capable of causing death and if it had not 
fallen short ©fits object it would have constituted the 
offence of murder. But under S. 511 it is only neces- 
sary to prove an act done in the attempt towards the 
coramisiion of the offence. This section was never 
meant to cover only the penultimate act towards complr. 
tion of an offence. 30 P. R. (Cr.) 1Q04; 14 P. R. (Cr.) 
1914; 10 L. 253;I.L.R. (1940) Lutk. 194; 15 A. 173 
and 20 I.A. 90, fol. pak. L. R. (1948) Lah. 154. 

Ss. 511, 420. 

A man may be guilty of an attempt to cheat 
although the person he attempts to cheat is forewarned 
and is, therefore, not cheated. A. 1 . R. 1941 Oudh 3 
= i94oO.W.N. 019=41 Cr.L.J. 881 =1940 A.W.R. 
381 = 16 Luck. tg4=igoInd. Cas. 259. 

S. 5** — Queetion whether anything was 

effected to carry out illegal purpose. 

_ For an offence under S. 511, Penal Code, the question 
18 rot whether the persons were preparing to commit 
or abetted the committing of an offence, but whether 
anything wai effected to carry out the illegal purpose if 

any. A.I.R. 1936 Rang. 358= 14 R. 597= 164 Ind. Cas. 
522. 


S. 511. 


In order to constitute ‘attempt’ under S.511, xi 
actual transaction must have begun and an art to be 
upon the mind of the victim must have Lcen done 
^fore a preparation can be said to be an attempt 
A.I.R ,933 Cal. 8 p 3 = 37C.W.N. i I 5 « *35 Cr.L. J. 97 
— 01 C. 54» 146 Ind. Cas. 590* 

-~S. 5>*— Attempt— Eaa«ntinIs“Coinpl©don of 
Offence — If neceesary, ^ 


An attempt to commit an offence is punishable under 
S. 51 1 though the final act short of actual commission 
of that offence has not been accomplished* no tnd. 
Can. 812= IQ Lah. 253 = 10 A.I.Cr.R. 567=29 Cr.L.J.. 
780=30 P.L.R. 405=A.LR. 1928 Lah.«55r, 

S. 511 — “Attempt" defined. 

Attempt is an act done in part execution of a cri- 
ininal design, amounting to more than mere prepara- 
tion, but falling short of actual consummation, 
and possessing, except for failure to consummate all the 
elements of the substantive crime; in other wordr, an 
attempt consists in the intent to commit a crime, 
combined with the doing of sum act adapted to, but 
falling short of its actul commission* it may con'^e- 
quenlly be defined as that which af not prevented 
would have resulted in the full consummation of the 
act attempted. 

Where the accused stepped across from his own 
roof to that of his neighbour at night and caught hi Id 
of his daughter, got on to the charpoy with her, undid 
the string of her pyjama and was seen struggling 
with her when the neigbbours’s wife came up in 
answer to her daughter’s cries, and he then ran away; 

Held, that he had been rightly convicted order 
S. 376-511 : 47 Cal. 190 (S.B.) Foil. 103 Ind. Cas. 199= 

8 A. I. Cr. R. 432=28 PL.R. 575 = 28 Cr.L.J. 663=2 
A.I.R. 1927 Lah, 580. 

■ ’"S. 511 — Essentials. 

In the offence of cheating the actual transaction 
must have begun and an act to bear upon the mind of 
the victim must have been done before a preparation 
can be said to be an attempt. 99 Ind. Cas. 127 = 
28 Cr. L. J. 95=A.I.R. 1927 Mad. 77 = 5 i M L. J. 635, 

S. 51 1. 

Under the Penal Code all that is necessary to 
Constitute an attempt to commit an offence is some 
external act, something tangible and ostensible of 
which the law can take hold as an act showing pro- 
gress towards the actual commission of ihc offence. 
It does not matter that the progress was interrupted^ 
103 Ind. Cas. 408=28 Cr. L.J. 68o = A.I.R. 1927 lah 

634- 


S. 5«i — Preparation and attempt — Books 

wherein entries were changed by accused not 
having left accused’s hands— Difference between 
attempt and preparation. 

There is a wide difference between tJie preparation 
and an attempt to commit an offence. The prr pa- 
ration consists in devising or arranging means neecs. 
sary for the commission of an offence, an aitemj>t is 
the direct movement towards the commission after the 
prepartions are made. 

Where a clerk, in charge of weighing the sugar- 
canes which were brought to the sugar company for 
sale, entered in the register higher weight of the 
sugar-cane but the register had not left his hands; 

Held, that his action had not passed from the stage 
of preparation into that of an attempt to cheat, 6ix Ind 
Cas. 49**23 Cr.L. J. io8=A.I.R, 1923 Pat. 307. 


— S. 511*— Attempt — Overt -act* 

Where an overt act is begun 
b^yc led to the finished offence, 

y 


which would 
but for 
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interruption arising independently of the will of “*• 5 

• ... I !- r^eke^ rtf Att^TDOt ^6 T.cB.lv* I0DS17 illO« OOO ll* «D«/ 


thc accused, it is a con^plctc case of an attempt to 
commit the offence. 15 Bora. L R. 568=14 Cr.L.J. 433 
= 20 Ind. Cas. 593. 

S. 511 — Attempt— Preparation. 

The commencement of action which, if not 
interrupted, would have ended in the crime, 1$ an 
attempt to comtnii the crime and not a mere prepara- 
tion. 37 Bom, .553=15 Bom. L.R. 564=140^X 3.45* 
= 20 Ind. Cai. 611. 

S. 5 tt — Attempt— When complete. 

An attempt to commit an an offence is punishable 
under the Fcnal Code. To constitute an attempt it 
is necessary to prove some external act, something 
tangible and ostensible of which the law can take hold 
as an act, showing progress towards the 
commission of the offence. It is immaterial if the 
progress was jmerrupted. 34 Bom. 370— 12 Bom, L., , 

21 = 11 Cr.L. J. 180=5 Ind. Cas. 612. 
gii— Attempt — Intention. 


Attempt implies intention. To consutute a**«^P* 
something more than mere 

32 Mad. 384=5 M.L.T. 393 = 9 Cr. L. J. 456=2 Ind. 
Cas. 33. 

S 511 and 447— Attempt obstructed by on 


= 6 XB.R. 100=17 Ind. Cas. 800 (F.B.) 

3 (b). Attempt— What uuoants to. 

S, 511— Offence, held fell under S. 511 and not 


uncontemplated obstacle. .... 

If a man who has a ovil iatont do« an acl which .» 
tlic last possible act that he could do towards the 
accompUsh^ment of the particular crime, he cannot pray 
in his aid an obstacle, intc^ening not know-n *0 him- 

lelf. 9 C.L.J. 432= 10 Cr.L. J- 57 = 2 Ind. Cas. 593- 

Ss. 511. 4«5. 417-Attcmpt to cheat, what 

constitutes: 

An attempt to deceive by false representation of 
fact involves that the person charged should have 
Uken some step towards the commun|cation of the 
renreaentation to the person whom it was bii intention 
to deceive. (1903) 8 C.VV.N. 278 (F. B.). 

S. 511 — Attempt to commit offence. 

Per Ranadc, J.— S. 511, does not relate only to the 
penultimate act. but to all prec eding acts if they 
were done with the Intent to commit or facilitate the 
commission of the act. (1900) 25 B. 90 = 2 Bom. L R. 

653- 

S. 511 — Attempt— Definition. 

An attempt is an intentional, premedidated action 
which if it fails In its object, fails through circum- 
»uncci independent of the pe^n who sccla lU 
accomplishment. If its failure is to be attributed to 
something which he cannot control, its failure is no 
excuse. (1906) 8 Bom. L- R. 421=30 421-4 

Cr. L* J* J • 

— S. 511— iDtcntlon— How loferred* 

l>cr llarmoll. J.-To form on inlrntion the man 
must have Uie knowledge to do so. But if he has the 
knowledge he must go a step further than having mere 
knowledge. (Per Young, J.)— lulcntion >0 jpost 
cases is to be inferred from the nature of the acts done 
and the circumstances of the case. 1 he general presum- 
piion is that a man intends the ordinary and pfttural 


S. 379- 

The accused was caught while attempting to steal the 
purse of P from his pocket. P, however, seized the 
purse from ouwide his pocket and also the accused $ 

hand: 

Held that although the accused did move the purse 
for the purpose of committing theft, he did not commit 
the offence of theft, because he was unable to move the 
purse from the possasion of P. The offence was there- 
fore. one punishable under S. 51 x. Penal Code and not 
under S. 379, Penal Code. A.I.R.X942 Mad. 521 — 55 
L.W. 297 (i) = (i942) I M. L.J. 59* — 1942 M.W.N. 
376=44 Cr.Lj. 501 = 206 Ind Cas. 246. 

Sa. 511, 420. 

Held, on facts that there was not merely preparation 
but attempt to cheat and accused could be wnyicied 
under S. 420 read with S. 51 1. A.I.R. 1941 Oudh 3 = 
1940 O.W.N. 819=41 Cr.L. J. 881 = 1940 A.W.R.sSi 
= 16 Luck. 194= 190 Ind. Cas. 259. 

Ja. 511, 420. 

Accused, leader of Bar, writing to anolhci^Letter 
containing false statement with a view to get valuable 
security from such peraon — Such person parting vnih 
security and putting it under control of acemw— 
Deception in letter not the only cause- Accused, held 
guilty of attempt to cheat— Sentence of tl^cc months 
held enough. A.I.R. 1935 Rang. 456=37 Cr.L. J. 217 
= 159 Ind. Cas. io65< 

-Sa. 311, 420. 


Accused setting fire to insured car and givmg false 
information to Insurance Company to obum money-- 
Offence of attempt to cheat committed— Deterrent 
punishment for such offences is ncccssa^. A.I.R. 1935 
Pesh. 67 = 35 CrX. J. 1345“ *5* 249- 

S. 511— Attempt to cheat— A aekiDg Currency 

Office for payment for two halves of two currency 
notca— Currency Office making payment already 

,0 L Non-execution of an indemnity bond by A— 

A prosecuted under Sa. 511 and 420— -Offence. 

An attempt to commit an offfence is punishable ^dcr 
S. 51 1 though the final act short of actual commission 
of tliat offence has not been accomplished. 

A informed the Currency Office that he had lost two 
halves of two currency notes of Rs. i(» during » 
journey and after getting instructions received x^^^P^y 
to his enquiries, he forwarded to the Currency 
the halves of these two notes still In his poswssion ^ 
the prescribed application forms and affidavits 
that he was the owner of the notes. The Cun^cy 
Officer had however already paid the value of lh« 
notes to a firm on representation by that firm that 
halves of the notes had been stolen from L, one ® 
partners who was carrying them from Delhi to • 
dabad. A was proseculw under S. 511 
S. 420, Penal Code. The trying Magistrate, ^^ou^ 
recording any clear finding as to the dishonest inim 
of the accused in endeavouring to recover the . . 
the currency notes, acquitted him grovpd w 
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it was the practice of the Currency Offices not to make 
payment in such cases until the claimant had executed 
an indemnity bond, and as no such indemnity bond had 
been execut^ by A, his conduct had not amounted to 
an attempt to cheat but had remained within the stage 
of preparation for the offence. 

Held: that acquittal was bad as the execution of the 
bond of indemnity was not a portion of the application 
and was an act which would ordinarily take place 
before the act of cheating is completed. The applicant 
would be willing to take the money without an indem- 
nity bond and by his making a false attempt in asking 
for the money the offence would be just as complete 
whether an indemnity bond was or was not insisted 
upon: 15 All. 173 and 16 Gal. 310, Foil. 110 Ind. Cas. 
812 = 10 Lab. 253=10 A.I.Cr.R. 567=39 Cr.L.J. 780= 
30 P.L.R. 4 o 5=A.I.R. 1938 Lab. 551. 

— — S. 511 —Attempt to cheat — Seodiog false claim 
papers as to quantity of paddy burnt. 

The appellant had insured bis stock of paddy which 
was burnt by Are; he made a claim on the basis that 
75,040 baskets of paddy were stored. It was found 
that the mill godowni could not accommodate more 
than 15,000 baskets. 


The accused wba were helping a regimental sepoy, a 
Head Constable and a Gbarlwala believing the latter 
two also to be regimental sepoys, to desert their regi- 
ment, were guilty of attempting and abetting the deser- 
tion of sepoys in the army under S. 135 and Ss. 108 and 
511, I. P. C., although the regimental sepoys never in- 
tended to desert and had offered to do so only to entrap 
the accused. 10 S.L.R. 159=18 Cr. L. J. 431=38 Ind. 
Cas. 991. 

Sb, 51X— Attempt to administer poison — Quan- 
tity of poison Is not known- 

The accused was proved to have put some powder 
into the food of the prosecutor’s family. The Chemical 
Examiner found in the food some vegetable mailer 
similar to dhatura seeds. There was no evidence as to 
the quantity of the poison found in (be food, held that 
the accused cannot be said to have intended to cause 
anything more than hurt and the offence was punishable 
under S. 32O and S. 51 1 of the Penal Code. 5 L.B.R. 
79=3 Cas. 721. 

S. 51X— Attempt— Ashing for a bribe. 

To ask for a bribe is an attempt to obtain one. 
(1905) 9 C.W.N. 547=32 C. 292. 


Held, that the claim was not a mere exaggeration 
but was a false statement as to the quantity stcred; 
that the 1st appellant having sent the notice of the fire 
and also the claim papers, must be regarded as having 
gone beyond the mere stage of preparation to the stage 
of attempt. 82 Ind. Cas. 39=2 Rang. 53 = 3 Bur.L.J. 
1 = 25 Cr.L.J. ii 75=A.I.R. i924Rang. 241. 


2 (c). Attempt — What does not amount to. 
S. 511. 

A person preparing to commit an offence should not 
be convicted for attempting to commit the offence. 1935 
M.W.N. 651. 


— — S'. 51X — Cheating — False pretences made and 
intention to defraud present bnt they being the 
means of obtaining of property not proved — 
Offence. 

it an accused is indicated for obtaining property by 
false pretences and the evidence proves that the accused 
made the alleged false pretences, that they were false, 
and that the accused had an intent to defraud but the 
evidence fails to prove that the accused obtained the 
property or that the alleged false pretences led to the 
obtaining of the property, the accused may be convicted 
of the offence of the attempt to obtain by 
false pretences. 65 Ind. Cas. 994=23 Cr.L.J. 210=5 
N.L J. i6=A.I.R. 1922 Nag. 40. 

Ss. 5x1, 376. 

Accused throwing down girl, putting sand in her 
mouth, sitting on her chest and attempting to have 
sexual intercourse and running away on the girl shouting 
out, is guilty of offence of attempting to commit rape. 
A.l.R. 1933 Lah. 1002 (i) = 34 P.L-R. 832 = 35 Cr.L.J. 
432 (i) = 147 Ind. Cas. 560. 

S. 511 — Attempt — Proposal to recover stolen 

goods for consideration. 

In order to be i?uilty of an attempt of the rorarnission 
of the offence under S. 215, mere proposal to the owner 
of the lost property to recover it on the receipt of a 
certain amount on the condition that the thieves should 
not be proset uted is sufTicicni. 76 Ind. Cas 191 = 20 
A.L.J. 927=45 All. t59-4 LR.A.Cr. 1=25 Cr.L.J. 
127 = A.I.R 1923 All. 83. 

— Ss 51X, X08 and T35 — Helping desertion of 
sepoys. 


— S, 51 1 — Assistance in preparation — No abet- 
ment or attempt. 

^sistance in the preparation of an offence which 
ultimately was not committed cannot amount to an abet- 
ment either under S. 109 or under S. 511 of the Penal 

Code. 8t Ind. Cas. 986=25 Cr. L.J. 1162 = 11 O. L.J. 

640=A,I.R. 1925 Oudh 158. 


S. 5x1— Offences regarding election— Fraudu- 
lently obtaining signature slip — No offence. 

The accused went to the officer who had the custody 
of signature slips. He did not give out his name hut 
produced a certain piece of paper which bore a certain 
number. The officer looked at that number, then 
l<jokcd at the electoral roll and discovered that against 
that number the name of one L appeared. On being 
asked by that officer if he was L, the applicant said he 
was. A patwari of the village was there and he said that 
the applicant was not L but was one M. There was a 
dispute and ultimately the applicant admitted that he 
wa6 M and not L. 

Held, that the obtaining of the “signature slip” was 
an act which by itself would not have amounted to an 
application for a voting paper. 84 Ind. Cas. 71 1 = 22 
A.L.J. 1102 = 26 Cr.L.J. 359=6 L.R. A.Cr. 20=A.I.R. 
1925 All. 226. 


S. 51 1 — Attempt of theft— Accused caught io 

the vicisity of cattle on another*s land— Guilt U 
proved* ® 


... . ai ijiKiii lime ID tjir 

vicinity of some cattle which had been tethered on the 
complainant’s square and near which complainant and his 
brother were sleeping. Held, he cannot properly hr 
held guihy of :.n attempt to commit tlu-ft but no doubt 
that he committed the offence of criminal trespass. 71 
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Ind. Cas. 792=24 Cr. L.J. 248— A. I. R. 1924 Lah. 8,511. 

223- See S. 468. 30 C. 822=7 C.W.N. 639. 


^Se. 511 aad 447^A*tenipt and preparation 
— Distinction between— Scaling — Roof — Theft — ■ 
Offence. 

Where the accused was dciccud on the the roof of a 
bazaar wilh an open clasp knife in his hands and two 
gunny bags and it was found that he had come there 
with intention of committing theft. Held, that the 
matter had not proceeded beyond the stage of prepara- 
tion and the accused could not be convicted under 
Ss. 457 and 511, Indian Penal Code, but under S. 447 
only. 20 Cr. L.J. 571 = 12 Bur.L.T. 222=10 L.B.R. 51 
= 52 Ind. Cas. 59. 

S. 5n— Attempt— Production of ■ copy of 

a forged document if an attempt to use the 
original. 

The production of the copy of a forged document it 
not an attempt to use the origin?!. 1 P.R. i9'4 
Cr.= i39 P.L.R. 19H“‘5 Cr. L.J. 344=23 Ind. Cas. 
G96. 


«_ — s, 5ii^Attempt to commit rape — Taking off 
clothes. 

The accused took off the girl’s clothes, threw her on 
to the ground and then sat down bes’dc her. He said 
nothing to her nor did he do anything more to her. 
HeUl, that Uic accused committed an offence under 
S. 354 and w as not guilty of an attempt to commit raw. 
116 P.L.R. 1912=16 P.W.R. i9i2Cr.= i3 Gr.L. J. 409 
= 15 Ind. Cas. 309. 


3« Miscellaneons. 


— Sfl. 511 and 75. 

Although S. 51111 not geverned by S. 75.’ 

Code, the fact that accused had six ‘hk.hrr 

tions can be uken into account 

sentence than would be proper be imposed. A.I.R. 

ioi2 Mad 521 = 55 L.W. .297 (i)=(i942) » ^.L.J. 

376=44 Cr.L.J. 501 = 206 Ind. 

Cal. 246. 

S, 51,— ConvicUon for attempts— Duty of 

Court. 

The conviction by a Court for attempt to commit an 
offence cannot be justified sirnply on its surmise and 
?houKhl of probability of die object of an act. 14 

A. L.J. 688 = 17 Cr, L.J. 431— 35 Ind. Cas. 991. 


g gij -Attempt — Definition. 

Definitions of ‘attempt’ to commit crimes are danger- 
ous things and the only Safeway is to consider the facU 
of the particular ease and to decide in accordance with 
dicates of common lense. 13 P.W R. 1914 Cr. = 14 
P.R. ,914 Cr. = GG P.L.R. 191.1= 15 Cr. L.J. 265=23 

Ind. 473' 

S. 511 — Attempt to cheat. 

Sec.S. 415. 9 C.W-N. 764=2 Cr.L.J. 422. 

S 511— Application to University for dnpll- 

cat® certificate by person not entitled. 

tie® S 417. -T, M. 726=«2 M.h.J. 6B. Also 28 

M. tjo (F.B.) 


co: 


5x1, x93« 

Fabrication of falso evidence— Attempt to 
it forgery. 


• I • 


See S. 193. 1902 A.W.N. 196=25 A, 75* 


Penalties fEohancement) Ordinance (III of X 94 r*) 

Ordinance is intra vires. 

Penalties (Enhancement) Ordinance No. HI of 1942 
is intra vires of the powers of Governor-Gmeral pro- 
mulgaiirgit. A.I.R. 1943 Nag. 21 1 =*943 
=I.LR. (*943) Nag. 369=44 Cr.L.J. 731=208 Ind. 

Cas. 97. 

Whether retrospective, 

Onaere. — Per Iqbal Ahmad^ C. J. and CoUister* 
j,_r\vbeiher Ordinance No. HI of 1942 has or has not 

retrospective effect. 

Per BajpaJ, J. — Offences committed before Ordinance 
No. Ill of 1942 arc outside the scope of the Ordinance. 
A.I.R* 1943 ^1* 26=^*942 A.L.J 686=44 Cr.L.J. 216 
= I.L R. (1943) All. 238= 1942 A.W.R.H.C. 392 (x) = 
205 Ind. Cas. 113 (P*^*) 

S. 4 — Offence under S. 326, Penal Code» 186® 

— Death Sentence, if should necessarily be passed* 

Under S. 4 of Ordinance III of 1942, the Judge can 

f ass a sentence of death for an offence under S. 326, 

. P. C., but it docs not follow that he must necessarily 
do so. The Judge can, in view, of the youth of the 
accused and the fact that he is not a hardened criminu, 
impose a sentence of transportation for life. A*I*R* 
1944 Sind 83=45 Cr.L.J. 598 = 212 Ind. Cas. 352 

(F. B.). 

S. 8 — Criminal P.C., S. 30 — Effect of 8. 8 oI 
Ordinance and S. 30, Criminal P. G. 

S. 30, Criminal P. C. is essentially a section conferring 
juriidiction. It gives Magistrates power to try offences 
which othcnvisc they cannot try. 

The used of the word ‘ Court” in S. 8 of the Penalties 
(Enhancement) Ordinance, father than the use of the 
word ‘'Magistrate” makes no difference. The two words 
here mean the same thing. S. 30, Criminal P. C. deals 
with the trial of offences, but confers no power to 
pass a sentence. Section 8 of the Penalties (Enhance- 
ment) Ordinance, 1942, deals with the trial of 
offences, but confers no power to pass sentences. Sec- 
tion 30, Criminal P. C. may well be read with S. 8 ol 
the ordinance. The effect is to remove the bar to the 
iuri.sdiciion of the Magistrate, functioning as a Court 
under S. 30, Criminal P. C., that would 
prevent bis trying offbnccs punishable svith deain. 
Therefore, the Magutrate, under S. 30 of the Cow, 
try an offence arising out of the contravention m R* 3^ 
Defence of In<Ha Rules, even though the offence • 
punishable with detiih, and having juriidiction to t y 
such ofTcncci under S. 30, Criminal P. C., it 
follows that under S. 34, which supplements S. ,3®*. 
has the power to pass a sentence of seven years ^ 
rous imprisonment, if the offence Is otherwise 
punuhabie. 
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At the oiiehce under k. 35 of the Defence of India 
Rules is punishable with seven years* rigorous imprison- 
ment under S. 5 of the Ordinance, the Magistrate func- 
tioning under S. 30, Criminal P. C. can impose that 
sentence. A.I.R. 1943 Sind 87 = I.L.R. (1943) Kar. 597 
=44 Cr. L*J< 461— 206 Ind. Cas. 283. 


— ^CoBBtniction. 

The provisions of the Pensions Act must be strictly 
construed because they are in derogation of the ordinary 
rights of a citizen. ^ Ind. Cas. 606=27 O.C. 353 = 
A.I.R. 1935 Oudh 210. 


Penalty* 

See (1) Contract Act, S. 74. 
(2) T. P. Act, S. 60. 


Penang Settlement. 

■ Barden proof — ^Tranefer by husband to wife. 

When on the face of the transaction there is nothing 
suspicious except that it is conveyance in favour of 
wife by husband, the onus cannot be shifted on wife to 
prove that it is genuine. 32 M.L.W. 574=128 Ind. 
Cas. 662 = A*I.R. 1930 P.C. 265, 


Pension. 

See also: Pensions Act. 

Pensions'— Civil Service Regolations, Arts. 458 

and 464 — Interpretation — Officer removed from 
Government service — Pension, right to. 

Under Articles 458 and 464, it is essential that an 
officer to be entitled to pension must be in the service 
on the date of his retirement. An officer removed from 
Government service can have no claim for any pension. 
2 L.W. 43 i = (i9i5) M.W.N. 323=29 Ind. Cas. 252. 

4 

Pensions, political and foreign— Attachability 

of. 

See : G.P.G., S. 60. 26 M. 423. 


Pensions Act (XXUI of .iSyi)* 

— ^Award— Distribndon of pension. 

% 

A decree in accordance with the award providing for 
the distribution iu a certain manner of a pension when 
received from Gox’cmment does not contravene the 
provisions of the act. 37 Bom. 442 = 15 Bom. L.R. 36a 
= 19 Ind. Cas. 8B2. 

——Collector — Certificate — Effect of. 

Where the Collector once gives a certificate under 
the Pensions Act, which entiiles a party to claim a 
certain right in a civil court, then the effect of that 
certificate is to give to the parly the right to claim in 
a Civil Court whatever he is entitled to in virtue of 
that right. Hence where a certificate given by the 
Collector refers only to the plaintiff’s share in the 
allowance for particular years, and permits the plain- 
tiff to establish bis right to a share in a civil court the 
plaintiff is not bound under the Pensions Act to get a 
certiffctc for each year’s allowance before suing for it. 
(>903) 5 Bom. L R. 950=28 B. 241. 


Construction. 

The Pensions Act which is one which tends to 
restrict the ordis^cy legal rights of the subject to have 
recourse to the Court for remedy of grievances is one 
to be strictly construed. 107 Ind. Cas. 899=11 N.L.J. 
I4=A.1-R. 1928 Nag. 189. 


Payment by Government Co a Zamlndar and 

bis descendants — Right of a distant relative to 
claim a share therein, 

Whether the grant of a pension it in the nature of 
the grantee** personal property, hit ancestral property 
or in the nature of impartible property in his hands, a 
distant relative to provide for whom ihe grantee is 
under no obligation legal, social or moral, cannot claim 
to a share in it on any principle of law. Decision in 
A S. No 232 of 1942, distinguished. A.I.R. 1950 Mad. 
595 = 63 L.W. 352 = 5 * Cr. L.J. 1497 = (* 950 ) i M.L. J. 

525- 


“Pension** — Meaning of. 

The word ‘‘pension’* alike in the Pensions Act and 
Civil P.C. means periodical payments of money paid by 
the Government to the pensioner. It has no application 
to rents drawn as limited owner of the properties which 
yield them. A.I.R. 1931 P.C. 160 = 53 C.L. J. 493 = 
1931 A.L.J. 495=35 C.W.N. 791=61 M.LJ. 208=58 
I.A* 215=59 C. 1=35 L.W. 384 = 132 Ind. Cas. 727 
(P.C.). 

Scope. 

A grant by the British Government confirming a 
previous grant made by the preceding rules of such 
rights as the Government possessed it excluded from 
the purview of the Pensions Act. 28 A. 104, Foil. 18. 
O.C. 168=31 Ind. Cas. 728. 


— 8. 3 — Compensation for 
payable by Government as 
forest dues— No pension. 


forest dues — Sam 
compensation for 


A sum payable by the Government as compensation 
for forest dues in respect ofjagir land taken over by the 
Government for forest purposes is not a pension but a 
grant of money or land revenue and is not exempted 
from attachment. 121 Ind. Cas. 664=A.I.R. 1930 Nag. 

*34. 


Ss. 3 and 4 — Grant — Land revenne — Resump* 

tlon by Government — Suit to declare invalidity. 

S. 4 of Act XXIII of 1871 doe# not require that the 
grant should be of the land revenue alone in order to 
shut out the jurisdiction of the Civil Court. The latter 
has no jurisdiction to entertain a suit relating to a 
grant of land revenue. Even where land revenue i# 
granted along with (he land itsef, a Civil Court has no 
jurisdiction to determine a suit which relates to the land 
revenue alone. Freedom from liability to land revenue 
is not identical with holding a grant of land revenue. 
Ihe land revenue arising from a man’s own holding, 
when it is remitted and the land pays nothing, is rather 
extinguished than granted. 1 B. 75 at P. 81, Ref. 
The Pensions Act (XXIU of 1871) comtemplatcs money 
payment# to be received through the Collector from 
recorded persons bound to pay revenue. Whether when 
there is a grant of the land revenue only to a person 
already owing the kudivaram right, there is anything 
in S. 4 of the Act XXIII of 1871, construed in the 
light of Regulation IV of 1832, and Act IV of 1862 to 
take away the jurisdiction of a Civil Court with respect 
to a claim to the kudivaram right. 23 M-L J. 687«* 
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(1913) MAV.N. 255=12 M.L.T. 541 = 15 Ind. Cat. 
871. 

• St* 3, XI, 13— Grant of land revenue. 

A gram of land revenue made by way of compensa- 
tion tor loss sustained on the abolition of a hereditary 
office is a grant frilling within S. 3, and not within 
Ss. 1 1 and 12. S. 12 applies to assignments in respect of 
money payable on account of any such pension, pay or 
allowance as is mentioned in S. 11 and pensions referred 
to in S. 1 1 arc periodical allowances granted by Govern- 
ment on political considerations or on account of past 
services or present infirmities or as a compassionate 
allowance, as distinguiihed from payment by Govern- 
ment in respect of any right, privilege, perquisite or, 
office. (1906) 30 M. 153=2 M.L.T. 33. 

Sa 3,11 — C.P.C., S. 206 “Pensions —Zemindari 

granted as resvard for services rendered to 
Government. 

A zeinindari granted, not revenue-free, by Govern- 
ment as a reward for services rendered is not a pension 
and an alienation by the grantee is not prohibited 
cither by AclXXlII of 1871 or by S. 266, C.P.C. 4 
B. 432; 1902 A.VV.N. 161; 17 I-A. 181, foil. *9^4 
A.W.N. 14.1=1 A.L.J. 338 = 26 A. 617. 

S. 4. 

Synopsis. 

I. Applicability and scope 

а. GoUeclor*s certificate 
Construction 

4. Interpretation 

5. Pension 

б. Second appeal 

7. If ultra vires. 

S. 4- 

See Attacbment— Liability. 8 C.W.N. 665* 

I. Applicability and scope. 

4 — Scope — Grant, if falls within — Con- 
slderations — Grantee of land revenno becoming 
owner of land — Effect of. 

In order to find out wheUicr a grant falls within 
the scope of S. 4 of the Pensions Act, wc have to 
look at the lubstancc of what has been granted or con- 
tinued by Governmeat, whatever may be the purely 
Irgal view as to the nature of the right granted and if 
the grant consists merely in the right to collect the 
land revenue, at any rate in the time of the British 
Government, or if it included this right in addition to 
other rights as well, then what wc have to sec is whether 
Uial right to collect the land revenue comes within the 
provisions of Pensions Act or not. A distinction cannot 
be drawn Wlwcen a grant of land revenue and 
the right to collect land revenue. S. 9 of the 
Act, which piovides that nothing in Ss. 4 and 8 shall 
affect the riglit of grantee of land revenue to 
t<;Urcl the revenue for himself, teems clearly to show 
that the right to collect the land revenue for oneself 
was reg.irded in the Scheme of the Act as a 
grant of land revenue .A grant of land revenue <|ocs 
not cease to be tuch a grant when, the grantee be- 


comes himself the owner of the land over which the 
grant extends. What has to be seen is whether 
the land itself has, at any time, been made 
exempt from revenue. The question whether there is 
a sort of merger, and whether the land becomei 
revenue-free when the jagirdar purchases the rights of 
an owner, cannot be made to depend upon 
the nature of jagir. 222 Ind, Ga*. 22=A.I.R, I94® 
Lab. 268. 

Sfl. 4, 5 ®nd 6— AppUcubility and scope — 

Desaigiri— Suit to recover share of allowance re- 
ceived by defendant. 

A suit by the pUintiff to recover her share of the 
dessugiri allowance received by the defendant is not a 
suit relating to a pension and is not barred under any 
of the Ss. 4, 5 or 6, Pensions Act, It is a suit for money 
bad and received. A.I.R. 1945 Bom. 49^=47 Bom. L.R. 
360. 

S. 4 — Applicability suid scope^Grant of land 

revenue only— Suit with respect to ench grant ia 
barred by S. 4. 

Where a jagir is a grant of land revenue only and 
not of the soil, a suit in respect of such grant is barred 
by S. 4 of the Pensions Act. A.I.R. 1943 Sind too 
sI.L.K. (1942) Kar. 559=208 Ind. Cas. 138. 

S. 4 — Applicability and scope — Bar under— 

Nature of — Whether applies to appeals. 

Under S. 4, Pensions Act, a Civil Court is debarred 
from entertaining any suit, etc,, and not debarred from 
entertaining any appeal. A.I.R. 1936 AU. 666— 1936 
R.D, 300 (0 = 1936 A.W.R. 702= 1936 A.L. J. 1281 = 
164 Ind. Cas to66. 

Ss- 4 to 6— Applicability and Scope— Suit relat- 
ing to pension — ^Jurisdiction -Judgment-debtor, 
if can question decree-holder’s right Co esecute 
decree by sale of pension. 

QQaere(in Order of Reference). — Wheihcr,in view 
of the proviiions of Ss. 4 to 6, Pensions Act, there is an 
inherent want of jurisdiction in Civil Courts to enter- 
tain suits relating to pensions and whether, even 
alter a decree for sale of pension has been passed by 
a Civil Court, it is open to the judgment-debtor to 
question the right of the decree-holder to sell the pen- 
DOQ in execution of the decree. A.I.R. 194® All. 
373-1940 A.L. J. 420=1940 O.W.N. 950=194® 

452 = 1. L.R. (1940) All. 603= 1940 A.W.R. 397=190 
Ind. Cas. 3 (F.B.). 

Ss. 4, 7 — Applicability and scope — Act, if 

relates to all pensions. 

The Pensions Act refers not only to political pensions 
but relates to all pensions and under S.4, Pensions^ Act, 

no claim can be entertained in respect of a pension m 

the Civil Court. A.I.R. 1936 Lah. 85=161 Ind. Cas. 
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Ss'4> II— Scope of. 

Section 4, Pensions Act, it of wider scope than S. il» 
Pensions Act, in as much as the latter refers to 
pension^, while the former refers not only to pensions 
but alio to gr.ints of money or land revenue. 

A.I.k. i9r5 am: 678-58 All. 98-1935 A.W.R. 867- 

157 Ind. Gas. 511. 
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S. 4 — Applicability and scope — Caeh allo%v« 

aoce— Suit for declaration for entry in CoUecior a 
resisCer— Joriadiction of Civil Gonrt» 

A Suit for declaration to the effect that the 
plaintiff is entitled to have his name recorded in the 
register of cash allowances kept by the Collector as the 
person to whom a cash allowance is to be paid in Pre- 
ference to defendant is not cognizable by a Civil 
Court. A.I.R. 1931 Bom. 144=32 Bom. L.R. 1420 = 
55 Bom. 119=130 Ind. Cas. 30, 

— — S. 4 — Applicability and scope. 

Section 1 1 refers merely to pensions whereas S. 4 
refers not only to pensions but to grant of money or land 
revenue conferred whatever may have been the 
consideration of any such grant. S. 4 wider than 
S. II and includes matters which do not come under 

S. 11. 5a A. 868 = 1930 A.L.J i326=A.I.R. 1930 AU. 
681. 

— ■ S. 4 — Applicability and scope— Religions en- 
dowment. 

A suit relating to an endowment for religious or 
pious purposes does not fall within the purview of 
S- 4, Pensions Act. 32 Bom. 496, Foil. ; A.I.R. 1922 
All. 22 and 16 Bom. 537, Rd. on; and 31 Mad. 12 not 
Foil. 107 Ind. Cas. 899 = 11 N. L.J. 14=A.I.R. 1928 
Nag. 189. 

__S 4 — Applicability and scope — Private 
parties. 

S. 4 applies to a suit between private parties and 
not only lo a suit against Government. 31 Bom. S12; 
14 Bom. 1 ..R. 938; 20 Bom. 325 and A.I.R. 1925 Bom. 
14ft, Rcl. on. 100 Ind. Cas. 138=28 Bom; L. R. 
I477=A.I.R. 1927 Bom. 81. 


S. 4— Applicability and scope— Saranjam right 

—Sait for possession, 

S. 4 of the Pensions Act b no bar to a suit to recover 
back possession of land in which saranjam right is 
resumed by the Government. 41 Bom. 408=19 Bom. 
L-R. 117 = 39 Ind. Cas. 65. 

Ss. 4 and 6 —Applicability and scope— Assign- 
ment of Government revenae — Jurisdiction of 
Civil Courts. 

A Civil Court is precluded from making any declara- 
tion that would in any way directly or indirectly 
affect the liability of Government to pay a grant of 
Go\ernmcni revenue to any person. 37 AU. 33®~*3 
A.I-. J. 460=29 Ind. Cas. 146. 

S. 4 — Applicability and scope — Grant of land 

by Government— Suit about Melwaram-Jurisdic- 
tion of Civil Court. 

Where certain land is granted by Government, the 
grant cannot be split up into two distinct grants of 
Melwaram and Kudiwaram so as to fall under S. 4 
of Pension# Act in r<sp<ct of the claim for Molwaram. 
But where the grant is oi the Ir.ad revenue only the suit 
relating to it is not cogniza*'*le by Civil Court. 36 Mad. 
559=23 M.L J. 728 = 11912) M.W.N. 8o7 = t6 Ind. 
Cas. 18. 

S. 4 — Applicability — Suit for partition. 

The pre-requisite of filing a certificate under S. 4 of 
the Pensions Act is not applicable to a suit for parti- 
tion of tbr Inam among the members of the family to 
which it wai given and it does not also apply whcie the 
grant is of land also and not merely of the land rev<*nue. 
7 M. 19* » 38 M. 591; 36 M. 559; 33 A. 580, Foil. I 
L.W. 670=16 M.L.T. 239=27 M.L.J. 618= a6 Ind. 
Cas. 87. 


— S. 4 — Applicability and scope. 

Section 4 of the Act docs not apply to a case of grant 
of land free of revenue. It applies only where the grant 
is of land revenue only. 99 Ind. Cas. 4^2 = 50 Mad. 
441 = 35 M L W. 66o=A.I.R. 1927 Mad. 140=51 
M.L.J. 695. 


~ — S- 4 — Applicability and scope — Partition of 
inam. 

Where the plaintiff sued for partition of her share in 
certain unenfranchised personal inams belonging to her 
husband’s family and devised to her by his Will; 

Held, that S. 4 of the Pensions Act did not bar 
r.ivU rouri’i jurisdiction. 99 Ind. Cas. 452 = 50 Mad. 
441=25 M.L.W. e6o=A.I.R. 1927 Mad. 140=51 
M.L. J. 695. 

— —S. 4— Applicability and scope— Suit for decla- 
ration — Intention to claim pension— Effect. 

It is not open to a Court when deciding the applica- 
tion of S. 4 of the Pensions Act to cnciuire into the 
plaintiff’s motives. Simply because the plaintiff intends 
using the declaration which the Court may grant to 
him, for the purpose of prevailing upon the authorities 
cjsncerncd to accept ais claim to the pension, a suit for 
declaration under S. 4 of the Pension# .\ct is nut made 
untenable, nor does there exist a sufficient ground for 
dismisiing such luit in the exercise of the discretion rou- 
ferred by Section 42 of the Six-cifit R'-lirf Act. 80 
Ind. Cas. 6<j6=a7 O. C. 353=A.I.R. 1925 Oudh 210. 

12— F. Y. D.-41. 


- ■ S. 4 — Applicability and scope — Grant for 
charitable purposes — Suit to set aside order im- 
posing full assessment — ^Jurisdiction. 

S. 4 applies only to personal grants and endowments 
for religions or pious purposes do not fall within the 
purview ol the section. Consequently, a suit for retting 
aside a Government Order imposing full assessment on 
lands granted to plaintiff’s ancestors for the charitable 



— Ss. 4 — Applicability and scope — Agreement re- 
linquishing claims to pension and family property 
in consideration of maintenance — Maintenance not 
made charge on pension — Suit for recovery of 
maintenance not barred. 


I 


Where under a karar the plaintiff, a Hindu WLPman, 
ave up to the ist defendant various claim# which she 
.jad in regard to the family property and also her 
claim to portion of the pension granted to her by 
Government and in consideration therefor the ist dcfi^n- 
d'*nt, as the person liable to maintain the plaintiff, 
agreed to pay her Rs. too per mensem until her death; 
—Held, that a suit by her for the recovery of such 
maintenance is one not “relating to any pension" and 
i# not barred by S, 4. (1906) 17 M.Lj. 139 = 30 M. 

266=2 M.L.r. 188. 


8. 4— Applicability and scope— Civil Court’s 

jurisdiction. 

S 4 debars the Ci^U Court from entertaining u suit 
relating to a pension or grant of money conltrrcd l)y the 
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Government whatever may have been the consideration 
for such pension and whatever may have been the 
nature of the payment in Heu of which such person was 
granted. 38 Cal. 378=13 Cr.L.J. 360=15 C. W. N. 
470=9 Ind. Cas. 859. 

— — Ss. 4 and 11 — Applicability and scope— Sale 
of unenfranchised inaxn in execution. 

An unenfranchised inam can be attached and sold 
in execution of a decree of a Civil Court. 6 M.L-T. 
132 = 20 M.L.J. 88=4 lad. Cas. 1057. 
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Subsequent order (hat entry was only for life of 
widow — Suit by purchaser for declaration of title— 
Certificate under S. 4, necessity of. 

Where the plaintiff purchased from a Hindu widow 
an allowance in respect of a Deaaigirl haq and on his 
application, his name was entered in the Watan 
register with the Commissioner’s sanction, but he was 
subsequently informed that his name was entered only 
during the widow’s life time and the plaintiff instituted 
a suit against the Secertary of State for a declaration 
that he was the full owner, without obttdning a certi* 
hcate under S. 4, Pensions Act: 


a. Collector’s certificate. 

Ss. 4 and 6— Suit without Collector’s certifi- 
cate~-Maiotainabilicy — Effect of obtaining certifi- 
cate after filing of snit. 

Per Desal, J.:— The words of Ss. 4 and 6 of (he 
Pensions Act absolutely bar a Civil Court’s entertain- 
iog a suit without the Collector’s certificate. The 
exblcncc of such a certificate is the condition precedent 
to a Civil Court’s assuming jurisdiction over a suit. 
If there is no certificate it has no jurisdiction at all 
over the subject matter. The absence of such a certifi- 
cate is^ not a defect which can be waived or can be 
remedied at a later stage in the suit. Where it is 
obtained after expiry of period of limitation, it Is of 
no effect because the cause of action is dead by that 
time. 

Per Bbargava, J. ; — The words ‘‘upon receiving a 
certificate from such Collector used in S. 6 of the 
Pensions Act suggest that the certificate may not be 
filed along with the plaint and it may be received 
by the Civil Court even after the suit had been filed. 
Strictly speaking the non-production of the certificate 
Cannot be considered “a defect of a technical 
character”; but, when the certificate is received by 
the Civil Court from the Collector or is produced 
before the Civil Court before the final adjudication of 
the claim, the Court can take cognizance of the claim 
as Provided in S. 6 of the Act. 1950 A.L J. 185 = 
A.I.R. 1950 A. 371 = 1950 A.W.R. 250. 


S. 4— Collector’s certificate. 

Government granting pension to son-in-law and 
daughters of Nawab— Death of one daughter — Payment 
of portion to descendants of daughter and investment 
of balance for benefit of descendants of daughters on 
lapse of pension— Death of surviving daughter— Accu- 
mulated capital replaced by politick pension — Suit for 
account and administration of fund; 


Held, that S. 4 applied and the plaintiff could 
not sue without obuining a certificate from die 
Collector. A I.R. 1935 Bom. 439“=37 Bom.L.R. 761 
= 160 Ind. Cas. 846. 


— S. 4— Collector’s certificate— Suit for share 
Id cash allowance payable to family— Collector's 
certificate, if can be produced In Appellate Court. 

In a suit for a share in certain cash allownces pay- 
able to a family, the certificate of the Collector under 
the Pensions Act can be produced in the High Court 
on appeal. A.I.R. 1935 Bom. 227=37 Bom.L.R.3a-i = 
156 Ind. Cas. 626. 

—8. 4 — Collector’a certificate — Porchase of 

'Uoaigln ha<)’ from Hindu ^vidow — J'.ntry in leginer 


Held, that the suit was bad for want of the certificate. 
A.I.R. 1931 Bom. 505=33 Bom.L.R. 1029 = 134 Ind. 
Cas. 1217. 


S. 4 — Collector’s certificate— Jurisdiction of 

civil and revenue courts. 

The jurisdiction of a civil court and of a civil court 
alone is limited by the terms of S. 4. It does not 
take away the jurisdiction of the Court of Revenue to 
entertain a suit by the transferee of the assignee of 
the land revenue. Under S. 5 a suit relating to land 
revenue must be determined hy a Revenue Court in 
accordance with the rules laid do^vn by the chief 
revenue authority. Under Ss. 4 and € a Civil Court 
cannot entertain such a case except after receiving a 
certificate from the Collector autnorizing it to try the 
case. 1929 A.L.J. 724=11 L.R.A, Rev. 65=AI.R. 
1929 All. 781. 


— — S. 4 — Collector's certiflnte— Land revenue 
and land — Grant of land revenae — Salt for the 
land — No certificate from Collector— JnrisdJctloii 
of CiWJ Court. 

A certain person S was given a pension and at his 
request a portion of it was commuted into the grant of 
seven villages in jagir which was to enure for three 
successive lives, 5 afterwards applied to Government 
for the nant of one other village in lieu of six of the 
seven villages. A careful calculation was made by the 
Government of the extent as well as the berij of the 
villages proposed to be given up by S and of the 
villages asked for in exchange. In the original sanad 
no intention was expressed to give full ownership in 
die land. The exchange was then allowed and a jod* 
of Rs. 1 1 was fixed on the two villages, which fell into 
arrears. In order to realize the arrears revenue 
authorities attached the villages and as dues were not 
paid, Government resumed the jagU* of the villages. $ 
brought a suit against Government to recover posses- 
sion of the villages: 

Held, that what was granted to S was only land 
revenue and not land, and that the question being 
whether land was granted or not, it was not incutn* 
bent on^ the Government to prove that the grant 
was subject to limitations. Provisions of S. 4, Pen- 
sions Act, were therefore applicable. Hence in the 
absence of a certificate from a Collector, the Civil 
Court’s jurisdiction to entertain a suit as regards the 
grant of the villages was barred. A.I.R. 1925 Mad. 
477; A.I.R. 1926 Mad. 1167, not Appl.; 23 M.L.J* 
087; 32 Bom. 432, per Batcbelor, J., at p. 438; and 
12 Mad. q8, Rcl. on; A.I.R. 1917 P.C, 94; 31 All. 
382- 26 All. 617; A.I.R. 1923 P.C. 6, and A.I.R. 1937 
Mad. 140, Diit, 114 fna. Cas. 626=1928 M.VV.N» 
763= A.I.R. 1928 Mad. 124G. 
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— -S. 4— Collector** certificate ^ Gommatation 
of Kulkaml vatan— Sait by co-sharer — Certificate 
of Collector. 

Suit by one co-sharer for his share of cash allow- 
ance in commutation of kulkami services received by 
anther co-iharer cannot be maintained without certi- 
ficate from Collector. 88 Ind. Gat. 975=26 Bom.L.R>. 
ii 65=A.I.R. 1925 Bom. 148. 

S. 4 — Collector’s certificate — Recovery of 

revenue— Sole by one Inamdar to recover revenue 
received by another — No certificate — Maintain- 
ability of suit. 

A luit by an inamdar to recover revenue of inani 
village received by another person it not maintainable 
in a Civil Court in the absence of a certifiate from 
the Collector under S. 4. 18 Bom. 516, Dist, too 
Ind. Cat. 138=28 Bom. L. R. 1477 = A. I. R. 1927 
Bom. 61. 

— — S. 4 — Gollector’a certificate — Effect, 

Though a suit cannot be entertained without a 
certificate from the Collector, still even an appeal 
should not be rejected for want of certificate, but 
plaintiff should be allowed time to produce it. 82 
Ind. Cas. 486=6 L.L.J. 343=A.I.R. 1925 Lah. 113. 

— — S. 4— Certificate of Collector — Suit for share 

in Sar Deshmukhi Haq, 

A suit against the Secretary of State to recover a 
share in the Sar Deshmakhi Haq cannot lie in the 
absence of the certificate under S. 4 of the Act. S. 4 
is not ultra vires. 22 Bom. L.R. 1176=59 Ind. 
Cas. 452. 

■ Sa« 4 aud 6 — Collector’s certificate — Suit 
relating to grant. 

A certificate under S. 6 of the Pensions Act is not 
necessary to entertain a suit relating to a grant which 
is given to grantee’s male descendants. 23 Bom. L.R. 
959=58 Ind. Caa. 331. 


S. 4 — Declaration— Share in vatan — Collector’s 

certificate. 

A suit for declaration that the plaintiff is the owner 
of a certain share in a kulkami vatau falls within 
S. 4 of the Pensions Act and is not maintainable 
without the certificate of the Collector. 42 Bom. 257 
= 20 Bom. L. R. 325 = 45 Ind. Gas, 580. 

■ • S. 4 — Collector’s certificate — Suit for share in 
Deshpande Knlhami Vatan. 

A suit for a declaration of an cigbt-anna share in 
the Deshpande Kulkami Vatan, consisting of a 
cash allowance whether coupled with a prayer to 
recover the actual cash rcceivid or not, falls within 
the class of suits dehned by S. 4 and is consequently 
not maintainable in a Civil Court unless a Collector’s 
certiheate is obtained. 37 Bom. 91 =14 Bom L.R* 936= 
17 Ind. Cas. 661. 

— — S. 4— Collector’s certificate — Grant of the 
soil. 

Where there u a grant of the soil and not merely 
of the revenue of certain villages, the provisions of 
the Pensions Act do not apply and a certificate is 
unnecessary. 32 All. 14U — 37 I. A. 39=14 C.W.N 310 


=7 M.L.T. 53 = 7 A.L. J. 165=11 C.LJ. 281 = 12 Bom. 
L.R. 267=20 M.L.J. 164=5 Ind. Cas. 689 (P.G.). 

S. 4— Certificate from Collector— Suit based 

on agreement to receive maintenance out of cash 
allo%vaoce— Suit relating to a pension or grant 
of money. 

Under an agreement between the plaintiff and the 
defendants the former was entitled to an annual 
payment of Rs. 52 for her maintenance out of a cash 
allowance which was received by defendants from 
Government. She brought thb suit to enforce 
her right under the agreement, but did not produce 
the certificate from the Collector required by S, 4. — 
Held, that the certificate was necessary. The wori^ 
of the section are wide enough to include any suit 
or to enforce such a claim provided it relates to a 
pension or grant of money of land revenue: it is 
immaterial whether the claim is based on an agree- 
ment between the parties or arises out of any other 
legal rights or liability and whether it it a claim for 
a share by way of partition or maintenance or 
otherwise. (1907) 9 Bom. L.R. 889=31 B. 512. 

— — Ss. 4, 9 — Collector’s certificate — Suits for 
arrears of assessment — Certificate. 

Suits for arrears of assessment from Khatedan 
bolding lands in an loam village by the inamdar 
whose right to the inam has been admitted by 
Government are by S. 9 exempted from the necessity 
of a certificate required by S. 4. 10 A. 396 foil. (1904) 
6 Bom. L-R. 423. 

— Ss. 4. 6 — Collector’s certificate — Grant of 

land revenue — Heritable right — Mortgage — Fore- 
closure — Certificate— Competent authority — Non- 
production — Practice. 

S. 4 of the Pensions Act is applicable to a herita- 
ble right to land revenue granted by Government. 
A certificate from the Collector or other oflBccr 
authorized to grant ihc same should be produced 
before a suit relating to such heritabie right to 
revenue can be entertained. Where the litigant was 
misled by the collector or other authority into the 
belief that the certificate was unnecessary, time was 
given for the production of such certificate. 1902 
A.W.N. 187=25 A. 73. 

3. Construction. 

S. 4 — Construction — Suit relating to property 

subject of grant — Plaintiff’s claim independent 
of grant — If falls nndcr S. 4. 

The Pensions Act is to be construed strictly in 
favour of the right of suit. A suit relating to pro- 
perty which has been the subject of a grant but in 
which plaintiff’s claim is quite independent of the 
grant is not a suit relating to a grant of land 
revenue within the meaning of S. 4, Pensions Act. 
A. I. R. 1939 Bom. 513=41 Boro. L- R. 882=185 Ind. 
Cas. 839. 

— — S. 4'— Construction of — Suit to recover land 
revenue of inam lauds— Grant of soli — Certificate 
If necessary. 

Section 4, Pensions Act, as it ousts the ordinary 
jurisdiction of the Civil Courts, should be construed 
strictly. Where, in a suit to recover land revenue 
of inam lands, the grattt is not one of land 
revenue only but of the soil .tIs«i, S. 4 will not apply 
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and} therefore, certificate is not necesiary though the 
relief claimed in the suit U tvith regard to the 
revenue. A.I.R. 1933 Boos. 23=34 Botn. L.R. * 4 ^ 5 = 
141 Ind. Cat. 3G0. 

' — S« 4 — ConstructioD. 

S. 4 does not cover a suit to recover the possession 
of land or to obtain a declaration of right to bold 
land. The words 'relating to* should be constru^ 
strictly with reference to the words followine them. 
The right to bold land, even though it be not as 
proprietor of the soil, is incontestably one of which 
the civil courts can take cognizance, if not barred 
by provision of statutes and the fact that the holding 
is claimed to be exempt from payment of land revenue 
docs not change the suit into one xclating to the 
grant of money or land revenue. (1905) 7 Bom.L.R* 
497=29 B. 400. 

4. Interpretation. 

■■■— S. 4 — Interpretation — “Sait relating to pen- 
sion*'— Meaning of. 

An action involving the question whether or not 
a pension which has become due is attachable 
by the District Magistrate for realisation of punitive 
tax imposed under S. 15 (3) of the Police Act, is not 
a suit relating to a pension witbin the meaning of 
S. 4 of the Pensious Act. 1948 O. \V. N. a4i=A.I.R. 
1949 Oudb 3 t* 

~S- 4 — loCcrpretatlon — 'Suit’ — Execution pro- 
ceeding not Included. 

The word 'suit' in Act does not include execution 
proceedings. (1905) 7 Bom.L.R. 639=30 B. 101. 

5* Pension. 

— S« 4— 'Pension. 

A sanad granted by the British authorities to a 
Prince recited that it had been established that the 
Prince held the villages in rent-free tenure under the 
former Government, and that the Chief Commissioner 
under the authority of the Governor-General in Coun> 
cil, was pleated to maintain the tenure in prepetuity, 
so long St there are lineal heirs, subject to certain 
conditions. One of the conditions was that the 
Jahaglrdar and his beiri should strictly perform all 
duties of landholders: 

Held, that the language of the eaoad was incon- 
sistent with the view that the grant made by the 
British Government, was merely an atsigiiment of land 
revenue, and was not a grant of revenue-free properly. 
A mere assignee of the land revenue could hardly be* 
rxpccied to perform the duties of the laod-bolder and 
it conveyed a heritable and transferable estate; that 
it did not amount to a pension, and the provisions of 
the Pensions Act had no application. A.I.R. 1936 
Oudh J2i = i 935 O VV. N. 1232=11 Luck. 588=159 
Ind. Gas. 311. 

S». 4 — Peoaion —Grant of land rcveouc— No 

pension. 

The legislature meant to make a distinction between 
grant of land revenue and pcniions under Ss. 4 and 
Ji and grant of land revenue cannot be regarded as 
a pension for the purpose of S it. 4 Bom. 433^ Rej 
on. 31 I’ L.R. 338=A.].R. jjj-jo Lah. BiG. 


4— '*PeD9lon’*— Assignees of land fcvenao 
sabsequently becomiog proprietors of Istitd ~ 
Status. 

A grant of immovable property is not to be treated 
as 'pension’ within the Pensions Act. Where origi- 
nally the Government assigned only the land revenue 
to certain pers ons and subsequently, when the pro- 
prietors of the soil died or became cxliocl, a settlement 
was made with the pensioners themselves. 

Held, that the fact that the Government made the 
settlement with the pensioners did not convert the 
pensioners into grantees of revenue-free immovable 
property. The nature of the grant must depend on 
what the Government gave and not on what may 
happen irrespective of the wishes of the Government. 
If the Government gave only the land revenue any 
acquisition of the lands by the p>easioner3 themselves 
could not make them "a grantee of the immovable 
property.” 

Held further, that so long as the Government did 
not make a revenue-free grant of the bod, it could 
not be said that there was a merger of the two 
different rights, simply because the pensioners bad 
been long in possession as zamiodari. 87 Ind. Cas. 
560=47 All. 557=23 A.L.J. 463=6 L.R.A. Civ. 289= 
A.i.R. 1925 All. 565. 

— — Ss. 4 and 6 — Pension — Misaf 1 land 6>nc« 
Briclab role— Pension— Grant of land revenno, 
meaning of alienation. 

A village granted to the ancestor of the defendant 
by a Hindu Raja long prior to the establishment of 
the British rule was held as Muafl. The grant of the 
village is neither a pension nor a grant of land revenue 
within the meaning of the Peosions Act, 1674, but 
an ordinary Muafi which could be transferred by 
sale or mortgage and that the Pensions Act did not 
apply. 33 All. 580=8 A.L. J. 692 = 10 Ind. Cas, 353. 

— — Ss. 4 and 11 — Pension— Wasika allowance— 
Pension. 

A *Wasika’ allowarce is guaranteed by the British 
Government in consideration of a loan of 1825 by 
the then ruler of Oudh and must be deemed to be a 
pemsioD within Ss. 4 and 11 of Act XXIlI of 1871. 
t2 O.C. 323 = 4 Ind. Cas. 145. 

6. Second appeal. 

S. 4 — Second appeal. 

Finding that rights in question arc not connecled 
with grant of pension within the meaning of Act is 
one of fact and cannot be disturbed in second appal. 
A.I.R. 1940 All. 373=1940 A.L J. 420=1940 O.VV^. 
950=1940 R.D. 452'»^I.LR. (1940) AH. 603=1940 
A.W.R. 397=190 Ind. Cas 3 (F.B.). 

— S. 4— Second appeal — Suit as PatCodar— Collec- 
tor's certificate necessary — Adjournment— Second 
appeal. 

A suit for a declaration of a right to a share of the 
Pattedara of a village is not emertainable without 
the Collector's certificate under the Act. Where a 
plain tiff is guilty of considerable lachea In not curing 
a technical defect in bis plaint, he cannot be given in 
second appeal after the case has been argued, an 
adjournment for the pur^se of enabling him to cure 
the defeet. 23 .A. 104. Djst. 7 S. L. R. 5“»90 Ind. 
Gas. 508. 
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7. *altra vires.* 

— S. 4— Not *Dltra vires.* 

S. 4, sn far ai it deals with pensioni and grants of 
land revenue, is not ultra vires. loolnd. Gu. 138= 
88 Bom.L.R* I477='A.I.R. 1927 Bom. 81. 

— — S. 4— If ultra vires— Provisions In their appli- 
cation to Rainagiri District — If ultra vires. 

The provisions of the Pensions Act dealing with 
pensions and grants of land rcvrnue in District Ratna- 
giri are not ultra vires. 40 Cal. 391: 5 Bom. H. C. 
App. i;2 Bom. 99. Ref. and 97 AH. 338, t]ons. 59 [nd. 
Cas. 452=45 Bom, ig6=A.I.]^ 1921 Bom. 125. 

S. 6, 

Sec* Grant. 28 A. 104=1905 A.W.N. 206. 

S. 6 — Certificate under — Cause of action. 

It cannot be said that the certificate under S. G 
permitting the plaintiiT to bring the suit is part of the 
cause of action in respect of the suit. The absence of 
the certificate is a bar to the bringing of the 
action but no such certificate would be given unless a 
cause of action already existed. The giving of the 
certificate under S 6 removes the bar which prevented 
the plaintiff from bringing tbo cause of action into 
Court. It does not give the plaintiff a n^^w cause of 
action. A.I.R, 1944 Oudb «39=> 1944 O.W.N. 37= 1944 
A.W.R. (C C.) ii= 19 Lucic. 515 = 216 Ind. Cas. 276. 

S 6 — Snit without Collector's certificate — 

Certificate, if can be allowed to be produced 
lacer on. 

It would be taking much too stringent a view of 
the provifiuns of S. 6, Pensions A' t, to hold that the 
Civil Court is debarred from taking cognizance of a 
claim even though the certificate has been produced 
subsequently, if it was not produced at the time of the 
insiitution of the suit- The suit is not bad ah initio 
by reason of its bci 'g filed without a Oollccuir's 
certificate and where at the hearing of such a suit, the 
necessary (crtificate is not produced, tfic Judge ought 
to grant the plaintiffs' applicaiiun for an adJournm'*nt 
in order that the certificate might be obtained and 
produced. A.I.R. 1937 Oudh 484= 13 Luck 584=1937 
O.W.M. 1131=171 Ind. Cas. 33. 

S- 6 — Applicability — Voluntary grant by 

Government to shrine — Suit for declaration of 
right 10 office of Sajjada Nashin tu ebriae— 
Certificate, if necessary — Claim, if affects liabi- 
lity of Government. 

Where a voluntary grant is made by Government to a 
shrine but the grant is rcsumable at the pleasure of the 
Governmeot and a suit is instituted for declaration of the 
plaintiff’s right to the ofiice of Sajjada Nashin of the 
shrine, the claim not being one fur a pension or grant, 
no certificate is iicce«sary under S. 6, Pensions Act, 
and as the grant has been made voluntarily by the 
Government which could be withdrawn at any time at 
Government’s absolute pleasure, the decree which the 
plaintiff sought would not affect any liability of Govern- 
mentdirectly or indirectly. A.I.R. 1937 Pcsb. 65 = 169 
Ind. Cas. 319. 

— S. 6— Certificate of Collector — Necessity of 

freeh oertlflcnte for fresh enlt. 


Under S. 6, Pensions Act, a certificate from the 
Collector is necessary for c^c^y case to be tried by the 
Civil Court. 

Where the predcccssors-in-ititercst of the plaintiff 
bad obtained the certificate and instituted a suit against 
the dcfendant*s father and obtained a decree; 

Held, that the certificate was not sufficient for a 
tuitinig3t after there had been a novation of the 
grant in the defendant’s favour. A.I.R. 1933 Lab. 
336 = 14 Lah. 48=34 P-LR. 587=149 Ind. Cas. 952. 

S. 6 — Certificate by Collector— Temple receiv- 

jng grant — Suit by wabiwardar of a temple 
receiving a grant from the trust fund set apart 
hy the British Government — No certificate from 
Collector — Maintainability. 

The plainfjff brought a suit as wahlwatdar of the 
Shri Jagriteshwar Deoslham at Nagpur which claims 
the amount from trust lund whi^h has been set apart 
by the Government and placed under the indenture 
dated 24th Ociobcr 1866 for ihr<c instalments due to 
him in respect of hi* services as wahiw’atdar of the 
temple against trustees who formed a committee of the 
temple: 

Held, that the suit was not maintainable without a 
ceitificaie from the Cr Hector. 22 Bom. 496, Foil; 31 
Mad. 12, Dist. 107 Ind. Cas. 899=11 N.L J. 14 = 
A.I.R, 19^8 Nag. 189. 

— — S. 6— Certificate of Collector— Cognizance of 
suit— Claim to land revenue. 

The suit relating to a grant of land revenue by the 
British Government cannot be taken cognizance of 
except upon a tcriififaic from the Collector under S. 6. 
93 Ind. C?s. 634= A.I.R. 1916 Lah. 333. 

— — S 6 — Saxanjam inam — Suit to recover— 
Certificate of Collector— Failuie to produce 
certificate— Appeal — Remand. 

Tlio grant of a Saraniam sliould b^ prerumed to he 
a gram of the hind revenue and not of the soil. In a 
suit to recover a Karanjam a prol minaiy issue was rai'Cd 
‘whether the suit lies with'>ut a certificate under the 
Pensions Act ‘Plaintiff’s pleader having admit'cd the 
necessity of the certificate, the Court decid«'d that the 
certificate was nccessaiy and gave lime to the plaintiff 
to produce it. Plaintiffhaving failed to produce ihe 
certificate, the Court disposed of the suit on the prelimi- 
nary issue. Held, that the plaintiff was bound by his 
pleader’s admission which was upon an issue regarding 
which evidence could have been given- 2() I A. 76, Foil; 
and that in absence of malaria’s justifying reversal of 
the derrec on the preliminary i.-oue die Hiii covild not 
be remanded under O. 41, R. 23 of the C.P. Code. 
39 Bom. 352=17 Bom. L R. i8;=28 Ind. G'Js. 485. 

— — S. 6- Certificate* of Collector Right to reedvo 
Government revenue— Absence of certificate. 

A sviit to establish a right to collect Govrriiment 
revenue from the villageii granted as rnd* wm< ntto a 
relipious offic e is not maintainable in the abs« nee of a 
certificate under S. 6 of the Pensions Act. 28 Ind. 

934 ' (Mad.) 

S. 6— Certificate of Collector— Future pay- 
ments — Decision without a certificate. 

A Court has no power to make any order as to the 
future annual paymenti of the allowance by the 
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Collector, aod such order is ultra %dre0 in as much as 
the decision of (be question is premature in the absence 
of a certificate under S. 6 of the Pensions Act. 34 
Bom. 154=11 Bom. L.R. 1369=4 Ind. Cas. 84a. 

— 6— Sait for share of Inam — Collector’s 
certificate. 

A suit relating to a share in an inam consisting of 
twO'third of the revenue is not cognizable without 
Collector’s certificate. Where the plaintiff has not 
obtained the certificate, the bearing may be adjurned to 
enable him to produce it. 17 Bom. L-R. 153=27 lud- 
Cai. 927. 

— -S. 6— Collector’s order referring the parties 
to CivU Coart — Certificate produced in the 
Court of appeah 

Where in a partition suit subject-matter of which 
was subject to the Pensions Act the Subordinate Judge 
decreed partition, holding that an order of the 
Collector, referring the parties to a Civil Court to 
determine whether the said vUlagoi were partible, wai 
equivalent to a certificate under S. 6 of the Pensions 
Act and the High Court on appeal allowed the plain* 
tiff to procure and file a certificate under the said 
section of the said Act. Held, that the defect was 
cured and the decree should not be interfered with in 
appeal. 32 All. 148^7 I. A. 39=14 C.W.N. 310=7 
M-L-T. 53=7 A.LJ. 165=11 C.L.J. 281 = 12 Bom. 
L.R. 267 = 20 M.L J. 164=5 Ind. Cas. 669 (P.C.). 

S. 6— Strit before certificate — Application for 

declaration to be a sharer in jagir to Collector- 
Collector declining to interfere and directing the 
applicant to Civil Court — Civil suit filed without 
crrtificaie — Order by (he Court for its production 
within a fixed time— Production within the period— 
Suit if proper. 

A applied to the Collctor for declaring him to be a 
jagirdar jointly with B. Collector for declined to enter- 
tain the application and directed him to Civil Court. 
A then instituted a suit against B for a declaration 
that he was a jagirdar jointly with B and that B was 
not entitled to recover land revenue from him. He 
claimed an injunction that B should not recover the 
land revenue on A’t land alleging that Collcc»or’s 
direction was tantamount to a ccrlificatc under S. 6. 
It was contended that the Civil Court had no jurisdic- 
tion to enurtain the suit witliout the Collector’s 
certificate. A was given time to produce certificate of 
the C 'llector, which was duly produced and placed on 
record : 

Held, that it was a sufficient compliance under S. 6 
as the rrriifjcatc was produced within time fixed by 
the Court, mi Ind. Cas. 528 = A. I. R. 1928 Lah. 713. 

S 6 ~ Sait for declaration 

Under S. 6, Pensions Act, 1871, it is not open to the 
plaintiff to obtain an order for payment He can, 
however obtain a declaration of his rights. A.I.R. 
I9J4 ‘0^*30 L.W. 748 = 1934 M.W N. 437*66 
M.LJ 614“ >934 A.L.J. 438=38 C.W.N. 5O8-59 
C.I J. 281 = 36 L. R 551-58 Bern. 306-3 

A.W.K. 663 = 61 I. A 190=148 Ind. Cas. 796 (P.C.). 

S. 6— Suit for declaration — Relief for declara- 
tion that dismiBsal after discharge on invalid 
pension was wrong and for damages — Declaration, 
jC can be granted, 


The plaintiff brought a suit against the Secretary of 
State for India in Council for a declaration that he 
was wrongly dismissed after he had been discharged 
on an invalid pension and for damages amounting to 

Ri. 9,9005 

Held, that if (he Court was to give a declaration to 
wht^ it can give effect, it can omy be that the order 
of dismissal of the plaintiff was void. This meant that 
he was entitled to have his pension restored to him. 
That remedy would be clearly barred by S. 6, 
Pensions Act, and hence, the declaration sought for 
could not be granted. A.I.R. 1934 Mad. 516=40 
L«W. 146—67 M.L.J, 123=57 Mad, 857=154 Ind. 
Cas. 884. 

S* 6 — Sait for declaration. 

Where a suit for a declaration that the plaintiff is 
entitled to a certain share in the cash allowance wUcih 
the Government has decided to pay to the defendant 
has been filed with a certificate from the Collector, 
S. 6, Pensions Act, docs not preclude the Court from 
granting such a declaration as it does not affect the 
liability of the Government. A.I.R. 1931 Bom. 473™ 
33 Bom. L.R, 783=133 Ind. Cas. 851, 

— —$.6 — Sait for declaration— Sait for declara' 
doo of relationship — Maintainability — Refasuil of 
certificate— ’Effect. 

A suit for a mere declaration (hat one person is 
related to another is not a suit to establish a legal 
right or any right as to any property and is incom- 
petent. 

A penoD sued for a declaration that he was the grand- 
son of another. He alleged that he used to receive his 
share of the pension granted to the latter up to a 
particular year when it wat stopped. He sUted in the 
plaint that be would bring a suit for bis shaic of the 
pension later: 

Held, that the person was able to seek a further re- 
lief, namely, a right in future to a share of the 
pension and for (he arrears and so the suit was not 
mainiainable. 

Hold, further: that the refusal of the certificate 
under S. G, Pensions Act, did not remove the bar to 
the maintairubllity of such a suit. A 1 Jl. 1928 All. 309, 
Poll.; Mo Ind Cas. 595, Foil.; 31 P.L R. goo— I2t Ind. 
Cas. 4I7 = A.I.R. 1930 Lah. 795. 

S. 6 — Salt for declaratioo — Government 

allowance to Darga — Right to share— Suit for* 

A suit for a declaration that the plaintiff is entitled 
to get his name entered in place of the last manager of 
a Uiirga which is in receipt of a cath allowance from 
the Governrr.ent is not maintainable for two reasons: 
(1) The right of entering (he names rests exclusively 
with the Collector, and none rise; {2) The declaration 
entails a coi responding liability on the Goverment to 
pay and a suit to enforce it is barred by S. 6. 32 
Bom L.R. 1420 = 55 Bom. 119=130 Ind. Cas. 30= 
A.I.R. 1931 Bom. 144. 

S. 6 -Salt for declaration — Darga servisa 

grant. 

Where the manager of a Darga receiving pension 
from the Covemment dies and the name of one of bis 
heirs Inephew) is entered in the Government records# 
a suit by another heir (brother) for a declaration that 
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he is entitled to have his name entered in preference 
to that of the other heir is not maintainable. 32 B.L.R. 
155; 23 Bom. loi; 40 Bora. 55 and 22 Bom. 344, Dist. 
32 Bom. L.R« 1420=55 Bom. 119=130 Ind. Cas. 30= 
A.I.R. 1931 Bom. 144. 

— ~S. 6 — Applicability —Sait for declaration. 

S. 6 does not apply to a suit for declaration that 
funeral expenses cannot be claimed to be paid out of 
income of a Jaglr. A.I.R. 1922 Lah. 365. 

Ss. 5 and 6 — Saits for declaration. 

Si. 5 and 6 bar a suit for a declarat'on against 
Government that the plaintiff is entitled to maafi 
rights in a certain naahal. 12 M.L.W. 311=2 
U.P.L.R. (P.C.) 19 = 57 Ind. Cas, 156. (P. C.). 

— S, 7— Attachment of peogion — Borden of 
proof. 

A pension is not ordinarily attachable for sale. The 
Burden of proof that a particular pension is attachable 
lies on the decree-holder. 68 Ind. Cas. 854=20 A.L.J. 
679=44 All. 697=A.I.R. 1922 All. 429. 


collect the revenue for himself clearly shows that the 
right to collect land revenue for oneself was regarded 
in the scheme of the Act a* a grant of land revenue. 
It cannot, therefore, be said that the Pensions Act 
applies only to levcnuc which is first collected by 
Government and then paid out from the treasury to 
the jagirdar. A. I. R. 1946 Lah, 268=222 Tnd. Cas. 
22. 

— — S. 10 — *'PenaIon’% meaning of. 

“Pension** is a periodical allowance or stipend for 
past services and once it is commuted and ceases to be 
a periodical payment, it becomes a capital sum. A.I.R. 
1935 Mad. 249 = 68 M-L.J. 118=41 L.W. 146=1935 
M.W.N. 89 (2)=58 Mad. 469=157 Ind. Cas 608. 

— S. 11. 

Synopsis. 

1. Applicability and gcope 

2. Evidence and proof 

3. Liability for attachment. 

4* “Pension** 


. — — S. 7 — Attachment of pension— Attachment 
and sale of unenfranchised inam of land revenue 
or grant of money. 

An uneofraebised inam can be attached and sold in 
execution of a decree of civil court. (1909) 20 M.L-J. 
88=6 M.L.T. 132=4 Ind. Cas. 1057. 

Ss. 7» XI — ^'Pension”, in Ss. 7 and xi, 

whether cover all kinds of pension. 

There is nothing in the Pensions Act, which states 
that the two kinds of pension in S. 7 and the four kinds 
of pension in S. 11 of the Act comprise all possible 
lands of pension nor is there any reason to suppose 
that these six kinds do comprise all possible kinds of 
pension. A.I.R. 1935 All. 862= 1935 A.L J. 910= 1933 
A.W.R. 1034=58 Ail. 230 = 158 Ind. Cas. 1106. 

S. 7 — Certificate granted — Pengion, whether 

necessarily comeg under $• 7. 

No doubt a certificate is not required fur a suit about 
a pension mentioned in S. 7, Pcoiions Act. but the 
mere fact that a certificate is not required does not 
make the proposition correct that if a certificate is 
granted, then the pension in regard to which it is gran- 
ted cannot be one mentioned in S. 7. A.I.R. 1935 All. 
862= 193s A L.J. 910= 1935 A.W.R. 1034=58 All. 230 
= i58Ino. Cas. 1106. 

S. 7 — Resumption of personal inam — Right 

of Government to resume unenfracblsed personal 
inams. 

Section 7 (1) exempted enfranchised inams from its 
operation but restricted its scope only to pensions, 
grant of money and grants of land revenue. This does 
not, however, mean that the Government have an un- 
doubted and absolute right to resume unenfranchised 
personal inams wliatcvrr may be the object and ex- 
tent of the grant. 114 Ind. Cas. 626=1928 M.W.N. 
763 = A.I.R. 1928 Mad. 1246. 


X» Applicability and scope. 

— S« XX — Applicability and scope — Money not 
paid to pensioner only come's within S. ix. 

In S. II, Pensions Act, the words “money due or to 
become due** by necessary implication mean the money 
that has not yet been paid and has not been received 
by the pensioner. A.I.R. 1942 Sind I9=I.L.R. (1941) 
Kar. 479= 198 Ind. Cas. 630. 

■■ S. 11— Applicability and scope — Commoted 
pension, if protected nnder S. xx. 

Although, aft^r commutation, a pension or a portion 
thereof ceases to be pension and becomes a capital sum, 
still tbe payment of the commutation amount being a 
payment on account of the pension, falls within the 
protection of S. 11 of the Pemions Act. A.I.R. 1941 
Mad. 207 = 1. L.R. (1941) Mad. 303=1940 M.W.N, 
1150=11940) 2 M. L.J. 782 = 52 L.W. 719=^95 loti. 
Cas. 29 o> 

— — S. ix — Applicability and scope — S* ix* if 
limited to cases of execution of simple money 
decrees. 

S. It, Pensions Act is wide enough to include 
cates where tbe property is to be sold in execution of a 
mortgage. decree ard cannot be limited (o caies of 
simple moDcy-decTf cs. It draws no distinciicn between 
a case where tbe property is directed to be sold by a 
decree or is directed to be sold in pursuance of an 
attachment made by the order of a Court. A.I.R. 1935 
All. 678= 1935 A.W.R. 867=58 All. 98=157 liid, Cas. 
Sil. 

— — S. II — Applicability and scope. 

An insolvent cannot be ordered to pay a certain 
amount monthly out of tbe pet iion received by him 
from Government for past services, to the Receiver, 
164 Ind. Cas. 747 = 40 C.W.N, 142* 


— 9 ~ 8 ^ction shows that Act applies to right 
to collect land revenue for oneself. 

Section 9 which provides that nothing in Ss. 4 and 
8 iball affect the right of a grantee of land revenue to 


S. XI — Scope of. 

S. It of the Act protects from attachment, seizure 
or sequestration a piension or money due or to f>ecome 
due under a pension. 12 O.C, 323=4 Ind, Cas 145. 
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Evidence and proof, 

S II— “Evidence and proof— Objection that 

sale was probibiced— Court’s doty to enquire. 

A Court ig not bound to refuse to hear evidence 
which is offered to show that the property is one the 
sale of which is prohibited by S. li, Pensions Act. The 
Court must ascertain the truth of the allegation that 
it has no jurisdiction to sell the property which it is 
required to sell. A.I.R. 1535 AH. 678=1935 A.\V.R. 867 
= 58 All. 98 = 157 Ind. Cas. 511, 

■ "“S II — Evidence and proof— Compromise decree 
in regard to pension ch^lenged. 

\Vhere a rompromwe decree in regard to a pension is 
challenged, it must he proved after making proper 
allegation) that the pention falls under S. ii) Pensions 
Act. A.I R. 193^ All. 862=1935 A.L.J. 9(0=1935 
A.W.R, 103.5=58 All. 230=158 Ind. Cas. 1106. 

“ S II — Evidence and proof— -Jaglr— Political 
pension— Burden of proof. 

There is no initial presumption that a jagir o 
political pension and the burden of proving that it is a 
political pennon and as such exempt from attar hment 
is on the person who alleges it. in Ind. Cat. 838, poll. 
31 P.I.R. 538“A.IR. 1930 Lab. 816. 


3* Liability for attachment. 

^ — S. II — Attachment of pension for realising 
punitive police tax — Legality. 

The attachment by a District Magistrate of a penilon 
which h.is become due for realisation of punitive police 
tax imposed under S. 15 (3) of the Police Act, is not 
illegal Under S. 11 of the Pensions Aot, as the attach* 
meiit IS not bv a creditor and is not founded upon a 
decree or orricr of Court. U.P. 1948 O.W:N. 241 = 
A.I.H. 1959 Oudh 31. 

— — S. II — Liability for attachment. 

Amount of peniion after it is paid over to pensioner 
ceases to be oempt from ait.icitmcrt, A.l.R 1044 
Mad. aG 3-57 I .W. 17=19.14 M W.N. l8o=(i944) 1 
M L. J. 45. 

S It- Liability for attachment— Political 

pension. 

A political treaty pension cannot be attached in ere- 
ruiion ol a rl-crcc. 6a Ind. Cat. 273 = 3 fAII.) 

1 1. 

S. ii — Liability for attachment. 

A jagir granted on p ilitiral conkideraiions is exempt 
from atiachinent wheihrr or not it was pranied lor 
•srivic's rendered to the British Gcvcrnincni. 61 Ind. 
Cak. B05 Lah. 

S. II — Grant of land revenue— Liability for 

attachment. 

For the purpotes of S. ii, a grant of land revenue of 
is tiot a prnsKMi and is, ihcrefo-e, liable to be attached 
in rxeruiion of a tlecrce. The distinction drawn in the 
Act between pensions and grai.ts of money and land 
revenue is not to be disregaided. 1 1 L.W. 398=54 Ind. 
33 *- 


8* .11— Liability for attachmeot— Waailca allow 
aace— Arrearfl Whether can be attached. 

The arrears of wasika allowance accruing due in the 
life lime of the wasikadar and paid afier bis death to his 
heirs cannot he attached in execution to satisfy the debts 
of the wasikadar in the hands of his heirs. 6 0 . L.J. 
137=21 O C. 329=49 Ind. Cas 511, 

— S. II — Liability for attachment— Mmlikaoa 

allowance — Execniion of decree. 

A Malikana allowance is in the natuie of a pension 
and so cannot be attached in execution of a money 
decree. 8A.L.J. 126=13 ^^d. Cat. 194. 

— — S. II— Liability to attachment — Political pen* 
sion— C. P» C.) 60 g (O. G. S. 266 g.) 

A pension is a periodical allowance or stipend granted 
not in respect of any right, privilege, perquisite or 
office, but on account of past services or particular 
merits or as a compensation to dethrooed princes, their 
families and dependants. Where certain immovable 
property was granted in lieu of a pension and it was 
provided in the saoad that upon the death of the 
original grantee the estate would be continued in per- 
petuity in the manner of an bc« editary holding (2>min- 
dari maorouai) and at the desire of the grantee 
revenue was assessed and the members of the family 
had treated it as an ordinary Zemindari property, 
subject simply to the payment of Governmeot revenue: 
Held, that the Zem ndari so granted was not a pension 
within the meaning of S. it and was liable to atiacb- 
meni and sale. {1900) 6 A. L.J. 5 I 9 “ 3 ! A. 382= 

2 Ind. Cas. 100. 

— S. II— Liability for attachment— Pcnsloiia, 
foreign but payable in India, 

See C. P. C., S. 60. 26 M. 423. 

4. *'Peiiaton*', 

- S. II— pension — Rdgbt to lakhiraj of revenne* 
free land not peosion or grant of land revenue. 

Tlicre is an obviou* disiiuctiun between an assign- 
ment and a rcniissiou of land revenue. A remission of 
land revenue cannot be regarded as assignment. The 
Govcmuient may remit a liability to pay land revenue 
in which caic no asscismert is made, but that is a very 
different thing from assessing a ccriain sum and then 
granting or assigning that stim to some person other 
than the Government. A right to lakhiraj or revenue* 
free land iscertaiuly not a pension or a grant of land 
revenue. A.I R. 1940 All. 273 = t940 A.L.J, 490= 

= 1940 O.VV.N 050=i94«R.R 452 =I.L.R. (1940) All. 
601=1940 A.W R. 397=190 Ind. Cas. 3 (F.B.). 

• 

■ S. II— Pension— Term ''pension,’* mcsmlng of 
— Jagir, if pension. 

The term ‘pension’ as used in the Pensions Act im- 
plies ‘periodical payments of money to the pensioner.* 

A joglr u not a pennon within the meaning of the Act. 
A-I K. 1940 lah. 492 — I.L.R. (1941) Lah. 564"44 
P.L.R. 204= 192 Ind. Cas. 288. 

Ss. II, la — ''Pension’*— Grant of land revenue^ 

if 'peosion'. 

The grant of land revenue is not a pension within 
the meaning of S. tiand S. 12, Pensions Act. A.LR. 
1936 All. 666= ig^6 R.D. 300 ( 1 ) = 1 936 A,W.R. 703 = 
1936 A. L« J. 128( = 164 Ind. Cas. to 66. 
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— — S®# xii la — “Pension” — Every Muag right, 
whether pension. 

The phraseology of Ss. II end 12, Pensions Act, ii 
narrower, and must be presumed to be designedly so. 
Every right cannot be regarded as a “pension** 

within the meaning of Ss 11 and 12. A.I.R. 1936 
All. 298=1936 A.W.R. 65=1936 A.L.J. 161 — 162 
Ind. Cas. 56. 

~S. XI — Pension — Assignment of revenue — If 
pension. 

An assignment of revenue for services rendered was 
held to amount to a pension within the meaning of 
S. IX and therefore not transferable under S X2 of the 
Act. A.I.R. 1922 AH. 22, Rcl. on. { 1902 ) A.W.N. 161, 
Dili. 52 A. 668= 1910 A.L'J. i3q6 = A.IR. 1930 All. 
681. 


S. XI — Pension — Assignment of land revenue— 

If pension. 

A peruxon may take the form of an assignment of land 
revenue. Whether or no particular a^iigiiment of land 
revenue is a pension depends upon the circumstances 
of the particular ca^e. 86 P.R. igt4 Rel. on. (Case Law 
referred). 31 P.L-R. 8r2= A.I.R. 1930 Lab. 904. 

8. XI — Pension — Pension from foreign State — 

If political pension. 

The word “pension” is not defined in the Act, but 
there is nothing in the Penkiom Act to exclude allow- 
ances granted by the British Govcrnmeui to political 
prisioners detained Under Regulation III of 1818 from 
its operation in cases where tlie British Government by 
some arrangement with a foreign State collects the 
allovvaocc which it fixes. 26 Mad. 421, Full; 18 Gal. 
216 (P.C.) Expl. 

The word ^'political pension” is a general term and 
the .source from which the money is derived it not an 
elemrnt which should be taken into consideration to 
long as the payment is made by the Government 
through its Treasury, to'^ Ind. Cas 53^=50 Mad. 711 
=38 M.L.T. 299=25 M.L.VV. 640=1927 M.W.N.374 = 
A.I.R. 1927 Mad. 604 = 52 M. L J. 622. 


->-—8. IX — Pension — Commutation of Mogul grant 
— Cash allowance substituted for land in muafi 
grant by Mogul Government — No pension. 

Where a muafi grant of landed property had been 
made by the Mogul Govcrnnicnt to the plaintitf’s 
family but subsequently the land was resumed and caih 
allowance was substitut* d therefor, and is recognized 
by the British Governnunt, the cash allow.'incc is a 
subktitution for land which can he alienated by (he 
gianue. The allowance is not a pension within .S. 11. 
95 Ind. Cai. 208=24 A. L.J. 630=A.T.R. 1926 All. 
521. 


S. XI— “Pension’*— Meaning— AsBtgnmcnt of 

pension— V alldity. 

The word ‘pension* in S. 11 is used in its ordinary 
and well-knowD sense, viz., that of a periodical allow- 
ance or stipend granted not in respret of any right, 
privilege, perquisite or office, but on account of past 
lervlrrs or particular merits or as compensation to de- 
throned princes, their families and dependents. 4 Bom. 
432 at page 436, Foil. 

Assignments of the pensions to plaintiff upon which be 
hix claim are null and void under 12 of the 


Act and the claim is unsustainatlc. 65 Ind. Cas. 645 = 
44 All. 354=20 A. L.J. i72=A.I.R. 1922 AH. 22. 

- — Sa. IX and 12— ‘pension* — Meaning of. 

The word ‘pension* involves the idea of a fixed 
periodical allowance or stipend and if it is granted for 
political consideration or for past services it cannot be 
assigned and comes with the protection afforded by 
S. 12. 86 P.R. i 9X4“233 P.LR. 1915=26 Ind. Cas. 
743 - 


— S. II — Pension— Meaning. 

‘Pensicn* means periodical allowance or stipend gr<in« 
ted for past services or particular merits or as compensa- 
tion to dethroned princes. 31 All. 382 = 6 A.L- J. 
5x9=2 Ind. Cai. 100. o 

- S. n — “Pension” definition of — Political 
pension — C. P. G., S. 266* 

The word “pension” in S. ii of the Pensions .-\rt 
& C. P. C., S. 266, implies peri' dital pa^mtnts of 
money by C^vernroent to the pensioner in the manj er 
prescribed by S. ft of the Act. 1904 A.W.N. 1 44 — ' i 
A.L.J. 338=26 A. 617. 

■ S. II— Pension — Definition of« 

See 8 C. W. N. 665. 

— Ss. X2, It — Assignment of land revenue— 
Original grant and subsequent confirment must 
be considered. 

An asi^ignmeot of the land revenue itself which 
entitles the assignee to recover such revenue directly 
from the zemindars who are liable to pay the come 
is not cont'-mplated by S. 11 or S. 12 of the Act. 
Whether such an assignment is transferable or net 
will depend on the terms of the grant itself. Presum- 
ably, if it is an interest ui immovable property, the 
right would be heritable and ii an^ferable. 

Each case of askignmeni of land revenue nuist be 
considered in terms of die original grant and ol sub- 
sequent coufirments Wheic the original grant was 
to a certain person and his heirs in perpftui-.y and 
there is notliing to indicate that it *$ not tranifciablr, 
the grant is transferable and its aisigntncnt is r.ot 
barred by S. 12, Pensions Act. A.I.R. 1936 All. 666 = 
1936 R D. 300 (i)= 1936 A.W.R. 702=1936 AL I. 
1281=164 Ind. Cas. 1066. 


S. 12 — AssignmcDt of land revenue — If 

prohibited. 


Per Sen, J. — A grant of land revenue as such can- 
not be comprised in the term “pension.” A right to 
share in the Government revenue granted in per- 
petuity by sovereign power cannot be described ciihcr 
as a pension or as a political pension. Such a grant 
may be hereditary and partakes of (he nature and 
character of a jagir. Its liability to resumption is 
dependent upon the terms under which it is created 
and upon the will of the sovereign power. Wlidi a 
gift of this description is created by contract or gr.int 
its translerabiiity will in each case depend upon ihe 
terms of the contract or grant. The a*signment of 
such grant is not prohibited by S. 12, Pensions Act. 


The word ‘pension* in S. 12 does include a grant of 
land revenue and the assignment of such grant is null 
and void under S. la. 1929 A.L. J. 724=11 L-R. A. 
Rev. 65=A.I.]^. 1929 All. 781, 
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— --S. 13 retrospective. 

Section 12 is not retrospective and therefore, can* 
not be applied to the case of a transfer of pension 
made before the Act came into force. A.T.R. 1944 
Oudh 139=1944 O.W.N. 3*7=1944 A.W.R. ii«>i9 
Luck, 515=216 Ind. Cas. 276. 

— la — If retrospective — Alienatioo before the 
Act — Validity of. 

The pensions Act has not a retrospective effect and 
DO alienations made before the Pensions Act came 
into force arc invalid under S. 12 of the Act. 86 P.R. 
I9«4“233 P.L.R. 1915=26 Ind. Cas. 743. 

A 

S. 18 — Scope — Arrangement between pensioner 

and his creditor to pay portion of pension to 
creditor and deposit pension papers with creditor 
— ~If falls under S. la. 

The language of the Pensions Act is very wide and 
the transaction by which a pensioner arranges with 
his creditor to pay a certain portion of the pension 
montii by monih in liquidation of the sum previously 
advanced, and to deposit with the creditor his peiuion 
pay order and pension papers is clearly^ one of the 
dais of transactions which S. 12, Pensions Act is 
enacted to prevent. A.l.R. 1940 Gal. I92=I.L.R. 
(1939) 2 Cal. 434=43 C.W.N. 1194=187 Ind, Cas. 

' 699. 

— — S. 13 — Scope of. 

All kinds of Government pensions do not come under 
S. 12, Penstoiu Act. A.l.R. 1935 AH. 862 = 1938 
A.L.J. 910=1935 A.W.R. 1034=58 All. 230=158 
Ind. Cas. 1106. 

S. 14 — Allowance to Deshmnlshs and Desb* 

pandlas. 

Under R. 32 of the Rules framed under S. 14 of 
the Pensions Act, 1872, as applied to Berar, the cash 
allowance payable to Deahmokhs and Deshpandlae 
in commutation of their emoluments as ex«pargana 
olBcials is paid to the person whose name has been 
recorded as dastak!. Ui.der R. 3C of the aforeiaid 
rules, the dastaki is bound to distribute the allowance 
among all persons who are entitled to any share in it. 
These allowances are intended for the maintenance of 
the grantees and their descendants. A.l.R. 1940 Nag. 
129 = 1 . L.R. (19.J0) Nag. 244=1940 N.L.J, 78=194 
Ind. Gas. 454. 


— ->Ss. 46 aad 14— Collector’s certlficate^Gan* 
cellatioo of by Revenue Board — Order ultra vires. 

A Board of Revenue is not competent to revoke or 
cancel a ceriiBcate issued by a Collector under the 
Pensions Act. The rules issued by Government and 
printed at page 125 of the Boards Standing Orders 
cannot be deemed to be framed under S. 14 of the 
Pensions Act and are ultra vires. 25 M.L. J. 155= 
(1913) M.W.N. 374=18 Ind. Cas. 353. 

Peon. 

See Penal Code, S. 186, 

Per Capita and per Stirpes. 

See Hindu Law— Succession., 


PerforoMnee of coatract. 

See (i) Contract Act, Ss. 37 to 57. 

(2) Specific Relief Act, Ss. 12 to 30* 

(3) Transfer of Property Act, S. 53-A. 

Perjury, 

See (i) Criminal P, C., S. 195. 

(2) Penal Code, Ss, 191 and 193. 


permsmeat Appolatzneat, 
See Words and Phrases. 


Permanent Lease. 

See (1) Deed — Conitruction^Leaseg 

(2) Landlord and Tenant— Nature of Tenancy, 

(3) XiCSsor and Leasee. 

(4) T. P, Act. S. 111. 

Permanent ocenpancy right. 

See Landdord and Tenant. 


Permanent aettlement. 

Seealao: (1) Bengal Permanent Settlement 

Regulation (1 of 1793) 

(2) Grant 

(3) Land Tenures 

(4} Madras Permanent Settlement Regu- 
lation (XXV of 1802) 


Bordan of proof — Whether partlcnlar pro- 
perty is inclnded in the settlement— Evidence, 

It cannot be presumed as a matter of law that the 
ftate of things described in the thak and survey maps 
existed at the time of the Permanent Settlement. The 
question, what lands were included the Permanent 
Settlement, is a question of fact and not of law which 
may or may not be satisfactorily proved by subsequent 
survey maps. The onua of proving that any particular 
lands were included in the Permanent Settlement of 
1793 is clearly on those who affirm that such was the 
case, and the burden of proof is not necessarily 
shifted by the production of the thak and survey 
maps showing that specific lands are included in a 
peculiar estate. The thak and survey maps are vsdu- 
able evidence of the state of things at the time they 
were made, but it does not follow that they show 
conclusively what was the state of things at the time 
of the Permanent Settlement. 65 Ind. Cas. 866=34 
C.L.J. 141= A.l.R. 1921 Cal. 687. 

—^—Enhancement by zamlndar. 

The Zamindar bolding under the Permanent Settle- 
ment has a right from time to time to raise the rent 
of all rent-paying lands within his zamindari according 
to the current rate unless be it precluded from the 
exercise of that right by a contract binding on him 
or by the law in force. 13 M. I. A. 248 (P. C.); 
3a C.L.J. 919, Foil. 87 Ind. Cas. 758=42 G.L. J. 
179‘°A.IJR. i925Cal. 1248. 
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-•^Groimd rent of hats— Right to receive ground 
rent of eaisting and future hate vested In pro« 
prietore et the tUne of Permanent Settlement. 

In resuming the sayer (he Government did not 
intend to divest the land-holders of collections made 
by them as consideration for the use of grounds 
shops or other buildings belonging to them and ground 
rents whether in markets or in other parts of the 
zamindari were the excluiive property of the zamindar, 
and therefore the Commiisioner of Income-tax is not 
entitled to deprive the assessee of his right to exemption 
of income received by him in the markets. Whether 
the hats existed at the time of Permanent Settlement 
or spring up subsequcntlv these ground rents were 
included in the assets as the property of the zamindar 
at the time of settlement and the mere fact that the 
lessee may in some instances abuse his rights and 
enforce illegal exactions from those usin g the markets, 
is not by itself any ground for depriving the zamindar 
of his legal rights. The rents from markets are just as 
much mal rents as the rent from agricuUural or any 
other species of land. 92 Ind. Gas. 338=2 Pat. L.R.Cr, 
242=6 P.l.T. 1355=1925 P.H.C.C. 4q=A.I.R. 1925 

Pat, 313. 


■ J sJhar — Right if included in assets of Perma- 

nent Settlement. 

Jalkar was included in the assets of the Permanent 
Settlement and in the rules for the resumption of sayer 
passed in 1790 which are referred to in Regulation 
XXVlIof> 793 « The rights of phalkar, bankar and 
jalkar were exempted from the resumption and 
remained vested in the land-holders. 92 Ind. Cas. 338— 
6 P.L.T. 355 = 2 Pat. L.R.Cr. 242 = 1925 P.H.C.C. 49= 
A.I.R. 1925 Pat. 313. 


Liability to future taxes. 

Per MnlUck. J: — By permanent Settlement a limi- 
ted right of ownership was conferred upon the 
Zemindar not only in respect of the owner's share 
of the produce of the soil but also in the soil itself. 
The demand was based on contract and it was open 
to the Zamindar to decline to engage. If he accepted 
the engagement not even the total destruction of the 
property was a ground for remission. The demand 
had some of the attributes of a land-tax but it was not 
a tax in reality; the transaction was a sale of (he 
owner’s lights on the basis of the capitalized value 
of the assessment. Ihe Company represented jlhe 
Sovereign and the general community; they were also 
the owners of the soil; they surrendered to the 
zamindar no part of their tights in the former 
capacity which included the right to tax but only 
a portion of their rights of oweership, namely, the 
right to the produce of the roil, and it seems clear 
from the context that the declaration that the jama 
was unalterable could only refer to the limited 
purposes of the contract. If Uiis view is not correct 
then at least the language of the permanent Settle- 
ment is ambiguous and does not clearly and distinctly 
give any exemption from all future taxes and rates. 
The meaning of the Legislature being doubtful con- 
temporary exposition can be resorted to The uniform 
view of the Legislature and its servants has been that 
the Permanent Settlement Regulation did not intend 
to surrender all future rights of taxation in respect of 
the profits of the estates thereby affected. If the 
language of the Permanent Settlement Regulation is 
not ambiguous and if it clearly indicates an intention 
to surrender all such future rights of taxation then the 
interpretation placed upon statutes similar to the 


Income-tax Act can be called in aid for the purpose 
of explaining the meaning of the words used in the 
Act. If such a course leads to the conclusion that 
similar general words have hitherto been considered 
•uffident to revoke the exemption granted by the 
Permanent Settlement then the absence of express 
words in the Act will not prejudice the Crown and the 
affirmative language of the Act is sufficient to revoke 
the exemption in question. Therefore the profits of 
jalkar ghatlagi, and market rights are chargeable 
whh Income-tax. 78 Ind. Cas. 783=3 Pat. 470=2 Pat. 
L. R. Cr. 25=1924 P. H. G. C. 69=5 Pat. L. T. 
459=.A.I.R. 1924 Pat. 474. 

Madras Settlement. 

The Madras Permanent Settlement is not based 
upon the Bengal Settlement. A. I. R. 1923 Mad. 454; 
A.I.R. 1929 Mad. 399, Foil.; A . 1 . R. 1926 Mad 51 
not Foil. 119 Ind. Cas. 305=30 M. L, W. 129= 
A.I.R. 1929 Mad. 676. 

— Object. 

The Permanent Settlement aims at confirming 
Zemindars in their holdings at a fixed rent and any 
assumptions made should justify the title rather than 
make it insecure. 22 M.L.T. 438=26 C.L.J. 590 = 
(1918) M.W.N. 28=20 Bom. L R. 46=43 Ind. Cas. 
361 (P.C.) 

Settlement of ghats — RJghte, 

Settlement of ghate not only means the right to 
collect tolls or ferry dues but also includes the right to 
mooring dues. 92 Ind. Cas. 338=6 P.L.T. 355=2 Pat. 
L.R-Gr. 242=1925 P.H.C.C. 49=»A.I.R. 1925 Pat. 

313- 


Survey map made since 1793 — inclasion of 

eome area covered by river within ambit of 
revenue-paying estate — If proves that the area 
was inclnded in land assessed to revenue. 

The inclusion in a survey map made since 1793 of 
some area covered by a river within the ambit of a 
revenue-paying estate neither amounts to an admission 
nor necessarily establishes, in the absence of any oUier 
evidence on record, (bat (be said area was included in 
the land assessed to revenue at (he time of Permanent 
Settlement. 2 D. R. 312. 


Variation — Right of vernment — Effect of 

Income-tax Act. 


Per Dawson— Miller, C. J.— Though (he legislature 
has power to vary or modify the bargain entered into 
between the Government and the proprietors by the 
Permanent Settlement, yet this can only be done by 
clear and specific language in a statue and not by 
general impUcaiion. The applications for settlcmenl 
made by the proprietors at the time of Permanent 
Settlement were , as a rule, a counterpart of the actual 
settlement made and were part of a single transaction 
completed at the same time, just as a kabuliyat is a 
counterpart of a patia. The Income-tax Act, if and 
m so far as it charges income derived from property 
mrluded in the original settlement with the proprietor 
and assessed to revenue, varies the terms of Rca I of 
1793- The Income-tax Act of 1922 is not explicit 
enough m .15 term, to repeal the exemption created 
by the permanent Settlement Regulaaion; for .uch 
repeal cannot be effected merely by word, of general 
import or by impbcatipn. By tjte Permanent Settle- 
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ment it was the revenue of r^’ot payable Jo Govern- 
ment a» the paramount land-lord that was fixed in 
perpetuity. The effect of the imposition of income- 
tax on the profits arising out of jalknr, hat) and 
ghatlag is in fact to increase the revenue under 
another name. The jama perntanently fixed at the date 
of the settlement was calculated on a percentage of 
the rents and profits at that time derived from the 
ownership of the land, income-tax is based upon the 
same rent aud profits as they now exist and it is im- 
possible to escape from the conclusi >n that a tax 
under whatever name upon the same sources of in- 
come would increase the duty payable under the 
name of revenue and which by the Permanent 
Settlement it was agreed should then be fixed for 
ever. (43 Mad. 518, Foil.) 78 Icid. Gas, 783 = 3 Pat. 
470=2 Pat. L. R. Cr. 25=1924 P. H. C. G 69=5 
Pat. L. T. 459*=A.I.R. 1924 Pat. 474. 

Permanent Settlement Regulation. 

See: (t) Bengal Permanent Settlement Regulation 
(I of 1793>. 

(2) Madras Permanent Settlement Regulation 
(XXV of 1802). 

Permanent Settlement Regalatlon 
(Bengal Reg. I of 1793). 

Applicability. 

The Permanent Settlement Regulations 1 and 8 of 
1 793 apply to the Rarngarh estate. 1 14 Ind. Gas. 194 
= A.I.R 1928 Pat. 294. 

Aagessnsont 00 churs In rivera — Ghurs formed 

Bubnequent to 8cttlement^L|ablllty to assess- 
ment. 

Churs within the limits of the Z^mindari formed 
after the dfcrnnial seithment arc to l>c tn'ated as 
unsettled uticlrr BrnK-a! Regulation 11 of 1890 not with- 
standini? the fact, hat the river-bed from which the 
Churs hive been thrown up belong to thrZemindar 
at the tiToe of l-c «clilrmcnt and the Jama was asieis- 
e 1 on the Z*'fn»ndari as a whole. Therefore under 
Bengal Act IXof 18^7 the Government c.an assess to 
puhltc revenue Churs formed in a non-navigabic river 
iKUh where it flows through a permarcjiily settled 
Zemindnri and within the middle line of the river 
where it is the boundary of the Zemindari. The right 
of the Government to assess the Churs in question 
is not affected by the fact that the whole or half of 
the river-bed was part of the Zemindar's permanently 
settled estate. Bengal Rfgiil.ation I of 1793 exempts 
liom further asscsmeni all lands inrlud«d in a per- 
rn mently settled e.sidle whether tliey were cultivated 
or waste at the time of seulcmcnt. <>7 Ind. Gas. 835=3 
•y6 C.W N. f>i9=35 C.L.J 923=40 Cal. 103 = 48 I. A. 
jfi^^A.I.R. 19^2 P. C. b--42 M.L. J. (5i (P. C.). 

Commcnccnt. 

The Permanent Settlement docs not date from tlie 
expiry of the Decennial Settlement in 1700. but from 
the litne when the Dcrcnnial Settlement was made in 
•79^' 75 It'd. Gas. 955 = 2 Pat. O39 — A.I.R. 1924 Pat. 
213. 

Effect. 

The effect of the Permanent Settlement was that 
the Government limited its own demand upon the 
aamindar in so far as that demand related to the iD? 


come that was derivable from the land. 102 Ind. 

845 = 54 Cal. 863=45 C.L.J. 323=31 C* VV. N, 765* 
A I. R. 1927 Cal. 43a (F. B ). 


——General taxes on estates — Liability Co Income* 
-tax, 

C. C, Gbose, J« — Backland and PantoUj JJ» con- 
curring. — -The clear purport of the declaration made 
in Regulation I of 1793 is that the re-assessment of 
the estates dealt with there in was for ever barred. In 
other word!) the land assessment then formed was to 
be considered the permanent and unalterable revenue of 
the territorial possessions of the East India Company 
in Bengal so that no discretion might be exercised by 
the Company’s servants in any case of introducing 
alteration whatsoever. The Regulation of 1793 was 
so framed as to operate ai an ample and complete 
guarantee that no resettlement of the estates referred 
to therein should ever take effect. But no guarantee 
was ever given that the proprietors of those estates 
should never, at any timc) be called upon to aid in 
the relief of the future necessities of the Government of 
the land and tliere was no promise or engagement of 
any description whatsoever by which the Government 
of the day surrendered their right to levy a 'general* 
tax upon incomes of all persons irrespective of the 
fact whether they are zaminJars with whom the 
Permanenc Settlement was concluded or not. A 
'general’ tax is no doubt a public demand but it is 
one which is levied upon a wholly different principle 
and in respect of a wholly different kind of liability; 
such a ‘public demand’ is no doubt a demand maae 
upon zamindars with whom the Permanent Settlement 
was concluded, but it is made upon them in company 
with other classes of the community and with no 
exclusive reference to the source from which their 
incomes are derived. 

Makcrji, J., and Suhrawardy, J., concarring.-* 

The public assessment could be augmented in any 
wAy, io long as the method adopted did not mean to 
take away a portion of this income or profits 
qua such income or profits. Although by the Permanent 
Smlcinent right to taxadon generally was not given 
up the income or profits derivable from the lands wtti 
not to be taxed as such. Whether a portion ii taken 
as revenue and another under the bead of income-tax, 
both arc demands cf the State, and when in avsessiog 
the revenue, a guarantee was given of its fixity and a 
declaration uai made that the balance will not be 
altered at any time, to impose a further tax on the 
income or profits does away with that fixity and 
alters that which w.as guaranteed to be unalterable. 
The object of the Settlement in exempting from 
further burden income which has already paid toll to 
the Stale in the shape of land revenue >vas primarily 
to protect and improve agriculture, as that then was 
the chief source of income, and the exemption of 
agricultural income from the operation of the Income- 
tax Act perhaps indicates n continuity of policy on the 
part of die legislature in that respect. The words of 
the Settlement, however, are clear enough as indicating 
an intention to leave untouched for all times to come 
the surplus that the land-holder will be able to derive 
as income or pro6ts from the lands of bis estate. 10a 
ind. Gas. 845 = .54 Cal. 863 = 45 C. L.J. 323=3* 
C W.N. 765 = A.I.R. 1927 Cal. 432 (F. B.). 

Right to minerals. 

A Zamindar of a permanently settled estate undtf 
the Regulations of 1793 is the owner of the soil, and 
whatever may be the claim of the Crown against him) 
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ai between himself and a tenure-holder he has the 
right to the minerals unless he has expressly parted 
with them. 114 Ind. Cas. i94eBA.I.R. 1928 Pat. 294. 

S. z— Deceanifli taluks— 1C independenl. 

The mere fact that in various reports made and 
proceedings taken under the then 'exbting Regulations 
the taluks are mentioned as decennial taluks does not 
make them independent taluks. 98 Ind. Cas. 211=3 
A.I.R. 1927 Cal. 136. 

—Art. 6 — Effect on future taxes. 

Per MoUick, J.-— By Permanent Settlement a limited 
right of ownership was conferred upon the Zamindar 
not only in respect of the owner’s share of the produce 
of the soil but alio in tbe loil itself. The demand was 
bated on contract and it was open to the zamindar to 
decline to engage. If he accepted the engagement not 
even the total destruction of the property was a ground 
for remission. The demand had soaic of the attributes 
of a land-tax but it was not a tax in reality; the transac- 
tion was a sale of tbe owner’s rights on the basis of the 
capitalized value of the asses5ment. The Company 
represented the Sovereign and the general conununiiyj 
they were also the owners of the soil; they surrendered 
to the zamindar no part of their rights in the former 
capacity which included the right to tax but only a 
portion of their rights of ownership, namely, the right 
to the produce of the soil, and it seems clear from the 
context that the declaration that tbe jama was unalter- 
able could only refer to the limited purposes of the 
contract. If this view is not correct then a* least the 
language of the Permanent Settlement is ambiguous 
and docs not clearly and distinctly give any exemption 
from all future taxes and rates. The meaning of the 
Legislature being doubtful contemporary exposition 
can be resorted to. Tbe uniform view of the Legis- 
ture and its servants has been that tbe Permanent 
Settlement Regulation did not intend to surrender all 
future rights of taxation in respect of the profits of 
the estates there by affected. If the language of the 
Permanent Settlement Regulation is not ambiguous 
and if it clearly indicates an intention to surrender all 
such future rights of. taxation then the interpretation 
placed upon statutes similar to the Income-tax Act 
can be called in aid for the purpose of explaining the 
meaning of the words used in the Act* If such a 
course leads to the conclusion that similar general 
words have hitherto been considered sufficient to 
revoke the exemption granted by tbe Permanent 
Settlement then the absence of express words in the 
Act will not prejudice the Crown and the affirmative 
language of tbe Act is sufficient to revoke the exemp- 
tion in question. Therefore the profits of jalkar 
ghatlagl and market rights are chargeable with income- 
tax. 78 Ind. Cas. 783 = 3 Pat. 47o--=2 Pat. L.R.Cr. 25 
= 19^4 P.H.C.C. 69=5 Pat. L. T. 459=A.I.R. 1924 

Pat. 474. 

Art. & — General taxes on estate — Exemption 

from liability. 

While the Regulations contain assurances against any 
claim to an iucrcdie of tfic jama based on an increase 
of the zatnindari income, they contain no promise that 
a zamindar shall in renpcct of the income which he 
derives from his zamindari be exempt from liability to 
any future general scheme of properly, taxation, or 
that the income of the zamindari shall not be subjected 
with other incomas to any futme general taxation of 
income, such at income-Ux. f,? I. .\. 2*8=34 
C.W.N. J017 — 52 C.L.J. 225-125 Ind. Cas. 871 = 32 


M.L.W. 458=»32 Bom. L.R. I54i*=i93‘' A.LJ, 1361 = 
1931 M.W.N. 201=59 M.L J. 8i4=A.I.R. 1930 P. C. 
209 (P.C.). 

Permanent Tenancy. 

See; (1) Land-lord and tenant. 

(2) Land Tenures. 

(3) Local Tenancy Acts. 

(4) T. P. .Act, Ss. 105 to 108. 

— — Tenure-^Ulavadal miraa and Purakndy. 

See 14 M LJ. 200=27 M. 291 =31 I- A. 83. 

Perpetual Injunction. 

See: (i) Criminal P. C., S. 144. 

(2) Specific Relief Act, Ss. 54 and 55. 

Perpetual Lease. 

See I (1) Deed — Construction — Lease. 

(2) Land-lord and tenant — Nature of tenancy. 

(3) Lessor and Lessee. 

(4) T, P. Act, S. III. 

Perpetuity. 

See: (i) Succession Act, S. 1I4. 

(2) T. P. Act. S. 14. 

(3I Will— Validity. 

Perpetuity, role of— Endowment, creation of 

— How far affectable. 

See Religious Endowments. 9 C.W.N, ^2^ = 

i C.LJ. 605. 

Persona Deeignata. 

See; (1) Deed— Construction. 

(2) Will — Construction. 

“Person aggrieved.” 

Sec; Cr. P. C. S., ig8. 

Personal Appearance. 

See: (1) Civil P. C , O. 3, R. i; O. 5, R, 3; O. 18, 

4 ; t9f R. 2 and O. 26, Rr. 1 and 4. 
(2) Criminal P. C , S. 205. 

# 

Exemption from. 

See: Civil P. C., S. 132. 

Personal Covenant. 

See: T. P. Act, Ss. 40 and 58. 

Personal Decree. 

Mortgage iuii. 

Sec: Civil P. C , O. 34, R. 6. 

Pergonal Effects. 

See: Civil P.C., S. 60. 


Personal luain. 
See: Inam, 



J^ERSONAL iNTERESt. 


Personal Interest. 

See : Criminal P. C.> Si. 526 and 556. 

Personal knowledge of Magistrate. 

See; Criminal P. C.» S. 190. 

Personal Law. 

See: (1) Hindu Law. 

(a) Jcwf. 

(3) Muhammadan Law. 

Personal Security. 

See: Criminal P. C*, Si. 107 to IS3) 144* 145< 
Personation. 

See; Penal Codc^ Ss. 170 and 171. 


Petroleum Act (VIII of x899)< 

— "Rule* making powers of govemment^'Estent 
of. 

Government cannot make a rule requiring that per- 
loni must have a licence except for the purpoie of 
potseiting or transporting, or for the purpos<“ of posscM- 
ing or traniporiing except as provided in the Act. 
A. I. R. 1937 Bom. 1 1 =38 Bom. L.R. 967^*38 CrX.J. 
a2i=I.L-R. {t937) Bom, 106=166 Ind. Cas. 277. 

—— 0%vncr8hip of natural gases— Grant of right 
to oil — Effect. 

Where by a grant by Government, dated asth 
1912, the Secretary of Slate for India in Council 
granted to the reipondcnts the right to win and get 
earth- oil from a certain well site and to dupj^c of all 
earth-oil to be gotten therefrom on certain conditions: 

Held, that (he grantee did not by hii grant obtain 
any right to win, get or dispose of gas. 

Held further, that the ownership of natural gases, 
10 far as they arc capable of ownership, remained with 
Government and did not pass cither in 1912 or in 
*919 rules under Burma Oll-fieldi Act (19*^) 

the gran*cc. io2 Ind. Cas. 830=5 Rang. i33“A.i.R. 
1927 Rang. 201. 

— —Transport — Unlawful possoisloa. 

‘Transport’ ef petroleum involves the idea of removal 
and a mere order for petroleum which is sent accordingly 
is not transport. A person taking delivery of petroleum 
in excess of the quantity allowed by law and unable 
to show be was not in possession of it for a reasonable 
lime is guilty under S. 15 (a). 39 Ind. Cas. 995, Dist. 
28 P.R. 1919 Cr.= 20 Gr.L. J. 686=52 Ind. Cas. 606. 

— — Sa. 1 (3), 11, 15— Also Repealed Act, Si. 2 (a), 

I o and 15 — Keroiinc oil ponession of exceeding statutory 
quantity— Notification in Gazette extending repealed 
Act to Cuttack — New Act not expreialy preserving 
laine — General Clauses Act, Ss. 8, 24 notigeation 
preserved by. 

The accused bad been convicted under Ss. 11, 15 of 
the Petroleum Act for being in possesiion of 148 tins of 
kcrosine oil at Cuttack, a place to which limUar 
provision! of (be Petroleam Act of 16B6 had been 
extended by notigcation in the Calcutta Gazette, dat<-d 
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7lh April 1691. Held, that the notification of 1891 
made the present Act applicable to Cuttack and the 
conviction right. That notification has been preterved 
by the operation of Ss. 8, 34 of the General Clauses 
Act although the Act of 1686 iuelf was repealed, and 
there is no provision in the present Act expreiily 
preserving the notificationi issued under the providoni 
of the repealed Act. The notification was an order within 
the meaning of S. 24 of the General Glauses Act, and a 
second notification in the Gazette, under the new Act 
on the repeal of the old Act was unncceisary. 7 C.W.N. 
658. 

Ss. 5, XX and 15— Transport licence— Accused 

holding transport licence — Keeping petroleum on premi- 
ses for transport for short time is not punishable — ^No 
offence. 

The accused held a licence for storage of 500 gallons 
of pettol and bad a store for that quantity at K. He was 
the Agent of the Burmah Oil Company and as their 
agent alio held a transport licence for transport of 
petrol without limit of quantity. On 28th November 1925 
evening be took delivery at K of looo gallons. He 
carried these to bis premises, put 500 in store, disposed 
of another 100 before dark, and kept the reminu^ 400 
in bandies on his premiies over night with a view to 
transporting them in the morning to V and M, for 
which places he bad booked orders. At 10 A*M. on the 
291b morning the police viiiied the premises and found 
400 gallons in excess. 

Held, that a licence to transport includes permis- 
sion to possess or keep for the process of and during the 
transport, and the fact that the place at which the 
bandies were kept was the accused’s owh premises and 
that he had a store for petrol there makes no difference. 
(1917) M.W.N. 720. Appr. 

Madbavan Nalr, J.— The keeping of petroleum ree- 
ved under a transport licence for a short period, whi^ 
is incidental to, and necessary for the distribudon of it, 
cannot amount to “keeping** or “possession’* within the 
meaning of Ss. 5, ti and is(n). The question whether 
the period of time is short enough to be considered 
reasonable or too long to be considered unreasonable, 
will have to be decided with reference to the particular 
facts of each case. 

Jackson, J. — If a person licensed to keep 500 gal* 
Ions keeps 900 gallons of petrol in bis depot, be com- 
mits an offence under Ss. 5 and 15, Act Vlll of x699* 
He may plead that he had not kept the excess quan- 
tity very long, and had not intended to keep it much 
longer, but this is only a plea of extenuation which 
cannot be regarded as a plea of acquittal. (1917) N.W.N. 
720, Dist. (Wallace, J.J on difference bet%veon. xo6 

Ind. Cas. 459=51 Mad. 248=1 M. Cr. C* 33=9 A. I- 
Cr. R. 273=329 Cr.L.J. 43— 27 M. L- W. 69=A. I. R- 
1928 Mad. 147"54 M.L J. 158, 


—Si. XI and 15 (a)— -Poisesilon. 

The word 'possession* in S. 15 (a) and 'amounts to 
keeping* within S. 1 1 which defines the quantity of 
petroleum, the keeping in excess of which amounts to an 
offence, must be understood with reference to S. 1 1 of the 
Act and a person receiving petroleum from the Company 
on the Railway premises will be adjudged guilty or not 
according as he is on the Railway premiies with «« 
permission of the Railway Company for a reasonable 
time or he uses it as a godown or store-house for pur- 
poses of sale. (1917) M.W.N. 7203=18 Cr. L. J. 627= 
39 Ind. Cas. 995. 
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151 9— Storing on licensod premises belong- 
fi g to moother Conviction for failnrc to poss- 
ess licence— Legality of. 

Prisna facie, a person who has no intention of stor- 
ing or keeping petroleum b^t merely orders ic with the in- 
tention of tuving it stored on licensed premises belonging 
to another person is not required to bave a licence under 

S. 6 of the rules framed tOereimder. He is not, there- 
fore, liable to conviction under S. 15 for failing to 
possess one. A.l.K- 1937 Bom. 11=^38 Bom. L« B.. 

67SS38 Cr.L.J. 2ai = I.L-R. (1937) 106=166 

nd. Gas. 277* 

......g. 15 (c) — No offence of licence — Licensee 

possessing excess quantity bnt in another’s licens- 
ed shed. 

The licence granted to the accused was beaded as 
‘^Licence to possess dangerous petroleum.** The 
licence then proceeded: Licence is hereby granted to 

for the storage in the storage shed described below 

of 1,000 gallons, of dangerous petroleum.** The accused 
on several occasions got possession of more than 1,000 
gallons, but he never stored in his shed more than 
1,000 gallons, the excess quantity being stored on bis 
behalf by another who bad proper licence. 

Held, that the heading of the licence merely 
descriptive and so, as the accused never stored more 
than the permitted quantity in his shed, he was not 
liable to be convicted. 32 Bom. L.R. 761 = 1930 Cr.G. 
889 s=A.I.R- 1930 Bom. 370. 

Phidca. 

gee (1) Bengal Gruelty to Animals Act, (i of igao) 

— S. 6. 

(2) Prevention of Cruelty to Animals Act, 
(1890). 

Physical PoSMssioa. 

See (i) Adverse Posseision* 

(2) Limitation Act, Ss. 142 and 144. 

(3) Possession. 

Pickettiiig* 

See (1) Prevention of Intimidatioo Ordinance, 

1930. 

(2) Prevention of Molestation and Boycott- 
ing Ordinance, 1932* 

Pione Obligation. 

See Hindu Law — Debts — Son's Liability. 

Piracy. 

See International Law. 

Place of Inquiry. 

Sec Criminal P.C., S. 16; 179. 

Place of performance. 

See (i) Civil P.C., S. i6. 

(a) Contract Act, Ss. 47 and 49. 
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Plaint — Constrnciion. 

See Practice — Pleadings. 

Plea. 

See (1) Criminal P.C., Ss. 255, 256. 

(2) Criminal trial. 

(3) Limitation. 

(4) Limitation Act, S. 3. 

Pleader. 

See (i) Bar Councils Act. 

(2) Bombay Pleaders* Act. 

(3) Civil P.C., O. 3. 

{4) Criminal P.G., S. 340. 

{5) Legal Practitioner. 

(6) Legal Practitioners* Act. 

— — Pleaders — Magistrate's remarks against — 
pleaders right to copy of judgment. 

See Practice — Procedure. 6 Bom. L.R. 540. 

Pleader and Client — Disability of Pleader — 

Rule in Palmer v. Carter — Applicability. 

Where it appeared that the pleader did not use his 
confidential portion to his advantage in arranging a sale 
on behalf of bii client. Held, that the case did not 
come within the ruling in Carter v. Palmer, 8 Cl. and 
F. 657. 52 C. L.J. 492=A.IR. 1931 Cal. 76. 

Pleader's Act (I of 1846). 

“ — S. 6 — Pleaders* fecs-o-Assessment. 

For aisesiing the pleaders fees an appeal to the 
High Court from a preliminary decree adjudicating 
the status of a party as an agriculturist is regulated 
neither by S. 52 of Regulation II of 1827 nor by S. 6 
of the Pleaders’ Act, but by Rule 65 of the appellate 
side rules of the Bombay High Court. 37 Bom, 303 = 
14 Bom. L.R. 1190=17 Ind. Cas. 964. 

Pleader's Clerk. 

See Legal Practitioner. 

Pleadings. 

See also: (i) C.P.C., Os. 6, 7 and 8. 

(2) Practice. 

(3) Relief. 

Pleadings. 

Synopsis. 

t. Abandonment of plea or relief 

а. Admission 

3. Alternative pleas or reliefs 

4. Amendment 

5. Cause of action 

б. ConsCraction 

7. Contents 

8. Defence 

9. Evidence and proof 


Plaint. 

gee Civil P.C., S. 26, O. 4, R. 1 ; O. 6 and O. 7. 



PLEADINGS — I. Abandonment of ptea or reiief. 
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io« F^lse averments 
XX. Finding 

la. Fraad or undae inflaence 

13. Highway 

x^. Inconsistent pleas 

13. Natoreofsuit 

x6. Omissions 

17. Pleas included in other pleas 

18. Procedure and duty of Court 

19. Raising picas in appeal 
90. Redemption 

ax. Relief 

22. Time for raising pleas 

23. Variation and new case 

24. What is 

25. Miscellaneous. 

1. Abandonment of pica or relief. 

Abandonment of plea or reliof^lmpleadlng 

trustee as defendant — Claim against the original 
defendant. 

'rhe plaintiff sued the 1st defendant for the value of 
the goods sold and after the institution of <hc suit 
the 1st defendant executed a trust deed in favour of 
his creditors with the 2nd defendant as trustee. The 
plaintiff’s name was not in the list of creditors. The 
plaintiff’s sought to m'sjdcad the 2nd defendant on the 
ground that tst defendant himself was a trustee hold- 
ing the goods on behalf ot plaintiff and that he could 
follow the trust properly in the bands of the 2nd 
defendant. The Court found that the property wa* 
not identifiable and decreed the suit diiallowing the 
claim as against the 2nd defendant. On appeal, the 
isl defendant contended that by impleading the 
2nd defendant the plaintiff had abandoned hit claim 
against the lit defendant: 

Held, that the plaintiff exercised no election and that 
he had not gi.'en up his claim against the ist 
defendant. 9G Ind. Cas. i64=»23 M.L.W. 564=>A I.R. 

nj^9 hbui. M.b. J. 373* 

Abandonment of plea or relief — Linaltation 

ond res judicata- 

AlUiough the general rule may be that a plea once 
abandoned may not be raised, yet such fuwdamcnial 
issues as limitation and ros judicata arc exception to 
it. 4 All. 69 (F. B.) and 36 All. 370, Rcl. on. 100 
Ind. Cas. 40=25 M.L.W. i i = A.I.R. 1927 Mad. 273. 

Abandonment of plea or relief — Canae of 

action— Change of 

Where plaintiff.mortgagee fip<t alleged that die dale 
of the cause of action was the date when the agreed 
term expired, viz., 21st I'cbruary 1905, but later on 
aiuendcd the plaint by saying (hat it was the date 
when there was a default in payment of an instalment 
on the agreed dale, viz., 21st Fubruary 1894 according 
to the ttrins agreed to in the morlgage deed and 
alleged, but failed to prove payment of inteicst on later 
<late3 : 

Held, that he could nut Ik allowed to revert to 
the position lakcn in the unamended plaint with rwpect 
i‘> »h<- eao^e aciioti ‘I'l Ind. Cai. b50~.i8 All. 437 
I. A. 187-24 .\ L. J. 73'j=*i926 M. \V. N. 520= 


24 M. L. W. 241 = 31 C.WN. 32431A.I.R. 1926 P. C. 
85 tP. Q). 

2. Admiaalon. 

^Admission of fact— Court coming to oppoaite 

view on evidence— PermlaaiblUty. 

If a fact 16 unequivocally admitted in a pleading, the 
other side naturally makes no effort to prove it and 
it would be unjust and unfair for the Court to pick on 
♦tray pieces of evidence which might lend colour to the 
opposite view and decide on that in the face of what 
is admitted. Not only would it be unfair, the law 
does not allow it cither. 1. L. R. (1950) Nag. 160= 
A,I.R. 1951 Nag. 259, 

Adxnisaioii— Defendant asking laaue to be de* 

cided on allegation of plaintiff— If deemed to 
admit them. 

Where the defendanta ask the Court to decide 
an issue on the very allegations of the plaintiff, they 
must be taken to admit for the sake of argument that 
the ^legation! of the plaintiff in his plaint are true 
reterving to themselvrs the right to show that these 
allegations are wholly or partially false in the further 
stages of ihe action, should the preliniinary point be 
overruled. I.L.R. (*947) Nag. 477**947 N.L.J. 4*7= 
A.I.R. 1948 Nag. 334- 

— — Admission — Failnre to deny* 

Rules of pleading ^re not strictly enforced in Courts. 
Where a pleading has not been specifically denied by 
defendant, it caonot necetsarily beheld that he admitted 
the truth there of in clear and unmistakable termi. 71 
Ind. Cas. 779=A.I.R. 1923 Lah. 409. 

Admission — Claim on mortgage — Personal 

decree can be given where a mortga£>s deed is not 
proved. 

Where a mortgage was found invalid for want of 
registration, but the defendant admitted the amount 
as due it was open to the Court to pass a decree 
against its defendant for that amount personally. 68 Ind. 
Cas. 1005=24 Bom. L.R. 502 = A.I.R. 1922 Bom. 440. 

Admission. 

If the plaintiff cannot prove his allegations and the 
defendant denies the claim the suit should be dismissed 
but if the defendant admits the claim partially, that 
part of the claim may be allowed to the plantiff. 50 
Ind. Cai. 366 (Lah.). 

——Admission — To be taken as a whole. 

It is pe.-misiible for a court to accept part and 
reject the rest of any witness';) testimony. But an 
admission in a pleading cannot be so dissected, 
and if it is made lul^cct to a condition it must 
either be accepted subject to the condition or not at 
all. 39 Bom. 399=17 M. L. T. 402=28 M. L. J* 
589 = 13 A. L. J 529=19 C.W.N. 713=21 C.L.J* 
307=17 Bom. L-R. 4^ = 2 L.W. 524=(i9i5) M.W.N. 
522 = 42 I. A. 103 = 29 Ind. Cat. 223 (P.CT). 

Admission— Effect of. 

statement in a pleading is not an admission so 
an to dispense with fuiihei proof. 25 Ind. Cas. 28 
(Mad.). 
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l^lJSAfilNGS — 2. Admissiod. 


AdmlasloM — ^Two set* of defendonts* 

Where some defendants admit the plaiatifT’s claim 
and the others do not and no separate relief could be 
given at againit those that admit the claim: Held, 
thet no decree couM be pasted against such defen- 
dants, unless the plaintiff fails to establish his case. 
I. O. L.J. 591 = 26 Ind. Cat. 547. 


3. Alternative pleas or reliefs. 

— Alternative pleas or reliefs. 

It is open* to the plaintiffs to base their claim on 
the promissory notes and alternatively on the original 
debt. A.I.R. 1918 P. G. 146, Foil. 32 Bom. L .R. 
1035=128 Ind. Gas. 43=A.LR. 1930 Bom. 424. 

Alternative pleas or relief — Suit for rent. 

Where the plaintiff in the first place alleges that there 
was an existing rental, at a certain rate and in the 
alternative pra>s that if it be found that there was 
no existing rental a fair and equitable rent might 
be assessed there is nothing wrong in making such 
an alternative prayer. 123 Ind, Gas. 6 i5b=A.1.R. 

193® Pa*- 4®5* 

'Alternative pleas or reliefs^Pre-emption 

suit. 

Where pre'Cmptor claims partial pre-emption allcg- 
ing vendor’s want of title to the rest, and in the 
alternative offers to pre-empt the whole properly if 
Court holds that the vendor had title to the whole, 
his puttiog forth such alternative cases is not fatal. 
116 Ind. Gas. i6»=i929 A.L.J, 589= A. I. R. 1929 AH. 
39®. 

•“—Alternative pleas or reliefs — Where plaintifif 
alleges his possession and prays for poseessloo. 

The plaintiff is always entitled to claim an altcmativ* 
relief, unless in doing so be offends against som® 
express provbions of the law. 

Where a person claimed a decree for a declaration 
^at he was in possession as owner of the land and 
in the alternative if the G^urt found that he was not 
in possession, a decree for possession of the lands, the 
reliefs claimed in the alternative and the frame of the 
suit are both legal and proper. 116 Ind. Gas. 890— 
A. I. R.t929 Lah. 820. 

— Alternative pleas or reliefB—Cannot be treated 
Isa an additional prayer. 

In the village in suit there was some waste land ap- 
pertaining to a shamllat paltl in which there were 
twenty or more co-sharers. One of these determined to 
bring a number of plots of this waste land under 
cultivation; but instead of occupying them himself he 
granted a perpetual lease of ^e same to two lessees. 
About a year later the lessees induced seven more of 
the co-sbareri in the pattl to grant them another per- 
petual lease. The present suit wag brought by two 
co-sbarers who were dissatisfied with this arrangement. 
The principal relief sought was a declaration that the 
two leases above referred to “arc improper, null and 
void and arc not fit to be enforced." There was an 
alternative prayer for a decree for joint possession in 
favour of the pJainlifTs and all the co-sharer defendants, 
“If, for any reason the passing of n declaratory decree 
l>e not thought proper by tht Court.*' Tbe Court 
found the plaintiffs entitled to the declaration sought 

U— F. Y. D.— 4 ?, 


for and framed its decree accordmgly. In appeal 
plaintifis prayed for joint possession by actual ejectment 
of the lessees defenaants in addition to the declaration 
already granted, and not by way of alternative. Held: 
that the prayer for ejectment could not be granted aa 
it bad been preferred in the plaint only as an alterna- 
tive. 74 Ind. Gas. 33 1 ■» A.I.R. 1 924 All. 27 1 . 

Alternative pleas or reliefs — Ownership and 

easement. 

A claim of ownership and a right of easement can 
only be advanced in the alternative. 69 Ind. Gas. 183 
=A.I.R. 1924 Cal. 369. 

— Alternative pleas or reliefs — Ownership and 
easement. 

Where the defendant contended that the case of 
easement could not be made out where plaintiffs put 
forward an allegation of ownership and the evidence 
in tbe case made it clear that the plaintiffs were using 
the dispute lane as a means of access to their survey 
number : 

Held, the real issue in the case was whether tbe 
plaintiffs had enjoyed for the statutory period the right 
of way over the strip in dispute. The Court was en- 
titled to accept the defendant’s contention that tbe 
lane belonged to him but that would not prevent the 
plaintiffs from asking the Court to protect their user 
of tbe lane. 64 lad. Gas. 517 = 46 Bom. 200=23 
L-R. ioo 9 = A.I.R. 1922 Bom. 199. 


4. Amendment. 

Amendment of plaint — When to be allowed— 

Claim for pre-emption under Mahomedan law as 
owner of adjacent land — Allegation that plaintiff was 
pattadar of house in suit — Amendment by adding relief 
on basis of Sbikmidari rules under Land Revenue Act 
— Permissibility. 

Where it is not likely to cause injustice to, or does 
rot take, the defendant by surprise, and where by tbe 
amendment the plaintiff is allowed only to rely upon 
a new ground of relief, it would not and cannot 
amount to an alteration of the character of the suit 
or the introduction of a new case, and hence an amend- 
ment of tbe suit could be allowed. 

The plaintiff filed a suit for pre-emption under the 
Mahomedan law of pre-emption alleging that he 
was tbe pattadar of the suit house and the owner of 
the land adjacent to the house. Plaintiff sought leave 
to amend the plaint by adding a prayer for relief on 
the ground that he m»y be granted a decree for pre- 
emption under Shlkmldari rules under tbe Hyderabad 
Land Revenue Act on the basis that he was tbe pat- 
tadar of the suit house. 

Held, that the amendment applied for was proper 
and should be allowed. A.I.R. igsoHyd. 43. 

Amendment^Duty of Court to allow. 

Amendments should he freely allowed unless they 
change the nature of the suit or unless tho allowing 
of «uch amendments would interfere with rights which 
have already accrued to the party who may be adver- 
sely affected by the amcndmcut.i. The party aggrieved 
by the granting of ati amrn<lcn<‘iit can well hr com- 
pensated if he is allowed toilv I.L.R. (lojq) 1 Cal. 
73 = 54 C.W.N. 37. 
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Amendment — Plaint praying for partition and 

separate possegsion of property — Dismissal fov 
reason that agreement conferring right wag 
unregistered --Appeal — Monies realised during 
pendency — Right to claim share belonging to 
plaintiff — Amendment of plaint. 

The appellant purchased from the OfiBcial Receiver 
the insolvent’s rights in two mortgages one of which 
was a simple mortgage and the other a usufructuary 
mortgage. About two years after the sale the appel- 
lant entered into an unregutered agreement with the 
prcdtccssors-in« title of the respondent, who were simple 
creditors of the insolvent whereby the appellant was 
to have a three fourth share and the respondent’s 
predccc*>sors-in«title, an one-fourth share in the rights 
to the amounts of the said deeds and to the property. 
Relying on the agreement the respondent filed the 
present suit for partition and separate possession of 
the property which was the subject matter of the 
agreement and for an account of the mesne profits. 
The trial Court held that as the agreement was not 
registered and as there was no evidence of any prior 
agreement the suit was liable to be dismissed. There- 
upon an appeal wai preferred and during its pendency 
the amounts due under the mortgages bad been 
realised. Thereupon the plaintiff respondent filed a 
petition for amendment of the plaint and claimed a 
•hare of the sum realised in respect of the mortgage. 
The appellate Judge allowed the amendment holding 
that although no rights to the security could be con- 
ferred by the unregistered document, a right to the 
debts could. 

Held, that the plaintiff was in any event entitled 
to a share of the money realised and that the 
amendment of the plaint was rightly allowed by the 
lower Court. 61 L.W. I. R. *949 5®“ 

(1948) 1 M.L.J. 458. 

— Amendment of written atntement on payment 
of costs of the other side— Tender of costs and 
refusal by the other side to accept — Proper pro- 
cedare — Permission granted if can bo withdrawn 
for non-observance of proper procedure. 

Where permission to amend the written statement 
is granted on payment of costs of the other side and 
the costs are tendered but refused by the other side, 
it must be deposited in Court. Where it is not so 
deposited it is hard to punish the parly by withdrawing 
the permission granted. Instead the party can be 
ordered to pay the costs. 1948 A.M-L* J- 35* 

^^Amcndment of plaint — Principles governing. 

See Limitation Act {IX of ifjoO), Art. xi-A. (1946) 
1 M.L.J. io 4=A.1.R. 1946 Mad. 33.4. 

^—Amendment— 'Change of plea. 

It is not open to a defendant to change his pleas 
taken in the written staiement without filing a supple- 
mentary written statement or making an exprcM 
request to the Court for permission to so change it 
and obtaining its orders thereon. 1949 R.D, 120. 

Amendment — Adoption — Administration — 

Will, cODsiraction of — • Validity of adoption — 
Amendment. 

In a suit fur the construction of a will and adminis- 
tration in which the plainlifT’s right to ask for admi- 
nisiraticn depends on the invalidity of an adoption 
Ijc plaijitin should not <»nly allege its imaluliiy, but 


must pray for a declaration to that effect. A mere 
allegaiioD of the invalidity of the adoption without a 
prayer to have it declared invalid does not put the 
validity of the adoption in issue. Plaint directed to 
be amended by the insertion of a prayer as to the 
factum and v^idity of the adoption and the is^e of 
adoption ordered to be tried as a preliminary issue. 
(1900) 5 C-W.N. 162. 

5. Cause of action. 

Cause of action — Decree. 

The C*ourt is wrong in passing a decree on a cause of 
action on which the plaintiff has not ba^d his suit. 
5 L.B R. 46=2 Ind. Gas. 539. 

■ ■ ' Caufi" of action — Erroneous description of. 

The fact that the cause of action has been erroneously 
described does not render it necessary to dismiss the 
suit. 13 C.W.N. 5»3“9 C. L. J. 362=5 M.L.T. 297= 

1 Ind. Cas. 66. 

— — fignae of action — Handl. 

Where in a suit on a Hundi, the Hundi is inadmissible 
in evidence for want of proper cancellation of the sutnp; 
the plaintiff can fall back on the original consideration 
for the hundi provided the terms of the plaint are 
wide enough to include the original consideration as 
the basis of the suit. 28 Bom. 432; 28A. 22T, Foil. 26 
A. 178, Dist. 18 P.R. 1912=75 P.L.R. 1912=65 
P.W.R. 1912= 14 Ind. Cas. 512. 

— Caute of action — Objecdon to. 

Plea of non*existent cause of action should be taken at 
the first hearing and it should be allowed to be raised 
for ^e first time in the second appeal. 2 P.L-R* 191** 
28 P.W.R. 191 1 = 9 Ind. Cas. 385. 

6. Construction, 

—— Construction— Duty of Court to read plaint 
as a whole. 

In construing a plaint, the Court must read the plaint 
as a whole. 29 P.L.T. I32=A.I.R. 1949 Pat. 160. 

Gon«tracdon — Court’s duty to determine 

their meaning. 

^Vhcn all the facts necessary for asccrUiniog whaij 
if any, legal relation is created are on record, the Court 
can brush aMdc the label given by a party, determine 
their true meaning and draw such infereoce from them 
a> the law enjoins upon it to do. I.L.R. (1949) Nag* 
106= A. I. R. 1949 Nag. 286= 1949 N.L. J. 59*' 

Construction— Liberal construcdon— Oml^ 

sion of some averments in pleadings — If ground 
for rejoedng case set up. 

Pleadings in India ought to be construed liberally 
ai they arc not drawn up with such exactitude and 
clarity as in other countnes; and the case of a party 
cannot be thrown out merely on the ground that 
averments are omitted in the pleadings. 29 P.L.1* 
81 = 13 Cut. L.T. 66. 

— — Construction not to be strict— Plea not sped* 
flcally stated— If may be raised. 

It is a well-rei ogriMcd rule that the pleadings of the 
MoI'ujmI Courts should not be strictly construed, and 
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a plea cannot be ruled out merel/ because it is not 
mentioned specifically and in terms in the pleadings. 
A.I.R. I9i9 E.P. 301 = 51 P.L.R. 44. 

Clonstroction — Rale in India — Duty of Coort 

to avoid technicalities and to do gobstantial 
jastice by deciding legal effect of facts. 

Pleadings in India cannot be regarded with the 
same meticulous care with which they are scrutinised 
in the English Courts. Too much insistence should 
not be laid on technicalities. When facts on both sides 
are stated with sufficient precision, the legal effect of 
the facts should be determined by the Court, as rules of 
pleading are only subordinate to the administration of 
justice. What has to be looked to is the essential 
justice of the case and not the observance of forms. 
A.I.R. 1950 H.P. 12. 

Gonstraction — MofassU pleadings. 

Moffusil pleadings should not be taken exactly as 
they are drafted and should not be held strictly against 
the pleaders and their clients, but a good deal of 
latitude is to be allowed. Tbe intention should be 
seen. 110 Ind- Cas. 21 = 1928 M.W.N. 98=A.I.R. 
1928 Mad. 489. 

—— Const ra ction . 

In India the substance of the pleading and not the 
form should be considered. In England pleading is an 
art, and the principles which apply to English plead* 
ings should not be applied whole sale to pleadings in 
India without due regard to tbe circumstances and 
conditions prevailing here: A.I.R. 1922 Bom. igg, Rel. 
on. 109 Ind. Gas. 199=27 M.L.W. 769=A.I.R. 1928 
Mad. 445=54 M.L.J. 587. 

-'^^Gonsti’actlon— Pleadings in snofassU* 

In a case from a District Court in Burma pleadings, 
and the whole conduct of the case can scarcely be 
scrutinized with the strictaes« with which a case would 
be scrutinized in England. 94 Ind. Cas. 916=4 Kang. 
5*3“ *926 M.W.N. 489=3 O.W.N. 735=A.I.R. 1926 
P.G. 29 (P.C.). 


in which bis pleas were made in tbe mofusiil Court. 
68 Ind. Cas, 559ESA.I.R. 1923 Nag. 11. 

Gonstracdon — Pleadings in Mofussil. 

It is not the duty of the High Court to read plead- 
ings in tbe Mofussil Courts as strictly as th^’y would 
be read if they were filed in the Chancery Division of 
the Supreme Court. The High Court has a much 
larger range of vision, and tbe plaintiffs’ case cannot be 
defeated merely on the ground of some technical defect 
in their pleadings, provided on tbe real issues in tbe 
case they succeed. 46 Bom. 200=23 Bom. L.R* 1009= 
A.I.R. 1922 Bom 199=64 Ind. Cas. 517. 

^—Construction— Liberal construction — Sab- 

stance to be looked to. 

An erroneous description of the claim is not fatal. 
The law looks at the substance and not at the form. 
If a clainn for money had and received by the defendant 
was described as damages, it dors not much matter. 34 
Ind. Cas. 173 (All.). 

— — Conetruction. 

Tbe substance of the grounds set out in an applica- 
tion mutt be considered to determine the proper soction 
applicable; the section mentioned in the application is 
not the criterion. 33 Bom. 698 = :! Bom. L.R. U13" 
4 Ind. Cas. 253. 

——Liberal construction — Strict accuracy, if 

expected. 

Tbe High Court on appeal and dealing with plead- 
ings in tbe mofussil will not be so strict as it would be 
in cates from the Original side of tbe High Court, 27 
Ind. Cas. 373. (Cal.) 

— — Liberal constraction — Mofusail. 

Pleadings which are loosely drawn and do not 
contain accuarte and legal methods of founding and 
describing rights alleged are de.iicd, could not be 
taken too literally and tbe substance of tbe averments 
should alone be looked into. 23 M.L.T. >371=37 L.W, 
477= (‘9‘8) M.W.N. 346=44 Ind. Cas. 641. 


— — Gonatruction* 

Pleadings cannot be dissected and accepted in part 
and rejected as to the remainder but they must be 
taken as a whole. (39 Bom. 399 (P.C.) and A.I.R. 
1924 Nag, 129, Rel. on). 89 Ind. Cas. ioi6=A.LR. 
1926 Nag. 60. 

—Construction . 

In construing pleadings, judgments and decrees in 
this country the most liberal construction mus' always 
be accepted. 72 Ind. Gas. 477= A.I.R. 1924 Lah. 342. 

Coaatractioa — Indefinite pleadiogs. 

The mere fact that the pleadings do not spccificaJly 
refer to a contract of sale does not compel the Courts 
to treat it, as if it were non-existent. 81 Ind. Cas. 
857=3 Bur. L.J. 78=2 Rang. 285=A.I.R. 1924 Rang. 

214. (r.B). 

— — Construction— Pleadings in mofussU. 

Where the plaintiff has not expressly asked for a 
relief but the facu entitling him to such relief arc 

fully set out in the plaint, the plaintiff should not be 

iion-suitcd merely because of the inartisiu method 


Liberal construction. 

Allowance must be made for the inaccurate mode of 
setting forth claims of persons and the answers or 
defences to them. The court must look not only to 
the mere wording of the plaint but to the issues framed 
in the case and to the manner in which the case was 
treated in the lower courts. (1914) M.W.N. 882 = 26 
Ind. Cas. 337. 


—Liberal constraction. 

Mofusiil pleadings should not be construed strictly, 
12 N.L.R. 90=34 Ind. Cas, 704. 

Liberal Construction. 

Pleadings in India should not be too strictly 
construed. 2 Pat. L.W. 46=41 Ind. Car. 577. ^ 


7- Concents. 

-Contents— Particulars— Merc plea that outt or 
application is misconceived— Proprietv—D«tv to 

give particolars. ^ ^ 


No doubt a party i.s luii bound 
affidavit to disclose his evidence, 


ui big pleadings or 
but he is certainly 
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bound to give sufficient particulars of bis contentions. 
It would not do merely for the defendant or respondent 
to say that the suit or the application ii misconceived. 
The practice of merely stating in an affidavit or plead- 
ing that the suit or the application is miiconceived 
\vithout anything more ought to be strongly deprecated. 
49 Bom. L.R. 468=A.I.R. 1948 Bom. 20. 

-.-Contents— Necessity to plead all material 
facts. 

The rule that material facts should be pleaded is 
no mere technicality and an omission to observe it 
deprives pleadings of most of their value and may 
increase the difficulty of the Court's task of ascertaining 
the rights of the parties. 74 I. A. i82=I.L.R. 

Mad. i39-(i947) a M.L.J. 63 (P.C.)=A.I.R. 1947 

P.C. 132. 

— —’Contents of plaint — Defendant supporting 
plalntifiT — Separate s^tten statement necessary. 

Where in a suit for ^'ectment a third parly who if 
added as defendant supports the plainlifTs case it is 
necessary that the defendant should file written state- 
ment to that effect. It is an erroneous ^ procedure for 
the plaint to state what the defend ant intends to read. 
52 C.L.J. 357=A.I.R. 1931 Cal. 76. 

— —Contents. 

Mere abuse describing a party as very ‘‘cunning 
and litigious" should not be allowed to find a place m 
any pleadings. 126 Ind. Cas. 830=A.I.R. I93t> 

647. 

— -Contents — Criminal trial. 

It is the practice of the Allahabad High Court ^ in 
appeal to give little or no weight to the allegations 
or charges of a defendant or accused if they ought to 
have been put to the plaintiff or complainant or his 
witnesses and have not been so put. A plaintiff or 
complainant has an absolute right to know exactly the 
allegations or charges upon which the opposite side 
arc going to rely and they must be put to him or to 
his appropriate witnesces clearly, specifically ard with 
the utmost pUinnesif so that he may have an oppor- 
tunity of admitting them wholly or in part, or denying 
them wholly or in part, and of calling whneiscs to 
rebut such allegations or charges as he denies. 115 
Ind. Cas. 872=30 Cr.L.J. 530=*® A.I.Cr.R. 101=9 
L.R.A.Cr. 90=26 A.L.J. t96=A.I.R. 1926 All. 222. 


—Contents — Suit to set aside a decree. 

Whatever may be the latitude that may be ^iven or 
expected in ordinary actions, at any rate in cases 
where the relief claimed is to have a decree of a 
Court of competent jurisdiction set aside on certain 
grounds alleged, it is absolutely necessary that the 
grounds relied on should be set out clearly and defi- 
nitely. 108 Ind. Cas. 63g=A.I.R. 1926 Mad. 943. 

— — Contents — Sboold be complete. 

party is not absolved from the necessity of taking 
up ail available grounds for resisting a contention of 
the other side merely because at toe date he has 
auihorityof the High Court which, it followed, would 
relieve him of resisting that contention on any but one 
ground. 103 Ind. Cas. 277 = 2 A.LJ. 842=A.I,R. 

All. Obb- 


»sa6 

—Contents. 

Pleas should be deRaitely taken and the facts 
constituting them should be expressly stated. 84 Ind* 
Cas. 386M1924 P.H.C.C. 297=6 P.L.T. 465=»A.I.R. 
1925 Pat. 168. 

— — Contents. 

Counsel should not plead their opinion in the pl^t 
in originating summons. 77 Ind. Cas. 83=24 Bom. 
L.R. 11 x 1=47 Bom. 349=A.I.R. 1923 Bom. 177. 

— —Contents — Custom. 

It is not desirable to pin down both the parties to 
the precise form of pleadings, though ^ they should 
allege a custom with distinctness and certainty. But the 
parlies cannot insist the courts upon admitting an 
obsolete custom. An issue in a case tetting up a 
custom and the allegation in a plaint on which it 18 
based ought to have contained particulars of the custom 
set up at the trial. 1915 M.W.N. 968=2 L.W. 1214" 
19 M.L.T. 296=30 M.L.J. 45i*=3* Ittd. Cas. 833. 


8. Defence. 

~ — Defence — Plaintiff— Materials on which 1 m 
can succeed— If can rely on weakness of defendant’s 
ease — Defence, if bound to point out defects in plain- 
tiff’s tide. 

It is a well-established principle that the plaintiff 
can only succeed on the strength of his own case and 
not on the weakness of the defendant’s ^ case. Farther 
it is not necessary for the defendant in bii^ pleadings to 
point out the defects in the plaintiff’s title. He can 
utilise such defects as appear in that title during the 
course of the trial. 22 Luck. 164=230 Ind. Cas. 50= 
1947 O. A. (G.C.) 23=1947 A.W.R. (G.C.) 23=1947 
O.W.N. 59=A.I.R. 1947 Oudh 174. 

—Defences. 

Defences cannot be excluded from the province of 
procedure unless they negaUve the rule of procedure. 
12X Ind. Cas. 403=56 Cal. 704=A.1.R. 1930 Cal. 53, 

— —.Voidable transaction — Defence. 

Reliance by plaintiff upon a voidable transaction in 
support of his title justifies defendant in impcaching its 
validity by way of defence for which he need not fil* 
a separate suit. 82 Ind. Cas. 369 = 28 C.W.N. 805= 
A.I.R. 1925 Cal. 26. 

— — Defence — Eviction suit. 

A lessee can set up eviction by a person having 
title paramount in a suit by lessor for rent* 43 Gal. 
554=36 33 - 

—Defence— Ju0 Testll— How to bo aet np* 

A defendant in raising the plea ofjnaTeatU should 
state defioitely the name of the penon in whom that 
right resides. 1 Ind. Cas. 525 Cal. 

9. Evidence and proof. 

—Evidence and proof — Pleadings and proofs 
Daty of party. 

party is expected and is bound to prove the case as 
aliened by IJm and as covered by the irtue framed. 


isa*- 
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Thw is in accordance wUL the main principle of 
practice that a party can only succeed according to 
what was alleged and proved* Secondom allegata et 
probata. A.l.R. 1950 E.P. Q56. 

Evidence and proof — Pleadings and proof — 

Variation^Efifect — Suit to eject tenant on deter* 
mination of tenancy — Tenancy not proved — Proof 
of title and permissive possession of defendant— 
Decree —Right to 

Where in a suit to eject a person as a monthly tenant 
whose tenancy had been determined by notice, the 
tenancy set up is not proved, but it is found that the 
plaintiff had title and the defendant entered into 
possession with the plaiutiff’s permission a decree for 
possession may nevertheless be passed on the facts proved, 
though they arc different from the facts alleged. It is 
not necessary that the suit should be dismissed. 226 
Ind. Cas. 137 = 12 B.R. 691=1945 P»W.N. 395=A.I.R, 
1946 Pat. 103. 

Evidence and proof — Variance of — Cause of 

action 

It is for the party alleging that there was complete 
contract to show that ihc contract was complete on 
the particular dale, the party cannot be allowed to 
prove a contract of different date when it definitely 
alleges the contract of a particular dale. A.l.R. 1930 
Lab. 325. 

Evidence and proof — Variance of — Role aa to. 

Although the determination of a case should be foun* 
ded upon a case either to be found in the pleadings or 
involved in or consistent with the case made thereby, it 
does not follow from this that every variance between 
the pleading and proof is material and justifies a dis* 
missal of the claim. 11 P. L. T. 447=:AIR. 1930 
Pat. 476. 

— — Evidence and proof — Oral g;ift. 

A party relying upon an oral gift is bound to prove 
with the utmost precision the words on which he relies 
with other circumstances of time and place. 117 Ind. 
Cas. 456=6 O.W.N. 5i=A.I.R. 1929 Oudh 134. 

Evidence and proof — Claim as partner — 

Evidence as assignee of a partoer. 

It is a fundamental principle of the law of pleadings 
that a plaintiff in a suit can only succeed on the cause 
of action set foitb in the plamt or on a cause of action 
consistent whith his pleadings. 

Where in a suit for a share in partnership the plain* 
tiff bases his claim on his being a partner, but it is 
subsequently proved that he is the assignee of a 
partner; 

Held, that he is not entitled to a decree. loi Ind. 
Cas. 367 = 5 Bur. L.J. 233=A.I R. 1927 Rang. 118. 

Evidence and proof. 

A claim should be decided secundum et allegata 
et probata and proof must accord with pleas. 33 Bom. 
35 Foil. 95 Ind. Cas. 18 Nag. 

—Evidence and proof — Claim for easement 
on behalf of all — Acquisition of right by some 
only. 

If a plaintifT comes into Court and sa^s that he as 
well as other persons have acquired a right of easement 


over a certain land> and does not succeed in proving 
that the other persons had such right, there is nothing 
to prevent him from succeeding in his claim if he can 
prove that he has used the land in the way required by 
law for the purpose of acquisition of a right of easement, 
91 Ind. Cas. 648= A.l.R. 1926 Cal. 647. 

Evidence and proof —Attachment of joint 

family property — Plaintiff alleging partition — 
Failure to prove. 

Where A comes into Court with an allegation that 
certain properly was exclusively his by reason of its 
allotment to his share at a partition effected between 
him and his other co'parcener B, and that it was not, 
therefore, liable to attachment and sale in execution of 
a money decree obtained by a creditor against his 
debtor B, but fails to prove the allotment and the 
attaching creditor who similarly contended that ^e 
said item of joint poroperty had become the exclusive 
properly of bis judgmcnt*debtor by virtue of its allot- 
ment to his share also fails to prove the alleged allot- 
ment and the Court finds that the property was the 
joint property of the family it is open to the Court to 
grant to the plaintiff such relief as flows from the 
findings and if the Court docs it, it cannot be success- 
fully impeached in second appeal, go Ind. Cas. 263 — 
A.l.R. 1926 Nag. 203. 

Evidence and proof — Oral will* 

Where a party sets up a Will and gives the facts on 
which be relies, the Court is entitled to infer from those 
facts the execution of an oral Will. 94 Ind. Cas. 79 ®“* 
13 O.L.J* i 52=A.I.R. 1926 Oudh 342. 

— > — Evidence and proof. 

Evidence of parly is not part of pleading. 89 Ind. 
Cas. 639=47 All. 867=23 A. L- J* 795=6 L*R*A. Civ. 
405 = A.I.R. 1925 All. 759. 

' Evidence aod proof— Pleadings end proof— 
Variance between — Defendants admission —Effect 
of. 

Every variance between pleadings and proof is not 
fatal. Tbc rule that the plaintifT is entitled to succeed upon 
the allegations made by him in the plaint and pleadings 
is intended for the protection of the defendant so that he 
may have notice, frem the very commencement, of the 
case which he has to meet and may not be taken by 
surprise. This rule has no application where a finding 
though at variance withjlhc plea of the plaintiff has been 
arrived at by the admission ol the defendant and on the 
evidence adduced by him. i N.L R. 4 and i2N.L*R. 
57 Foil, O9 Ind. Cas. 486 = A.l.R. 1925 Nag. 434. 

— — Evidence and proof. 

In a suit for damages for loss of goods conveyed by 
a railway under Risk-note B, the plaiuiinf put forward 
an argument that Risk-note B was not jusiiticd at all 
aod that the plaintiifhad paid full rate and not the 
reduced rate. I'hii issue was not put forward in this 
form in the trial Court. Further there was evidence on 
the record of two witnesses to the effect that the goods 
were booked at reduced rate*. Plaintiff desired the 
Court to give another opportunity to disprove those 
statements and prove as a fact that the rate charged wa* 
a reduced one. 

Held; that he was not entitled to any such privilege. 
87 Ind. Cas. ai5=A.I R. 1925 Oudh 631. 
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■ Evidence and proof — Variance of— Plea of 
CQStom. 

It is not every variation between plcadiog and proof 
which ii fatal to a suit or a defence. Where a cuitom 
was alleged in defence but not proved and it was not 
framed as a distinct issue: 

Held, that it did not prejudice the defence. 78 Ind. 
Cas. 48 o'=A.I R. 1924 All. 831. 

— — Evidence and proof — General ownership 

alleged — Legal implications not mentioned. 

Where the plaint alleged tarvvad owner.bip of the 
money, but it did not say distinctly whether a certdin 
deed was taken in the defendant’s name benami or the 
money was given to her. 

Held, it submitted the general facts to the Court 
without specification of their exact legal implications, 
and whether the plaintiff proved the narrower case of 
gift by the first defendant of wh*t was found to be trust 
money or the wider c^tc of benami, the evidence 
required would be the same, and therefore no surprise 
or raisapprehension had been established on defendant’s 
behalf. 74 Ind. Cas. iOi2= 1923 MW.N. 657=A.I.R. 
1924 Mad. 174. 

— — Evidence and proof — Claim for eaclusive 
possession — Decree for joint poseession. 

A suit cannot be dbmisted merely on account of a 
false averment. A Court is entitled to apply the law 
to the fact actually proved by the evidence even though 
they show the allegations of both the parlies to be un- 
tru'*, incorrect or incapable of proof and judicial 
recognition. A plaintiff who claims exclusive possession 
of land <.ati be awarded its joint possession. A Court 
is justified in giving the plaintiff relief to which he is 
entitled on facts found proved irrespective of what his 
original claim was. (12 N.L-R* 67; 5 N.L.R. 105; 20 
B- Foil.) 76 Ind. Cas. 20 o = A I.R. i924Nag. 189- 

Evidence and proof — Suit on title. 

A suit based on title could not succeed on the ground 
of pois-siory title in case plaintiff failed to prove his 
real liilc. 33 All . 1 74 toll- 7* Ind. Cas. 924= A I.R. 
1923 All. 1 1 7. 

— — Evidence and proof — Variance between — 

When material — Prejudice to defence. 

Tnc rule dut the pleading and proof must corres^-ond 
is intended to .erve a double purpose: first, to apprise 
the d fendant distinctly and specifically of the case he is 
called upon to answer; and secondly to preserve an accu- 
rate rec >rd of the cause of act-oii as a pro;eccton against a 
•ccon<l proceeding up’O.n ihc same allegations. 'I'he 
test thus IS, whether t.hc defcnd.int will he taken by 
lupruc if relief is granted on the facts established hy the 
cvidenc:; or, a variance between a pleading and what 
is {irovod ii imm.iierial unless it ham.sers a defence or 
unless it relates to an integral part ol the cauic of action. 
Tl»e princijile of variance between pleading and proo*' 
.sfioul 1 not he applied in an abstract way; the whole 
of ihe cireiim^^tances mu»t be taken into account and 
carepilly scrutinised, as the question is, in ultimate 
aiialy ii, one of circumstances and not of law. 74 Ind. 
Cas 703 = 36 C. L. J. 35G”5 o Cal. 292=»A.I R. 1993 
Cal. 142. 

— — Evidence and proof— Fraud — Proof of. 

Where a c.ise of fraud is aileropted to be made ou^ 
and til - cs’idence .-idduced in the case it equally 


coniuleot with the all^atioos of (he plaintiff as with 
the denial of the defendaDts a case of fraud is not 
established. 71 Ind. Cas. 843^4 P.L.T. 102=1923 
P.H.C.C. 137=1 Pat. LR. 252=A.LR. 1923 P*t, 
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—— Evidence and proof — Evidence consistent wiA 
allegation of plaintiff and denial of defendant— Plaintiff 
must fail. 

Where the undoubted evidence is consistent both 
with the allcgatiun of the plaintiff as with the denial 
of the defendant, the plaintiff must fail. 67 Ind. 
Cas. 451=A.1.R. >923 Pat. 165. 

Evidence and proof — Variance of — Preju- 
dice to the other party. 

Neither party to a litigation can be allowed to 
set up dt the hearing an entirely new and inconsiiicnt 
case. The plaintiff must be held to the state of facts 
alleged in bis plaint or substantially consistent there* 
with. The defendant also must be held to the state of 
facts alleged in hb written statement or in harmony 
therewith. In allowing an objection that the case hat 
been decided on a ground not raised in the pleadings, 
the test to be applied is whether the party aggrieved 
has really been taken by surprise. 64 Ind. Cas. 565 = 
35 C. L J. 103=26 C.W.N. 994=A.I.R. I9«2 Cal. 
254- 

Evidence and proof — Variation — ■ Proof — 

Objeetjof the rule against. 

Every variance between pleading and proof b not 
fatal; the Court must cari-fully consider whether the 
objection is one of form or substance having in view 
the purpo'C which the rule that allegation and proof 
must correspond U intended to serve; viz., first 
to apprise the defendant distinctly and specifically of 
the case he is called upon to answer so that he may 
projierty make a defence and not be taken by surprise 
and secondly to preserve an accurate record of the 
cause of action a« a piotectiuu against a second proceed* 
ing founded upon the same allegaiiots. 24 
C.W N. (;G2=3 o C. L. j. 475=»55 Ind. Ga«. 
689. 

Evidence and proof — Variation — Change of 

case. 

Tbc deternunation in a cause should be based 
upon a case cither to he found in the plead- 
ings or involved in or consist! nt with the case 
there by m.ide, alUrough the Court is competent 
to !lrtcrmine that the riphis of Ihc parties litigant ate 
really difTcrent fr-am what is altrgcd either by the plaintiff 
or by ihe d'f ndanl. 22 C.W.N. 853 — 99 C.LJ. ie’4t 
Ind C.'ii 378. 

Evidence and proof. 

The principal practice is that a plainlifTcan only re» 
cover according to bis allegations and proof |0 Bur. 
1. 1'. 1 19 = 36 Ind. Cas. .364. 

Evidence and proof. 

Every variance between pleadings and proof 's not 
fatal, though the determination of the case should be 
founded upon the allegations in the pleadings or m* 
volvcd in or insistent with (he case made thereby. 
The rule that the pleading and the proof must correspond 
is intended to serve a double purpose: (l) to apprise 
the defendant distinctly and specifically of the case at (S 
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called upon to answer and (2) to preserve an accurate 
iccord of the cause of action as a protection against a 
second proceeding upon the same allegations. Where 
the plainiifF fails to make out the precise title set up in 
the plaint but the court comes to the conclusion upori 
the entire evidence that he is entitled only to one half 
of what he claimed, the court is entitled to give a 
decree therefor. 23 C L J. 429=34 Ind. Cas. 444. 


— >->Evid«nce and proof — Variance— When fatal to 

s„it_variance not affecting cardinal point in issue — 
Nature of the principle. 

Held, that ihe High Court in relying for the 
dismissal of the suit on, amongst other grounds, that 
of variance between pleadinj? and proof had ap])hcQ 
that principle in an abstract and unsatiffa^tory way 
which bad misled them in estimating the merits of the 
case. The question in ultimate anahsis was one ol 
circumstance^ and not of law. The evidence adduced 
in support of the transaction having teen effected on 

the 7th Nov. was n-^t necessarily perjured or fabricated 

when it appeared that the staU-menis of witnesses 
and entries in account buoks might be due to booa 
fide mistake 20C.W.N. 297 = 30 M L J- 444-^L..VV. 
3 o8=(i9i 6) I. M.W.N. i37 = 34 Ind. Cas. abb. (1 . C-). 


Evidence and proof— Variation— Evidence gone 

Into — Effect of. 

Where evidence has been fully taken on a plea arising 
in the case it is not proper for the court to decide 
against a partv on a sirict construction of the pleadings 
w'ithout considering the evidence when such a technical 
view might have been obviated by a mere amendment 
of the pleadings. 39 Bom. 399“*? M. L. T. 402 = ^0 
M.LJ 589=t3^LJ 529=«9 CAV.N 713=21 aLj. 
507 = 17 Bom.L.R. 4^=2 L.\V. 524— {i9t5) 

522 = 42 I. A. 103=29 Ind. Cas. 223 (P, C.). 


■ ■ ■Evidenco and proof — Variance. 

Where both parties understood the real point in 
issue and give evidence, the fact that the pleadings 
subsequent to the plaint and the evidence ^ disclosed 
facts at variance with the plaint is immaterial, 25 Ind. 
Cas. 280. (All.). 


——Evidence and proof. 

Where a Mahomcdari lady soon after her return 
from Mecca, impeached a deed of gift, she bad made to 
the defeddant before her setting out on account of fraud 
and misrepresentation and sued for accounts, when there 
was a finding that she was entitled only to one fourth 
of the propertici. Held, that in spite of a general 
isiue as to liability to account the d«'fendant could not 
be called to render accounts as regards the one-fourth 
to which she was entitled. 17C. N. 427 = 23 Iml. 
Cas. 332. 


—Evidence and proof — Variance. 

II is not every variance between the pleadings a.id 
proof that justifies dUmissal of tlic suit ; the variance 
must be in material respects. The object of the rule 
requiring that the proof must correspond \sith allcgaiioi| 
is to apprise the defendaut distinctly of what he is called 
on to meet and to preserve an accurate record of the cause 
of action as a protection against a second proceeding on 
the same allegations. lO C.W.N. 473=16 Ind, Cas. 741. 

Evidence and proof — Variance. 

To the general rule that the panics ought to be kept 
to their pleadings and die Court should not raise for 


them in appeal a new point there arc some exceptions. 
Agreements between persons in the relation 
of mortgagor and mortgagee or trustee and *cestui quo* 
trust, arc some of them. 

A Court as a Court of equity is bound to examine 
into the nature of such agreements if it finds prima 
facie ground to suspect that the transaction is oppres- 
sive or unconscionable. When a qcstion is lairly raised 
either at the original trial, or in appeal and it is met 
there by one of the parties on a spcctific ground though 
other grounds were open and che specific ground fails 
that party should not be allowed as a general rule, to 
rely upon any of the other grounds in second appeal if 
the allowing of that ground neccisiiates a remand for 
ffie taking of fresh evidence. 12 Bom.L.R. 795=7 Ind. 
Cas. 977. 

Evidence and proof — Dtnial of plaint — 

Allegation— Doty of plaintiff to prove. 

Where an allegation in a plaint is not admitted by the 
defendant, the plaintiff, if he ignores the point, docs 
so at his peril for the defence puts him to prove his talc. 
Action for damages for breach of trade mark was dis- 
missed on the ground of want of proof of plaintiff s 
title to sue. 13 C.W.N. 82 = 4 Itid. Cas. (!'• CO* 


Evidence and proof — Variation — Decision 

Court mubt be based on. 

The determination in a cause should always be 
. founded upon a case cither to be found, in the pleadings 
or involverl in or comiiit^'nt wiih, the cai^c thereby made. 
6 W.R. (P. C-) 57; 14 C. 801 (P. C.), Foil, 5 L-B.R. 76 
Ind. Cas. 719. 


Evidence and proof — Variance. 

A variance between a pleading and what Is proved is 
immaterial unless it hampers a defence or unless it 
relates to an integaral part of the cause of action. 15 
C. W. N. 882=11 Ind. Cas. 540. 


Evidence and proof— Variation of. 

The determination of a case should be founded 
cither on allegations in the phadings or involved or 
consinent with the case thereby made. 8 Ind. Cas. 713 

(Cal.). 


Evidence and proof. 

Where the plaintiff is unable to piovc his assertions 
bis suit should be di'inis»etl. P I-.U . 1 91 1 =74 -R* 

1911=9 Ind. Cas. 5’., 1. 


Evidence and proof — Defective pbadiiige 

should be supplied by evidence and docummts. 

A plaintiff ought not to be non-suited in otlier than 
absolutely plain cases; in can* of dtlVclivc phailutg**, 
the piopcr course Ls to hear the evidence ar.il examine 
the documents. 29 M.L J. 786 = 31 Ind* Cas. 7^4- 

Evidence and proof. 

A party need not prove an allegation of fact neither 
denied nor expressly admitted by his opponent. A Court 
is bound to accept a party’s repmliation of his in'erest . 
in the suit. loi P.W.R. 1912=131 P. L. R. 1912=16 
lad. Cas. 122. 
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Evidence and proof-- Variation — Proof— Form 

of decree. 

\Vlicre the case of the plaintiff ai made in the plaint 
is that ihc has been all along in possession and the is 
not found to be in posseisioDy a decree for recovery of 
possession is inconsistent with the luit. 14 C. W. N. 
366=4 Ind. Cas. 547. 

• Evidence and proof — Plea of mala fides. 

The plea of mala fidea must be conclusively 
established so that the facts from which it is Inferred 
must not admit of any other explanation. 33 Bom. 334 
«io Bom, L. R, 821=>3 Ind. Cat. 361. 

“ Evidence and proof— Prayer for exclnalve 

joint possc<iioa» if can be 

given: — 

It cannot be affirmed as a general proposition ©flaw 
that whenever a party asks for recovery of property 
on the allegation that he is exclusively entitled to 
possesgion thcrc*of, bis suit must necessarily be dis- 
missed if he proves that be is entitled to joint posiessioo; 
but if he claims possession of a specific portion of a 
large area as representing his share he cannot recover 
joint possession of tlic whole property upon failure to 
prove his exclusive title. (1909) 10 G.L.J. 213 = 2 Ind. 
Cas. 492. 


IS. Finding. 

—Finding— Basis of. 

No Bnding can be based upon statements, however 
true, made in an affidavit by a person about 18 or 19 
years of age, where the statement is made at the 
instigation of^rsons who have some interest to serve 
thereby. 33 G.W N. 930=51 G.L.J. 320=57 Cal. 434 
= A.I.R. 1930 Cal. 69. 

— —Finding — Pleadings found nntroe— Binding 
natare. 

If a paiticular fact is alleged in bis pleadings by a 
party and an enquiry is made regarding its truth or 
otherwise and as result of that enqairy it is found to 
be untrue and decision is given on the basis of such 
finding in favour of the opposite party, such opposite 
party is no more in a position to ignore that finding 
and to ask the Court to hold the party originally 
taking such a plea to be bound by it: A. I- R. 1915 
P. C. Foil. Ill Ind. Cas. 643=A.I.R. 1929 Oudh 41, 

Finding. 

It is of absolute necessity that the determinations in 
a cause should be founded upon a case either to be 
found in the pleadings or involved in or consistent with 
the case thereby made: 11 M.I.A. 7 (P.C.) Foil. 20 
S.L.R. 220—A.I.R. 1987 Sind. 219. 


zo. Fal«e averments. 

— —False statements— Sait for declaratien by 
reversioner. 

Hie fact that the plaintiff made certain false allega- 
tiom to establish his right as the presumptive reversioner 
docs not disqualify him from maintaining the suit if 
the facts found Invest him with a status in which he 
can sue for the declaration he seeks. 1930 A. L.J. 1428 
= 128 Ind. Gai. 782=A. I. R. 1930 All. 734, 

— — Effect of false averments. 

The effect of a false assertion in the plaint on a 
certain matter does not entitle the court in refusing 
the plaintiff .inoihcr relief to which he ii entitled. 0 
M-L T. 478= 10 Ind. Cas. 498, 

——False averments — Dismissal of suit. 

A Court should not diimits a suit mainly on the 
ground of false averments in plaint. 12 N L-R 57— 
33 ind. Can. 497. 

”~““Fal8o case Plaintiff s failure to prove case set 
up — Decree upon case proved —No surplus to 
defendant. 

Where plaintiff brought the suit for poiiwsion of 
house and damages and not for arrears of rent 
a|lrgir)g due trrmination of tcnaricy and it was 
found that the defendant was not tenant but merely in 
permissive occupation and never before asserted an 
advene title: 

Hold, that the court may pais a decree in favour of 
plaintiff although be had failed to prove ihe case he 
srt up, the new case not being such as could have 
po'ii’.ly taken the defendant by surprise. (i88f) A.W.N, 
(1901) A.W.N, 157 (list. 1903 A. W. N. 18=25 A. 


Finding. 

It is open to a Court to find that the cate of a party lies 
somewhere between the cases of both parties. 12 N.L.R. 
57Rel.on. 89 lod. Cas. ggi^A.I.R. i9a6Nag. 48. 

— Finding — Party impeaching prior anlt— 
Reliance on pleadings. 

A party pleading that he is not bound by certain 
previous proceedings, be being not a parly to those 
proceedings, is not entitled to take advantage of any 
finding in those pervious proceedings which is in bis 
favour. 85 lod. Gas. 454=20 M. L* W, 796=A.I.R. 
1925 Mad. 300. 

Findings— Inconslatant findings against co- 
defendants. 

Where after both panics have given evidence and 
the Court has come to the conclusion that the plain* 
tiff had failed to prove the case set up by him, it 
would not lie in the mouth of the plaintiff to turn 
round and ask for a decree against one of the defen- 
dants who had not expressly denied one of the facts in 
issue. (25 All. 159, Foil.) 77 Ind. ^s. 609=45 AU. 
57 i=A.I.R. 1924 All. 150. 

Finding— Claim not denied. 

Where plaintiffs claimed mesne profits which were 
not specifically denied in the written statement, the 
ab-^ence of specific tsiuc on the point is no ground for 
disentitling plaintiff to mesne profits. The Court should 
have framed an issue if nccesiary and decided the point. 
6q Ind. Cai. 389-16 Mad. L W. 752 = A.I.R. 1929 
Mad. 168. 

~ -Finding. 

The Court of first instance, although It declared the 
plaintiff's title, nevertheless passed an order for ffiftin* 
taming the defendant's possession as manager] 
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Held, this was a wrong order in as much as the 
dcTcndaiit did not profess to be in possession as manager 
but was setting up an adverse title. 66Ind. Cas. 148= 
soAlLL.J. 23 i=A.I.R. 1922 All. 114. 

—Finding— Pleading not specific 

^ When the plaint is drawn so as to cause coufu’ 
sion the issue may be taken to ascertain the plaintiff’s 
case. 8 M. L. T. 202=7 Ind. Gai. 800. 


—Finding — Acknowledgment of full considera* 
don ^Finding of failure of consideration In part 
In favour of some of the defendants. 

Wherein a suit upon a mortgage the mortgagor 
either by acknowledgment or otherwiie estopped him- 
self from disputing the receipt of the full consideration, 
but the court found that the consideration was true only 
partially, the finding can br taken advantage of even 
by the mortgagor. 3.A. 82 foil. 1902 A.W.N. 218 = 

25 A. 159. 


ia« Fraud or undue influence. 

—Fraud or undue influence. 

See also Evidence Act, S. 44. 


— — Fraud ^ParticularB~~Necessity. 

Where a defendant merely says that the suit bond 
was obtained from him by fraud and does not specify 
anywhere in the pleadings or his deposition the parti- 
culars of the fraud or in what the fraud consisted, it 
cannot be held on such materials that the bond was 
obtained by fraud. A.I.R. 1950 Kut. 67. 

Fraud or undue influence— Raising of and relief 

on — Absence of specific label of undue influence— 
Written statement containing all particulars and 

material facts Plea of undue influcucc— Duly of Court 
to go into. 

**^®*^® fact that no pica of undue influence is 
specincally raised in a written statement docs not 
P^rty from raising it before the Court or 
the Court from going into it and deciding it. Though 
it IS true that a plea of undue influence has to be plead- 
ed with precision, it does not mean that the relevant 
particulars in the pleadings giving rise to that plea 
m^l be labelled as undue influence. If there are 
sufficient facts on record to justify the inference of undue 
influence, the omission to specifically raise the plea 
as such will not prevent the Court from deciding the 
case on that ground and giving relief to the party on 
that ground. The absence ol the label of undue 
mfluence is not of much importance; when all the 
naaterial facts arc set out in the written statement, the 
claim to relief must be decided with reference to them, 
independently of their being labelled as undue influence 
or fraud as the case may be. The Court will not be 
justified in refusing to go into the question in such a case. 
38 Mad. 454; 27 N.L.R. 19 rcl. A.I.R. 1050 Hyd. 55. 

'Fraud — To be pleaded with particularity. 

^ No case of fraud can be gone into by Courts unless 
It is pleaded with the utmost particularity and unlels 
it IS proved as laid. Detail* of the fraud and why 
the fraud was necessary and how it was carried out has 
lobegiven. A.I.R. 1948 Nag. 170. 


— Fraud — Plea of— Particulars to be get forth 

General allegations— Sufficiency. 

Litigants who prefer charges of fraud or other 
improper conduct against persons should be compelled 
to place on record precise and specific details of those 
charges even if no objection is taken on behalf of the 
parties who are interested in disproving the accusations. 
General allegations are insufficient even to amount to 
an averment of fraud of which any court ought to take 
notu:e. Full particulars of the fraud alleged must be 
set forth. 48 Bom. L. R. 34i=A.I.R. 1946 Bom, 1^16= 
1947 Comp. C. 21 = 229 Ind. Cas. 84. 


•F raud. 


Where fraud or undue influence is alleged detail- 
ed particulars must be given in the pleadings and 
parties must be strictly confined to that state of 
facts. Where particulars of fraud or undue in- 
f lucnce alleged are wholly rejected and evidence 
disbelieved and a vague and different kind of 
fraud of undue influence is held to have been 
probable on other circumstances and doubts and 
conjectures, there is a substantial error in proce- 
dure resulting in a finding not according to the 
pleadings and evidence and not sustainable 
in law. A charge of fraud must be sub- 
stantially proved as laid and where one kind 
of fraud is charged another kind of fraud can- 
not, upon failure of proof, be substituted for it. 
The same rule applies when undue influence is 
a species of fraud. 11 Bom. 620 P. C. and 22 
Cal, 324 (P. C.) Rel. on. 110 Ind. Cas.’ 91=5 
O.W.N. 435=A.I.R. 1928 Oudh 330. 


—Fraud— Allegations. 

In suits on the basis of fraud definite and 
clear allegations must be made, 14 A. L. T. 25 = 
38 All. 126=33 Ind. Cas. 913. 


Fraud— Who can set up. 

A person cannot be allowed to plead fraud of 
his own predecessors to avoid the legal conse- 
quences of those transactions. 37 Bom. 217 = 13 
Bom.L.R. 1011 = 12 Ind. Cas. 583. 


Fraud — Proof. 

A plea of fraud must be specifically raised 
and clearly proved. 24 C.L.J. 335 = 37 Ind. Cas. 
707. 


Fraud. 

A general allegation unaccompanied by parti- 
culars do net amount to an averment of fraud 
of which any Court would take notice. Waling. 

X*.. Society 5 A.C 685 Rel. 17 C.W.N. 

524 = 14 Ind. Cas. 53. 


Fraud — Alternative plea. 


® plaintiff fails in establishing a plea of 
fraud he cannot be allowed to raise another 
plea, unless he has asked the relief alternati 
ly. 37 Cal. 856=12 C. L. J. 70=6 Indf Cas 


ive- 

472. 


Fraud— undue influence— If consiatent. 

tent not inconsis- 

tent, where there is a clear indication in 
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the plaint that the plaintiff intended to plead 
undue influence; if there was any omission of 
any specific plea as to undue influencei it will 
be cured by the subsequent statement that un- 
due influence was used. 72 P.W.R, 1917=90 
P. R. 1917=39 Ind. Cas, 798. 


IncQDstBient pleas— Permissibility. 

It is a fundamental principle that a party* 
whether he is a plaintiff or a defendant, cannot 
make a new case, much less a new case which is 
inconsistent with the case as made in bis pleading. 
53 CW.N. 284. 


——Fraud — Plea of. 

A party relying on fraud ought to allege it 
specifically in the plaint. 15 P. W. R. 1915=121 
P. L. R. 1915 = 26 Ind. Cas. 426. 

—Fraud — Definite allegations. 

All allegation of fraud must be made in the 
pleadings definitely and caregoricaliy according 
to O. 6, R. 10, C. P. C, and must in no circum- 
stances, be allowed to be made at a later stage 
of the suit. (1916) 1 M. W. N. 180=34 

Ind. Cas- 1. 

— —Fraud— Proof of. 

The Court should not insist upon direct 
proof of fraud in every case, since fraud could 
not be proved positively. 21 Ind. Cas. 69 
tOudh). 

Fraud— Suit for cancellation of mortgage 

deed on the ground of fraud— Declaratory 
decree that morrgage true and valid in part. 

When the plaintiff brings a suit for cancellation 
of a mortgage deed on the ground of fraud, and 
fraud is found against, the proper course is tor 
the court to dismiss the suit. It cannot 
grant a decree declaring that the mortgage is true 
and valid to the extent of a Portion of the 
amount, especially when 'I'f ? 
ed to & conscQucntiiil relief, f^ils to it* (1905) 

29 M. 298. 

__Fraud~Que6tion of. 

See Fraud. 10 Bonii L.R« 276=32 B. 255. 


13. Highway. 

——Highway— Public and private rights of way 
—Allegations. 

In pleading a public right of way the Termini 
need not be set out because the public have a right 
to ubC the way for all purposes and at all timis, but 
in pleading private rights of way, the Termini or 
the way and ihe course winch it takes must be 
shown with reasonable precision. 57 Ind. Cas. 
151 (Pat.). 


14. Inconsistent pleas. 


—Inconsistent reliefs— Suit to revoke gift 
and for possession of gifted property and de- 
fendant's failure to fulfil conditions of gift to 
pay maintenance — Claim to arrears of mainte- 
nance under gift— Competency— Electiou of re- 
medies. 

Id a suit by a Mahomedan woman for revocation 
of a deed of gift executed by her on the ground 
that the donees had failed to maintain her out of 
the produce of the property gifted, as stipulated • 
in the deed of gift (the consideration for the gift 
having failed) and for possession of the property it 
is not open to the plaintiff to claim arrears of 
maintenance due to her under the gift deed. 
Though it would be open to the donor to sue 
for arrears of maintenance on the basis pf a 
breach of contract or breach of trust committed by 
the defendants, the plaintiff must elect between the 
two alternative course open to her, namely, 
possession of the property after revocation 
of the gift or arrears of maintenance on the 
ba«i8 of the gift deed- If a decree for arrears of 
maintenance be passed and the amount due under 
it be paid, then the donees would have fulfilled 
their obligation and would then be entitled to have 
the property gifted. Bui if the plaintiff elects to 
recover Possession, no decree for arrears of 
maintenance can be legally passed. A. I. R, 1950 
Pat. 300. 

Inconsistent pleas— Co-tenancy and adverre 

possession. 

Once a plaintiff pleads co*tenancy» he could not 
at the same time advance a plea of adverse posses- 
sion 1950 R.D. 57. 

—Inconsistent pleas in the alternative — Com- 
petency. 

A defendant in a suit is not precluded 
from raising inconsistent pleas in the alternative. 
1950 K.L.T. 143 = A.I.R. 1950 T.C. 66 (F.B.). 


—Inconsistent pleas- Permissibility. 

A litigant is within his rights taking altcrpa- 
ire and inconsistent points, as m the case of a 
irrower of an article belonging to the plain- 
ff who was alleged to have damaged that article 
id pleaded (1) that it was irreparably broken 
hen be had it; (2) that it was perfectly all r^ht 

hen be returned it. LL«R» (1945) 1 Cal* 565—80 


Inconsistency in— If affects maintainability 

of suit. 


Where inoonsistent allegations are made in the 
pleadings, the inconsistercy may be, and probably 
would be, a ground for viewing both the allegations 
with the greatest suspicion, but it would not, as 
a matter of pleading, re^er the suit not maintain- 
able. l-L.R. 34 Cal. 54, Foil. 1950 A.W.R. 166= 
A.I.R. 1950 A. 3.52 = 1950 A.L.J. 172. 


—Inconsistent picas— Right set up as ow'oef 
and as holder of casement— Dismissal of suit 
not proper. 

Plaintiff cannot be allowed to take the impossible 
position of being the owner of and of having a 
simultaneous right of easement over the same 
land. But where the reliefs claimed upon owner- 
ship and upon the right of casement in 
the same property arc npt claimed s«multanepusiy» 
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but in the alternative, the action of the 
plaintiff must be condemned, but the plaintiff should 
not be penalized by a total dismissal of the suit. 
128 Ind. Cas. 755 = 1930 A-LJ. 1537=A.I.R. 1930 
All. 877. 

-"^Inconsistent plea. 

Where plaintiff based his suit on the averment 
that A was the last male holder but it was found 
that B and not A was the last bolder: 

Held, that plaintiff's suit can"ot be dismissed on 
the ground of false aveinment. 12 N-L.R. 57 Foil. 
100 Ind. Cas. 446=22 N.L.R. 175 = 10 NX.J. 5= 
A.I.R. 1927 Nag. 104. 

——Inconsistent pleas. 

A person is not precluded from setting up an in- 
consistent case in a subst-Quent litigation. 
(33 A. 344 P.C. Foil.). 90 Ind.Cas. 124=21 M.L.W. 
S5l=A.I.R. 1925 Mad. 645. 

—Inconsistent pleas— Existence of contract 
denied— Plea as to enforceability. 

A plea that the policy was not in existence at the 
time of the fire and that there was no contract of 
insurance at all coupled with a plea, that 
if there was any then by reason of certain con- 
ditions precedent to the attaching of any liability 
the defendants would not be liable, is not contrary 
to the law of India. 83 Ind. Cas. 593 = 2 Rang. 
I44=A.I.R. 1924 Rang. 317. 

—Inconsistent plea. 

Where the defendant’s witnesses said that the 
property gifted was worth a thousand rupees or 
more, and the witnesses for the plaintiff said that 
the property was only worth Rs. 200. the 
plaintiff cannot contend that the property’involved in 
the transfer is so valuable as to make it grossly 
improbable that the defendant’s second party 
should have made a gift of it, and at the same time 
to claim that it is worth only Rs. 200 and was in 
f*ct transferred for its market value. 73 Ind. Cas- 
295 = 4 L R.A. Civ. 85 = A.I.R. 1923 All. 135. 

——Inconsistent pleas— Character of suit. 

Where a plaintiff has rested his case upon fraud, 
when the case of fraud has failed, he cannot be 
permitted to support it upon an entirely different 
and inconsistent ground. Although, therefore, a 
suit, brought as one for possession, may, in the 
discretion of the Court, where the circumstances 
of the case perm t it, be converted into one for 
redemption on the assumption that the mortgage 
was valid and binding, a plaintiff must ordinarily 
succeed on the case he has made in the plaint, and 
unless there are special circumstances, an action 
instituted for purposes absolutely inconsistent with 
redemption cannot properly be converted ir’to an 
action to redeem. As it would in reality amount 
to conversion of a suit of one character into a suit 
of another and inconsistent character. 67 Ind.Cas. 

394=AI.R.1923 Cal, 296. 

—“Inconsistent pleas. 

It is well settled that a party litigant cannot 
be allowed to take inconsistent positions in 
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detriment of his opponent. 64 Ind.Cas. 
903=35 C. L. J. 58=A. I. R. 1922 Cal. 114. 

15. Nature of suit. 

—Nature of suit. 

Nature of a suit is to be determined from the 
plaint as framed and not from the pleas of the 
defendant. A. I. R. 1930 Lah.6l3. 

—Nature of suit. 

The nature of suit is determined by the allega- 
tions in the plaint and not by the question of 
finding. 120 Ind. Cas. 421 = A. I. R. 1929 Lah. 
386. 

Nature of suit. 

A suit must always be regarded as having 
relation only to the legal obligations previous to 
the institution of the suit. 108 Ind. Cas. 319 = 
1927 M. W. N. S27=A.1.R. 1928 Mad. 245. 


16. Omissions. 

— — Omissions. 

—Court finding a case for party. 

In the absence of any pleading and issue on a 
point, a Court is not justified in setting up a case 
for a party which he did not try to assert in 
pleading. 31 P. L. R. 578=A.I.R. 1930 Lah. 803. 

Omissions — Adverse inferences. 

Pleadings in this country arc generally defective and 
carelestly drawn and it is not always conducive to 
justice to draw an adverse inference against a parly 
because he has omitted to mention ci riain fads in his 
pleadings which ought to have been mentioned. 
II P.L.T. 403=A.I.R. 1930 Pat. 455. 

Omissions — Effect of. 

If a partii ular point is not alleged in the pleadings 
an<l consequently no issue is framed on it, the mere 
fact that argument is addressed to the Court on that 
point will ncit lemedy the defec' in pleadings, 1929 
A.L. J. M32 = A.I.R. 1925 All. 657. 

OmtssiooB — Provision of law. 

Omission to specify the provision of law in an appli- 
cation is not a serious objection, which can deprive 
the plaintiff of his rights. 92 Ind C^a. 3 I 4 '»=A.I,K. 
1926 Mad. 305. 

- Omission — Pleadings — Want of consideration. 

If the defendant does not plead want of conatdera> 
tion, the question of consi<lcration cannot be gone ir**" 

5 L- B. R. 46 = 2 Ind Cas. 539. 

17. Pleas Included in other pleas. 

Pleas included in other pleas — Major plea 

includes minor. 

W'herc the defence Pleader gave four reasons for t. 
gift being invalid and one of these was that it wa> 
never given effect to. 


PLEADINGS — 14. Inconsistent pleas 
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PLEADINGS — 17. Pleas included in other pleas* 



Held, that luch a pica can very well include the 
plra of want of acceptance by the donee. 74lnd. 
Cas. 8(8 = A.I.R. 1924 Oudh 164. 


— — Pleas Included In other pleas — Loan repadl- 
ated —Pica as to high rate of interest. 

It is not possible ro say, after the decision of the 
Board in the case of Nazir Begnm v. Rao Ragha- 
nath Singh, (23 C-VV.N. 700), that a pica of no legal 
ncccikUy for a loan and that the properly is not at 
all liable for payment of the amount claimed, does not 
Open ihc door for a deftndaot to say that the rate of 
interest is excessive, and place on the plaintiff lie 
onus of proving that the rate of interest is not 
sivc, having regard to all the circumstances which 
prevailed when the loan was made. 71 Ind. Ca«. 933 
«2 pat Bom.L R- 568“ 1923 M. W- N. 3^2 — 

qeC.L.j. 25=4 P.L.T. 29 = 32 M.L.T. 129 = 50 LA. 14 
= 28 G.W.N. 446=18 M.L.W. 767=1 Pat. L.R. 44J- 
4L.R.P.C. 75=A.I.R. 1923 P C. 37=44 M.L.J. 615 
(P.C.). 


Pleas included in other pleas— Confirmation 

of possession — Prayer for possession. 


The words “confirmaiion of possession’* have now 
acquired a technical meaning and include a prayer lor 
recovery of possession if the Court thinks the plaintiff 
is out of possession. It is for this reason that such a 

relief has been held to be consequential relief witliin 

S 7 (iv) (c) of the Court Fees Act. 68 Ind. Cas. 3^ 
= 72 Ind. Cas. 43 = 2 Pat. 198=1922 P.H.C.C. 337- 
4 P.L.T. 71 = 1 Pat.L.R.25=A.I.R. 1923 Pat- *37. 


18. Procedure and duty of Court. 

Procedure and dnty of Court -Duty of Court 

to confine parties to pleadings. 

Parlies ihouM be confined to their pleadings ^ 
Court of law should not allow itself to be persuaded 
to enter into a roaming inquiry or to ^ 

decide points on which the party adversely affected 
has not been given an opporiuuity to put forward his 
defence or to adduce evidence 21 
Ind. Cas. 4 s=.946A.W.R. .27 = (<94G) O.U.N. 

,60 = 1946 O.A. fC.C.) 127=A.I.R. 1947 Oudh 22. 


— — Proceduro and duty of Court. 

plaintiff who is purposely vague in hopes of Ins 
ease being misunderstood by the Court in his favour 
ought to be carefully examined and tied down to 
d'*(,aitc pleadings. 127 Ind. Cas. 524 = A. I. R. 193® 
All. 321. 

___PfOcedurc and doty of Court— Different coa- 
Com pleaded on each side. 

Where plaintiffs set up a particular custom and the 
defendants in terms deny the custom set up by Uie 
plaintiffs and go on to plead a different custom, U w 
not permissible in sucli a case to split up the custom 
but the case as reganis the cuiioru set up cither y 
Uic plaintiffs or by Uic defendants must be taken as a 
whole and not piecemeal. 114 Ind. Cas. 113— A.l. . 
1929 Oudh 204. 

Procedore and duty of Coatt, 

Raker, J.— The Court is l>ound to apply the law 
to the facts proved or ailmiitcd whatever the case of 


the parties may be. no Ind. Cai. 633=52 Bom. 393= 
30 Bom. L.R. 59t = A.I.R. 1928 ^m. 291. 

■ Procedure and duty of Court^Omlaalon to 
plead— Objected by defendant in Second Appeal. 

Where a defect in the plaint was not pointed out 
by defendants in the trial or appellate Court and it 
was also not raised in grounds of appeal to 2ad 
Appellate Court but it was found that both the lower 
Courts dealt with the aspect of the case as, according 
to defendants, the plaintiffs ought to have presented 
as though a direct issue was raised in respect thereof. 

Held: that it would not be in the interests of justice 
to non-iuit the plaintiffs on the mere ground that the 
plaint did not contain any aveiments with regard to it. 
Ill Ind. Cas. 266=28 M.L.W, 213 — A.I.R. 1928 Mad. 

703=55 M.L- J* 369. 

——Procedure and duty of court— Omlealon which 
can be cured by amendment. 

It is, no doubt, true that a cause should be decided 
eecundum allegata et probata but that rule should 
not be applied in an abstract way regardless of we 
circumstADCcs* It would not b€ s^dsfactory to decide 
against a party on a view which might have been 
obviated by a mere amendment of the pleading, and 
in a case where the parties had been allowed to go to 
proof: A.I.R. 1915 P.C. 2 Foil. 104 Ind. Cas. 412= 
A.LR. 1927 Sind 248. 


_^Procedare and duty of Court— Fraud or for* 
gery tdlegatlons — Proof of. 

Where defendants challenged the contract of sale by 
plainti^ on the grounds of forgery and fraud but these 
points were not pointedly put in the defend®^^* 
written statement, and, though perhaps open under 
the general words of the defence and on the issuo, 
it was put without detail or colour, was not raised m the 
cross-examination of the plaintiffs or bis Mincsscs, 

T'*ai only disclosed when defendants*^ witnesses, after 
an iiut.rval of several months, came into the witness 

box. 


Held: that these defences should not be cosily accepted* 
07 Ind. Cas. 543= 1926 M.W.N. 812=3 O.W.N. 73*“ 
AL.J.20=38\f.L.T. 3 = 31 C.W.N. 538=A.I.R- 


1926 P.C. 109 CP«C.). 


CD 


lost 


Procedore and duty of Court— Suit 
bond. 

In a suit 00 lost hood the trial Court must excrcue 
the greatest circumspection and care in deciding tb* 
fundamental question of fact, namely, lois of original. 

97 Ind. Cas. 82=49 All. 7 fi = !*4 A.L.J. 964 -.A.LR. 1920 
All. 741- 


Procedure and doty of Court— Evidence of 

plaintiff. 

As a general rule, however wide and unsatisfactory 
a claim in the plaint may be, it is better for the tnal 
Court to take the plaintiff’s evidence before it <*«• 
misses it. 96 Ind. Cat. 89= A.I.R. 1926 All. 672. 


Procedure and doty of Court — 

tation and fraud. 

Per Kincaid, J. C.— Picas such as misrepresenUllon 
and fraud must be examined with the utmost ngo«r. 


iSS? ^LteADiNfiS — id* l^roceciare and (inty of donrt. 



They are not pleas that an honest man would make 
save in the most exceptional circumstances. They 
are pleas too, which, if allowed, would be capable 
of the most dangerous extension. 82 Ind. Cas. 81 = 
A.I.R. 1923 Sind 25. 

—Procedure and duty of Court. 

Tendency on the part of Subordinate Courts to 
ignore the provisions of O. 8, R. 9 and O. 10, R, i, 
condemned, A written replication is not a substitute 
for the oral examination under O. 10, R. i. 66 Ind. 
Cat. 222=8 O.L.J. 439=A,I.R. 192a Oudh 178. 

" Procedure and duty of Court. 

^^here an agent’s authority to bring the suit is 
questioned, the court ought not, on principle to grant 
a decree unless the authority is proved. 19 C. 678, 
Ret. If merely the form of the authority is questioned 
it is a question of practice and procedure and the 
lower court cannot dismiss suit 00 ihis ground without 
giving opportunity of correcting the defect. 39 All. 343 
==15 A.L.J. 309=39 Ind. Cat. 4^2. 

* Procedure and duty of Court. 

The object of pleadings is that each side may be 
fully alive to the question about to be argued in 
order that they may have an opportunity o» bringing 
forward evidence appropriate to the issues. When the 
pleadings are vague it is the duty of the court to have 
them clearly specified. 1 O.L*J. 591=26 Ind. Cas. 547. 

Procedure and duty of Court — Verification- 
Judges duty. 

, Judges must see that plaints are signed by autbo* 
nsed persons and that verifications arc not treated as 
mere formalities. 7 Bur. I.T. 310=26 Ind. Cas. 240. 

—Procedure' and duty of Court — Vague allege- 
tioni. 

Where vague and loose allegations are made it is the 
duty of the court to ascertain the real controversy 
between the parties. 35 Bom. 182= 13 Bom. L.R« 92 = 
9 Ind.Cas. 765. 

Procedure duty of Court — Public policy. 

It is the duty of Judge, even though no objection 
®ay be taken by any one, to consider whether a rule 
of public policy does not prevent the disclosure of the 
documents or information sought by a party to suit. 
21 <^.B.D. 509, 52t foil. (1902) 4 Bom.L.R. 342 * 


19* Ralaing pleas in appeal. 

•^—Raising pleas in appeals — Defendant’s evi- 
dence supporting the plea. 

Though generally a ground not taken in the plaint 
ought not to be allowed to be urged, the matter 
should be considered when the defendant’s own docu- 
ment supports it and when it appears to have been 
raised in the lower Appellate Court without any 
objection: and the High Court in second appeal may 
ui order to do substantial justice between the parties 
permit such ground to be advanced . 119 Ind.Cas. 556 

— A.I.R. 1929 Pat. 237. 

’-'—Raising pleas In sppeal— Pleas depending 
on evidence. 


It is undesirable that a party, when he has omitted 
to raise a question depending upon evidence for its 
determination in the pleadings, and has failed on the 
points which be has raised, should be allowed in first 
appeal to entirely alter his case according to the cir- 
cumstances and rely upon a fresh ground for the pur- 
pose of defeating the plaintiff’s claim. 95 Ind.Cas. 573 
= 28 Bom.L.R. 513. 

Raising plea in appeal — Objection depending 

on a question of fact. 

An objection not taken in the lower Courts and 
involving a question of fact cannot be gone into in 
appeal. 69 Ind.Cas. ioo5=A.I.R. 1924 Cal. 372. 

Raising pleas in appeal— Validity of notice. 

Validity of the notice, not challenged in the lower 
Courts cannot be, as of right challenged in the 
Appellate Court, though it is open to the Court to 
allow such a point to be raised in second appeal. 
Ordinarily, however, it should not allow it to be raised 
since, plaintiff will be prejudiced as he would lose the 
advantage of withdrawing his suit when he finds that 
a notice was not a proper notice and of bringing a 
fresh suit at once, alter giving a proper notice. 82 
Ind.Cas. 956=20 M.L.W. 433=1924 M.W.N. 830= 
A.I,R. 1924 Mad. 904. 

Raising pleas in appeal — Partition suit. 

Where the plea of out and out division was raised 
and proved false in the lower Court; 

Held, that it could not be pleaded for the first time 
in appeal that there was at least a severence in status. 
79 Ind. Cas. 902=1924 M.W.N. 485=A,I.R. 1924 
Mad. 845. 

Raising pleas in appeal— Plea depending on 

evidence. 

When it is impossible for the Court to come to a 
decision on a new point in the absence of any evi- 
dence the Court ought not to allow the point to be 
taken for the first time in appeal. 64 Ind. Cas. 952 = 
20 All. L.J. 92=A.I.R. 1922 All. 346. 

— — Raising pleas in appeal — Mortgage by Co- 
parcener— Plea as to consideration. 

In a suit by the mortgagee on a mortgage executed 
by the karta of a joint family the onus is on the 
mortgagee to prove tnat the mortgage was a valid one 
and although the defendants have not raised a plea in 
their written statement that the debt for which the 
mortgage was excused was time. barred, they can 
raise the same in appeal for the first time. (14 Bengal 
L.R. 21 RcJ. on.) 61 Ind. Cas. 20=2 P.L.T. 318= 

6 P.L. J- 256=A.I.R. 1921 Pat. 99. 


ao. Redemption. 

— — Redemption — Mortgage not proved. 

Plaintiffs sought for redemption against persons alleged 
to be mortgagees and appellants who were purchasers 
in execution of a decree against some other persons. 
The mortgagees admitted the title of the plaintifi^ but 
the defendant appellants denied the mortgage and the 
right of plaintifls. Tbc lower Appellate Court holding 
that the mortgage was not proved, dismissed the suit. 
Held, that the lower appellate Court having found 
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that no mortgage wa* proved a single Judge of the 
High Court was not jusURed in sending down an issue 
as to the fact and nature of the possession of plain- 
tiffs within the statutory period. The plaintiff* having 
failed to prove the case set up by them, the suit was 
rightly dismisst d. 13 A.L.J. 342=28 Ind. Cas. 602. 
ton appeal from. 12 A.L.J. 12335*27 Ind. Cas. 35.] 

— *-~Redemptioa suit — Mortgage eet up bat not 
proved — Dismissal of suit. 

Where in a suit for redemption the mortgage men* 
tioned in the plaint is not proved, the suit must fail. 
25 Ind. Cas. 197 (AIL), 

— • — Redemption — Suit on foot of one mortgage — 
Relief on foot of another admitted by defendant. 

Where the plaintiff fails to prove the mortgage set 
up by him he may be allo^ved to redeem on the b^i* 
ol a different mortgage under which the defendant claims 
to hold. 30 M. 388 foil, (igif ) I M.W.N. 171 = 32 
Ind. Cas. 624. 

Redemption — Variation —Proof. 

In a suit for redemption based on a specific mortgage 
to two persons a decree for redemption could not be 
had on prior mortgages in favour of the two separately, 
if Uie specific mortgage alleged is not proved. 37 
Ind. Cas. 97C (Pat ). 


21. Relief. 

Relief— Power of appellate Conrt. 

It is an absolute necessity that tlie determinations 
in a cause should be founded upon a ewe to be found 
in the pleadings or involved in or consistent with the 
case thereby made. The appellate Court should not 
offend against this principle- 77 I. A. 15 — ©3 L.W. 232 
= 1950 M,W.N. i68=A.LR. 1950 P.C. 68 = 1950 A.L.J. 
326=i9‘io A.W.R. 292=1950 R.L.W. 31 = 52 Bom. 
L-R. 498=85 C.L.J. 352'=(«95 o)i M-L.J. 4*7 (P-C.)* 

Relief— Doty of Court. 

The whole foundation of a case reits upon pleadings 
and no Court has got the right to decide a dispute on 
a coniidcraiion of a fact which has no basis in plead- 
ings. I.L.R. (1950) Nag. 679=1949 N.L.J. 550* 

— Relief — Subsequent agreement to pay 

enhanced Interest by transferee of the mortgagor. 

After mortgaging certain properties the mortgagors 
transferred part ot them to others. The transferees 
agreed by a letter to pay an enhanced rate than that 
lixcH in the mortgage but the period within which it 
was to be paid was not ijxcd. In a suit by the mort- 
gagees enhanced rate was not claimed in the plaint but 
was claimed in the oral pleadings when it was time- 
barred. 

Held; that this latter relief which was a personal 
one against the transferees on the basis of subsequent 
agreement and not against all the holders of the pfo* 
pcriy together cannot be claimed in the suit though in 
this suit it was bound to fail being time-barred. 114 
Ind Cas. 30f>=A.I R. 1929 Oudh 303. 

Right not fouod io pleadings but decided. 

No doubt relief nc)t founded on the pleadings should 
noi as a ruk be gr.'uited, but where substantial 


matters which constitute the title of all the parties are 
touched in the issues, and have been fully put in evi- 
dence and formed the main object of discussion and 
decision in the Courts, the case does not come within 
the rule; and a declaration of the rights of the parties, 
though not founded on the pleadings may be made: 
(25 AH. 53 (P. C.) Foil; 39 Mad. 634 (P. C.), Dist.) 
93 Ind. ioii=43 G.L. J. 501 =A.T.R. 1926 Cal. 

100 $. 

Relief— Suit for possesalon— Joint poaseselon* 

Where in a suit for possession it is found that parties 
are joint owners of the land, (he proper course is to 
pass a decree for Joint possession and not to dismiss the 
suit and not to refer the parties to Revenue Officer for 
partition. 96 Ind. Cas. 253SA.I.R. 1926 Lah. 567. 

— — Relief — Defective pleadings. 

Where, on account of badly drafted plaint, the relie^ 
sought is not clearlv brought out, but evidence is led 
on right issues and no party is pr^udiced, (he proper 
relief should be granted to the plaintiff. 93 Ind. Cas. 
928=8 L.L.J. 166=27 P.L.R. 344=A.I.R. 1926 Lab. 
4*7- 

— —Relief— Prayer as to. 

Where a suit is brought for (he recovery of money 
charged on a property, the mere circumstance that 
the plaintiff does not expressly ask for relief against the 
property, but asks that a decree may be passed against 
the defendants is not a sufficient indication that be 
intended to claim relief against the defendants 
personally, and not against the property: 95 Ind. Cas, 
1004 (Ouab). 

Relief— Prayer for fenetiU relief. 

A prayer for general rel ief must be consbtent with a 
specihe claim and the case raised in the pleadings. A 
plaintiff, claiming only conffrmation of possession can- 
not get a decree for recovery of possession. 6$ Ind. 
Cas. 2 (Pat,). 

—Relief — Adtlitional . 

Where the plaint contains charges putting material 
facts in issue, the plaintiff can get the relief sought for, 
if it comes under the general prayer. But he cannot 
desert the special relief prayed for and ask for another, 
unless the facts in the plaint will consbtently with the 
rules of the Court, maintain the relief. The test b, 
whether the defendant wJl be taken by surprise and there 
can be no surprise, if relief not specifically claimed u 
coniistcnt with that specifically claimed as well ns with 
the case raised by the pleadings. 43 Cal. 743=®° 
C.W.N. 446=22 C.L. J. 4*9=32 Ind.JCas. 437. 

Relief —Decree. 

Relief granted to (be plaintiff should be restricted to 
the property, set out in the original plaint. ioC.L.J. 
213=2 Iiul. Cas. 492. 

Relief— Further relief. 

Where plaintiff sued for cancellation of pattah on the 
ground ot forgery, the court should not 8® into the 
question of its invalidity as regards plaintiff’s share 
assumes the pattah to be genuine and no relief on this 

? [round can be given under the common form of prayer 
iir further relief, t Ind. Cas, 657 (Cal.). 




i’LEAD)ISCS — a I, Relief. 
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•Relief— Discretion of Coart* 

Where a large relief is claimed the plaintiff is not 
necessarily debarred from any relief to which on the 
facts proved he might be entitled c. g., plaintiff suing 
lor a particular declaration may in the discretion of the 
court get any other declaration to which h-“ is found 
entitled. 9C.L.J. 623=1 Ind. Cas. 530. 


“* — Relief — Redaction In claim — Conrt'e power. 

No reduction can legally be made, when the sum 
sued for IS considerably less than the sum legally due 
frona d^endant even after deducting all the items 
claimed by the defendant excluding the interest payable 

*914=166 P.LR. 1914=24 
Ind. Cas. 660. ^ 


— -Rellcfe— Plaintiff mast succeed In his own 
title. 

. A plaintiff must succeed upon the strength of his own 
Utlc and not upon the weakness of the defendant’s case. 
201 PAV.R. (i 9 I 3)=323 P L.R. 1913 = 20 Ind. Cas. 


’Relief— Mixing op barred claims with reliefs 
not barred- Suit, if can be dismissed. 

A suit is not liable to be dismissed because a barred 
claim IS set up along with other reliefs which are not 
barred. 4 L-W. 44i=(,9i6) a M.W.N. 325=37 Ind. 


ReUef. 


Decree for one share may be granted in • suit for the 
posscision of whole estate. (1915) M.W.N. 968=2 

451=31 Ind. 


Conrt— Relief not claimed 

in the alternative. 

It is not Mmpetent for a court to give a decree for 
Quant^ Merut when there is no alternative claim 
in a suit for commission.. 17 Ind. Cas. 106 (Mad ) 


— 'Relief— Plaintiff to 

right. 


get relief on hfs own 


for rent for the year in suit, the rent of the holding being 
presumed to be a fair and equitable rent until the con- 
trary II proved. sP^t. L.J 406=57 Ind. Cas. 558. 

Relief— Several reliefs, claim for— Failure to 

prove sOme^Decree. 

claiming two reitefi failed to prove one 
relief he can get a decree for the one which he proves 
only. If in a suit for posscision and declaration of per- 
manent and heritable right, plaintiff fails to prove the 
latter, but proves former he is entitled to a decree for 
possession. 2 Pat. L.J. 15=38 Ind. Cas. 543. 


'Reliefs Smaller relief — Contribution. 

The main principle of pracUcc is that plaintiff can 
only recover according to his allegations and proofs, ii 

39 * 8 L.BR. 334, rcf. If plaintiff 

claimed restituuon of (he whole amount of a decree on 
a pronote which he was jointly liable with the defendants 
on the ground that he was only a lurety for them, but 
it was found that he borrowed the money for partner- 
ship purposes the plaintiff could not be given a decree 
foi contribution. 10 Bur. L.T. 119 = 36 Ind. Cas. 464. 






Am vw If • 


Where plaintiff sues for a sum after giving up a por- 
lion to which he is entitled, the defendant will not be 
allowed any reduction if the net amount after deducting 
the reduction claimed, from the amount due, is itill 
greatCT than the suit amount 68 P.W.R. 1914=166 
P. L. R. 1914—24 Ind. Cas. 669. 


^ReUef. 

A plaintiff cannot succeed on a case not to be found 
m the pleading! nor involved in or consistent with the 

6W.R. (P.C.)7; 9W.R. (P.C.) 7 
The Court may afford the relief which the plain- 
tiii forgot to ask in his prayer, under the prayer 
for general relief, provided lucb relief is conformable to 

the CMC made m the plaint. It should be carefully seen 
whether the relief sought may be granted upon the fact! 
stated m the plaint and established by the evidence and 
whether the variance, if any, between the pleadings 
Md the proof will take the defendaot by surprise^ 1 1 
G. L*J* 2 = 3 lad. Gu. 408. 


No relief ought to be granted to a plaintiff excepi 
his own rights, n MX T. 25=(i9r2) M.W.N. 50 = 
M L.J. 225 = 13 Ind. Cas. 788. 


— -Relief— General prayer for — Effect of. 

Where, in a suit for possession of a house, there was 
no prayer that the decree which wa! alleged to have 
been fraudu enUy obtained should be set aside it was 
held that the general prayer for any other relief 
cmbodi^ one for cancellation of Uie decree. 4 Ind 
Cai. 356 (Mad.). ’ 


Relief — Plaintiff claiming too 
really entitled to less— Decree. 


much while 


A plaintiff ought not, by reason of his having claimed 
too much, to be precluded from recovering what ii 
really found due to him undoubtedly, when the plead- 
ings in me case arc wide enough to cover tlie latter 
claim. The question as to whether a decree for the 
l«ier amount i» to be passed is hardly one ofin- 
dulgence. 3 G. L.J. 481=3 A.L. J. 360=28 A. 482= i 

aw.N: efMP.ar- 


Relief — Principal and ancillary. 

The claim for principal relief doei not fail merely 
because the claim for aocillary relief ii found not main, 
tamable. ii Ind. Cai. 537 Oudh. 

ReUef. 

A suit once framed ai a suit for fair and equitable 
rent cannot be changed into a suit for enhancement 
01 rent and the court is competent only to pais a decree 


22. 


for raising pleas. 


-Time for raising pleas— Where the plea goes 

to the root of the transaction. ^ ® 

An obicction to the validity of a deed of transferor 
relinquisWnt does not become inadmissible meie^! 
by reason of the fact that the period for 
had run out, if the person impeaching the validity of 
the .,amr does so on the funtTamenta! ground ul 
cxe.ution. ,28 Ind, Cas. 433 = A.I.R. ,93“ AH. 605. 
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Time for raising pleas— ‘Proof of title. 

Where it is incumbent upon a person to prove his tide 
and not on the opponent to disprove it, it is not neccs* 
stry that the objection to sale deed by the prior person 
in favour of another should have been raised by the 
opponents who does not know of the exi*teQce of the 
conveyance until that fact was disclosed by the prior 
person. A.I.R. 1929 P.C. 303 (P.C.). 

Time for ralalo? pleas— Question offset. 

plaintiffs cannot be allowed to amend their plaint 
and found their cause of action on a question of pure 
fact not alleged in the plaint. 

Where plaioiiff company alleges in the plaint that its 
director had interest in the Contract entered into on 
behalf of the company but does not aver its non dis> 
clourc as part of ‘he cau.se of action, plaintiffs will 
not be allowed, after issues are framed and evidence 
is closed, to make the allegation of non-disclosure. 
(Imperial Mercantile Credit Assocatioo v Coleman 
6 Ch. App. 558 and CoetaRica Ry. Co. v. Forwood. 
1 Ch. 746, FoU.) 115 Ind. Cas. 486=1928 M. W. N. 481 
=A.I.R. 1929 Mad. 353. 

Time for raising pleas. 

It if desirable that parties should be allowed to state 
their picas whenever possible, provided no furiher 
delay is caused by such indulgence. 105 Ind. Cas.s88 
= 39 M.L.T. 273=A.I.R. 1927 Mad. 1007=53 M.L, J. 

504- 

— —Time for raising pleas — Frobibltion to adopt. 

Plantiff relying on the rule of prohibition of adoption 
of daughter’s ion among regenerate classes should 
raise the point in his plaint allowing defendant to 
plead family custom to the contrary, 106 Ind. Cas. 
620=6 Pat. 506=0 P.L.T. 34=A.I.R. 1927 Pat. 145. 

—.Time for raising pleas — Non-compliance with 

statutory reqairementa. 

Where the plaintiffs sued for damages on a contract 
of Sea Insurance and there wai no ‘sea policy’ effected 
within the meaning of S. 7, Indian Stamp Act but 
(be defendants failed to plead the non-compliance of 
the Suiuiory enactment; 

Held, No Cjurt can enforce as valid, that which 
competent enactments have declared shall not be 
valid, nor is obedience to such an enaciment a thing 
from which a Court can be dispensed by the consent of 
the parties, or by a failure to plead or to argue the point 
at the outset. 86 Ind. Cas. 545 = 276001. L.R. 770= 
29 C.W.N. 893 = 23 A..L.J. 105=52 I A. 126=1925 
M. W. N. 257 = 6 L, R. P. C. 66=52 Cal. 4o8=A.I.R. 
1925 P. C. 83 = 49 M.L. J. J36 (P. C.). 

— —Time for raising pleas — Admissibility of a 
document. 

The question as to whether a document is admifsiblc 
or not for want of registration or irrelevancy is eligible 
to be raised at any stage of the case. 82 Ind. Cas. 
949=A.I,R. 1925 Cal 370. 

—Time for raising plcAS— R qU obtained by 

private party— plea of misjoinder taken by the Crown 
at the 6oal hearing. 


On a rule obtained by a party against Aa order for 
fresh trial, the Crown took the objection of misjoinder 
for the previous trial for the first time when the rule 
was about to be made absolute, but their Lordships 
declined to give effect to it. (1904) 31 C. 710. 

23. Varlatloii and new cssse. 

Variation and new case — Determination of 

canse— power of Court. 

Where the plaintiff sets up in the plaint the existence 
of certain thiogs and fails to establish it, the Court has no 
power to decree a difference in state of things or Co 
introduce the cxiitence of new things when such facts 
fly in the face of the allegations pleaded. The deter' 
mination in a cause shoiud be founded u^n a case 
either to be found in the pleadings or invmved in or 
comistent with the case thereby made, 6 W.R. 57 
(P.C.), referred to. A.I.R. 1949 H.P. 7. 

•Variation and new case— Salt on title— Plea of 

adverse pOBSession. 

In a suit for declaration of title to and posieision of 
land if title has been pleaded that title can be based on 
adverse possession extending over 12 years and going into 
this question does not mean making a new case: (24 
Mad. 387. (P.C.). Foil.) 124 Ind. Cas. 7io=A.I.R. 
1930 All. 576. 

Variation and new case. 

A party having claimed on basis of investment in 
commercial speculations cannot claim on another b^is 
when be finds that the first baits is prejudicial to him. 
114 Ind. Cas. 565=1929 A.L.J. 406=49 C. L.J. 335* 
33 C.W.N. 493— 31 Bora. L.R. 710=1929 M.W.N. 
422 = 30 M.L.W, 835=A.I.R, 1929 P.C. 77=57 M.L.J. 
581 (P.C.). 

Variation and new case — Contract— Allegation 

of fraud. 

Per Kemp, J.— Where the real cause of action 
alleged in the plaint is one ex contracta the plaintiff 
cannot by merely alleging fraud base a cause of action 
on fraud. 1 17 Ind. Cas. 4*7 = 53 Bom, 271=31 Bom, 
L.R. 21 = A.1.K. 19295003. 119* 

—Variation and new case — Agent"“Express nntl 
Implied authority* 

Where plaintiff pleads that an agent, who ha* 
purchased poods from him, had an express authority 
from the principal for making purchases. It does not . 
exclude him from setting up a case of implied authority 
if a case of implied authority can be made out from 
the facts aod circumstances and other evidence, ifo 
Ind. Cas. 8i7=A.I.R. 1928 Cal. 863. 

Variation and new cas^— Appeal. 

A party roust not be allowed in appeal to make out 
a new case or a case inconsistent with the case set up 
by him in the lower Court. Nor can an appellee 
Court make out a new case for him which never made 
himself at any period of the trial. Ho Ind. Cas. 9t=5 
O.W.N, 435= A.I.R. 1928 Oudh 330. 

—Variation and new case. 

Plaintiff cannot cht>nge his case at the last mom«t 
especially when be has made do application to amend bu 
plaint, toy Ind. Cai. 4.J0— 23 S.L.R, syo — A.I.R. 1928 
Sind 103. 
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"^Variation and near case — ^Easement aod ease- 
ment of necessity. 

It is not open to a Court to make a new case for a 
p’aiatifl which dors Hut arise in tae pleadings and give 
iiim reliel on the basis of an easement of necessity when 
he fails to establish bis claim as to a right on an casement. 
99 Ind. Gas. 922 = 8 L.L.J. 546*=27 P.uR. 771 =A.I.R. 
i 927 Lah. 36. 

—Variation and new case — Finding by Coart. 

A Court is not bound to find the facts exactly as 
alleged by one party or other. It may rightly hold 
that the truth lies in between. In such cases the 
opposite party is entiiled to notice of the new aspect of 
the case. 95 Ind. Cas. 294= A.I.R. 1926 Nag. 385. 


Variation and new case — Ends of Justice. 
VVhen it appears to the Court that the plaintiff i» 

entitled to an equitable relief it would be well advised 
to allow the plaintiff where the defendant has been 
obviously in default to avail himself ofaijy such equita- 
ble relic! to which he is entitled under tlie law and if 
necessary to treat his pleadings as amended for that 
purpose even at the appellate stage of the suit. 82 Ind 
Cas, 964 = A,I.R. 1925 Cal. 434. 


^Variation and new case— Property acquired 

by a co-percener. 

If it is stated in the plaint that certain lands were 
acquried by A about which the plaintiff could not 
possibly have any definite information, but if in the 
course 01 the proceedings it transpires that it was not 
A but B who h»id acquired the lands as a member of 

the Joint Hindu Family for the family there is no 
variation in the plaintifl»s case disentitling him to a 
decree or discredit his case altogether. 80 Ind. Ca«. 
432 = A.I.R. 1925 Cal. 257. 


as to such the Courts of Justice are not open. (25 
California 622 at P. 657, Foil.) 

The parties should not be permitted to depart from 
the deeds and to establish a case which is contrary to 
their pleadings. The principle is that the determina- 
tion ol a case should be founded upon allegations in 
the pleadings or a case involving and consistent with 
such aUegations. 75 Ind. Cas. 557=37 C. L.J. 552 = 
27 C.W.N. 496=A.I.R. 1923 Cai:57o. ^ 


24. ^Vhat is. 

What is*->Petition for leave to execute a 

decree — Whether. 

A petition for leave to execute a decree is not a 
pleading. 2 Pat. L.J. 24=38 Ind. Cas. 85. 


25. Miscellaneous. 

Miscellancous^Admibsibility of a document 

— Objection as to, 

The objection to a document for want of registration 
is not a mere technical objection, but is an objection, 
of substance going to the fact and the bona fides of 
the whole transaction. 122 Ind. Cas 158— AIR 
1930 Pat. 530. 

—— Miscellaneous — Premature suit — Scope of 
plea. 

The defendant by taking the plea that the suit is 
premature, certainly means that the suit should be 
dismissed, if the Court found that the cause of 
action had not accrued when the suit was filed. 
116 Ind. Cas. 646 =A.IK. 1929 Nag. 137 . 


cage. 


Variation and new case — Court Ending a 


new 


A Court ought not to set up, on behaff of a partv. 

new case which has never been pleaded by him, but 
neiiber party in his pleadings discloses the v’ntire trui 
and the evidence adduced discloses a set of facts whic 
w €ither midway between, or at any rate differer 
Irom, the caie which either party has set up in h 

pleadings, the Court is obviously bound to take noti< 
of the true state of facts as proved by the evideno 
and to give effect to the legal rights which arise 0 
thatslateof facts (23 O.C. 104. Ref.) 87 Ind. Ca 
822-2 O.W.N. 364=12 O.L.J. 342 = 28 O.C. 307: 
A.I.R. 1925 Oudh 617. 


Variation and new cage —Appeal — Principle. 

Plaintiff s allegaiion w'as that although the contldera- 
uon was Rs. 3,000 it was deliberately stated to be 
Ks. 2,000 because they were unable to procme a 
Stamp-paper of the proper vahi^. 


-——Miscellaneous — ‘Demurrer— Plea has not 
been recognised in India. 

It is not desirable to use the word ‘demurrer’ as 
the same in Eiiglinh practice has been abolislied 

since the passing of the Judicature Act while the 

term has never been recognised in India by any of 
the Codes of Civil Procedure. It can only be 
used in India by way of anology to a by-gone 
English form of procedure. 67 Ind. Cas- 326 = 24 
Bora. L.K. 338 = 47 Bom. 182 = A.l.k. 1923 Bum- 24 . 


Miscellanepus— Statute alleged to be ultra 

vires. 

According to the rules of pleading an allega- 
tion of infirmity in any statute on the ground of 
ultra vires is sufficient without assigning fur- 
ther reasons and the question of ultra vires can 
be considered in its wider application and the 
Court need not bind itself to the one assigned 
reason of invalidity. A. I K. 1921 p. C. 163 
( P • C . ). 


Held: in such ctrcumsiant es if they arc pi rniit(ed in 
second appeal to contradict the Btalcmcm in the 
Conveyance they would only be permitted to ajh’gc 
that they have violated the law. Under these riicum- 
stanew the prill* iple applies that a panv cann-.i ,«mc 

into Court with fraud on his Mps and ask for a rrliot 

12 — F. Y. D .— 43 


— — Miscellaneous— Demurrer — Plea of — Allega- 
tion in plaint to be taken as true for purposes 
of argument. 

Where tile court is asked to decide a piehnunury 
issue as to whether the plaint discloses a cause 
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of action, the defendants must be taken to admit 
for the sake of argument that the allegations in 
the plaint are true modo et forma. In doing so 
they reserve fo themselves the right to show that 
these allegations are wholly or partially false m 
the further stages of the action if the preliminary 
point be overruled, hut so far as the preliminary 
point is concerned everything contained in the 
plaint must be taken to be true as stated. 40 
Cal. 598=40 I. A. 56=17 CW.N. 541 = (19i3) 
M.W.N. 406 = 13 M.L.T. 406 = 11 A.L.J. 413 = 17 
C.LJ. 478=15 Bora. L.R. 472=184 P.L.R. 1913 
=25 ML.J. 104=18 fnd. Cas. 949 (P.C.). 

■ — -Miscellaneous— Failure to prov« plaintiff's 
case. 

It is a principle of sound common sense and 
justice that a plaintiff who brings a case and 
fails cannot get a decree on the ground that the 
defendant has failed to prove the counter*casc set 
up in defence by him. 9 Bur. L.T. 114=8 L.B.R. 
334=33 Ind. Cas. 163. 


"Miscellaneous*— Dismissal of suit on. 

To non*suit a person because he has not suffi- 
cient legal advice to draw up the pleadings as 
fully and carefully as they might be» would involve 
great hardship on litigants. (1912} 1 U.B.R. 141 
= 18 Ind. Cas. 568 (L.B.). 

—Miscellaneous — Waiver— Validity of plea. 

There may be circumstances under which a plea 
of waiver cannot be entertained by a court of 
justice as being contrary to public policy. 6 C.L.J. 
62,6C.L.J. in, rel.on. 13 O L.J. 192=9 Ind. Cas. 
698. 

— —Miscellaneous —Value of — Untenable plead* 
ing, if other side can ava<l itself of. 

An untenable pleading by one party cannot be 
availed of by the other party in support of his 
case. 3 O.L.J. 462= 19 O.C. 328=37 Ind. Cas. 23. 

— — Misccllaneons —Variance— not permitted. 

A party cannot be allowed to retire from the 
position taken up by him on which pleas were 
recorded and issues drawn. 8 P.L.R 1913 = 220 
P.W.R. 1913=18 Ind. Cas. 553. 

Pledge. 

Sec Contract Act, Ss. 172, 173, 176, 178 to 
180. 

— Pledgee — Re-pledger — Sale by— Right of pawn- 
er to sue for conversion— Tender — Necessity 
— .Sint for redemption — Prior tender— If ne- 
ecsbary. See SpccMic Relief Act, S. 10. Ulus, 
(b). 53 Mys. II. C. K, 73. 


Pledging of Children's Labour Act 

(II of 1933). 

• S. 2 Agreement to pledge labour. 

Nil agreement whereby the labour pledged is 
Hut to be expended till after the liiTie by which 


.the child has become I5 years of age is not one 
to pledge the labour of a child under 15. A.I.R. 
1938 Rang. 359=178 Ind. Cas. 680. 


Poisons Act (1 of 1904). 

S. 10 Cl. (a) and (b) — Sale of retail poisons 

— Offences. 

A person acting in contravention of S. 10 and 
rules made thereunder of Indian Poisons Act 
by selling retail poisons^ if he is not a quali- 
fied medical practitioner pr a registered chemist 
or druggist to claim exemption under S. 10> is 
guilty^ of an offence. The rules have no appli- 
cation to wholesale sales of poisons. 8 Bur. 
L.T. 244=16 Cr.L.J. 764=8 L B. K. - 532=31 
Ind Cas. 364. 


Police Act (S of 186L)» 

S.l— ‘Police officer’ — Meaning of— Police 

Patels in Berar. 

Primarily the term “Police officer” in S. 25 of 
the Evidence Act means the same as it does in 
the Police Act but it can be extended beyond 
the difinition in S. 1 of the Police Act to cover 
only those persons who like Police officers, com* 
ing within that definition are so much more 
interested in obtaining convictions than any 
member of the community is, that they might 
possibly resort to Improper means for doing so, 
That class does not include police patels in Berar. 
101 Ind. Cas. 599=23 N.L.R. 23=28 Cr.Lj. 471 
= 8 A. I. Cr. R. 66=A.1.R. 1927 Nag.222, 

— — S.2. — Dismissal of Police officer declared 
void and inoperative— Officer is entitled to 
salary withheld. 

When a declaration is granted to the dismissed 
Police Officer that his dismissal is void and 
inoperative, the Officer continues to be a member 
of the X^olice force and is entitled to his salary 
for the period during which the salary was 
with held from him. The Government is under 
statutory obligation under S. 2 of the Police Act 
to pay It. A.I.R. 1943 Oudh 368=1943 0. W. N. 
118=19 Luck. 163= 207 Ind. Cas. I78. 


•— S. 7— Police discipline. 

See for observations in 9 Bom. L. R. 681=31 
B. 480. 

S. 7— Charge against— Enquiry entrusted to 

the bands of Superintendent— Inexpediency. 

The inadvisability of directing a Disttict 
Superintendent of Police to enquire into the 
truth of charges laid against 3 Sub-Inspector ot 
Police was also pointed ont. (1904) 9 C. W. N. 
199=2 Cr.L.J. 51. 
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■ S. 7—Local Government if can delegate dis- 
ciplinary powers under S. 7. 

The General Police Act confers the powers of 
appointment (which connote punishment), on 
certain designated officers, and the local Govern- 
ment cannot by any rules framed by it, delegate 
disciplinary powers to those officers. The 
powers of punishment rest in the officers appoint- 
ed in such behalf by S. 7, General Police Act, 
and therefore the delegation of these powers to 
such officers is ultra vires of the Local 
Government which is not the authority em- 
powered to punish such authority being the 
officers designated. A.I.P. 1938 Rang. 181 = 1938 
Rang. L. R. 104 = .39 Cr.LJ. 614 = 175 Ind. Cas. 
442. 


Ss. 7, 29 — Suspension and conBnement of 

Police Officer for indefinite period — Legality. 

An order for suspension and confinement a Police 
Ofiiccr for an unlimited period of time excreding the 
limits laid down in cl. (b) of S. 7 of Police Act iTfii, is 
illegal and is not an order which a Superintendent of 
Police can legally past at all, nor one which he can pass 
in (he alternative under S, 7 e fthe Act, and no convic- 
tion under S. 29 of the Act for disobeying luch an order 
is maintainable. 

To order a Police Officer to live in the Police lines 
until further orders and not to leave the lines without 
permission is to confine him in those lines. A-T.R. 1932 
Gal, 28 's= 58 Cal. 1132 = 35 C W.N. 547 = 33 Cr.LJ. 15 
= 134 Ind. Cas. 891. 


S. 7--Offenc« punishable under S. 7 is 

Also punishable under Penal Code. 

Section 7 of the Police Act deals merely with 
powers of superiors officers vPolice) in regard 
to the control of their subordinates and does not 
secure the offender from further prosecution 
under Penal Code- 26 P. R. 1915 Cr.=16 Cr.L J. 
788 = 52 P. W. R. 1915 Cr. = 31 Ind. Cas. 644. 


— — S. 7 — Sub-Inspector if a public servant. 

In view of S. 7 of the Police Act as amended 
by Government of India (Adaptation of Indian 
laws) order, 1937.it cannot be said that the Sub- 
Inspector of police IS, a public servant ‘who is 
not removable from his office save by or with 
the the sanction of tlie provincial Government or 
some higher authority.* Th'S being so S. 197, 
Criminal P C. does not apply to him. A. I. R. 
1940 Oudh 382=41 Cr.L'J. 695 = 19400 W. N. 
494=1940 A. W. R. 250=15 Luck. 740 = 188 Ind. 
Cas. 846. 


— — Ss. 7 and 29— Suspension pending enquiry— 
Prosecution under S. 29. 

Section 7 contemplates punishment to be awar- 
ded after the police officer has been adjudged 
by his superior officer to be remiss or ncgl'gcut 
in the discharge of his duty. Where the police 
officer has been suspended, not by way of 
punishmuit but under R 840 of the Orissa 
Police Manual, Voh 1* 1940 page 364, pemling 
the result of the inquiry into liis conduct, S. 7 
has no application. Hence, where a police offi- 
cer has been reported against as having been 
negligent in the discharge of his duties with the 
result that a proceeding has been started aKa-nst 
him for h^^lding an inquiry in to his allcgc-<l 
misconduct and the Superintendent of Police 
having taken the view that his continuance on 
duty pending the enquiry would be prejudi- 
cial to publ'C interest, places him under sus- 
pension and asks the officer to report himself 
at the headquarters of the district to take his 
orders from the inquiring officer, the order 
is not by way of punishment under S. 7. If tlic 
officer commits breach of the order he is 
liable to be prosecuted under S. 29. A.T.R. 1944 
Pat. 256 = 10 C.L.T. 20=11 H. R. 72 = 23 (Pat.l 
225-46 Cr.L.J. 24=215 Ind. Cas. 155. 


Sfl. 7, 29 — Suspension and confinement for unli- 
mited term — Cumulative punishment, if Irgal — 
Police officer. 

An order for sus[;ension and confinetcenl of a Police 
officer for an unlimited | criod of lime exceeding the 
limits laid down in claure (b) of S. 7 is illegal and is 
not such an order which a District Superintendent of 
Police can legally pass at all nor one which he can pass 
in the al emaiivc under S. 7 and no convi'-ijon unrlcr 
S. 29 for dibO^’c'ing such an order is m.aintainablc. 
(1905' 2 C. L J. 616=3 Cr. L.J. 110. 


— — S. 7 — Rules under— R. 226, C. P. and Berar 

Polite Regulations is integral part of Act— Order relro- 
sreciivc iii effect and contrary to R. 22C is void and 
inoperative. 

For purpose of inierpretalion, R. 226 in Part II, 
Chap. Vlll, C. P. and Berar Police Regulations made 
by Provincial Government by virtue of autluiriiy ve>t('d 
in it by S. 7, p. litc Att sln-uld be cad as integral 
part of the Police Act. Hence, an oid« r of disn,issal 
with retrospective effect corurarv to the |•rovi^ions of 
R. 226, Note, (i) panfd by the Inspector-Geneial of 
Police is void and inopfrativc. A.I.K. 1945 Nag. 190= 
1945 N. L.J 216= l.L.R. {1945) Nag. .jGy. 

S. 7 — Rules under — Rr. a47 and 249 (Central 

Provinces)— Applicability . 

Rules Q47 and 2.J9, C. P. and Berar Police Kcgula- 
tiom apply only to an cfficrr wlm has betn susiHiidrd 
pending the enquiry. Ilenc<-, in a <ase where District 
Superintendent ol I'eli- e lar lii iii su^peiminp th«- Sub- 
Tnsjn ctor, •>nly rccori in<‘ ds i<-ii<r(tion <1 1 i« salary, 

Rr. 247 and 249 have no application. .A l .R. 1945 Nag. 
190= 1945 N L.J. 216- 1 . 1 . R. 11945) Nag 4t)9. 


■ S. 7— Rules under— Central Provinces — R 258 

— S. 2 — Siib-In'^pcctor — Scope aid app'icahilily. 


The word ‘'men” in S. 2 does not include a Sub- 
Inipector and as R. 258, C. P. and Berar Police 
Regulations is applicable to ‘‘inm*’ nnlj^thelrispct tor- 
Cencral of Police has no power to m.'ikc a reiri-st-ective 
onier involving forfeiture of pay of a Sub-In.-tpecior. 
Hence, in a rase where the order cf the li Sp- rtor- 
General of Poliie di.miisiiiff a Sub Inspector u void, 
the Sub-Inspector can < liam lii* lal.iry iipi<, the <!ay 1 ,* 
is validly dismissed. A.I.R. 1945 Nag. 190= 1945 N. L. J . 

216=1. L-Rt (1945) Nag. 4G9. 
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S. S'— Scope — Liability of police officer under 

suspension to proiccution under S. 29. 

Under S. ft of the Polife Act, as amended in i89>t, 
a Police Officer does not by reason « f being suspended 
from offire, cease to be a Police Officer; hence he docs 
not by reason of suspension cea»e to be liable to pro.'c- 
eution under S. 29 of the Act for absenting himscll from 
barrarlc iQjsP.VV.N. ‘tQi. 


S. 8— Saepended Sub-Inspector does not cease 

to be Police Officer. 

In the eye of law, a Sub-Inspector who is tutpended 
from service does not cease to be a Police Officer and 
his responnhiliiici continue until he is validiv dismissed 
from the service. A.I.R. 1045 Nag- «9f>=i945 N.L.J. 
216=1. L.R. (1945) Nag. 469. 


Ss. 8 and 29 — Scope and applicability — Police 

Officer under suspension is liable to be proiecuted 
uiKl«*r S. 20. 

Section 8, as amended, explicitly declares that Polic® 
Officer >hall not by reason of being iu>pcn<ted from 
oflicc cease to be a Police Officer. Tnereforc the Police 
Cor»stablp, who, while under tiuprnsion, is alleced to have 
absented himself from barrack is liable to be prosecuted 
under s. 29. 1945 P.VV.N. 391. 


;S. 9 ""Leave — Failure to return to dnty — 

Punishnn-nl -Order to return to duty — Refusal to obey 
— Sreond offence. 

1 he acru«cd, a police constable, did not return to 
duty on the expiry of casual leave for which he v^as 
profccutcd and fined. Duriog the pendency of the trial 
he wai ^uspL■ndcd• After his trial he was rcinsia'cd and 
atketi 10 join, which he did not do. He was tried and 
sentenced to iiiiprisonmi-nt. Hold, that they were distinct 
offi'ruesand th'* accused w.as rightly Convicted. 42. All. 
22=17 .X.L. J. 873=20 Cr.L. J. 575=53 Ind. Gas. 63. 


S. 13 (B), Cl. (c) — Police Constable — Possession 

of money againt orders of Police Commissioner. 

.\ police Constable who pleads guilty of having 
money in his possession ton'rary to the order of the 
Commi.ssiom r of Police but states that he was not on 
duly cannot be convicted wiihmit his defence being 
coiuiderrd and adjudicated upon, as his plea merely 
arnomited to an admission of the fact that he had at the 
liiiir in <|ue5tion money upon his person. iH C.W.N. 1272 
= l j Cr.C.J. 703 = 26 Ind. CaS. 151. 

— — S. 15 (4) — Burden of proving that In assessing 
means ol person under S. 15 (.|), his income from outside 
disturbed area was taken into account is on that person. 

Under S. 15(4), Police Act, only the means within 
tin- ilisiurhcd area can he considered. The burden to 
prove that the Magisirale, in making assessment under 
•S. I {4) look into consideration a person’s means Irom 
oiiiM<le the dit'urbrd area is on such person bcause the 
.ici beiti^f an official act, will he presumed in the first 
uistanci- to have been regularly performed in accordance.. 
'Mill law. A.I.R, 1940 Nag. 123=1940 N.L.J. i8s» 
487 Ind Cas. 703. 


*St 15 (4) — Magistrate's discretion regarding 
means of person not illegally cxerc'S'-d — If cannot be 
attacked in Civil Court. 

The Magistrate is given absolute discretion in deter- 
mining the means of a person under S. 15 (4). That 
being so. unless it is proved that the Magistrate has 
exercised his judgment illegally which means to say 
not in accordance with that section, his decision cannot 
be attacked in a civil suit. A. I. R. 1940 Nag. 123= 
1940 NL J. 18= 187 Ind. Gas. 703. 


S. 15 (4) — ‘‘Means**, how determined. 

While considering the means ofa person under S. 15 
(4), Police Act, what the Magistrate is entitled to 
look to is not only the income derived by (he person 
from the disturbed area but also tbe means which be 
bad of raising the money required for th*! assessment. 
AIR. 1940 Nag. 123= 1940 N.L.J. 18=187 Ind. Cas, 
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— — Ss. 15, 16 — Cost of additional Police quartered 
in village — Distress warrant for realization given to 
Asi'ssraeot Officer — - Whether can be endorsed to 
clerk. 


Where a distress warrant 'or realisatlan of amount 
due by way of cost of additional Police quartered in a 
village is rnirui'ed for executioQ to the Assersment 
Officer, there is no provision either in the Code or the 
rule< framed by the Local Government under S. 386 of 
(he Criminal P.C, enabling him to endorse the warrant 
to hi* clerk. A I. R. 1933 Pat. 214=1 BR 446=16 
P L T. 295=36 Cr.L.J. 7 » 4 “* 5 h Cas. 421 (2). 


■Ss. 15, 16 — Propertv attached, not exclusive 


property uf accutrd but joint family property — Liabt* 
Illy to be attached. 

Where the warrant is not for the realisation of fine 
impoted on any individual but for the realisation of 
cost of the additional Police quartered in a particular 
village which was apportioned on the inhabitants of 
that village, the entire family is the defaulter and die 
wairaiit lur realization it iskued against its head, not 
in his individual capacity but in his capacity as head of 
the fatuity which w<«t assessed to that cost and the 
himily property is liable to be seized. The cost may 
be real z*d as a fine but is not fine. A.I.R. 1935 Pat. 
214= t BR 446=16 PL r. 295“i6 Cr.L.J. 7(4=155 
led Cas. 421 (2). 


’$ 15. Cts. 4 and 16— Apportionment of coat of 


quartering additional police among inhabitants — Depu'y 
Magistrate il can make. 

A Deputy Magistrate has no jurisdiction lo appor- 
tion the costs uf ouartcring additional police among 
the inhahita'its and the fact that an appeal ihera- 
Oom to the District Magistrate is dumissed by him 
will not amount to appuriionmcnt by ihe District 
Magistraie. 40 Cal 452=17 C.W.N. 315=17 C.L.J. 
2 ib = 18 lull. Cas. 142. 


•S. *5*A, CI. 4 — Aaeeeement by Collcctop^N® 


irregularity — buit for recovery of amount paid— 
Remedy. 
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When a statute provides a particular reiredy, a 
general rrznedy in the Civil Gjurt becomes barred. 
Section 15-A, Cl. 4 of tbe Police Act provides that 
every declaiation or assc'sment made or order passed 
by a Magistrate of the district under sub-s. (2) shall 
be subject to revision by the CommissioDer of the 
Division or the Local Government but save as afoie- 
said« shall be final. A suit in respect of the amount 
realized from the plaintiff on account of compensation 
paid to tbe person injured in a ryot, under the Govern- 
ment Notification under the Police Act, is not main- 
tainable in the Civil Court. Even if it is maintainable, 
it is maintainable only on the ground of material 
irregularity in the proceedings of the Magistrate. 
A.TjR. 1941 Oudh 35 S=» 94 i O.W N. 63=16 Lurk. 
421=1941 A.W.R. P2= 192 Ind.Cas. 545. 


“ — S. 15-A, Cl. (a) — Expression “after such 
inquiry"— Inquiry by subordinate of Collector under 
Collector’s orders and supcrvhion — \Micther inquiry 
by Collector. 

The words “after such inquiry” in S. i vA, Cl. (2), 
Police Act, are very material. Where the inquiry was 
made by the subordinate of the Disirict Magistrate, but 
under his supervision and he sanctioned the assessment 
recommendrd by the Deputy Collector after fully con- 
sidering it together with the evidence given in its 
support and the objections made against it, this is a 
sufficient inquiry of the District Magistrate. A.I.R. 
1941 Oudh 355= 1941 O W.N. 63= 16 Luck. 421 =1941 
A.W.R. 82= 192 Ind. Cas. 545. 


“S. IS'A— "Inhabitant” in S. 15-A— Person having 
kotliris In to%vn, whether inhabitant of the 
town. 

Where a person derives his income from some 
kotbris within the area of a town, and those kothris 
are not waqf property, the person is an “inhabitant" 
of the t<-wn within the meaning of S. iS-A, Police 
Act. A.I.R. 1941 Oudh 355=1941 O.W.N. 63=16 
Luck. 421 = 1941 A.W.R 82= 192 Ind. Ca?. 545. 


— -S 17 — Special constables — Qualification — Puni- 
dve appointment, what constitutes — Appointment of 
influential Congreismen as special cctistabU-s — 
Validity. 

Tbe apf ointment of a person as a special constable 
undi r S. 17. Police Act, is not illegal merely becau.se 
be if an influential . Coiigirsmian engaged in an 
anti-govcrnnicut movement or because he is old. 

In appointing special constables under S 17, P<>ltce 
Act, pWma facie, it is a straightforward effort to 
secure the atsittance of leading and influeniial n»en, 
whose authority is likely to be lespectcrl bv the 
villagers in the preservation of peace and order in the 
conoitiom set out in S. 17. Pliy.stcal force i. not the 
sole or even necosardy a pr«-dominani qualTieation 
of a Police Officer even in the regular force and still 
less when the appointment is under S. 17. A.I.R. 
I931 Pat. 140 = 12 P L T. 69= 32 Cr.L. J. 782= 10 I’at. 
596=131 Ind. Cas. 785, 


- Sa. 17, 19 — Special constable, appoint- 

ment of — Refusal to act— Old age, whether 
ttlaqaalilicadon. 


The plea that the accuted was too old to act as a 
special constable must be raised in defence before the 
Magistrate who tries the <;hargc under S. 19 and not 
before the High Court in revision. A.I.R. 1931 Pat. 
140= 12 P.L.T. 69=32 Cr.L.J. 782=10 Pat. 596 = 
131 Ind. Cas. 785. 


•“ — Ss. 17 and 19 — Appointment of special consta- 
bles, when legal — Parties to criminal proceed- 
ings. 

Special ronstables should be appointed under S. 19 
of the Police Act only w'hen it is really intended to 
use them as Police Offiteis and to strengthen the 
ordinary pioiice force, and not otherwise. 

It is objectionable to appoint as special constable, 
parties to dispute against whom complaints have been 
lodged or proceedings under S. 107, Cr. P. C., are 
pending, lo as to handicap them, in their defence. 
43Gal.277=i7 Cr.L.J. 197 = 20 C.W N. 855=34 
lud. Cas. 309. 


■””“S 17 — C P. C., S. 435— Special constables— 
Appointing order — Revision. 

An order under S. 17 of the Police Act appoimiog 
special constables is of an executive nature and not 
opm 'o revision under S. 435, Cr. P. C. 20 O C. 229 
= iB Cr.L.J. 900=42 Ind. Cas. 132. 


Ss. 17 and 19 — Special constable— Refusal 

to serve. 

The failure of a person appointed as a specia 
constable under S. 17 «f ihc Police Act to obey a 
lawful notice issued to him to attend a police station 
amounts to a neglect or refukal to serve as a special 
constable wiihin S. 13 of the P«»liceAci. 28Cal. 411, 
Dist. ig Cr. L.J. 91=43 Ind. Cas. 251 (Ca!.). 


~~Ss. 17, 18, 19, 29- Special constable— Ab- 

sence from parade without permission — Breach 
of duty — Appropriate remedy. 

The penalties provided in S. 29 of ihc Police 
Act for neglect of duties, etc., by Police Officeis 
were not intended to apply to the case of special 
constables with regard lo whom special provisions 
have been made in .S. iq of the Act. Quaere: — Whe- 
ther .S. 18 rf the Art makes the provisions of S. 29 
applicable to such cases. Where the olfcncc charged 
against a special constable was stated lo be ‘absence 

from special constable parade without permission’* 

Held, il.at even if S. 29 of the Act applies to special 
constable.s. it ought not to be applied to cases of the 
kind, but recourse should be had to S 19 which is 
expresfcly enacted to meet the very case of special 
constables. ( 1888) 2 C.L J. 565=10 G.W.N. 70=3 
Cr. L.J. 178. ^ 
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S. 17— Special constabl's, appoiniment of, 

when Illegal —Refusal to $crvc.*~Pen9l Code 

S. 173. 

The only legitimate object for appointment of 
special Constables is to strengthen the ordinary police 
force by the addition of suitable persons to their 
number when the ordinaiy force find themselves too 
few to meet an emergency. In a case of dispute 
regarding the right to the possession of an estate 
hetu-een two parties one of whom was represented by 
the Court of Wards, the Magistrate of the District 
took up the cause of the Utter and alleging that it 
would be impossible to prcseivc the peace without 
employing a special police force, appointed the native 
men of the opposite party as special constables and on 
^he Utter refining to serve as such, proceedings under 
S. 137 of the penal Code were drawn up against them. 
Held, that assuming the Magistrate’s allegation 
about the necessity of additional f>oUcc to be correct, 
it wis an abu c of the law and an act of oppression 
to appoint the native men on one side as special 
constables in order to prevent their asserting their 
alleged rights and so lo give an advantage to the 
opposite parly. That the charge under S. 174 of the 
Penal Code had no relation 10 the offences alleged 
and the proceedings ihcieundcr should be quashed. 
'! he Magistiate in explanation of his action in this 
case had staled that he believed that the parly which 
the man appointed as special constables belonged was 
noi in poiscision. Held, that the law contemplates 
no the Opinions of Magtstraici on such questions but 
thrir judicial decisions. iDccision of rB( 18 ] (1886) 10 

C-W.N. 82 = a C L J. 555=3 J- ’‘^ 9 * 

Ss. ,7, ,9— Circumstances justifying appoint- 
ment of special constables — Disobedience of 
order under S. 17. when no offence under S. i 9 

The cirt '»rostan'‘ei which justify the appointment rf 
special coiwiahlrs under S. 17 of Act V tl «86l arc 
ihit a disturbance of the peace is apprehended, and 
ill at the police force available is insufficient to 
preicrvc the peace and protect the inhabitants of the 
pl.icc where the diiturbancc is apprehended. In the 
absence ol these circurnsianccs an order under S. 17 
it, i oproj>cr and there should be no conviction of the 
persons appointed special constables for disobedience 
ol the same. 35 Cal. 454“? Cr. L.J. idb— (1907) 
la t;.W.N. 3^*6. (1908^ la C.W.N. 737 = 8 CLJ. 66 = 

35 454 - 

S. 19— Special constable — Refusal lo go 

station to take badges and arms; 

Refusal to accompany a police officer to the pdicc 
office situated at some distance not for any purpose 
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of police duty, but simply to obtain the authority of 
appointment to serve as special constables and the 
necessary badges and arms, does not amount to a 
refusal to serve as special constable, and it does not 
constitute an offence under S. 19. (1900) 5 C. W. N, 
i 34=I L R. 28 Cal. 411. 

S. 22— Assault while on duty— Controlling 

traffic in a private place. 

Where a police officer was deputed in a private 
place lo control the traffic on the road leading from 
that private place to the public road and he was as- 
saulted while so discharging his duty: 

Held, the police officer was acting in the lawful 
discharge of his duly ar d the accused was guilty of an 
offences under S, 353, I.P.C. iii Ind.' Cat, 665=29 
Cr. L.J. 905=A.I.R. 1928 Lab. 230. 

S. 23 — Offences under Excise Laws — 

A>5isiance of Police irquisitioned under S. 75, Excise 
Act— Forbearance to tend arrested person for trial. 

Offences against the Excite Laws are not excluded 
from the operation of S. 23, Police Act. Section 23 
requires Police Officcts lo prevent the commission of 
offV-nces and to detect and bring offenders to justice. 

When the assistance of Police Officers has been 
requisitioned under S. 75 . Excise Act, it is the duty of 
the officers to comply with the provisions of the Act. 
Hence, in forlcaiing to send an arrested person for 
tiial, ihcyfoibear in concert with the Excise Officers 
to do an official act within the meaning of S. 161 
I.P.C. A I.R. 1943 229=22 Fat. 76. 


— — S. 23 — Powers under. 

rhe preventive action of the Police is not restricted 
to the prevention of cognizable offences only. The 
Police d''rive their power, not onh from the Criminal 
P.C., hut also from the Police Act and S. 23 of the 
latter Act gives them wide pow-ers for prevention of 
offences and breaches of the law generally. A.T.R. 
1940 Oudh 413=1940 O.W.N. 655=1940 A.W.R. 
^05-- 4 1 Cr. L.J 778= '6 55“ *89 Ind. 

Cas. 655. 

S. 23 — Oral order requiring Bubordlnate to 

ninke search — Legality of. 

Where the City Inspector in requiring hU subordi- 
nate to make a search has not given him an 
writing specifying the place to be searched and so 
far as poaiible, the thing for which search was to bc 
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made, the oral order is not an order lawfully issued. 
A.I.R. 1935 Nag. 237=31 N.LJt. 66 (Sup.)=i6o Ind. 
Cas. 306. 


S. 23^Competent authority* 

The Municipal Committee is a competent authority 
within the meaning of S. 23. 122 Ind. 023.258=25 
N.L.R. 194=1930 Cr. C. 89=12 N.L.J, 127=31 Cr. 
L. J. 382 = A.r.R. 1930 Nag. 33. 


*“ — S, 23 — Non-cognizable cases. 

There is nothing cither in the Police Act, Ss. 23» 24 
and 25 or in the Criminal Procedure Code, which would 
in any way prevent a police officer from lodging a 
complaint with regard to a non-cognizable offence. 120 
^d.Cas. 297=10 P.L.T. 601 = 1929 Cr.C. 274=31 
Cr.L.J. 55=A.I.R. 1929 Pat. 514, 


““ — S, 23— Cr, P.C., S. 149 — Powers of Police. 

Section 149, Cr.P.C., docs not restrict the police 
m their preventive action to cognizable offences 
only. Their powers are defined by Cr.P.C. and the 
Police Act, S. 23. 8L.B.R. 329=ioBur.L.T. 17=17 
Cr-L.J. 347=35 Ind.Cas. 523. 


S. 29. 

Applicability — Police Officer under suspension*— If 
immune from prosecution. See Police Act (As Amen- 
ded m 1895), S. 8. 1945 p.W.N. 391. 


“■ — S. 29 — Compliance with orders — Order of 
transf c r Rescinding of* 

Where a police officer was served with one order of 
transfer and then with another order which he could 
reasonably have construed as cancelling die previous 
order and he did not comply with the first order : 

Held, he could not be convicted of wilful breach 
or neglect of a lawful order made by a competent 
authority. A.I.R. 1922 Pat. 207. 


■ ■ S. 29 — Cowardice in duty. 

A man doing his best to keep rioters out and who 
IS earned into a building by a rush of the very men 
whom he is trying to protect, is clearly showing no 
cowwdicc up to the time that he enters the building, 
and if after entering the building the persons inside 
refuse to let him go out, he is not guilty of cowardice. 
112 Inch Cas. 99=5 O.W.N. 256=29 Cr.L.J. 070= 
II A.I.Cr.R. 2 i 8=A.I.R. 1928 Oudh 285. ^ 


— S. 23 — Report about suspects. 

Section 23 prescribes the duties of a police officer 
and one of the duties mentioned is to collect and 
communicate intelligence affecting the public peace. 
A report, therefore, made by a Sub-Inspector of Police 
to a Superior Officer regarding su.picions against 
arsons raiding within the jurisdiction, fhlls within 
the meaning of S. 23, and a suit brought after a month 
from the date of notice is time barred. 125 Ind. Cas. 
379=A.I.R. 1930 Lah. 592=31 P.L.R. 883. 


25”Orders of Magistrate under — executive 
orders —Revision. 

Where a suit for ejecimcnt was dismissed on the 
ground that the relationship of land-lord and tenant 
was not proved but subsequently the land-lord piescntcd 
an application to ihc Magistrate that the defendant 
had disappeared and that his moveables should be 
taken into possession by the police and the Magistrate 
ordered as prayed on 26th November 192^. 

_ Where the defendant subsequently applied for rc .- 
cinding the order and ihr- Magistrate dismissed the 
same on 19th January 1029: 

Held, that the first order passed bv the Magistrate 
on 28th November 1928 was pas5;cd Iry him as an 
executive officer purporting to act under the Police Act 
•and not as a Court of law or as a Magistrate acting 
in judicial capacity. The second order of 19th Jan- 
uary 1929 was merely consequential on the first order 
and stood or fell therewith. The question of- the 
power of the Magistrate to pass such an order Nsas one 
to be dealt with by his superiors on the exccuiiscsidc 
and the High court had no jurisdiction to reverse ihe 
said orders under the provisions of the Criminal P.C. 
1930 Cr.C. 687=A.I.R. 193.. Lah. 539=31 P.L.R. 
7^5=129 Ind.Cas. 294. 


29 — Diaries with mukhtar. 

A mukhtar who is allowed to have possession of the 
diary by the Police Officer is guilty of the abetment 
of the offence under S. 29, Police Act, as the offence 
continues so long as the diary is in mukhtar’s hand. 
10 P.L.T. 703=9 Pat. 3 i=A.I.R. 11930 Pal. 195. 


S. 29— Escape of prisoner. 

While the accused, two constables, were taking an 
under-trial prisoner by a camel cart at night the 
prisoner wanted to get down to make water and was 
permitted lo do so. The night was dark. The priso- 
ner got liimself free from the rope which was tied to 
his handcuffs and bolted: 

Held, that whatever the rule may be against 
travelling alter dark in this case the constables had 
orders to travel by camel cart and that they commit- 
ted no breach of rule thereby. 83 fnd. Cas. 663=1-26 
Cr.L.J. i03 = A.I.R. 19250086 281. 


— — S. 29 — Essentials for conviction— Deliberate 
violation of duty — Escape of prisoner. 

Before the police offitcr can be convicted of an 
offence unrlcr S. 29. it must be found that be is guilty 
not of mere neglect but of deliberate and intentional 
violation ol duty. Wlier** therefore there is not even 
mere neglect on his part, let alone intentional violation 
of duty, offence under the scition in not made out* i? 
W.R. (Cr.) 3.J, Rel. on. ' ' 


Ihc mere c 3 cap< ol a prisoner from lawful cusiodv 
does not make tl.c constable, in whose charge he waj 
guiliy ..f ail onrnce umler S. 29 of the'^Pedhe Act 

1927 OudV"'25t'^' = 
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S. 29 — Failure toproaecote — D. S. P. ordering 

prosecution. 

When the Superintendent of Police asks a Sub> 
Inspect *r, Police, to register a caie in the Police 
Diary and send up for trial the person concerned, the 
Sub-Inspector has no discretion in the matter and a 
failure to obey the orders of the Superintendent is an 
offence under S. 29. 95 Ind. Cas. 765=7 L.R.A.Cr. 

135 = 27 Cr. L. J. 845 — A.I.R. 1926 All. 56a. 

S. a 9 — Illness — Treatment by private practi- 
tioner. 

There is nothing in the law to require a Police 
Officer to enter a Civil Hospital and not place himself 
under the treatment of a private practitioner when 
he is ill and therefore, he should not be convicted 
under S. 29 if he chooses to be treated by a private 
practitioner. 97 Ind. Cas. 423 = 27 Cr.L.J. 1111 = 
A-I.R. 1927 Lah. 15. 

S. 29— Illness — Reasonable canse. 

Where a police officer who is really ill and is on 
leave fails to report himself fur duty on the expiration 
of his leave, hit failure to report is not without reason- 
able cauie. 91 Ind. Cas. 423»«27 Cr. L. J. ni!=» 
A. I R. 1927 Lah. 15. 

— — S, 29 — Interpretation— Violation of duty. 

Section 29 is to be construed quite widely. The 
words *‘rules and regulations” refer to such rules and 
regulations as arc properly framed by competent auibori- 
tics, that is to say, by the Inspector General. 
So also the words '‘lawful order*’ relcr to any order 
which any officer may lawfully give lo any individual 
nr specific body of individuals under hit command. 
Olfenccs under S. 29 arc not limited lo the wilful 
breaches or neglect ol a rule or regulation or a law- 
ful order but include any ‘‘violation of duly”. 2t 
Cr.L.J. 463, Kel. on. 124 Ind. Cas. 396=10 P.L.T, 
703 = 9 Pal. 3I=A.I.R. 1930 Fat. 195. 

S. 29 -Interpretation— Police Off ic«r. 

The expression “police officer” applies to alt the 
me nbers of the police force in whatever capacity 
(hey may be cinplo/cd, including constables. iiG Ind. 
Cas. 011=30 Cr.L.J, (>35 = 13 A I.Cr.R. 46 = A.I,R. 

1929 Lah. 323. 

— S. 29 * Keeping diaries. 

The meaning of R. 278 of Police Manual Part 1 is 
(hat the Cjurt officer is to keep the diaries in his 
own possession aoil that if the accused or his agent 
call for the diary in any circumstances other ilian 
those mcntionctl in th- earlier part of para, (b) of 
the rule the Court offi.er should refuse to comply 
with the rcrpiest. 10 P.L.T. 703 = 9 Pat. 3l»-A,I.R. 

1930 Pat. 195=121 InJ. Cas. 396. 

S. 29 - Negligence — Violation of duty. 

hvfry m-gligence docs not amount to ‘‘violation of 
tluty,’* witiiin S. 29 much less when it is not wilful. 
10; Iiid. Cas. 771=29 I' L.K. 30 = 29 Cr.L.J. 285 = 
A.I.R. 1928 L->h. i(>4. 

— — S- 29 —Object — Intentional aetj. 

S.'ctioii 29 really is intended to punish intemioiiai 
or willul acta of the police officers as described there- 


in and the expression ^‘withdrawal from duty*' imports 
intentional refusal or cessation to perform one’s duly. 

A police constable who had gone to another station 
to escort an offender, delayed bis departure from that 
station for two days. No order was given to him for 
(he date of bis return. Tbere was some evidence to 
show that under similar circumstances police officers 
had been given two days* bait: 

Held, that be was not guilty under S. 99: 6 Cal. 
G25 and 6 All. 495, Rel. on. 116 Ind. Cas. 6ti = 
30 Cr. L. J. 635=13 A. I.Cr.R. 46=A.I.R. 1929 Lah. 
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— — S. 29 — Order by Police Soperiotendent regala- 
tlng duties of subordinates — legality. 

An order by a Superintendent of police regulating 
the duties of mounted police under command, e.g., 
directing them to groom their hones is a lawful order 
under S. 29 and a disobedience of such order 
renders the guilty person liable to conviction. 91 
Cr.L.J. 465=56 Ind. Cas. 497 (Pat.). 

S. 29 — Overstaying leave. 

Uliere it could not be said that the accused failed 
without reasonable cause to report himself to duty on 
the expiration of bis leave. 

4 

Held, that he could not be convicted under S. 91 
for neglect of duty. 66 Ind. Cas. 67=25 C.W.N. 408. 

S. 29— Rales under. 

The w'ords “document or ioformatton’* used in 
R. 8 >3 of Police Manual Pt, x are comprehensive 
enough to include the police diaries, although (hey have 
been specifically dealt with under R. 278. lo P.L.T, 
703 = 9 Pat. 3 i = A.I.R. 1930 Pat. 195 = 124 Ind. Cas. 

396. 

■— S. 29 — Rules under. 

Rule 26 1 -A of the Police Manual Pt. 1 is merely an 
enabling rule except that in the case of a Magistrate 
who institutes a prosecution he must be the Magistrate 
oftheDist: 1 W.R. 5 Cr. and 9 W.R. 36 Cr., DUt. 
124 Ind. Cas. 396=10 P.L T. 703 = 9 pat. 3i=A.I.R. 
1930 Pat. 195. 

— — S. 29 — Rules under, 

Tnc object of Police Manual, Chapter XIII, para 
314, is to have a record of the opinion of the Magistrate 
upon die first information reports and final reports in 
cognizable ca^cs received from stations and outposts. 
The rule does not apply to Magistrates trying the case. 
67 Ind. Cas. 195 = 3 I’at- L.T. 239 = 23 Cr.LJ. 371- 
A.l.R. 1322 Pat. 97. 

Ss. 29, 18, 19 —Special Constable— Order of 

appointment— luterfcrence by High Court on revision 
—Object of appointment — Executive order — Refusal to 
ac i — Punishment — Prosecution. 

.'\ person who has refused to art as a special constable 
<amio( be proiccutcd under S. 29. The provisions of 
that section were not intended to apply to special 
constables, and cannot be interpreted a.s so applying by 
the operation ol the provision of S. 18. (rOoG) to 
C.W.N. 322. 
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■ ' i S, 30. -• -•MHi 1 

t ia 

i i SYNOPSIS 

1. Conditions in licence. 

2. Dnty of licence. 

3. Interpretation. 

4. Liability of processionists, 
j-,/ Sr Point of doubt. 

imj 6. Scope and powers of police. 

1. Conditions in licence. 

— — S. 30 — Conditions in licence — Vague and 
indenfinfte terms. 

In- a licence issued under S. 30(2). there was a 
condition that the “speed of the procession shall be 
under the directions of the llaqa Magistrate and the 
local police.” 

Held, that before such a condition can be made 
the subject of prosecution it must be entered in the 
licence in clear and unambiguous terms and a licence 
cannot be prosecuted for the violation of a condition 
which is so vague and indefinite that it is difficult to 
hold that the licensee was bound to obey the orders 
of the Magistrate and the local police as to the speed 
of the procession. 114 Ind. Cas. 716=30 P.L..R 
261=30 Cr. L.J. 371 = 10 Lah. 852= A.I.R. 1929 
Lab. 404. 

2. Duty of llcencee. 

Ill 

— -S. SO—Object of licence under S. 30— Duty of 
licensee. 

P^rBfaide, J, — The obeject of the licence is to 
secure observance of certain conditions by every 
member of the procession and not merely by the 
licensee. The licence is granted to the directors or 
promoters ofthe procession as a matter of convenience 
as it will not be practicable to require every potential 
member of a procession to take out a license. The 
directors or promoters of a procession who take out 
^ ^*®®**ce in such a case* therefore* become responsi- 
ble for the conduct of the processionists. It will 
obviously be the duty of the licensee in such a case to 
explain the conditions of the license to all who wish 
to take part in the procession. 

Obiter ; Per Bhidc, J. — Where the conditions of 
the license merely make the licensee responsible for 
certain things and there are no conditions binding 
on the members of the procession as such* the 
licensee alone can be held liable for breach of 
conditions of the licence* for. owing to the very 
nature of the conditions none except the licensee can 
violate them. A.I.R. 1941 Lah. 372=43 Cr. L.J. 145= 
I.L.R. (1941) Lah. 820=197 Ind. Cas. 339 (F.B.) 


S. 30— Duty of licenccc — Responsibility for 

conditions— Sureties. 

It is the applicant for the licence alone to whom 
the licence can be given and who is bound by the 
conditions of the license under S. 30. 

Where the names of certain persons were included 

in the licence as sureties according to the particular 
form of licence used on the occasion. 

Held, that the provision in the licence as to sureties 
was unauthorised by law. 114 Ind. Cas. 716=30 

I929 Lah^iS'" = 852=A.LR. 

12 F.Y.D. — 43 a 


— -S. 30 — Duty of licensee — Procession before 
getting licence. i 


au dppiiwauon IS mane in time the applicant 

IS free to take out his procession whether the licence 

had by then been issued or not. If the license has 
®een issued, he is bound to obey the conditions 
whether it has been delivered or not : If, on the 
other hand, it has not been issued he is bound only 
to see that the general law was not broken. 93 Ind 
C^as. 986=4 Pat. 795=7 P.L.T. 622=27 Cr. L. J. 
522 = A.I.R. 1926 Pat. 173. 

3. Interpretation. 


S. 30 (4) Interpretation — Regulation of music — 

Order that no procession with music would be 
allowed to pass within 40 paces of mosque, if 
amounts to stopping of music or regulation of 
music. 


An order that no procession with music would be 
allowed to pass within 40 paces from a certain 
mosque is clearly a regulation of music that falls 
within the ambit of S. 30 (4). It does not amount to 
stopping of music. A.I.R. 1943 Nag. 199= I.L.R, 
(1943) Nag. 295=1943 N.L.J. 352=44Cr.L.J. 782=208 
Ind. Cas. 417. 


Ss. 30 and 32— Interpretation — ‘Procession*, 

meaning of— Merely carrying idol and immersing it 
in river, whether amounts to procession. 

A ‘procession’ is the action of a body of persons 
going or marching along in orderly succession in a 
formal or ceremonial way, especially as a religious 
ceremony or on a festive occasion. 

Where an image was merely carried down by some 
four or five carriers and immersed in a river and 
there was nothing to be described as a body of 
persons going or marching along in orderly succession 
in a formal or ceremonial way. 

Held, that there was no procession. A.I.R. 1931 
Cal. 128=32 Cr. L.J. 482 = 130 Ind. Cas. 239. 

S. 30 — Interpretation — ‘Issue*. 

In the Act the word “issue” has not been defined; 
but it signifies that, if the D.S.P. or Assistant D.S.P. 
signs the licence and delivers it to some one with 
directions that it shall in due course be delivered to 
the applicant* the licence has been issued within the 
meaning of S. 30. 93 Ind. Cas. 986=4 Pat. 795=7 

P.L.T. 622=27 Cr. L.J. 522=A.T.R. 1926 Pat. 173. 

4. Liability of processionists. 

S. 30 — Liability of processionists — Every 

procession, if requires licence- Joining procession 
license for which is not taken out, if offence. 

Per Bhide and Ram Lall, JJ. — A license under S. 30 
IS not required for every procession. A licence is 
required to be taken under S. 30 only when a breach 
of the peace is apprehended by the authorities 
concerned. It is, therefore, no offence to join a 
procession merely becaucc no licence has been taken 
for it under S. 30. 

Even when a general or a special notice is issued 
under S.30, requiring persons directing or promotina 
a procession to apply for a license but no license is 
obtained and yet a procession is taken out, it is only 
those persons who arc directors or promoters of the 
procession who can be convicted underr S 32 for 
disobedience of the order and not ordinary members 
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of the procession. A.I.R. 1941 Lah. 372=43 Cf. L.J. 
145=1. L.R. (1941) Lah. 820=197 Ind. Cas. 339 (F.B.) 

Ss. 30 and 32— Liability of processionists. 

Licence given under S. 30 to t_ke out procession— 
Procession led by person not licensee— Order of 
Magistrate to procession to move faster while passing 
mosque— Order disobeyed by leader and resulting in 
breakout of riot— Leader charged under S. 32 for 
disobeying order of competent authority and 
convicted— Conviction, held proper— License, held 
governed all processionists. A l.R. 1938 1-aL 425 — 40 
P.L.R. 148 = 1.LR. (1938) Lah. 258=39 Cr. L.J. 
590=175 Ind. Cas. 503- 

Ss. 30 (2) and 32— Liability of processionists— 

Ordinary members of procession— Whether llab> 
Co conviction— Offence under S. 32. essentials of. 

Conviction under S. 32. Police Act. is proper only 
if it is established that the accused were directors or 
promoters of a procession and being under an 
obligation to apply for a licence, did not apply for 
the same. In the absence of a finding by the 
Magistrate that they were convening or collecting the 
assembly , or directing or promoting the procession, 
the conviction should be set aside. The mere fact 
that they were at the head of the procession and 
wearing garlands is not sufficient for a conviction. 
If the accused were merely ordinary members of the 
procession. S. 30 (2) docs not apply to them. A.I.R. 
1933 Cal. 353=34 Cr.L.J. 688=144 Ind. Cas. 185. 

- — S. 30— Liability of processionists. 

Order under S. 30. Police Act. banning procession 
without licence— Procession taken out without license 
—Offence under S. 143. l.P.C. is committed. A.I.R. 
1931 Mad. 484=54 Mad. 1025 = 1931 M.W.N. 489=32 
Cr.L.J. 806=33 L.W. 671=61 M.L.J. 842=131 Ind. 
Cas- 844. 

5. Point of doubt. 

Ss. 30 and 32— Point of doubt— Purushotbam- 

das Park in Allahabad if a public thoroughfare — 
Court in doubt on (he point. 

The Porushothamdas Park in Allahabad is not a 
public thoroughfare and Police auihorities are not 
justified by law in calling the whole of the park a 
thoroughfare and in issuing an order under S. 30. 
Police Act. relating to the whole park on the ground 
that it was a public thoroughfare. If the Court be in 
doubt on the point, it is the duty of the Court to give 
the benefit of the doubt to the accused and not to the 
prosecution in a charge for .in attempt of the accused 
to hold a meeting there- A.I.R. 1933 All. 614=34 Cr. 
L.J. 1062=1933 A. L.J. 1197=55 All. 862 = 145 Ind. 
Cas. 73 a. 

6. Scope and powers of police. 

S. 30 (4)— Scope and powers of police— Music. 

If can be regulated on future occasion. 

Sub-section (4) of S. 30 clearly gives the District 
Superintendent ol Police a right to regulate the 
extent to which music may be used in the streets on 
future occasions, and it is not necessary for him to 
p.iss a separate order on every occasion. A.I.R. 1943 
Nag. lvv = I.L.H. (1943) Nag. 295=1943 N. L.J. 352= 
44 Cr. L.J. 782=208 Ind. Cas. 417. 


S. 30— Scope and powers of police— Power of 

absolutely refusing permission to take out a 
procession — Breaking promise not to take ont 
procession. , ,, f 

It is the right of a citizen to use the public 
thoroughfares, provided that he commits no offence 
in doing so. and the taking out of a procession is not 
in itself an offence* nor does it require a special 
licence, except as provided by S. 30. Police Act. 
Section 30 empowers the authorities to control 
processions, and the manner in which they are to be 
controlled, if it is necessary to control them, is set 
forth in sub-section (2). Neither in the marginal 
note, nor in the body of the section, is any express 
power given to the authorities absolutely to forbid 
the taking out of a procession. It is impossible to 
read into the Act any authority for absolutely 
refusing permission to take out a procession. 

To break a promise to the Superintendent of Police 
made by a person that he would not take out a 
procession is not to disobey an order issued under the 
Act and he cannot be convicted. A.I.R. 1985 All. 
657=1935 A.L.J. 386=36 Cr, L.J. 782=57 All. 
790=1935 A.W.R. 314=155 Ind. Cas. 605. 

S. 30— Scope and powers of police— General 

order that no one shall take out procession without 
licence. 

Section 30. Police Act. docs not empower the 
Superintendent of Police to issue a general notice 
that anyone taking out a procession which might 
pass by a mosque, must take out a license under that 
section. The Superintendent of Police has first of 
all to be satisfied that it is intended by a person or a 
class of persons to take out a procession or bold a 
meeting. He has then to take (he option of the 
District Magistrate or the Sub-Divisional Magistrate 
and if* in the opinion of that officer, such assembly 
or procession, if uncontrolled* may cause a breach of 
the peace* he might then issue a notice, general or 
special, that these persons shall apply for a licence. 
A.I.R. 1932 Cal. 286=35 C.W.N. 187=58 Cal. 879=32 
Cr. L.J. 1005 = 133 Ind. Cas. 192. 

S. 30— Scope and powers of police— Regulating 

music in streets. 

The District Superintendent of Police under S. 30 
is authorized to regulate the extent to which music 
may be used in the streets on the occasion of 
festivals and ceremonies* but a prohibition of every 
kind of music is not covered by the word “regulate**. 
39 All. 131* Rcl. on. 116 Ind. Cas. 814=51 All. 
485=1929 A.L J. 180=10 L.R. A. Cr. 42 = 11 A.I.Cr.R. 
294=30 Cr. L.J. 696=A.I.R. 1929 All. 201. 

S. 30— Scope and powers of police— Operation 

of notification. 

A notification under S. 30 cannot be held to 
operative after the occasion which called for the noti- 
fication has passed away. 106 Ind- Cas. 718—32 
C.W.N. 162=29 Cr. L.J. 126=A.LR. 1928 Cal. 272, 

S. 30— Scope and powers— Power to control 

procession* but not to forbiil. 

Section 30 of the Act gives the police power to 
control processions. In order that this power may 00 
exercised the Act in certain circumstances authorizes 
the police to require persons to apply lor licences. 
The object of this is that adequate arrangements for 
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eoDtfol maybe made in time. But the police have 
so power to forbid the issue of a procession. The 
power to control does not include the power to forbid. 
93 Ind. Cas. 986=4 Pat. 795=7 P.L.T. 622= 27 
Cr.L.J. 522=A.1.R. 1926 Pat. 173. 

S. 30 — Scope and powers of police — Nature 

and scope of — Enforceability—Procedure. 

Where the Superintendent of Police issued the 
following notice under S. 30 of the Act. 

“ I prohibit any procession* formed by any person 
within the municipal area of this district other than 
under licence granted by me. for a period of 3 months 
as I consider such prohibition to be necessary for the 
preservation of the public peace and safety.'’ 

Held per MulUckt J. — ■ 

(1) that S. 30 only means that the S. P. has to be 
satisfied that the procession is. in the judgment of the 
District Magistrate likely to cause a breach of the 
peace; 

(2) that the notification of prohibition though 
general is within the powers of the S. P. to issue ; 

(3) that the order is a * law ’ ; 

(4) that though it did not follow the exact language 
of clause (1) of S. 30 the notification was on the 
whole a substantial compliance and the public were 
in no error or doubt as to its purport. 

Per Das. J.--(l) A notification under S. 30 of the 
Act cannot be regarded as the “ law " for any 
purpose as there is no provision in that Act giving 
such a notification the same effect as if they were 
contained in an Act* 

(2) The notification, even if it is a ‘law* is not 
enforceable as such for the following reasons : — 

First, the police have no power under the Act to 
prohibit a procession where the promoters thereof 
decline to apply for a licence. 

Secondly, there is no power to issue an order to 
have operation for 3 months. The language of the 
section is perfectly clear that the police have the 
power to deal with each case as it arises and that the 
District Magistrate has to exercise his discretion on 
each occasion. Cr. Ref. No. 32 of 1917, Foil. 

Thirdly, assuming the police have the power to 
prohibit, they have no power to prohibit a procession 
anywhere within the municipal area. Such a prohi- 
bition will be ultra vires as it covers even meetings 
in private bouses for a lawful purpose. 

Lastly, the Act requires that the judgment shall 
be exercised by District Magistrate and the order 
shows that instead of that* the S. P. has exercised his 
judgment and has thereby arrogated to himself a 
power not conferred by the Statute. 

(3) The only way by which the order under S. 30 
could be executed (assuming they could be executed 
at all) is only by proceeding against the persons 
opposing such order, under S. 32 of the Act, and not 
by an order for disposal as such a power is not given 
by the section. 68 Ind. Cas. 945 = 3 P.L.T. 585 = 
1922 P.H.C.C. 274=2 Pat. 134 = 23 Cr-L.J. 625 = 
1 Pat. L.R. Cr. 199=A.I.R. 1923 Pat. 1 (S.B.). 

Ss. 30, 31 and 32— Scope and powers of police 

— Order of dismissal— Legality of. 

Orders passed under Ss. 30. 3 1 and 32 do not define 
rights of persons nor decide who is in the wrong in 
be case of any dispute in public place. 


With respect to orders issued by police, the pre- 
sumption is that they are issued in pursuance of duty. 

Whether orders issued by police, are in the exercise 
of duty and are reasonably necessary, is a question 
of fact. 15 N.L.R. 51=20 Cr.L.J. 313=50 Ind. Cas. 
489. 

S. 30, Cl. (2) — Scope and powers of police — 

Licence to control procession— Notice on each 
occasion. 

Under S. 30 of the Police Act there must be a 
notice special or general on each occasion on which 
an intended assembly or assemblies is or are required 
by the Superintendent of Police to be controlled by 
means of licence to be taken out by the persons 
celebrating the festivals concerned. 20Cr. L J. 213 
=49 Ind. Cas. 773 (Pat.). 

Ss. 30. 31 and 32— Scope and powers of police 

— Duty of Police — Whether they can regulate persons 
or they can regulate assemblies under S. 30. 

The police cannot regulate persons or class of 
persons visiting or resorting to a public place. They 
have DO authority under S 3I to issue a general order 
while ‘ keeping order 

Such order of the D S.P. was held to be ultra vires: 
The police can only regulate assemblies and proces- 
sions and music on festivals under S. 30. 39 All 131 
=14 A.L.J. 1072=17 Cr. L.J. 448=35 Ind. Cas. 1008. 

S. 30*A— Applicability, 

S. 30 A of the Act does not apply unless a licence 
has been got and there is a violation of the conditions 
thereof. 68 Ind. Cas. 945=3 P.L.T. 585=1922 
P-H.C.C. 274=2 Pat. 134=23 Cr. L.J. 625=1 Pat. 
L.R. Cr. 199=A.I.R. 1928 Pat. US.B.). 

S. 30-A— Conditions of licence— Carrying of lathi. 

Where a person took out a licence for a procession 
to proceed through Patna City, one of the conditions 
of which was that no member of it was to carry a 
lathi or a sword : 

Held, that the object of a licence under the Police 
Act is to ensure the preservation of public order and 
clearly the licensee must undertake the duty of main- 
taining order throughout the course of the procession 
and, therefore, the licensee was responsible for 
seeing that no member carrying a lathi joined the 
procession on the way though at the start it had no 
such member. 

The fact that S. 30-A, Police Act. gives the power 
to the officers mentioned to stop a licenced proces- 
sion which violtas the conditions of the licence does 
not excuse a licencec from strictly complying with 
the conditions of his licence. 106 Ind. Cds. 706 = 6 
Pal. 763=29 Cr. L.J. 114=9 A.I. Cr. R. 401=9 P.L.T. 
395=.A.1.R. 1928 Pat. 166. 

S. 30-\— Procession ordered to disperse— 

Disabedicn.'c — Offence — Penal Code, S. 143. 

Where a procession has been ordered to disperse 
under powers given by S. 30-A. Police Act. because 
the conditions of a licence have been violated, any 
person who omits to obey the order to disperse is liable 
whether he was aware of the conditions of the licence 
or not. The liability in such a case would be that a 
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person who neglects or refuses to disperse would be 
deemed to be a member of an unlawful assembly and 
punishable under S. 143, 1. I\ C. This would be an 
independent offence committed by a processionist just 
as the act of picking a pocket in the course pf the 
progress of the procession would be an independent 
offence. A-I.R. 1941 Lah. 372=I.L.R. (1941) Lah. 
S20=43 Cr. L.J. 145=197 Ind. Cas. 339 (F. B.) 

S. 30'A— Prosecution for breach. 

Section 30'A merely gives an additional power to 
the officers concerned to stop the procession and 
then, if it does not disperse, to deal with its members 
as members of an unlawful assembly. It is not a 
condition precedent to the prosecution of the licensee 
for violation of the conditions of the licence that 
action should first be taken under S. 30-A. 1 14 Ind. 
Cas. 716=30 P.L.R. 261 = 30 Cr. L.J. 371=10 Lah. 
852=A.I.R. 1929 Lah. 404. 

S. 31— Scope of— Issue of order prohibiting 

doing of legal act. 

Section 3l. Police Act. is intended primarily for the 
purpose of keeping order on the public roads, prevent- 
ing confusion, regulating traffic and avoiding obstruc- 
tion. Orders passed in such cases would be well 
covered by the provisions of that section. But the 
section docs not authorise a Police Officer to issue an 
order which a Magistrate might have issued under 
S. 144, Criminal P.C. to refrain from doing a perfectly 
legal act. Section 31 is obviously intended to empower 
Police Officers to regulate traffic on public roadsi to 
prevent the commission of offences on such roads, for 
example, affrays, and also to do their best to prevent 
obstruction. 

Held, therefore, that the act of the accused was a 

perfectly legal action taking out the bridegroom and 
the bride in palanquins along public roads orhighways* 
and their fadqrc to agree to carry out the instructions 

of the Police Officer to dismount did not amount to 
an illegal act \\ iihin the meaning of S. 153, I. P.C. 
^cause the Police Officer was not empowered to issue 
such an order. If there had been any apprehension of 
an immcdi.itc breach of the peace, be might have 
asked the assembly to di>perse under S. I27« or if he 
had previous intimation of it, he might have obtained 
an order under S. 144 from the Magistrate. Failing to 
have adopted either of these courses, he could not 
arrogate to hinKclf the power to order that the 
bridegroom and tire bride should not go in palanquins. 
A.I.R. 1936 All. 534=1936 AAV. R. 424=1936 A. L.J. 
579=37 Cr. L.J. 1^66=58 All. 934=163 Ind. Cas. 866. 

Ss. 31 and .3fl— Procession —Obstruction to traffic 
nhelher ground for dispersal. 

Under S, 31. Police Act, the Police have power to 
pass any order icasonjbly necessary for “keeping 
order” or ‘‘preventing obstruction.” But the 
question whether a particular order could be to be 
legally justifiable under the section must depend on 
the facts of cadi case. 

The accused were going in a procession on a public 
ro.id. Though the procc.ssion \sas not disorderly, the 
Sub-inspector of Police passed an order under S. 31i 
Police Act, asking them to di^pcrsc on the ground 
that thcie was obstruction to the traffic and the 
were convicted for disobedience of that order: 

Held, that if the procession caused obstruction to 
ir.dfic. the Police would have been justified in 
ordering the pioccssionisis to make room for the 


traffic; the order for dispersal was. however^ illegal 
in the circumstances of the case, and the accused were 
not guilty of any offence. A.I.R. 1931 Lah. 33=32 Cr. 
L.J. 532=32 P.L.R. 52= 130 Ind. Cas. 425. T 

S. 31— Order dispersing processions which are 

not disorderly Is in excess of S. 31. 

Under S. 3I thepolice have power to pass any order 
reasonably necessary for “keeping order” or 
“preventing obstruction.’* But the question whether 
a particular order could be held to be legally 
justifiable under the section must depend on the facts 
of each case. Where the processionists were not 
disorderly and all that was alleged was that there was 
some obstruction to traffic* which the police could 
have easily prevented by ordering the processionists 
to make room for the trafic. 

Held, that under the circumstances the Sub- 
Inspector of Police exceeded his powers in giving an 
order for the dispersal of the procession. 19M Cr. C. 
97=A.I.R. 1931 Lah. 33=32 P.L.R. 52=130 Ind. Cas. 
425=32 Cr. L. J. 532. 


S. 31— Oral order. 

An order issued under S. 3l may be an oral order. 
91 Ind.Cas. 56=27 Cr.L.J. 24=27 A.I.R. 1926 All. 264. 

S. 32 See also S. 30. POLICE ACT. 

S. 32— Applicability- Processionists— Onus cf 

proof. 

Per Full Bench. — It cannot be said that S. 32» 
Police Act. applies only to the licensee and only the 
licensee can violate the conditions of a licence. Any 
member of the procession with knowledge of the 
terms of the licence may be proved to have violated 
the terms of the licence and consequently, may come 
within the purview of S. 32. 

Per Ram Ltll J.— In such a case it is always for 
the prosecution to prove that a processionist charged 
with having violated the conditions of a licence was 
aware of the existence of conditions which are alleged 
to have been violated before he can be held liable. 
The mere fact that a person joined a procession or 
even continued to remain in the procession will not 
be sufficient to prove this knowledge or shift from 
the prosecution the onus of proving this knowledge. 
A.I.R. 1941 Lah. 372=I.L.R. (1941) Lab. 820=43 Cr. 
L. J. 145=197 Ind, Cas. 339 (F. B.) 


S 32 — Applicability — Licence for processlou 

.ranted under S. 30 (2)— Persons in prpccpion other 
:han licensee Tioltling condition of licencer 
;uilty under S. 32. 

Under S. 32. Police Act, the person violaUng the 
condition of the licence granted under S. 3U12J. 
Police Act. for taking out a procession need not pe 
he licensee, where the persons in the procession wno 
ire aware of the condition, violate it. not only is the 
iccncee guilty under S. 32 but also the persons 
/iolating the condition. A.I.R. 1941 Mad. ^9=52 LW. 
S23=(I940) 2 M.L.J. 819=1940 M W.N. 1119-42 
;:r. L.J. 272(2)= 192 Ind. Cas. 311, 

. r 

S. 32— Essentials. 

Knowledge of order is a necessary ingredient of 
he offences punishable under S. 181. l.P. Code and 
5.32. Police Act. A.I.R. 1937 Mad. 535=1937 
VI. W.N. 172=45 L,W. 400=11937) 1 M.LJ. 473=38 
:r. L.J. 620=168 Ind. Cas. 848. 
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— “S. 32 — Breach of licence — Licensee cannot plead 
want of knowledge. 

A licensee assumes responsibilty for the entire con- 
duct of the procession and its component members 
and he cannot repudiate such responsibility by alleg- 
ing that the violation of the conditions took place 
without his consent or even his knowledge or in his 
absence. If any member of the procession is guilty 
of the breach of the conditions of the licence* the 
licensee is liable to be prosecuted for it. 114 Ind.Cas. 
716 = 30 P.L R. 261 = 30 Cr.LJ. 371 = 10 Lah. 
852 = A.I.R. 1929 Lah. 404. 

— S. 32— Interpretation— Expression* **Tiolating 
the conditions ', meaning explained. 

The expression ‘violating the conditions’ which has 
been used in S. 32p Police Act, connotes the idea of 
direct violation on the part of the person whom it is 
sought to prosecute* for example* by carrying a wea- 
pon himself or by expressly permitting weapon to be 
carried or passive violation by not taking due care to 
see that the conditions of the licence were fulfilled. 
A.I.R. 1941 Cal. 113 = 44 C.W.N. 706 = l.L.R. (1940) 
2 Cal. 122 = 42 Cr.L.Ji 325 = 102 Ind. Cas. 850. 

S. 32— Prohibition of organisation— Joining the 

procession. 

When a notice has been, issued under S. 30 (2) 
prohibiting the organizing or promotion of a proces- 
sion without license and a procession is taken out 
without such license the mere fact of joining in the 
procession which was promoted or organized by other 
persons would not amount to a disobedience of the 
order. 101 Ind. Cas. 475 = 8 P.L.T. 245 = 28 Cr.L.J. 
443 = 8 A.l.Cr.R. 38 = A.I.R. 1927 Pat- 191. 

— ^S. 34— Essentials for conviction— Accused drunk 
and not capable of taking care of himself— 
Conviction. ’ 

A filling that the accused corpmitled any offence 
to the ODstructioD* inconvenience* annoyance, risk, 
danger or damages to the passengers on the road is an 
essential ingredient of an offence under S. 34. Police 
Act. It is not sufficient to find that he was drunk and 
Incapable of taking care of himself. A.I.R. 1937 Cal. 
312 = 38 Cr.L.J, 850 (1) = 170 Ind. Cas. 224 (1). 

S. 34, (7)— Essentials for conviction— Obstruc- 
tion, proof of— Ingredients of offence. 

Unless it is proved that an act complained of was 
the obstruction* inconvenience* annoyance* risk* 
danger or damage of the residents or passengers* 
there cannot be a conviction under S. 34 of the Police 
Act. 20 Cr.L.J. 452 = 51 Ind. Cas. 340 (Pat.) 

— S. 34 -Interpretation and scope - ‘Cause’ 
— C. P, Municipal Act. S. 110— Offence under — 
Conviction under Police Act, If legal. 

The word ‘causes’ in S. 34 of the Police Act* is 
not a word of art but has the ordinary meaning ‘allows 
to exist’. A conviction under S. 34 of the Police Act 
is not illegal merely because the act complained of 
also constitutes a breach of S. 110 of the C.P. Munici- 
pal Act. and as such is punishable under that Act as 
well. 20 Cr.L.J. 671 = 52 lad. Cas. 495 (Nag.) 

— S. 34, Cl. (b)— Interpretation and scope — 

'Riotous’. 

The word ‘riotous’ covers the case of a person 
who creates a room in a thoroughfare. 7 P.R. 1916 


Cr. = 35 P.W.R. 1916 Cr. = 17 Cr.L.J. 273 = 34 Ind. 
Cas. 993. 

S. 34— Keeping car by road side. 

Although easing by a man on a public road may 
constitute an offence inasmuch as it couses annoyan- 
ce to the residents or passengers* the mere fact that a 
cart was kept in the partiland by the side of the road 
with a width of 40 feet, cannot raise any presumption 
by implication that it caused annoyance to the public. 
(20 Cr. L.J. 452, Rel, on.) 9 Pat. 97 = A.I.R. 1930 
Pat. 246= 125Iod. Cas. 130= II P.L.T. 615. 


— S. 34— Making water. 

The expression “easing oneself” comprises within 
its abmit “making water” so as to constitute it an 
offence within C1.7*S. 34. 51 C. L.J. 342 = A.I.R. 
1930 Cal. 444 = 127 Ind. Cas. 261. 


— S. 34 (7) -Making water. 

Although making water by the side of road was an 
offence under S. 34 (7) where the Sessions Judge had 
acquitted the accused on wrong construction of the 
section* High Court taking into consideration the 
evidence of annoyance on record and the hour of 
occurrence refused to set aside order of acquittal 
51 C.L.J. 342 = A.I.R. 1930 Cal. 444 = 127 Ind. Cas’ 
261. 


S. 34 Offence under - Requisites to be proved - 

Sentence of rigorous Imprisonment for one month in 
default of payment of fine— Legality. 

To constitute an offence under S. 34 of the Police 
Act* not only is it necessay that there should have 
been some sort of an obstruction on the road but it 
must also be proved that the obstruction in question 
was such as to cause inconvenience or danger to the 
public. Further in such a case it is the duty of the 
Police under S. 31 of the Act in the first instance, to 
require the offender to remove the obstruction and it 
is only on his refusal that necessary action should be 
taken. 

A sentence of a month’s rigorous imprisonment in 
default of payment of fine for an offence under S. 34 
of the Act isnot warrantedbythe section andisillcgal 
Act. 22 Luck. 181=228 Ind. Cas 637=19460 WN 
357 = 1946 A.W.R.(C.C ) 251 = 1946 O. A, (C.C.) 25l' 
= 48 Cr.L.J. 281 = 1946 A.Cr.C. 156 = A.I.R. 1947 
Oudh 132. 


S. 34— Playing cards in street. 

Playing cards is not an offence and does not come 
within any of the eight clauses of S. 34- and the act 
of a constable in prohibiting the men from playing 
cards is not in the discharge of his duty. So any 
assault by the persons so playing on the constable 
does not come under S. 332. I.P.C.* but is an offence 
under S. 323, I.P.C. 92 Ind. Cas. 889 = 27 P L R 

74 = 27 Cr.L.J. 377 = A.I.R. 1926 Lah. 250. 


S. 34— Receiving tips for— Supplying water. 

The expression “exposes for sale ” implies that 
every person who takes any quantity of it (water) has 
to pay for it. A person setting up a chauki (wooden 
board) with an carthern jar filled with water over it 
and supplying water to all those who wanted it is not 
guilty under S. 34 (4) merely because sometimes some 
ot the persons who took water did voluntarily cive 
tips. 92 Ind. Cas. 591 = 24 A. L.J. 292 = 27 Cr L J 
303 =; 7 L.R.A. Cr. 49 = A.I.R. 1926 Ail 288. ^ * 
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~ — S. 34— Scope of— Offence under* if cognizable. 

It the power to arrest without a warrant is liniited 
to any particular class of Police Officers* that does not 
prevent the offence being regarded as a cognizable 
one. 

The phrase “ it shall be lawful for any Police 
Officer to take into custody* without a warrant* any 
person who. wjthin his view* commits any of such 
offences” in S. 34> Police Act* is to be construed as a 
conditional power; rather it limits the power to 
certain Police Officers, not by any category or class* 
but by the conditions existing at the time of the 
commission of the ofrence. and any Police Officer 
witnessing the offence has an unfettered power of 
arrest. Consequently* anoffence under S. 34 can be 
regarded as cognizable offence. A.I.R. 1939Nag.95= 
I.L.R. (1939) Nag. 488 = 1939 N.L.J. 101 = 40 Cr.L.J. 
905=184 Ind. Cas. 231. 

S. 34— Validity of convicton—S. 279* I.P.C. 

The finding of a Magistrate that the accused was 
not guilty of an offence under S. 34 of the Police Act 
necessarily and logically means that'the accused could 
not be convicted of an offence under S. 279 of the 
Penal Code. 88 Ind. Cas. 1=23 A. L.J. 436=6 L.R.A. 
Cr. 143 = 23 Cr.L.J. 1057=A.I.R. 1925 All. 448. 

S. 34— Penal Code, S. 290 — Validity of con- 

fiction — Public nuisance — Definition — Temporary 
obstruction of public tbroughCarc. 

M placed a board in front of his house over the 
water channel and a considerable portion of the road 
way. leaving only a small space by which persons 
could pass by his house. On this board he sat writing 
and delivering to a large crowd of persons vouchers 
for bets which they had made with him about the 
Government opium sales. 

Held, that under the circumstances* although A/ 
could not properly be convicted under S. 34 he was 
liable to conviction under Ss. 268 and 290 of the 
Penal Code. 1906 A.W.N. 317=4 A.L.J. 44. 

S. 42— Applicability. 

Section 42 refers to actions for ‘‘anything done or 
intended to be done under the provisions or under 
the general police powers.” 

Where a suit has been brought against police 
officer for damages for something done in the exer- 
cise of his powers under Criminal P. C.* Police Act* 
S. 42. docs not apply. (30 Ind Cas. 173> Foil.). A.I.R. 
1930 All. 742=1930 A.L.J. 1443. 

S. 42 — Applicability. 

S. 42 of the Act is no bar to the trial of a Police 
Officer for illegal arrest. 65 Ind. Cas. 433=23 
Cr. L.J. 81 = A.1.R. 1922 All. 264. 

S. 42 — Interpretation— -Action'* meaning of— 
Notice. 

" Action ” means a civil action and no notice is 
required by S. 42. Police Act, for criminal prose- 
cution. A.I.R. 1934 Nag. 206 = 35 Cr. L.J. 1416=30 
Nag. L.R. 348=151 Ind. Cas. 759. 

S. 42 — Limitation —Application of Limitation 

Act. 

On the passing of the Limitation Act (9 of 1871) 
the part of S. 42* Police Act (5 of 1861), which pro- 
vides a period of three months for suits contemplated 


by it was repealed with the result that such luits be* 
came subject to (he general law of limition contained 
in the Limitation Act and the special provision of 
limitation contained in S. 42* Police Act (5 of 1861)* 
ceased to be operative. A.I.R. 1930 All. 742=1930 
A.L.J. 1443. 

— — S. 42— Scope of— False statement by Deputy 
Superintendent of Police that be caught under by 
setting a trap. ’ ’ 

Section 42* Police Act only deals with anything in- 
tended to be done under the provisions of the Police 
Act* or under the general Police powers thereby 
given. Where a Deputy Superintendent of Police Is 
accused of falsely saying that he had set a trap and 
had caught an offender* this cannot be said to be 
something done under the provisions of the Police 
Act* or under the general police powers thereby 
given. He was then acting under his powers of inves- 
tigation possessed generally by a superior officer 
over an inferior officer or it may be under Chap. 
16* Criminal P. Code* but he was not acting under 
the Police Act. A.I.R. 1937 Rang. 312=38 Cr.L.J. 
945=170 Ind. Cas. 516. 

S. 42— Scope and extent. 

Section 42* Police Act* applies to actions brought 
for anything done or intended to be done ondcr the 
provisons of that Act or under the general police 
powers given by (hat Act. It does not refer to actions 
brought for anything done under (he Criminal P. C. 
A.I.R. 1935 Nag. 237 « 31 Nag. L.R. 66 Sup. = 160 
Ind. Cas. 306. . t 

S. 44— Police officer— Authority to Order the 

production of documents or attendance at Police 
station. Sec CR. P. CODE* S. 160. 4 Bom. L.R. 644, 

S. POLICE CODE RULES -Constructlbn of. 

A mere rule to the effect (hat when any survcllle 
is at home* proof of his presence can be secured by 
taking a thumb impression on the report docs not 
cast any obligation upon the surveillc to give the 
thumb impression and he cannot be forced to do so if 
he objects. (1902) 30 C. 97=6 C.W.N. 342. 

POLICE CUSTODY-S« EVEDENCE ACT. S. 26. 

POLICE DIARY— 5ee (1) CRIMINAL P. CODE. 
SS. 161 and 162* (2) EVIDENCE ACT. SS. 145* 165- 
167. 


POLICE (INCITEMENT TO DISAFFECHON) 
ACT 22 OF 1922). S. 3 -ApplicablIlty-Speech 
flitacking police and calculated to create disaffec- 
tion among them— Written report not In short- 
hand but only extracts taken by a constable— 
Conviction based on-Lcgalily-Spcech, if should 
have been addressed to members of the police force. 

Where a person was convicted of an offence undev 
S. 3 of the Police (Incitement to Disaffection) Act for 
making a speech w hich was not only an attack on the 
police* but was also calculated to create disaffection 
among them against the Government and 
incite them to goon strike* on the contentions that the 
conviction was bad as it wat based on a report of a 
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constable who bad not taken down the entire seech in 
shorthand but only extracts from the speech as and 
when he could take it down and that the speech was 
hot addressed to the members of the police force. 

Held, while the Court would not encourage 
mutilated reporting of a speech to support a convic- 
tion* it will not be in the interests of justice not to 
support a conviction merely because every word 
uttered by the speaker has not been taken down 
▼erbattm. in the circumstances* as there was not only 
the report but also the oral evidence of the constable 
who reported the speech as to the general drift of the 
speech and since it was not proved there were serious 
omissions that could have given a different aspect to 
the speech and as there was no doubt as to the 
general trend of the speech* the speech fell within 

S. 3 of the Police (Incitement to Disaffection) Act. 

Held, further; that it is not necessary that the 
words spoken should be addressed directly to the 
members of the police force to attract the application 
of S. 3 of the Act. The speaker must have intended 
that bis words should reach the members of the 
police force so that they may act according to his 
appeal. I.L.R. (1948) Mad. 663=1947 M.W.N. 
765=A.I.R. 1948 Mad. 270=49 Cr. L.J. 438=60 
M.L.W. 718=(1947) 2 M.L.J. 376. 

POLICE INVESTIGATION— See CRIMINAL P. 
CODE. SS. 155 AND 162. 

POLICE OFFICER— See (t) CRIMINAL P. CODE. 

SS. 161 AND 162* (2) EVIDENCE ACT. SS. 25. 26 
AND 27. 

POLICE REGULATION— See BENGAL POLICE 
REGULATION. t 

POLICE REPORTS— See Cr. P.C.* SS. 110158. 

POLICE TENURE-See LAND TENURE. 

POLICY OF INSURANCE-See INSURANCE. 

POLITICAL AGENT-See Cr. P.C., S. 188, 

POLYGAMY-See (1) HINDU LAW-MARRIAGE. 
(2) MUHAMMADAN LAW-MARRIAGE. 

PORAMBOKE-See (I) LANDLORD AND 
TENANT. (2) MADRAS ESTATES LAND ACT. 

PORTS ACT (10 OF 1889)-Licenscs under— 
Boats for hire — Authority of Collector to 
revoke — Grounds for revocation — Rules framed 
by Government. 

The Collector has no authority, under the provi- 
sions of the Indian Ports Act. or under the rules 
framed by Government thereunder, to revoke the 
licenses granted to boats plying for hire* on the 
ground that (he continuance of them would affect 
the interests of contractors with Government. (1902) 

4 Bom. L.R. 773. 

PORTS ACT (15 OF 1908). - S. 36-Port 

officer dismissing clerk— If acts on behalf of Secretary 
of State. 

The Port Officer appointed under S. 36 (I )» Indian 
Ports Act, is the agent or servant of the Local 
Government appointed by the Local Government to 
carry out the duties prescribed in that section. All his 
actions under S. 36 must be attributed to him as a 
Government servant and not as a private individual, 
and his actions as a Government servant must be 
regarded as being actions performed on behalf of the 
Secretary of Stale. Where, therefore, the Port Officer 


employs a clerk and subsequently dismisses him. he 
must be regarded as having acted on behalf of the 

Secretary of State. A.I.R. 1934 Rang. 381 = 12 Rang. 

556=154 Ind. Cas. 212. 

* 

S. 54 — Interpretation'-Disobedlence may be 

unintentional. 


The word “disobey” in S. 54 does not cannote 
intentional disobedience. 87 Ind. Cas 914=19 S.L.R. 
136=26 Cr. L.J. 1026=A I.R. 1925 Sind 284. 


PROSSESSION— also. (1) ADVERSE POS- 
SESSION. (2) CIVIL P. C.. O. 21. RR. 35 AND 95. 
(3) CO-SHARER. (4) CRIMINAL P. C., S. 145. 
(5) EJECTMENT. (6) EVIDENCE ACT, SS. 114 
AND 101 TO 104. (7) LANDLORD AND TENANT. 
(8) LIMITATION ACT. SS. 142 AND 144. 
(9J OWNERSHIPS. (10) PENAL CODE. S. 378. 

(11) SPECIFIC RELIEF ACT, SS. SAND 9. 

(12) TORT— TRESPASS. 


SYONOPSIS. 

1. Burden of proof. 

2. Constructive possession. 

3. Co>sharer. 

4. Dispossession. 

5. Evidence. 

6. Meaning of, 

7. Nature of possession. 

8. Possessory title and right. 

9. Presumption about title and possession. 

10. Suit for. 

11. Miscellaneous. 

1. Burden of proof. 

Burden of proof — Jungle land — Plaintiff 

alleging adverse possession— Proof. 

In a suit for title to and possession of a jungle it 
was found that the title was decided to be in the 
defendant in a previous suit and possession was also 
decided to be his in proceedings under Criminal P.C. , 
S. 145 out of which the present suit arose. The 
plaintiff claimed right by adverse possession. 


Held, that under the above circumstances it lay 
upon him to establish affirmatively his adverse 
possession for 12 years prior to the proceedings under 
S. 145. The possession which the plaintiff has to 
prove must be adequate in continuity, in publicity 
and in extent to show that it was possession adverse 
to the competitor and there was special difficulty in 
establishing this in the case of uncultivated jungle 
land in dispute which produced nothing beyond 
self-sown trees and a seasonal crop of wild grass. 
27 Cal. 943 (P.C.) and A.I.R. 1922 P.C. 181, Rel. on 
A.I.R. 1930 P.C. 281=57 1. A. 273 = 32 Bora. L.R. 
1559=11 Lah. 638=31 P.L R. 828=1930 A.LJ 
1369=127 Ind. Cas. 537=59 M.L.J. 399=34 C W N 
1101=52 C L.J. 283=32 L.W. 385 (P.C.J. ’ ‘ 






In a suit for possession of immovable property 
plaintiff claimant must prove that his claim is within 
limitation. ill Ind. Cas. 577=48 C.L.J. 511=28, 
M.L.W. 787=55 M.L.J. 302. 
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-*->Biirden of proof— Limitation. I 

Id a suit for possession the plaintiff caooot sucked 
without proving possession and dispossession within 
12 years. 15 Cal. 473 (P.C), Foil. 94 Ind. Cas. 417 
(Lah.>. 

Burden of proof— Prima facie^ title proved. 

Where a person In possession sues for injunction to 
prevent defendant from disturbing bis possession and 
proves facie title, the defendant, in order to 

resist plaintiff’sclaim successfully mustprovesuperior 
title in him. 25 Bom. 287 Foil. 87 Ind. Cas. 696=27 
Bom. L.R. 474=\.l.R. 1925 Bom. 377. 


Burden of proof— Jungle and— Possession of owner 

and that of adverse possessor— Distinction. 

Where in a suit for recovery of possession of forest 
lands the plea of the defendant was title by adverse 
possession and it was proved that the defendants 
exercised certain fugitive acts of possession : 


Held, that where there is a title in plaintiff the 
defendant should prove the alleged adverse possession 
has all the qualities of adequacy, continuity and 
exclusiveness. 


Held, further that where the holder of the title 
proves that he too has been excrcing during the 
currency of his title various acts of possession, then 
the quality of these acts, even although they might 
have failed to constitute adverse possession against 
another may be abundantly sufficient to destroy that 
adequacy and interrupt that exclusiveness and 
continuity which is demanded from the adverse 
possessor. 66 Ind. Cas. 451=48 l*A. 395=24 Bom. 
I R. 669 = 26 C.W.N. 666=30 M.L.T. 42= 44 Mad. 
883=14 M.I..W. 721 = 1921 M.W.N. 847=A.I.R. 
1922 P.C. 181 =41 M.L.J. 650. 


.—Burden of proof — Dispossession— Land unfit for 
enjoyment. 

Where land is shown to have been unfit for actual 
enjoyment and it continued to be so till within twelve 
years before suit, the plaintiff was presumably m 
possession of it until the contrary is shown. 
2U.PL.R. (Pat.) Ill =(1920) Pat- H.C.C. 245=1 
I'.L.T. 229=56 Ind. Cas. 344. 


Burden of proof— Defendants in possession for 

12 years but land is uncultivated. 

If the defendants held the land uncultivated though 
for 12 years the plaintiff is presumbly in possession 
of them. 30 Ind. Cas. 191 (Mad.). 

Burden of proof— Title, proof of. 

In a suit for possession it is for the party who 
comes into Court to oust the other parly to establish 
the alleged superior title. 240 P.L.R. 1914=26 Ind. 
Cas. 341. 


— ^Burden of proof— Jungle Unds. •! cnoo 

The person .entitled to property is presumed to be 
in possession of jungle lands all along. 15 C.W.N. 
887=(I9n) 2 M’.W.N. 101=10 M.L.T. 157=13 Bom. 
L.R. 806=14iC.L.J. 319=8 A.L.J. 1176=11 Ind. Gas. 
542 (P.C.). j ,, j [jjnrn 

Burden pf proof— Sait— Plaintiff to prove a 

better title. ^ 

'll 

In a suit for possession the plaintiff must prove a 
better title than the defendant. 8 A.L.J. 849=11 
lod. Cas. 981. 

Burden of proof— Suit— Proof by plaintiff of 

enjoyment and dispossession. 

Where plaintiff proves enjoyment and wrongful 
dispossession by the defendant be is entitled to a 
decree unless the defendant establishes bis title. 
9 M.L.T. 409=9 Ind. Cas. 595. , . 

Burden of proof. 

A plaintiff who seeks possession must show the 
date of suit he was entitled to possession. 19 M.L.J. 
347=5 M.L.T. 213=4 Ind. Cas. 30. 

2. Constructive possession. ^ 

——Conitnictive possession— Possession of pa^. 

whether possession of whole. * 

Possession of part is constructive possession of the^ 
whole which is an incident of ownership resulting 
from title. This doctrine does not apply where the 
occupant depends on ground of possession only 
without proving title, (1920) Pat. H.C.C. 146=5 Pat. 
L.J. 273=56 Ind. Cas. 184=1 Pat. L.T. 760. 

Constructive possession- Symbolical possession. 

Symbolical possession in execution proceedings to 
which judgment debtor is a party amounts to actual 
possession as against them. 55 Ind. Cas. 646 (Lah.). 

Constructive -Unoccupied Innd, 

Where a land is uooccuped, the possession must be 
deemed to be with the person having lawful title 
thereto. 21 C.W-N. 304=25 C.LJ. 133=38 Ind. 
Cas. 547. 

—Constructive possession -Symbolical possession— 
Evidence of— Legal fiction— Value of. 

A formal delivery of symbolical possession Is 
conclusive evidence that possession was delivered 
but not that it continued. It is but a legal fiction 
in most cases any yet is valuable in that it affords a 
starting point for limitation. 18 C.W.N. 940=23 Ind. 
Cas. 298. ’<1 

——Constructive possession. 

The doctrine of constructive poseesslon cannot be 
applied in favour of a wrong doer. 13 C. L.J. 625=6 
Ind. Cas. 392. 


Burden of proof. 

The person out of possession must prove the nature 
of ihc transaction by which the person in possession 
obtained that possession. This rule does not apply 
when the original relation of the parties is that of 
mortgagor and mortgagee. The party who alleges 
that the said relation has ceased must prove it. 
5 Bur. L.T. 161 = 17 Ind. Cas. 913. 


Constructive possession— Possession of part— 

Claim on title. 

Possession of part is possession of the whole, if the 
whole is vacant and if the claim proceeds from title. 
Occupation of a part by a wrongdoer does not mMn 
constructive possession of the whole. 12 O.C. 58=2 
Ind. Cas. 63. 
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3. C<H«harer. 

Co-6luirers — Forcible dispossession. 

Where forcible possession is taken civil Courts should 
restore possession without exercising their discretion in 
the matter of equitable relief to the persons who have 
taken forcible possession. Thus where a plaintiff co- 
owner acquires a tenant right for his excltislve benefit 
the defendant co-owner has a right to claim joint 
•occupancy or occupancy in common in the acquired 
land but where the latter who is also a lambardar, 
forcibly disposses the former the Court should pass a 
decree restoring possession 122 Ind. Cas. 439= 
35 N.L.R. i86=A.I.R. 1930 Nag. 56. 

-^—Co-sharers — Building on common land. 

Where one of the co-owners builds on the common 
land without the consent of the rest, the building should 
not be demolished unless the remaining co-owners 
can prove that the action has caused them such a material 
injury as cannot be remedied by partition of the com- 
mon land. 60 Ind. Cas. 531=3 U.P.L.R. (Lah.) 22. 

— Co-sharer— Onster. 

Cases between co-owners should de decided accord- 
ing to justice, equity and good conscience. Ordinarily 
one co-sharer is entitled to keep pt^ession of a portion 
•of the joint property and to enjoy it in exclusive 
possession so long as he does not deny the title of his 
co-owner or oust him in the eye of law. The remedy of 
the co-owners in these circumstances is to apply for 
partition or compensation. 3 Pat.L.J. 426=46 Ind. 
Cas. 162. 

■ Co-shares — ^Exclusion. 

Possession of co-owners is prima facie joint. One 
co-sharer seeking to defeat another’s claim must 
prove special circumstances justifying exclusive occu- 
pation of the joint property. A co-sharer ousted by 
another from joint property can recover joint posses- 
sion. 24 C.L.J. 165 = 20 C.W.N. 1258=35 Ind. Cas. 

36. 

——Co-sharers— Joint possession— Purchaser from 
tenant -in-comm on . 

Where at a Court-sale the purchaser buys the rights 
of some tenanls-in-common who were never in posses- 
sion of piece of land sold, a decree for joint possession 
ought not to be passed in favour of the purchaser. 
18 C. JO, Rcl. on. 25 M.L.J. 352 = 14 M.L.T. 346=21 
Ind. Cas. 314. 


surface owner. 91 Ind. Gas. 169=5 Pat. 80=7 P.L.T. 
188 = 1925 P.H.C.G. 254 = A.I.R. 1926 Pat. 130. 

Diqiossessioa — Mutation order. 

Where the adoptive father made a declaration in a 
deed that he was holding certain properties as trustee 
for the adopted son, and subsequently the Revenue 
Court on the application of the adopted son ordered 
mutation in his name held, that these constituted 
clear dispossession of the adoptive father. 69 Ind. Cas. 

97 [ = 20 A.L.J. 945 = 45 All. 169 = A.I.R. 1923 
All. 58. 

5. Evidence. 

—Ev idence P roclamation by Grown. 

Where the question was whether the appellant’s 
statement of claim contained an allegation, either 
cxprCM or by necessary intendment, that the land in 
question ever came into the possession of the Crown 
Or of some agent for the Crown, and it appeared that 
the only relevant allegation in the statement was one 
which referred to the provisions of a proclamation by 
the Crown by whicn it vested the land in its alleged 
agent and gave a direction that he should sell the 
same, held, that there was no allegation of possession 
by the Crown or by its agents. The provisions of the 
proclamation do not involve and vesting in the agent 
of possession or of any taking by him of possession. 
The whole of the duties of the agent under the pro- 
clamation could be performed without possession. 
31 L.W. 566=58 M.L.J. 375=131 Ind. Gas. 141 = 
A.I.R. 1931 P.C. 51 (P.C.). 

' Evidence. 

Where parti land has been leased for a special 
purpose, e.g.y bandh, i.e., throwing up earth from the 
tank, the fact, that the lessee merely used it for 
scraping grass does not indicate any possession of it 
by him. 127 Ind. Cas. 524=A.I.R. 1930 All. 321. 

—Evidence — Order under S. *45, Cr. P. Code. 

An Order under S. 145 of the Magistrate is admissi- 
ble as evidence of the fact as to who was declared 
entitled to retain possession and these orders arc 
admissible against all persons when the fact of posses- 
sion on the date of the order has to be ascertained. 
But as between parties to the proceedings such an 
order is also admissible as evidence as regards posses- 
sion before two months of the date of the order. 29 
Gal. 187 (P.C.) Rel. on. 34 C.W.N. 358=A.I,R. 1930 
Cal. 450 = 57 Cal. 987=128 Ind. Gas. 231. 


Go-sharera — Existence of tenants settled by 
co-sharer— If sufficient answer to claim for khas 
— Occupancy rights. 

The mere fact of the existence of tenants settled by 
another co-sharcr is not sufficient answer to a claim for 
joint khas possession unless rights have been acquired 
which would form a complete defence, e.g., occupancy 
right. 13 Ind. Cas. 694 (Cal.). 

4. Dispossession. 

——Dispossession— Underground rights. 

The mere omission of the mineral owner to do 
anything with the subject-matter of his grant will not 
be a decision or dispossession of him in favour of the 

12 — F Y D — 44 


Evidence— Entries in survey proceedings. 

Where plaintiffs were entered as in possession in 
the cadastral survey of 1897, and in the revisional 
survey of 1918 the defendants were entered as in 
possession, the plaintiffs cannot be presumed to be in 
possession upto immediately prior to the date of the 
revisional survey, and the two entries arc quite con- 
sistent with the fact that the defendants came into 
possession long before. J2 P.L.T. 543=A.I.R. 1930 
Pat. 410. 

Evidence — Patta. 

Tliough pattas issued bv revenue authorities may 
not be evidence of title, they are certainly evidence 
as to possession. 108 Ind. Cas. 760=51 Mad 1 = 
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27 M.L.W. 6u=A.I.R. 
1 74 (F.B.), 


1928 Mad. 299=^54 M.L.J. 


E vide nee — For amboke. 

The mere fact that the fishery in a common poram- 
boke village tank was leased out by the temple trus- 
tees would not go to catablish the ownership of the 
temple in the tank, and where one of the villagers in 
the exercise of his right to the common tank fishes in 
the tank, it is a bona fide assertion of a civil right, and 
not a theft. 92 Ind. Cas. 855 = 22 M.L.W. 673= 
27 Cr.L.J. 343=A.I.R. 1926 Mad, 210. 

Evidence — ^Title to zamindari — Payment of 

revenue and receipt of rent. 

The proof of possession or receipt of rent by a 
person who pays the land revenue immediately to 
Government is prima facie evidence of an estate of 
inheritance in the case of an ordinar>‘ zamindari. The 
evidence is still stronger if it be proved that the estate 
has passed on one or more occasions from ancestor to 
heir : i I. A. 268. 

But the mere fact that the plaintiff is in possession 
and pays Government revenue for the estate will not 
prove that he is the nearest heir of the last holder and 
if the property is not an accretion to the Raj, he can- 
not succeed only upon his possessory title. 93 Ind. 
Cas. 454=5 P.L.T. (Sup.) t=A.I.R. 1925 I*at. 68 
(P.B.). 


4* Cal. 350=18 C.W.N. 498=15 Cr.L.J. 385=25 
Ind. Cas. 985. 

•>->-<-Evideiice — Length of possession. 

An order as to mutation of names is not sufficient 
evidence of the actual period of possession. 9 Ind. 
Cas. 456 (All.). 

Evidence of — ^Proof. 

So long as possession can be referred to a right 
consistent with the subsistence of an ownership in 
being at its commencement, so long must the possession 
referred to that right rather than to a right contradict- 
ing ownership. 33 All. 463=8 A.L.J. 324=9 Ind. 
Cas. 572. 

— 'Evidence of — ^Presumption. 

If the evidence of possession is found to be of equal 
weight on both sides the presumption is that possession, 
goes with the title. 13 C.L.J. 625=6 Ind. Cas. 392, 

6 . Meaning of. 

Meaning of. See SPFXIFIC RELIEF ACT, S. 42. 

Meaning of. 

Possession is a legal expression and can be proved in 
many ways. A man can be in possession by cultivating 
himself through his tenants. 14 A.L.J. ic66=36 Ind. 
Cas. 427. 


■^—Evidence— Recitals in deed. 

A formal recital as to the delivery of possession, like 
a fonnal recital as to the price, which is to m found 
in nearly every sale deed, wotild be a very ^,'55® 

of evidence even between the parties to the deed. The 
vendor cannot be deented to have delivered posscss- 
sion by the mere act of executing the deed. 69 Ind. 
Gas. 409=A.I.R. 1923 Lah. 31. 

Evidence — Realisation of rent. 

payment of revenue may or may not be an act of 
ownership according to circumstances, but the realisa- 
tion of rent from tenants is, and is evidence of j>osscs- 
sion. 69 Ind. Cas. 883=A.I.R. 1923 Nag. 95. 

Evidence — Nature of. 

Word “ possession ” is a legal term and no importance 
can be attached to the evidence of witnesses, who 
come and swear that the land was in iKJsscssion of 
somicUkIv or other. The evidence that would satisfy 
Court would be evidence of acts giving rise to the 
iiifc n nce that a party has been in possession. 2 P.L.T. 
59 = A.I.R. 1921 Pat. 234 = 57 lufi. Cas. 744. 

Evidence — Possession. 

In a suit for possession of land by the Secretary of 
State, it is not necessary to give any further evidence ol 
possession than that of the plot of the land in dispute is 
a part of nazul lands belonging to Government. 12 
A.L.J. «94 = 2b Ind. Cas. 86. 

Evidence — Fire arms. 

'l lu: knowledge of the existence of firc antes found in a 
lint oil .search should not without further evidence, be 
itupoiicd to any other person than the occupier tif 
tlic hut nor would that presumption ojxrraics even 
against him if it could be proved that it was jxissible 
the arms might be there without his knowing it. 


^Meaning of-^Ownership differs from posses- 
sion. 

Ownership and possession arc two distinct concep- 
tions and it is not necessary that in every transfer of 
ownership by act of parties there should be a transfer 
of possession. 33 All. 683=8 A.L.J. 746=11 Ind. 
Cas. 762. 

•-^—Meazdng of— Physical contact. 

Not merely phsyical contact, but mere possibility oF 
the person dealing with a thing exclusively constitutes 
posscs.sion. 43 Bom. 550 = 21 Bom.L.R. 251=20 Cr. 

L.J. 30«=5« 999- 

—Meaning of — ^Three main divisions. 

possession may roughly be divided into three mam 
divisions : detention, imperfect or qualified possession^ 
and perfect or unqualified possession. Qjialificd posses- 
sion is that kind of pos.scssinn to which the law has 
always attarlied the right to possessory remedies, il 
Bom.L.R. 926=4 Ind. Cas. 652. 

—Meaning of. 

possession means the physical possibility of a per- 
son dealing with a proi>erty as he likes and not 
physical possession. 231 P.L.R. 1914=133 P.W.R- 
19:4=14 P.R. 1915 = 25 Iml. Cas. 35. 

Meaning of— Lawful possession — What is. 

Lawful possession means possession which has been 
got neither by force nor fraud, i O.L.J. 225=17 
O.C. 157 = 24 Ind. Cas. 45. 

Meaning of — ^Juridical possession. 

Possi'Nsioa could not be said to be juridical where it is- 
taken behind the back of the defendant who did not 
acquicste therein but sought to evict the plaintiff a^ 
soon as he discovered his ilisposscssion. 9 S.L.R. 220= 
34 Ind. Cas. 494. r 
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7. Nature of possession. 

Nature of possession — Animus. 

When a person has possession of another man's 
property, the legal character in which he holds it is to 
be determined by his animus. 

N was in possession of property belonging to K. K 
made a contract of sale of the property to M. Subse- 
quently K sold the property to N. 

Held, that N had taken possession of the property 
in his own right under sale deed and that he could not 
be regarded as having taken possession under any ex- 
press trust for the benefit of M merely because N had 
notice of his prior contract of purcnase. 1 16 Ind. Cas. 
70=A.I.R. 1929 Nag. 298. 

Nature of possession — Zaznindari Parti land 

— Mere possession of. 

The parti land of a village is presumed to be in the 
possession of the zamindar and Court of Wards repre- 
senting the zamindar must be held to be in possession 
of the land. Mere physical possession without any 
title gives no right and, where the defendants are 
unable to set up any title though they may have been 
in physical possession of the land, they cannot set up 
any right. 6 O.W.N. 859=10 L.R.A. (Rev.) 388= 
A.I.R. 1929 Oudh 447. 

■ Nature of possession^Symbolical possession. 

All posscsiion of immoveable property, and indeed 
of all but the smallest pieces of moveable property, is 
symbolical. The difference between actual and sym- 
bolical possession according to the ordinary use of the 
terms in reference to immovable property, is a differ- 
enccin the duration of the possession only ; posses- 
sion for short but undefined period, is called symbolical 
and for any longer period it is called actual, qq Ind 
Cas. 125=A.1.R. 1926 Nag. 328. * 

8. Possessory title and right. 

Person in possession of immovable uronertv 
^Rights of. K 7 

When a person is in actual physical possession of 
immovable property, nobody can oust him from his 
possession except the owner. 5 J. & K. L.R. 194. 

Possessory title — Nature of. 

A person who is in lawful and undistrul cd possession 
of any property though wthoui title, has the right to 
continue in possession until he is evicted by the person 
who is the real owner of the property. His peaceful 
possession is by itself a title which is good against the 
whole world except the rightful owner. I. L.R 20 
Cal. 834, Kcl. on. 1950 A.L.J. 615. 

Possessory title — Possession of co-sharer. 

Mere previous possession will not entitle a plaintiff* 
to a decree for possession except in a suit under S. 9 of 
the Specific Kdicf Act. If the previous possession of 
the jilaintifT was meredy that of co-sharer, it cannot be 
.said that he was in possession of a share greater than 
that to whirli he was entitled and he cannot recover 
possession of the whole of the property. 82 CLJ 
320=A.I.R. 1947 Cal. 434. 

Possessory title — Relief on basis of. 

Where a person who had been in peaceful possession 
of a certain land for a number of years under an un- 


registered patta from his landlord had been disposses- 
sed by a trespasser, his prior possession is prima facie 
evidence of title sufficient to enable him to recover 
possession, from the latter who cannot establish a better 
title to the property. A.I.R, 1947 Pat. 444=29 
P.L.T. 17. 

Possessory title and rights^Rjght to set uu 

as defence. 

Possession is a good title against all except the rightful 
owner. Where a person purchased certain property in 
execution of a simple money decree agairst a Hindu 
father and it was not provided that the debt for which 
the property was sold was tainted with illegality or 
immorality. 

Held, that he could defend his possession by con- 
testing a suit on a mortgage executed by the father on 
the ground that it was exectued for an immoral or 
illegal purpose. 128 Ind. Cas. 829= 1930 A.L.J. 1528 
=A.I.R. 1930 All. 852. 

P®®s®®sory title and right — True owner. 

A person in actual possession had a possessory title 
against the whole world and can be dispossessed only 
by true owner. (137 P.L.R. 1902, Foil.). 117 Ind. 
Cas. 904=A.I.R. 1930 Lah. 220. 

^—Possessory title and right — True owner. 

A plaintiff can be given a decree for possession on 
the basis of his possessory title even in cases other 
than those under S. 9, Specific Relief Act, but such a 
decree can be granted only against a person which 
not the rightful owner. 7 O.W.N 547=A.I.R. 1930 
Oudh 374=126 Ind. Cas. 675. 


—Possessory title and right — True owner. 

A decree cannot be given on the ground of posses- 
sory title against a true owner unless such a title has 
ripened into complete ownership by adverse posses- 
sion extending for more than 12 years. 119 Ind. Cas. 
872 = A.I.R. 1930 Oudh 184. 


Possessory title and right — Trespasser. 

Where the plaintiffs ha<l a lawful possession of the 
land and it «ippc*ar<*d that the contesting defendants- 
were interfering as mer<‘ iicspasscns. 

Held, that the plaintiffs could rely on their posses- 
sory title anti obtain an injunciit’n under S. 54 of the 
S^*cific Relief Art. 115 Ind. Cas. 480=10 Lah. L.J. 
480, 


Possessory title and right — Stranger. 

Pers<»ns in possession whether they have a title to 
the land or not, are entitled to retain possession as 
against the persons who arc otii of possession and can- 
not prove any title, m Ind. Cas. 718=10 L.R A 
Rev. 75. 


Possessory title and right — True owner. 

A possessory title is good against the entire world 
except against the true owner. 100 Ind. Cas 21 r= 
A.I.R. 1927 .MI. 7G0. ’ ^ ^ 


< 


Posscs.ion law! ..lly attained in the sense that it was- 
not procured by Inrce or fraud but peaceably, no one 
interested opposing, is eniitlc<l to be maintaired against 
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all comers except such as could plead prcfercaiial title. 
12 All. 51 (P.C.), Foil. lOO Ind. Cas. 278=45 C.L.J. 
i 26=A.I.R. 1927 Cal. 931. 

>->Pos8e«sor3r title and right— True owner— 
Applicability of English Law. 

The principle of the English Law to the effect that 
■possession is a good title against all but the true 
owner and entitles the possessor to maintain an action 
for ejectment against any other person tlwn such 
owner who dispossesses him has been adopted in India. 
97 Ind. Cas. 369=A,I.R. 1927 Lab. 11. 

Possessory title and right — Trespasser. 

A person is entitled to bring the suit for possession 
merely on a possessory title and the defendants who 
arc only trespassers cannot plead the title of the true 
owner. 100 Ind. Cas. 62=A.I.R. 1927 Mad. 572. 

possessory title and right. 

A person is entitled toenjoy his own land in the 
■way he chooses to do, unless he interferes with his 
neighbours or causes them injury or inconvenience. 
100 Ind. Cas. 21 =A.I.R. 1927 Nag. 378. 

^Possessory title and right. 

No question of possessory right can attach to 
property frequented by-passers by as if it were a pu 1 
road. 85 Ind. Cas. 608=6 L.R.A. (Civ.) i22=A.I.R. 
1925 All. 348. 


fail to prove that he had a title to the land. 78 Ind 
Cas. 2a8=A.I.R. 1924 Pat. 709. 

——Possessory title and right— Trespasser* 

Plaintiff is entitled to recover possession on the 
strength of his possessory title if defendant has no title. 
(26 Mad. 514 : 37 Mad. 298 and Asher v. Whl^ 
lock, (1866) 1 I, Foil.). 6a Ind. Cas. 396 

= 1921 M.W.N. 243 = 41 M.L.J. 78=A.I.R. 1921 
Mad. 64a. 

Possessory title and right — Good against 

all but true owner. 

A person in actual possession has a poss<^ory ti^ 
against the whole world and can only ^ dispossessed 
by the true owner and those claiming under him, 
(1920) M.W.N. 698=39 M.L.J. 626=28 M.L.T. 34a* 
12 L.W. 598=60 Ind. Cas. 109. 

.w— Possessory title and right — ^Trespasser. 

Plaintiff’s previous possession even for a shorter 
period than the statutory period entitles him to a decree 
gainst the trespasser. 57 Ind. Cas. 320 (Pat.). 

—^Possessory title and right— •Good against all 
but true owner. 

A person in possession of property without title 
has a good title against the whole world except the 
true owner. The possessory title is heritable. 54 Ind* 
Cas. 398 (All.). 

Possessory title and right— Good against all 


—Possessory title and right— Extension of 
beyond actual user. 

If user of a wall to support a roof has given the 
plaintiff any possessory right, that 
must exist on those portions of the wall '^^'1 

support this buildings or bcaim. His p^scssory right 

canU be extended by any fiction of w»n 

matter of inference, over any other portion of the wall, 
a portion only of which is in plamid.s use. 85 Ind. 
Cas. 608=6 L.R.A. (Civ.) i22=A.I.R. 1925 All. 348- 

^Possessory title and right — Trespasser. 

Where a plaintiff has been forcibly disposst^cd of 
Immovable property by a person having no h® 

can sue for possession simply on the strength of the 
possession which he had before he was disp^csscd, 
provided he sues within the twelve years’ period allow- 
ed by Art. 142 of the Limitation Act. (78 F.R. I9t>2 ; 
13 A. 53. Foil.) 75 Ind. Cas. 837=A.I.R. 1925 Lah. 

47 - 

Possessory title and right— Trespasser, 


but true owner. 

A person in posseason without a title has the right 
to maintain his possession against all the world cxc^l 
the rightful owmer. The minor possession is itself a 
root of the title and the prior possessor has all the rights 
of a true owner except of course against the owner him- 
self. 32 M.L.J. 85 = 21 M.L.T. ;62 = 5 M.L.W. 
690=40 Ind. Cas. 50. 

^Possessory title and right— Trespasser. 

As against a trespasser, possession is title even 
though it be for less than 12 years if peaceful. a 
Pat.L.J. 280=1 Fai.L.W. 3 a 7 =(> 9 > 7 ) Pai.H.C.C. 
164=39 Ind. Cas. 456. 

—possessory title and right — ^Trespasser — ^HJect* 


A person in possession though not owner can eject a 
mere trespasser and the pica of jus terlii docs not stand 
unless the trespasser claims through such third person. 
39 Ind. Cas. 26 (Pat.). 


A person in peaceful possession has a right to remain 
in possession against the whole world except the true 
owner anti a suit for an injunction by such a person 
against any i>crson except the true owner, who thr^tened 
to dispossess him is maintainable. 26 Mad. 514 t 
20 Gal. 834. (P.C.), Foil. 80 Ind. Cas. 82=20 M.L.W. 
i 4=A.I.K. 1924 Mad. 722. 

^PaasesBory title and right — Treapaaser. 

If a person is in possession of land even, without 
title thereto he cannot be succt^fully nirncd out by 
another t>crson who a so had no title and if such a thing 
should happen the person first in p^cssion is 
•entitlcdiobcput again in possession even it he should 


Poaaeaaory title smd right— Good agulust uU 

except true owner. 

The person in possession has stronger claim when 
both the litigants arc parties to an invalid transaction. 
32 Ind. Cas. 593 (All.). 

—— Possessory title and right— Good agaiost all 
but true owner. 

A person in possession of land is enlitltcd to retain 
possession of it until some one who can show that he 
has got a good title sues him and gets a decree, o 
Bur.L.T. 127=8 L.B.R. 165 = 29 Ind. Cas. 894. 
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title rlcht— Treepeeeer — Entry the jewels were hers as Burmans habitually borrow 

jewellery for great occasions. But her continued posses* 
sion of the jewellery and her taking it away with, 
her when she went to live at various places with her 
husband would raise a strong presumption that the 
jewels were hers. 102 Ind. Gas. 670 = 39 M.L.T. 
544**27 M.L.W. i75=A.I.R. 1927 P.C. 105=153 M.L.J. 
629. 


A mere trespasser cannot obtain possession in law 
by an act of entry or by the continuance of that act so 
long as the act is disputed and resisted. 39 Mad. 57 “ 
I L.W. 9 ” = *5 Cr.L.J. 723=26 Ind. Gas. 171. 


•Possessory title and right — Trespasser — 
Person In possession dispossessed by stranger 
without title. 

A person in possession though under a defective 
title cannot be dispossessed by a stranger without title. 
36 All. 51 = 1 1 A.L.J. 1012=22 Ind. Gas. 622. 


Presumption about title and possession^ 
Where title is proved. 

Where title is found with the plaintiff in a suit for 
possession and the evidence of possession is equally 
balanced, possession must be presumed to follow the 
title. 100 Ind. Gas. i97=A.I.R. 1927 Cal. 344. 


— P ossessory title and right — Good against all 
but true owner. 

Whether possession originated lawfully or not, the 
person in possession is entitled to the property and 
the trees thereon as against all the world except the 
true owner. 2 lAh.L.J. 271. 

Possessory title and right — ^Trespasser. 

The true owner of property can retain possession 
though obtained from a trespasser by force or other 
unla^ul means without bringing himself within the 
law of estoppel. 36 Bom. 185=813 Bom.L.R. 1200 = 
12 Ind. Gas. 913. 

9. Presumption about title and possession. 

Presumption about title and possession. 

There is no warranty of title in a sale in execution 
of a decree. A person who sets up a title to property 
by purchase must prove that his vendor had title in the 
property sold. Where there was no proof of title in 
the plaintiffs and the defendants were shown to have 
been in actual possession. 

Held, that the plaintiff’s suit to recover possession 
must fail and that the presumption under o. no of 
the Evidence Act will apply in the defendant’s favour. 
1 16 Ind. Gas. 546=10 Lah.L.J. 488. 

Presumption about title and possession. 

Ordinarily a person in possession of property must 
be deemed to be so in his own right unless this pre- 
sumption can be displaced by proving facts which are 
sufficient to rebut it. 113 Ind. Gas. i45=A.I.R. 1928 
Lah. 959. 

Presumption of title and possession. 

When plaintiff’s title to a vacant plot was not only 
disputed by Government but was actually taken over 
formally as nazul to the plaintiff’s knowledge. 

Held, that the principle that where a certain land 
is vacant legal possession is deemed to be with the owner, 
would not apply. 108 Ind. Gas. .^45 = A.I.R. 1928 
Nag. 238. 

Presump t ion of title and possession. 

Possession goes with title, but this presumption 
cannot be of any avail in the presence of clear evidence 
to the contrary. 104 Ind. Cas. 514 = 8 P.L.T. 8 j 7 = 
A.I.R. 1928 pat. 36. 


- - P resnmption about title and possession. 

Where land is covered with water, possession is deter- 
mined by title. 94 Ind. Gas 5 = 43 C.L.J. 180 = 
A.I.R. 1927 Cal. 97. 

——Presumption about title and possession— 
Long and continued possession. 

Although origin of possession is not known, wrong 
and continued possession will raise a presumption oi 
ownersnip. lo N.L.R. 188, Rel. on. 99 Ind. Gas. 
769=A.I.R. 1927 Nag. 158. 

—Presumption about title and possession— 
Taking possession — Hindu widow. 

There is a presumption in law that a p)crson takes 
possession under title rather than as a trespasser, and. 
so possession of a widow of her deceased husband’s 
estate is possession as a Hindu widow. 92 Ind. Cas. 
637=1 Luck. 98=3 O.W.N. 267 = 13 O.L.J. 216= 
A.I.R. 1926 Oudh. 277. 

Presumption about title and possession — 

Vacant site between houses. 

Until the contrary is proved, it may generally be 
presumed, that the open space in a pole belongs to the 
owners of the surrounding houses, and it would be 
for the owners of the other houses and not the munici- 
pality nor the Government to protest against any 
obstructions caused by the owner of one house against 
their common right.s. 76 Ind. Cas, 59 i=A.I.R. 1935 
Bom. 27. 

—Presumption about title and possession— 
Animus possidendi. 

Where title is not proved the law will raise from 
definite physical control of part of land, a presumption 
of possession of that which the possessor has shown a 
clear and unambiguous intention to possess. 80 Ind. 
Cas. 544 = 3 Pat. 915=6 P.L.T. i9i=A.I.R. 1925, 
Pat. 210. 

Presumption about title and possession— 
Vacant site. 

In the case of vacant site of which no effective- 
physical possession is feasible the presumption is that 
possession will follow title. 79 Ind. Cas. 1011 = 19. 
M.L.W. 621=34 M.L.T. 287=1924 M.W.N. 628 = 
A.I.R. 1924 Mad. 676=46 M.L.J. 560. 


Presumption about title and possession 

Jewels. 

The mere fact that a woman wore the jewellery at 
her wedding would not go far towards proving that 


Presumption about title and possession 

Trees. 

Presumption of ownership arising frcm possession is. 
strotigcr in the case of trees than that arising from 
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the ownership of land. 79 Ind. Gas. 545=5 L.R. Oudh 
i 09=A.I.R. 1924 Oudh 304. 

Presumption about title and possession—- 
Evidence strong on both sides. 

Where there is strong evidence of possession on 
the part of tnc respondents, opposed by evidence, 
apparently strong also on the part of the appellant 
in estiniating the weight due to the evidence on both 
sides, the presumption may well be regarded that 
possession went with the title. 70 Ind. Gas. 555= 
36 C.L.J. 396=27 C.W.N. 305=A.I.R. 1923 Cal. 228. 

Presomption about title and possession — 

Vacant land. 


T 10, Salt for. 'i 

Suit for— Title— Failure to prove— Applica- 
bility of $. 9, Specific Relief Act, 

If a plaintifFin a suit for possession claims’a decree 
on the basis of title and further claims a decree for 
damages, the suit does not come within the purview 
of S. 9, Specific Relief Act, and if the plaintiff iiails to 
prove his title, cither possessory eras a rightful qwner 
he cannot be granted a decree for possession even though 
the suit may have been brought within six months of 
the date of dispossession. 103 Ind. Cas. 428=25 A.L.J. 
857=A.I.R. 1927 All. 669. 


According to the general presumption the land 
being waste land the owner would be presumed to be 
in possession as possession follows title, 69 Ind. Gas. 
4=4 L.L.J. 467 = 58 P.L.R. i 922=A.T.R. 1923 Lah. 

25- 

Presumption about title and posBession— 

Evidence equally balanced— Waste lands evidence 
of title is sufficient to prove possession. 

The presumption of possession from title can be 
raised only where the evidence is equally strong on 
both sides and cannot be called in aid to give weight 
to evidence unworthy of credit any more than if no 
evidence at all had been given. Where definite evi- 
dence of acts of possession is forthcoming there is no 
difference between the proof of possession in the 
case of jungle waste or uncultivated lands and in that 
of cultivated lands. But whereas in the case of culti- 
vated lands the plairuiff will fail if he docs not prove 
his poirision within 12 years, in the case of jungle or 
waste lands, if he proves his title, there is a presump- 
tion in his favour where having regard to the nature 
of the lantl, po>scssion cannot be expected to be 
proved by acts of actual user and enjoyment. If, 
however, the plaintiff asserts that he exercised acts of 
ownership upon the land and adduces evidence in 
support of such assertion, he cannot, where such 
evidence is disbelieved by the Court, turn round and 
rely upon any presumption because the case set up 
i)y Iiiin negatives the existence of circumstances which 
would give rise to the presumption and is inconsistent 
with it. 67 Ind. Gas. 673 = 26 G.W.N. 724=A.I.R. 
1922 Cal. 557. 

Presumption about title and possession. 

If a land is .such over which nobody can exercise 
possession, possession wouUl ordinarily follow title. 
70 Ind. Gas. «53 = .\.I.H. 1922 Pat. 503. 

Presumption about title and possession — 

True owner. 

\Vheiher ])o^scssion originated lawfully or not the 
IJcr.son in possession is entitled to the property and 
the. trees tiirre«Mi as against all the world except (hr 
true owner. 67 Ind. Gas. 9j8 = 2 L.L.J. 271. 

Presumption about title and possession. 


■■ Suit for. 

A plaintiff in a suit for possession against defendant 
is bound to succeed if he is able to show a 'better title in 
himself than the defendants. 68 Ir.d. Cas. 601 = 1922 
P.H.C.C. 313=2 Pat 75=4 P.L.T. 267=A.I.R. 1923 
Pat. 72. 

— -Suit for land— -Omission to cultivate— No 
abandonment of posession. 

Plaintiff respondent worked the land in suit for 2 
years, and admittedly paid him revenue for these two 
years. The land was not cultivatied or worked in 
the third year. The Revenue Surveyor then of his 
own motion and without reference to plaintiff struck 
out plaintiff’s name and omitted to a.ssess the land to 
revenue. When plaintiff discovered this, he sent a 
man to the Revenue Surveyor who demanded plaintiff’s 
personal presence. In the fourth year the defendant- 
appellant asked the permission of the Revenue Sur- 
veyor to enter on the land and did so and was assessed 
to revenue. In a suit by plaintiff to recover possession 
from the defendant. 

Held, that plaintiff had not abandoned the land 
and had no intention of abandoning the land and his 
claim should be decreed. 79 Ind. Cas. 817 = 2 Bur. L.J. 
I5 = A.I.R. 1923 Rang. 138. 

Suit for— -Suit under S. 9, Specific Relief Act 
and on possessory title — Distinction. 

A suit lies for possession on the basis of possessory 
title and is noi barred by S, 9 by its being brought 
more than 6 months after dispossession. There is a 
difference between a suit based on jossessory title and 
a suit under S. 9 of the Specific Relief Act. In the 
former the Court aw.ards the claim only when it finds 
that the plaintiff had peaceful possession before dis- 
possession, the plaintiff’s previous p>Osscssion being in 
law svifficicnt proof of his title. In the latter, the 
Court can only go into the question of dispossession 
within six months before the suit and cannot inquire 
into the defendant’s title. 70 Ind. Cas. 99=* Bur. 
L.J. 165=11 L.B.K. .pi5 = A.I.R. 1923 Hang. 54. 

Suit for — Title in plaintiff — ^Disposseaslon 

under S. 145 Cr. P. Code. 


Land covered by tlie underground foundations 
bel-uigs ])rcsnmab|y to the jierson who bujltls the 
footings. 38 C.il. 697 foil., 62 Ind. Cas. 199 = 
33 C.L.J. 2r>=.\.I.R. 1921 Cal. 378. 

Presumption about title and possession— 

Sale by a Revenue Court. 

l*urclM>cr at a K vctnic sale .shouhl ordinarily be 
presuiiu-d to be in ])osscssion of all the Z' rati lands of 
ilic exproprictors. i Pat.L.'I'. 659“6i Iiul. Cas. 7 '''^* 


The plaintiff *s title was established in previous liti- 
gation in the presence of the Secy, of Stair and also fu 
the present contesting defendants with whom the hand 
had been settled by the Revenue authorities. The 
plaintiff was placed in possession in cxccniion of the 
rlecrec. Thereafter tlie plaintiff was tUspossesscd by 
an Order under S. 145 Cr. P. Code. Held, it is unques- 
tionably open to the plaintiff to maintain a suit and to 
seek recovery of possession. 65 Ind. Cas. 833=49^^*1- 
57 = 32 C.L.J. 4y7=A.l.R. 1922 Cal. 345. 
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Sait for — Defendant's title failing. 

After piaintifT’s adoption, his natural father sold 
plaintiffs property as plaintiff’s guardian during 
plaintiff’s minority. After majority plaintiff sued the 
vendee as trespasser for possession. Vendee relied on 
the sale but it was proved that the sale was not binding 
on the paintiff, not being for his benefit. 

Held, that it being shown that defendant had no 
title, plaintiff’s suit should be decreed. 78 P. R. 1902, 
Foil. 67 Ind. Gas. 941 =3 L.L.J. 402=A.I.R. 1921 Lab. 

397. 

Suit for — Forfeiture of term — Parties. 

When a suit for possession is based upon forfeiture of 
term, all persons in possession including constructive 
possession, at the date of suit, should be joined as parties. 
■60 Ind. Gas. 969=47 Gal. 907. 

Suit for — ^Trespasser. 

Possession in law being a substantive right or 
interest which exists and has legal incidents and advan- 
tages apart from the true owner’s title, a person in 
possession of land without title has an interest in the 
property which is good against all the world except 
the true owner. Therfore, where a plaintiff 
been forcibly dispossessed of immovable property by 
a person having no title, he can sue for possession 
simply on the strength of the possession which he had 
before he >vas dispossessed, provided he sues within the 
twelve years period allowed, by Art. 1 ^ 2 , Limitation 
Act. In such a suit, unless defendant proves a title 
plaintiff should succeed withoutbeing asked to prove his 
own title to ownership, and even if the defendant proves 
that he has no such title. (78 P.R. 19^2 Foil) ; 60 
Ind. Gas. 101=3 L.L.J. 35=A.I.R. 1921 Lah 

149 - 

Suit for— Riayas. 

There can be a suit between riayas for possession of 
village land appurtenant to a dwelling house where 
one has ousted the other. 19 O.G. 169 = 37 Ind. 
Gas. 1 16. 

Suit for —Possessory title — Rights under. 

person who has a merely possessory title is entitled 
to a decree for posscssif>n against a jicrson who has no 
title. 17 Ind. Gas. 167 (NIad.). 


maintained against any person other than such owner 
I I Ind. Gas. 537 (Oudh.). 


Suit for — ^Trespasser — Suit against by person 

in possession — Previous possession — Ground. 

A person in possession of property for a long time* 
disp^sesscd by a trespasser, is entitled on the strength 
of his previous possession to recover possession of the 
same from a mere trespasser, ii Ind. Gas. 279 (Oudh.). 


Suit for — ^Trespasser — Disturbance by defen- 
dant of plaintiff’s long continued possession — 
Effect on plaintiff’s title. 

Disturbance of long continued possession of plain- 
tiffs by the defendants may be sufficient to entitle the 
plaintiffs to a decree for possession even if they are not 
able to sufficiently establish their possession on rights 
alleged by them, ii Ind. Gas. 94 (Oudh.). 


Suit for — House purchased with purchaser’s 

money — Ben ami. 

If a house was purchased with, the purchaser’s own 
money he is entitled to possession of the house. 29 M. 
336, Foil, 8 M.L.T. 283=8 Ind. Gas. 383. 

Suit for —Title at date of suit. 

In a suit for recovery of possession the plaintiff can 
succeed only on the title as it stood on the date of the 
institution of the suit. (1907) 7 G.L.J. 282. 


II. Miscellaneous. 


Miscellaneous — Trespasser. 

A trespasser who enters on another person’s land and 
plants thereon does not thereby become entitled to 
the produce. 84 Ind. Gas. 961=2 Rang. 488=A,I.R. 
1925 Rang. 87. 


Miscellaneous. 

A person who is entitled to possession of property 
need not as a preliminary to that set aside docunicnt 
which may have been executed by somebody else from 
whom the plaintiff does not derive histiile. 78 Ind. Gas. 
705 = 3 Pat. 575 = 5 Fat.L.T. 581=2 Pat. L.R. 306 = 
A.I.R. 1924 Pat. 551. 


Suit for — ^Ticle admitted — Defendant to prove 

lenanCy — Burden of proof — Land In suit contigu- 
ous to holding of defendant — Shifting of onus. 

The pliiniiff’s title as patnidar, being admitted the 
<lcfendant cannot resist plaintiff claim for khas pos- 
sessi<»n, unless he can show that he has a tenancy en- 
titling him to retain possession. The mere fact that 
the dcfcrulant holds some lands as tenant under the 
plaintiff does not shift the burden of show'ing that, 
in respect of any other land which the defendant may 
be found to ber in {Xjisession of he has no right as a 
tenant. If the lan«ls souglit to be recover<-d arc 
admitted by me plaintiff, to be contingiK)Us to the 
holding of the defendants or wlicrc they have come 
to the }>ossession of the defendants by encr<*achmcnt, 
the plaintiffs must prove that the lands in suit arc out- 
side the holdi»)g of the defendants. 19 G.W.N. 140 = 
= I I Ind. Cas. 696. 

Suit for — Right of possessor to sue in eject. 

ment. 

Possession is good title against all persons except 
the rightful owner and a suit in ejectment may be 


——Miscellaneous — Mere user not ripened by 
prescription. 

A mere user which hatl not ripened by prescription 
would not give rise to any right upon which an action 
could be found tinlcss some kind of possessory title 
existed in the plaintiff’s favour. 70 Ind. Cas. 367 = 
14 M.L.W. 449=1921 M.VV.N. 5 io=A.I.R. 1921 
Mad, 627 = 41 M.L.J. 49a. 

Miscellaneous— User not the sole test. 

Possession is n<»t always the same thing as occupa- 
tion Or actual user. When land is incapable of being 
used in any of the recognised modes by the proprietor, 
it cannot be saitl that in law he is of ]>ossession 2 
P.L.T. 59=57 Ind. Gas. 744=A.I.R. 1921 Pat. 234. 

Miscellaneous — Grazing cattle if an act of 

possession. 

The grazing of cattle occasionally by a person will 
not amount to an act of possession. Whetlier an 
act amounts to an act of possession depends upon that 



1391 


VOSSESSim^n. Mlndlaiieo 


1392 


I ^ 


facts of the case. 7 Ind. Cas. 700; FoU. 13 Ind. Gas. sory title with himself or his predecessor. 5 N.L.R. 
135 (Cal.). 33=22 Ind. Cas. 25. 


-Govemment Officer deUvCriBg possesaion. Co-aharera. 

The Revenue Officers of the Government are not Co-sluurera— Ejectment. 

dcOTcd to dcpnvctheviUagccommumtyofthcirright xhc peaceful possession of a co-sharcr of a plot of a 
to the land in giving Its possession to a ce^in person common land will, if disturbed by other sharers give- 
and enttting urn the Renter kept for Nathmlanifa him a right to sue on his possessory title. 104 P.R 
for c^iiv^ion. (1910) M.W.N. 443*8 M.L.T. 248 1919=53 Ind. Cas. 569. 

= 6 Ind. Cas. 419. ^ ^ ^ 


^—Enforcement of by a person ont of possession. 

A person out of possession must enforce his right if 
any, in lawful manner and not by use of criminal 
force, 17 O. C. 21=15 Cr.L.J. 232=15 I O.L.J. 527 
= 23 Ind. Cas. 184. 


3. Evidence. 

—Evidence — Dedslon on — ^If evidence of title. 

A decree based upon possessory title is prisna fade- 
evidence of title against a stranger. 15 C.L.J. 1 = 13: 
Ind. Cas. 407. 


—Revenue records —Entry. 

An entry in the revenue records docs not transfer 
possession. 7 S.L.R. 169=24 Ind. Cas. 813. 

POSSESSORY LIEN. 

See POSSESSION. 

POSSESSORY RIGHTS AND TFIXE. 

See also. 

POSSESSION— POSSESSORY TITLE AND 
RIGHTS. 

Synopsis. 


4. Incorporeal rights. 

— Incorporael hereditament. 

There cannot be a possessory right with regard to 
incorporeal hereditaments. If the enjoyment has not 
ripened into an casement, then the person in actual 
enioyment has no remedy against any interference. 
38 M. 280, Fol. 34 M.L.J. 4a5=(i9i8) M.W.N. 276= 
23 M.L.T. 337=45 Ind. Cas. 80. 

Incorporeal right — ^Easement — Water — ^Righ*^ 

to take — ^Channel running through Govt, lands 
— Non>nser for some years. 

A person having had enjoyment of an easement for 
less chan the statutory period can obtain an injunction 
against a trespasser. 5 M.L.J. 24 ; 34 M. i 73 > FoU- 
18 M.L.T. 515=30 Ind. Cas. 989. 


X. Burden of proof. 

2. Co^harers. 

3* Evidence. 

4. Incorporeal rights. 

5. Presumption. 

6. Sufficiency of. 

7. Suit based on. 

8. Miscellaneous. 

X. Burden of proof. 

■ Burden of proof. 

A jXTSun disi>ossC:,icd but not suing under S. 9 of 
the Sjiccific Relief Act, must prove a title which is based 
on ;i(l\< isc possession and must be for at least 12 years. 
(191H) 3 U.B.R. 125 = 50 Ind. Cas. 575. 

Burden of proof — Good against all but true 

owner. 

possession is good title against all persons except 
the true owner. In a suit for possession on the ground 
of ^lisposse^sion, the plaintiff must show th.at the was 
in coiuinued possession before defendant’s entry. 11 
N.L.K. 31=27 Ind. Cas. 977. 

Burden of proof — Government. 

i'hc Government must prove prior possession in 
itseir or disprove the presumption of title in plaintiff 
arising from his possession at the time of suit. The 
onus is not discharged by proof that the Government 
h.'id levied penal assessment on the land in suit. (>912) 
M.W.N. fmi = iG Ind. Cas. 589. 

Burden of proof — Trespass— Ejectment suit, 

Pl.iimirf relying for his title on prior possession can get 
a decree in an ejectment suit if he proves a posscs- 


— Incorporeal rights — Easentent. 

Easements arc not capable in an exact sense of bcii^ 
possessed. There cannot be a possessory right in 
respect of an casement before the full period of adverse- 
cnioyment. 38 Mad. 280=29 Ind. Cas. 255. 

Incorporeal right — Enjoyment of water* 

course — Injunction. 

Where the plainti s were in cnioyment of a water- 
course for less than the prescriptive period sufficient 
to give them an casement they arc entitled to an injunc- 
tion restraining a trespasser from interfering with their 
enjoyment. 8 S.L.R. 218 = 27 Ind Cas. 999. 

IncorporeaU right — River changing course — 

Right of fishery. 

If a river changes its course, the old course of the 
river, if not part of the public domain must be taken to 
become private property, and the o^vncr of the soil 
is entitled to all Beds in which water remains but which 
do not communicate with the river except at the 
time. The proposition that when a tidal and 
navigable river shifts its course, the fishery rights con- 
tinue to subsist in the river in its new course, has been 
followed though in a long series of decisions, with 
considerable doubt and reluctance. 12 C.L.J. 216= 

7 Ind. Cas. 140. 

Incorporeal right — Eaaement — Jalkar. 

A person who is in possession of Jalkar for 1 1 years^ 
before suit is entitled to possession against all except 
the true owner. 15 C.W.N. 163=6 Ind. Cas. 806. 
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•Incoiporeml rigbts. 


The principle that a person in possession of property 
for less than the statutory period should be protected 
applies to the case of incorporeal rights as well. 34 
Mad. i73=(*9io) M.W.N. 117=7 M.L..T 352 = 
20 M.L.J. 803=6 Ind. Cas. 266. 


5. Presomptiom. 


•Presomption. 


If there are two persons in a field, each asserting 
that the field is his, and each doing some act in the 
assertion of his right of possession the person having 
the title is considered as in actual possession. 10 G.L.J. 
527=4 Ind. Cas. 442. 

6. Sufficiency of. 

-—^Sufficiency of — ^Trespasser — Maintainability. 

Possession is not merely evidence of ownership but 
is also the foundation of a right to possession and is 
sufficient in point of law to maintain a suit for posses- 
sion against a mere trespasser. 4 Pat.L.W. 130=43 
Ind. Cas. 338. 


■Sufficiency of — Possession after scramble, 


whether sufficient for decree. 

Where both plaintiff and defendant put a lock to the 
door of the property in suit, plaintiff possession is not 
peaceful and exclusive so as to entitle him to a decree 
on the basis of possessory title. Mere possession, which 
is sufficient under S. 9 of the Specific Relief Act, is not 
sufficient. I Lah. 588=60 Ind. Cas. loi. 


tufficiency of— Infringement-— Suit on, when 
maintainable — Suit for declaration against 
tenants regarding their status. 

A mere possessory title is not sufficient for the 
maintenance of a suit against tenants, for a decla- 
ration that they arc not under-propriciors. Nor is 
the probability of some danger arising in the future 
to the exercise of possessory rights sufficient for this 
purpose. An application by tenants to the revenue 
Court to be recorded as under-proprietors docs not 
amount to an invasion of, or interference with, the 
rights of a person whose only right is merely to remain 
in possession. 6 O.L.J, 499=53 Ind. Cas. 746. 

Sufficiency of — Obstruction — Damages. 

Where plaintiff has proved only a mere possessory 
right over a chawl for a period of 40 years. 

Held, it amounted has sufficient possession to entitle 
the plaintiff to claim damages for obstr<iction in the 
enjoyment of that right. 27 Ind. Cas. 772 (Mad.). 

—Sufficiency of — Suit on — Maintainable. 

A person who has been in possession and has a title 
to possession, if dispossessed, lias a right to possession- 
41 Cal. 394=25 Ind. Cas. 76. 


7. Suit based on. 

•Receipt of rents. 

Possession by receipt of rents is a possession known 
to and respected by law and if that is interfered with 
by a rival landlord a suit is maintainable without 
impleading the tenants of the land. 37 M.L.J. 544= 
10 L.W. 496=26 M.L.T. 359=(i9i9) M.W.N. 815= 

53 Ind. Cas. 771. 

Suit based on — Reversionary rights — Vested 

interest. 

A pierson entitled to property in present or future- 
can assert his title by suit. The person in possession 
has no vested right to the application of any specific 
period of limitation not in force at the date of suit* 
69 P.R, 1909=103 P.W.R. 1909=2 Ind. Cas. 981. 

Suit based on — ^Trespasser If can set up r^ht 

of third party. 

A mere possessory title, except under the provisions 
of S. 9 of the Specific Relief Act, will not in India sup- 
port a suit in ejectment. A trespasser can therefore 
set up jus tertii successfully unless plaintiff proves 
his ownership. 42 Ind. Cas. 884 (Cal.). 

Suit based on — Trespasser— Suit against — 

Interest enforceable by suit. 

Mere possession of property gives an interest en- 
forceable in a suit against a trespasser. 1 Q,.B. i ; 12 A. 
51 (P.C.) and 26 M. 514, Foil, i L.W. 853=(i9i4> 
M.W.N. 784=25 Ind. Cas. 934. 

Suit based on — Possession of the rightful 
owner— Intermediate possession of a wrong- 
doer — Relinquishment by wrongdoer of his posses- 
sion. 

Plaintiff sued to have it declared that tlic land in 
dispute belonged to him alleging that defendant took 
wrongful possession. It was found that plaintiff’s 
title was proved and that the defendant had made no 
permanent use of it inconsistent with its being the plain- 
tiff's land. 

Held, (t) that the plaintiff was entitled to succeed. 
The proved circumstances of the case invited the 
anplication of the presumption that possession goes 
with the title. 20 W.R. 25 and 13 App. Cas. 798, Foil. 
(2) That the use by the defendant of the land was no 
evidence of adverse possession. 16 B. 338, Foil. Where 
a person enters upon the land of another and holds 
possession for a time, and then, without having acquir- 
ed title under the statute, abandons possession the right- 
ful owner, on the abandonment, is in the .satne possession 
in all respects as he was before the intrusion tcok 
place. (1909) II Born.L.R. 1087 = 33 Bom, 712 = 

4 Ind. Cas. 244. 

■ “Suit based on— Suit for possession based on 
possessory title of plaintiff’s predecessor 
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plaintiffs never themselves in possession— Cause 
of action. 

Per Aikman, J. (Knox, J. dissent icntc) — Posses- 
sory title of ancestor coupled with plaintiff's title to 
inherit to that title is enough to entitle plaintiff to main- 
tain a suit for possession against all but the right* 
ful owner even though plaintiff himself was never in 
possession. Wazir Jan, the owner of ccrtin Zamindary 
property, died on the i8th of December, J889, 
leaving no direct heirs. After her death the property 
was taken possession of by the four nephews of Musam 
mat Wazir Jan’s deceased husband. One of these 
nephews, Bisharat died on the the 7th of August* 
1890, whereupon the share of which he had been in 
possession was appropriated by his son Kasim to the 
exclusion of Kasim's two sisters Aycsha Bcgam and 
Ktidrat Bcgam. While in Kasim’s possession the pro- 
perty, or part of it, was sold in execution of a decree 
against Kasim and purchased by Sri Gopal and others. 

On the 7th of August, 1902, Kasim’s sisters sued 
recover their shares of the property as heirs of Bisharat* 

Held, by Knox, J. (Aikman, J. dlsscntientc), that 
inasmuch as the plaintiffs had never at any time 
been in possession of the property claimed by them, 
their suit would not lie. 

Aikman, J. Contra.— The plaintiff’s father Bisharat 
having held a possessory title— heritable and transferable 
— grx)(i as against all except the true owner, there 
was nojiing to prevent his heirs bringing the present 

suit. 1906 A.W.N. 264 = 3 A.L.J. 775 = ^9 A. 32. 

8. Miscellaneous. 


POSTHUMOUS SON.*'*>ff*®'’"* 

• VI 

See HINDU LAW— (i) ALIENATION. , 

(a) DEBTS. 

(3) SUCCESSION. -1' 

1 > I. . 

POST MORTEM REPORT. 

See CRIMINAL P.C., S. 509. 

; ... 

POST OFFICE ACT (6 OF 1898), S. 3— Charge 
and conviction— Discovery of postal article out- 
side Post Office — Finder giving it back to Post- 
master — In course of transmission. 

M, a servant of K, having discovered a number of 
letters lying in a knola opposite a post office, handed 
them over to his master. One of the letters was addres- 
sed to P and K took it to the addressee who stated 
that the letter had never been delivered to him. 
The matter was reported to the Post master F who 
took possession of the letters saying that he wolud take 
necessary action in the matter. No action being 
taken by F, the matter was reported to the Postmaster- 
General with the result that F was sent vip for trial. 
The Magistrate framed two alternate charges against 
him, first under S. 52, Post Office Act and the other 
under S. 201, Penal Code. The Magistrate found 
F guilty only under S. 210. It was contended 
that the charge framed by the Magistrate was dcfect- 
tivc and prejudiced the accused, the alternate charge 
was illegal and contravened the provisions of S. 236* 
Cr.P. Code. 


Miscellaneous — Trespasser — Suit against, 

A title by adverse possession though not yet pcrfcctc 
by the lapse of 12 years is heritabir, iransfcrablc and 
divisible. But one trespasser cannot be allowed 
to add to his possession the possession of another pre- 
vious trespasser whom he dispossessed. 14 N.L.R. 
82 =.^3 Ind. Cas. 943* 

Miecellaneous— Mortgage— Prior and puisne 

mortgagees. 

Where prior mortgagee bought the mortgaged 
property under a decree on his mortgage where the 
jnistic mortgager was not the party and the pusine 
mortgagee afterwards purchased the same pr(*i)erty 
under a <leerce in a suit to whi.h prior mortgagee was 
iKit a party the prior mortgagee isentilled to i>o>ses- 
Sion subject to liis being redeemed bv the piusnc 
m)rtgt?’e or his successor in title, 12 0.0 133 
2 Iiid. Cas. 83G. 


Held, that the first charge was not defective has, at 
postal articles in question were "in course of transmis- 
sion by post ’* according to S. 3, Post Office Act, when 
they were made over to F by K and, therefore, the 
mere fact tliat the letters had been posted when F was 
not the postmaster of the Post Office was immaterial. 
The framing of the charge in the alternative under 
S. 201 did not contravene S. 23G, Cr.P. Code. A.I.R* 
1930 Lah. 160=129 Ind. Cas. 760. 

S, 6— The word ‘ default ’ is used in S. 6, Post 

Office .\et, in the sense of failure in duty, carc, etc. as 
the cause of some untoward event. 

Where an insured cover containing promissory 
notes was lost and in a suit against the postmaster, 
the only fact proved against him was that in ihc list 
of insured arlielcs sent to the sorter in the ordinary 
ciurse. of liis duties, he did not mention the missing 
ariieh* and tlie District Judge fouml that the defendant 


was not guilty of default : 


POST DIEM INTEREST. 

y«(i) CIVH.P.C., S.34,0.31.RK.2T07 ANDii. 
(2) INrERbST. 


Held, the finding of ific District Judge was one of 
fact. A.I.R. 1932 .'Ml. 139=193' A.L.J. 961=13 
Ind. Cas. 569. 


POST OPPICE ACT 
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6 — Non-tradng addressee-liability of the 
Post Office. 

Where the article sent was never lost in the course 
of transmission, but all that happened was that "by 
reason of the label having been born it was not possible 
to deliver it to the addressee, 

Held, that S. 6 or 34 did not exempt the Post Office 
from liability. 79 Ind. Cas. 334=46 All. 455=5 L.R.A- 
(Civ.) 384=A.I.R. 1924 All. 692. 


1. 19, 61 and 7t'~^onding cocaine by post— 
Noacious or dangerous substance — Excise Act, 
S. 60 (a). 

Cocaine, not being an ‘ explosive * ‘ dangerous * 
* filthy* ‘noxious* or deleterious substance is not an 
article the sending of which is prohibited by S. 19 of 
the Act and a person who sends cocairc by post is not 
guilty under S. 61 of the Post Office Act, though a con- 
viction under S. 60 (a) of Excise Act is proper. 37 

All. 2289=13 A.L.J. 356=16 Cr.L.J. 319=28 Ind. Cas, 
€55. 

S. 20 — ‘ Indecent *, 

Indecent ” means immodest and offending against 
the recognized standard of decency ar.d suggestive of 
or tending to obscenity. 31 P.L.R. i29=A.I.R. 1930 
Lah. 552=127 Ind. Cas. 367. 


34 — Value payable insured article — Article 
delivered by Post Office but money not collect* 
cd — Breach of contract — Measure of damages — 

Claim cognizable by Court of Small Causes 

Liability of Secretary of State. 

Where a person sent an article through the Post 
Office as a value payable insured article after paying 
the necessary fees and the article is delivered to the 
addressee but t!»e money was not recovered from him : 

Held, (1) that the transaction amounted to a con- 
tract by which the Post Office became the agent of 
the sender for the collection of moi cy ; (2) that 
if the Post Office failed to collect the money when the 
article was delivered there was a breach of contract 
for which the Post Offire (viz., the Government) was 
liable in damages ; (3) that the effect of the proviso 

to S. 34 was that the Post Office did not guarantee the 
collection of the money but that the provision did 
not absolve the Post Office from the common law lia- 
bility to pay damages for dcliverirga parcel without 
collecting money ; (4) that the measure of damages 
was the value of the article sent ; atid (5) that the suit 
for recovery of such damages was not one of tort, was 
maintainable against the Secretary of State, at.d was 
cognizable by a Court of Small Causes. (1904) 15 
M.L.J. 226=28 M. 213, 


35 » ^4 74 (x) — Value payable post. 

No order or willirgness can be inferred from the 
silence of the addressee though he does not return the 
articles sent or reply to any cards sent to him. But 
ifhepays for one of the articles sent and them con- 
tinued to receive the further issues of the magazine, 
an order could be inferred. 33 Mad. 511=7 M.L.T. 
69=20 M.L.J. 402=11 Cr.L.J. 215=5 Ind. Cas. 738. 

S. 43 — Rules under, R, zoo — ^Petitioner send- 
ing money from T to some institution at D — 
Petitioner then requesting Post Master at T to 
send telegram to D to stop payment — Amount 
paid to payee even after receiving telegram — 
Suit against Secretary of State for damages. 

An omission to do a thing is a “ failure ’* to do it and 
it is unnccssary that there should have been either an 
attempt or an intention to do it. 

The petitioner sent through the Post Office, Tclli- 
cherry, a money-order to the address of the r>irector> 
Royal Institute of Technology, Delhi. Having sent 
Off the money order, the petitioner, fearing that the 
Institute was not a bona fide one, wished to stop pay- 
ment of the money-order and requested the Post Master, 
Tcllichcrry, to send an express telegrapm to the 
Delhi Post Office to stop payment of the money-order 
to the addressee and remitted money towards the ex- 
penses. The Post Master, Tellicherry, accordingly 
sent an urgent telegram to the Delhi Post Office and 
it was received at Delhi. In spite of this, however, the 
Delhi Post Office paid the money over to the payee. 
The petitioner used the Secretary of State of India in 
Council holding him responsible for all damages and 
costs which he had suffered. The respondent denied 
liability relying upon R. 276, Post and Telegraph Guide, 
whicli is a rcproduri ion of R. 100 made by the Governor- 
General in Council under the Post Office Act (6 of 
1898) and further contended that the payment was 
made through inadvcrtancc : 

Held, that there was a “failure** by the Delhi 
Post Office to stop payment of the money-order within 
the meaning of R. too, made under the Post Office 
Act (6 of 1898) and R. 276, post and Telegraph Guide, 
That being so, the Secretary of State was not liable. 
A.I.R. 1937 Mad. 797=»937 M.W.N. 294=175 Ind. 
Cas, 231. 


S. 44 (i) — Money remitted through Post Office 

— Ownership of — Attachment. 

Money rcmittetl by money order through the Post 
Office does not cease to be the property of the remitter 
until it is actually paid 10 the remittee. 12 Bur.L.T. 
105 = 52 Ind. Cas. 925. 
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Ss. 5a mad 53— Offence nnder^No complnint 
M required by S. 73 — Offence under S. 53 can 
be cegnlaance of* 

The oflence under S, 52 of the Post Office Act can 
be taken cognizance of without any complaint made 
by Order of or authority from the Director General or 
Post-Master General according to S. 72. That the 
acts of the postman also constitute the minor offence 
under S. 53 of the Act is no bar to the trial of the offence 
under S. 52. A.I.R. i94» Mad. 392 = 53 I'-W. 70 = 
1941 M.W.N. 57=1. L.R. (194O Mad. 345 = 42 Cr. 
LJ- 773=(»940 * M.L,J. 44=195 Gas. 555. 


S, 52 — ^Ingredients of. 

It is a necessary ingredient ofS. 52, Post Office Act, 
that a paper should have been extracted from the 
parcel and not merely examined. A.I.R. 1939 Mad. 
283=1938 M.W.N. 962=40 Cr.L.J. 483=181 Ind. 
Cas. 364. 


S. 52— Breach of trust. 

Where a sub-postmaster of 13 years' service taking 
possession of the V.P.P. cover addressed to him and 
also of the railway receipt, obtained delivery of the 
goods, but in order to put off payment manipulated 
the register maintained in the Post Office, sentence of 
one year’s rigorous imprisonment and a fine of Rs. 100 
was adequate punishment. ii8 Ind. Cas. 498=29 
M.L.W. 522=1929 M.W.N. 275 = 2 Mad. Cr.C. 90= 
52 Mad. 534=30 Cr.L.J. 929=A.I.R. *929 Mad. 

447 = 56 M.L.J. 55 '* 

S. 52— Misappropriation— Postmaster open- 
ing a V.P. article addressed to himself without 
paying for it and mailing false entries In the P.O. 
books. 

A branch postmaster who was also a shop-keeper 
ordered a consignment of our in order to meet the 
requirements of his shop and a value payable envelope 
containing the railway receipt for the flour arrived 
the branch post office. The postmaster opened it, 
extracted the railway receipt, went down the station 
where the goods had by that time arrived, and took 
delivery. After six days hr paid the price of the goods 
into the post office. In the meantime he made in the 
books of the j>ost office entries and repeated daily “ on 
account of the absence of the addressee.” 

Held, that, although the offence was a technical 
one in the sense that n<> loss was incurred by the pt>$t 
office and the money involved was voluntarily return- 
ed, it ainoiinied to criminal misappropriation within 
the meaning of S. 403, Penal Code, and the postmaster 
was guilty under S. 52, Post Office Act. 109 Ind. Cas, 
236 = 8 Lah. 662=29 P.L.R. 151=29 Cr.L.J. 508= 
A.I.R. 1928 Lah, 92. 


— S. 58— Suspicion, if ground for decision* 

Where the only evidence agairst the accused cl.aigcd 
with misappropriating a Telegraphic money oidcr 
is that the account contained entries of delivery on 
dates different from the actual dates of delivery it simply 
creates suspicion and is not sufficient to prove misappro- 
priation. 16 Cr.L.J. 3=27 Ind. Cas. 307. 

$, 55 — Sanction— Gan be obtained after 

cogxdxance of the offence. 

Although S. 72 requires sanction before a postal 
employee can be prosecuted under S. 55 still as long 
as sanction is obtained, it does not matter whether it 
is obtained before the Court takes cognizance of the 
offence or not. 118 Ind. Cas. 496=52 Mad. 534=29 
M.L.W. 522=1929 M.W.N. 275=2 Mad, Cr. C. 90= 
30 Cr. L.J. 929=A.I.R. 1929 Mad. 447=56 M.L.J. 

55 '* 


S. 6x — Obscene pc»st card, transmisaion of— 

Post cards containing advertisement of a patent 
medicine in obscene language. 

Transmission of post cards containing an advertise- 
ment of patent medicine worded in obscene language 
is an offence under S. 61. (1904) 32 C. 247=2 Cr. 
L.J. 201. 


Sg. 61 and 72— Transmission of obscene article 
—Prosecution— Complain t ■ Cr iminal procedure 

Code, S 4, Cl. (b). 

Prosecution under S. 61 although authorized by 
the Post Master General is illegal unless such prose- 
cution takes place on a complaint as defined in S. 4, 
Cl. (A), of the Criminal Procedure Code, (1906) 10 
C.W.N. 1029=4 C.L.J. 170. 

S. €4, Rule 133— Bona fide order. 

The bona fldes contemplated by rule 133 do not 
relate to the manner of sending a parcel. 6 A. L.J. 4®* 
=9 Cr, L.J. 537 = 2 Ind. Cas. 228. 


$. 64 — Declaration. 

Though an article which it is proposed to insure must 
be presented at the post office with the amount, for 
which the sender wishes it to be insured clearly written 
on the cover, that \snriting cannot be held to constitute 
the sender a person who i$ required by the Post Office 
Act or even by the rules framed under it, to make a 
declaration within the meaning of S. 64 in respect of 
the article. 125 Ind. Cas. 770=31 Cr. L.J. 934 = 9 
Pat. 126=11 Pat. L.T. 224 = 1930 Cr, C. i2i4=A.LR. 
1930 Pal. 622. 

Ss. 64, 67, CL (2) — V.P. order — Declaration 

Order *% meaning of— Conduct of partlea— 
Duty of addressee of paper unordered— Statute- 
Construction — Bye-Laws. 

According to the general canon of interpretation 
when a statute cni|>owcrs the Government or any 
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other authority to frame rules or bye-laws for the 
purpose of carrying out the objects of the statute, 
rules or bye-laws so framed must, if within the scope 
of such powers, be regarded as part of the enactment. 
RtUe No, 68, Notification dated 5th August, 1908, 
Gaxettcofindsa, Part I, August igo8,p. 747, requiring 
the sender of a V.P. article to make a declaration 
is a valid one and if the sender makes a false 
declaration or a declaration which he docs not himself 
believe to be true, he makes himself liable to the 
penalty prescribed by S. 64 Cl. (2) of S. 74 is obviously 
meant to meet cases for which no penalty is prescribed 
by any of the sections of the Act itself. An order can- 
not be said to have been received by one person 
from another to send an article by post unless the 
latter is shown to have communicated a request or a 
desire to the former to that eftcct. The communica- 
tion of the request need not perhaps be made by means- 
of words written or spoken and may be inferred from 
the previous conduct of the addressee. There is no 
obligation on the part of the reciver of a paper not 
ordered by him cither to return it or to reply to the 
sender’s letters ; and the receipt of the paper, though 
perhaps indicative of a willingness to pay on the part 
of the receiver, cannot be construed as an order to 
send the article by V.P. for realization of the amount 
due within the meaning of the rule. (1910)20 M.L.J- 

402=5 Ind. Cas. 738=33 M. 51 1. 

. ■■ S. 64 — ^Want of sanction. 

Where the accused was proved to have sent blank 
papers in an insured cover addressed to himself and 
claimed the value of the currency notes which he 
alleged had been enclosed in the cover and he was 
prosecuted for oflenccs under S. 64 of the Post Office 
Act and Ss. 420 and 51 1, I.P.C. and convicted for the 
latter offences only. 

Held, that it was doubtful if an offence under S. 64 
of the Post Office Act had been committed, and that 
at any rate the prosecution under S. 64 was rendered 
unsustainable for want of sanction under S. 72. 

Held also, that the conviction for the major offences 
under the Penal Code was perfectly valid, 125 
Ind. Cas. 770 =9 Pat. 126=11 Pat. L.T. 224 = 31 
Cr. L.J. 934. 

POST OmCE REGULATION. 

Delivery of insured parcels. 

The Post Office Regulation under which at the local 
post office throughout India and Burma parcels 
insured forRs. 250 or over are given window delivery 
only and they arc not delivered in the ordinary way to 
the addressee at his place of address, is designed for 
the limitation of the post office’s liability as insurers 
and not for the greater safety of the insured parcels. 
J08 Ind’ Cas. 1=6 Rang. 142=26 A. L.J. 377 = 


32 C.W.N, 593=47 G.L.J. 550= 30 Bom, L.R. 818 
=28 M.L.W. 276=A.I.R. 1928 P.C. 54=54 M.L.J, 
545 (P.C,). 

POXJNDAGE. 

Ste (1) C.P. CODE, O. 21, R. 93. 

(2) MADRAS CIVIL RULES OF PRACTICE. 

POWERS 

Joint power — Death of one — Survivor — When 

can execute. 

If power is given to A and B persona designatn 
to do an act if and when they think it desirable the occa- 
sion cannot arise nor can the power be exercised 
unless they are both living and in agreement as to the 
act. This cannot he the case after the death of one 
of them, and the consequence is that the survivor can- 
not do the act because he has not the warrant of 
the agreement of his late colleague, nor can he then do 
the act, seeing that the authority to do is only given 
to the two acting jointly. The case is diflerent when 
the power is vested not in persona designata but 
in the occupants for the time being of a specified 
office such as executors or trustees. 37 Mad. 199= 
41 I.A. 5 *=(* 9 > 4 ) M.W.N. 299=12 A.L.J. 315= 
18 C.W.N. 554=26 M.L.J. 411 = 15 M.L.T. 285*= 
16 Bom. L.R. 328=23 Ind. Cas. 166 (P.C.). 

Construction of — Liberal construction. 

Powers are to be construed in accordance with the 
intention of the donor or grantor ; that intention is to be 
gathered from the instrument itself, although a 
reference may sometimes be had to the circumstances 
under which it was given. All powers arc to be 
liberally construed in equity in furtherance of the 
purpose for which they were created. 17 C.W.N. 
319=16 C.L.J. 304=16 Ind. Cas. 817. 

POWER OF APPELLATE COURT. 

See CIVIL P.C., S. 107 AND O. 41, R. 33. 

POWER-OF-ATTORNEY. 

See also (i) CIVIL P.C. ; O. 3, R. 4. 

(2) CONTRACT ACT S. 182. 

(3) DEED— CONSTRUCTION 

(4) LEGAL PRACTITIONER. 

(5) POWERS OF ATTORNEY ACT 
(7 OF 1882). 

(6) PRINCIPAL AND AGENT. 

(7) STAMP ACT, S. 2 (21), SCH. I, ART. 

48. 

Synopsis. 

1. Construction— Principles and rules of. 

2. Power to alienate. 

3. Power to assign decree. 

4. Power to compromise. 

5. Power to conduct suit. 
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6. Power to execnte or si^ pronote. 

7. Power to prefer appeal. 

8. Revocation. 

9. Scope of antlioricy under. 

10. Miscellaneous. 

1. Construction — Principles and rules of. 

Construction — Principles — Special powers 
followed by general words— Powers if and how 
far enlarged or limited. 

One of the most important rules for the construction 
of a powcr-of-attorncy is that regard must be had to 
the recitals which, as showing the scope and the 
object of the power, will control all general terms in 
the operative part of the instrument. 

Another rule is that where the special powers arC 
followed by general words, the general words are to be 
construed as limited to what is necessary for the proper 
exercise of the special po%vers and as enlarging those 
powers only when necessary for the carrying out 
of the purposes for wnich the authority is given. 51 
Bom. L.R. ioo 4=A.I.R. 1950 Bom. 130. 


instrument cither in express terms or by necessary 
*mpUcation. 1893 A.C, 170. Foil. 43 Cal. 527=30 
M.L,J. 232=20 C.W.N. 329=3 L.W. 210=19 MX.T. 
I76=(igi6) M.W.N. 150=114 A.L.J. 217=23 CX.J_^ 
348=18 Bom. L.R. 387=9 Bur. L.T. 1=8 L.B.R, 
436=43 48=32 Ind. Cas. 419 (P.G.) (Reversing 

7 Bur. L.T. 126=23 Ind. Cas. 516). 

— Construction — ^Rules of. 

Powcr-of-Attorncy should be strictly construed and 
general powers of borrowing should be restricted to 
matters ejusdem generis with those already stated 
39 Mad. 918=38 Ind. Cas. 638. 

—Construction — ^Principles and rules of. 

In a powcr-of-attorncy which should be strictly 
‘Construed, the operative part being controlled by the 
i-ecitals, general words followirg an authority to do 
particular acts should not be taken to confer generaj 
powers, but should be limited to the purpose of the 
authority or to those necessary for the proper perfor* 
mance of particular acts. 10 S.L.R. 72 =36 Ind, 

Cas. 968. 


onstmction— Rules. Construction— Principles and rules of. 

Powors-of-Atiorncy must be strictly pursued, and Powers of attorney arc to be construed strictly, 
are co isirued, as giving only such .luihority as they If an act is challenged as being in excess of the power it 
confer expressly or by necessary implication. The must be shown that the authority is to be found in the 
following arc the most important rules of construction : four corners of the power either expressly or by ncccs- 
(0 The operative pan of the deed is controlled by sary implication. 

the recitals (2) Where authority is given to do Per Twomey, J — \ power to sign accommoda- 

parlKularsaas.followcdbvgencral words, the general tion notes may wcl be inferred from a power to 
words are restricted to what IS necessary for the pro- sign promissory notes jointly with others. 8 Bur L.T. 
per performance of the particular acts. (3) General 1=8 L.B.R. 168=26 Ind. Cas. 253. 


words do not confer general powers, but are limited 
to the purpose f.>r which the authority is given and 
arc construed as enlarging the special powers only when 
necessary for that purpose. (4) The deed mvisl be 
construed so as to include all medium posv-rrs netcssc- 
baiy for its elective execution. 52 P.L.K. 


2. Power to alienate. 


•Power to alienate— Strict construction. 


R4. 


lonstruction— Principles and rules of— Auth- 
ority must be express or be necessarily implied. 


A pardaiiAshin lady executed a powcr-of-aitorncy ia 
favour of her husband with full powers to do such 
acts as were described in it. 

The iKJWcr set out various acts relating to the mana- 
The Powitr^f-Aitorncy must be strictly consirucd gement of the proixTiy and to litigation, and matters 

and it is necessary to show that on a fair toiislriiciion rrUi ing to cxccut ion arising out of the litigation- 

ol the whole iiuirumeni the .auihoiity in question The \xiwcr, however, did not mention in explicit 

is to be found within the four corners of the instrument lenns the .authority to sell, mortgage and lease. The 

ciiher in cxiircss icmis or by necessary implication, hu.b.md contracted to sell the property but the sale 


109 Ind. Cas. 737=30 Bom. L.R. 470=.A.I.R. 
Bom. 225. 


1928 


Construction— Priaciples and rules of. 


\V‘iere .an act purporting to be done under a power 
of .rtorney is ch.ilirnged as being in excess of the 
p j.ver, It is ne c.siry to sho.v that oa a fair construc- 
iion of the whole instrument the authority in ques- 
u«»u is to be found within the four corners of me 


tleetl was not executed, whereupon the purchaser 
brought a suit for specific performance of the contract. 

Held, th at the husband had no authority to enter 
into the contract of sale. 11 P.L.T. 12I=A.I.R. 
1930 Pat. 181 = 127 Ind. Cas. 457. 


•Power to alienate— Joint Hindu family. 


A |x>wcr-i»f-atiorncy executed by two brothers in. 
favour of the third provided among other things “in 
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respect of any mauza or share of land owned and 
possessed by us, the executants, the said Mokhtar-Am 
shall grant simple or Zarpheshgi-Thika or make mort- 
gage with possession.*’ 

Held, that these words were quite sufficient to 
confer the power to execute mortgage for debts for 
which the joint family, consisting of the three brothers 
was liable, loi Ind. Cas. 377=1927 M.W.N. 433 = 
31 G.W.N. 890=39 M.L.T. 27 o=A.I.R. 1927 P.C. 
It 1=53 M.L.J. 592 (P.C.). 

■ Constractlon— Power to alienate. 

Power-of-attorneys must be strictly construed* 
Where am-mukhtearnama conferred the power on the 
agent to borrow any money for any purpose and do 
any other work as necessity arises, 

Held, that as no express power to mortgage had 
been given, it was difiicult to say that the terms of the 
am-mukhtcarnama can be construed into a power for 
giving a mortgage. 7 Cal. 253 ; 10 Cal. 901 (P.C.),Foll 
104 Ind. Cas. 833=54 Gal. 687=A.I.R. 1927 Cal. 836’ 

Construction — ^Power to alienate — Thing** 
whether includes a mortgage. 

A power-of-attorney provided for sale of “good* 
cdects and things belonging to ” : 

Held, that a mortgage is included in the word 
thing in the power-of-attorncy, as the deed did not 
suggest that tne thing was to be limited to a chose in 
possession. 13 C.W.N. 1190=3 Ind. Cas. 859. 

3. Power to assign decree. 

^-^^onstruction— Power to assign decree. 

Where a power-of-attorncy allowed an agent “ to 
conduct and manage — the estate, property, moneys, affairs 
concerns of the Zamindar — and in all resp>ects 
as fully and absolutely as the principal himself — and 
to do all such acts and deeds whatever as may be 
considered requisite for the above purpose as amply 
and effectually as the principal could do in his own 
person” the words arc wide enough 10 give the agent 
power to assign a decree to another even less than the 
decree amount. 38 Mad. 832=15 M.L.T. 143 = 26 
M.L.J. 185=23 Ind. Cas. 235. 

Construction^Power to assign decree. 

A power-of-attorncy must be construed strictly* 
Such a construction w’ould not prevent the exercise of 
all powers necessary and incidental to the powers 
exy>ressly conferred. A power-of-atiorncy conferring 
the right to cxcute a decree docs not confer a right to 
assign the decree. Power expressly conferred in a 
powcr-of-attorncy to execute the decree does not 
imply any power to transfer a decree for considera- 
tion. A power-of-attorncy provided “to execute all 
decrees in the name of my father or in any other 


name on my behalf or otherwise to attach and realize- 
all moneys due thereon. ” 

Held, that the agent acting under the power could 
not assign the decree. 23 M.L.J. 595=12 M.L.T. 
528=(igi2) M.W.N. 1204=17 Ind. Cas. 139. 

4. Power to compromise. 

— Constm€?tion — Authority to compromise— If 
includes power to refer suit to arbitration. 

A power-of-attorncy authorised the agent “ to 
compromise and to sign compromise petitions.” It 
also contained a general clause in the following 
words: — “Whatever would be required to be done 
in the conduct of this suit would be done by the 
agent and the same would be binding on me as if 
T had done the same ”. The Vernacular expression 
used for the word “ compromise ” was ap-sattad-jod. 
It was contended that a power to refer the suit to 
arbitration was not included in the power to compro- 
mise and that the general clause was restricted to 
matters done in the conduct of the suit and that it 
did not include a power to remove the dispute frem 
the jurisdiction of the Court and transfer it elsewhere. 
It was also contended that the Vernacular expression 
literally translated meant “ to give and take between 
ourselves. ” 

Held, that the general clause read in conjunction 
with the clause about “give and take ” left no doubt 
that the intention was to confer the wide fowers 
and several meanings which are embraced in the 
single English word “compromise ” which inch dcs a 
power to refer a dispute to arbitration and that 
therefore, the power of attorney in this case conferred 
the power to refer the suit to arbitration. I.L.R. 
(1946) Nag, 824=229 Ind. Cas. 402=1947 N.L.J. 1 
=A.I.R. 1947 Nag. 17 (F.B.). 

Power to compromise — Legal Practitioner. 

For cflccting a compromise on another’s behalf 
ticiilicr a general power-of-attorncy nor the ordinary 
powers of a pleader arc sufficient express authority is 
absolutely necessary. 41 Mad. 233, Rcl. on. irg 
Ind. Cas. 430 = A.I.R. 1929 Lah. 746. 

Power to compromise. 

Power-of-attorncy for filing a compromise docs not 
necessarily imply an auhtoriiy for making a compro- 
mise on behalf of principal without his knowledge and 
consent, in Ind. Cas. 829=5 O.W.N. C77=A.I.R, 
1928 Oudh 386. 

Power to compromise— Principal illiterate 

The expression as to power to compromise in a 
powcr-of-attorney were ambiguous and the principal 
being illiterate had made only a thumb-mark. It was 
not proved to the satisfaction of the Court that at the 
time of makingthc mark the principal knew or under- 
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^tood that she was authorizing the agent to make 
compromises on her behalf without her knowledge 
or consent. 

HrW, that the powcr-of-attorney was not binding 
on her in that respect, ill Ind. Cas. 829=5 O.W.N* 
'677=A.I.R. 1928 Oudh 386. 

Constrnction — ^Power to compromise suit. 

A power*of«attorney authorisng the agent to manage 
•the business of the principal to institute suits and 
oppose all suits that might be brought by or against 
the principal in respect of the business does not confer 
on ^ent the power to compromise a suit. 23 C.L.J. 
436 = 20 C.W.N. 943=34 Ind. Cas. 394. 

Conetmetion— Agent — Power to compromise* 

Where a power>of«attorney was executed on behalf 
'Of one of the plaintiff authorising him spccihcatly to 
engage a pleader to present applications to Court and 
to refer to arbitration. 

Held, that the power did not confer an authority 
upon him to put in a compromise and that the power to 
•compromise or confess judgment was not ejusdem 
generis with the powers set forth by the powers-of- 
attorncy. 50 P.R. 1898, Foil. 20 P.W.R. 1912=28 
P.L.R. 1912 = 13 Ind. Cas. 92. 

5. Power to conduct suit* 

Power to conduct suit — Right of agent to 

act as guardian on behalf of principal. 

A suit was instituted by the general attorney of a 
minor principal’s guardian, without the guardian’s 
knowledge and permission, both on his own behalf 
and for the minor’s guardian, professedly as the 
guardiati’s authorized agent. 

Held, that the minor not being fully represented, 
the judgment cannot be conclusive as against him. 
128 Ind. Cas. 763=A.I.R. 1930 All. 875. 

^ patraction — Power to conduct suit— Autho- 
rity to manage— Jagir— Power to defend suit, and 
make admissions. 

A powcr*or-aitorncy should be strictly construed. 
A power of authority authorising a person to look 
after the management of a minor’s jagir docs not, in 
the absence of express terms, empower the agent to 
defend the owner’s title to the jagir in a suit. Any 
admission made by such agent, in the course of a trial 
is not binding on the owner. 47 Ind. Cas. 528 (Nag.). 

6, Power to execute or sign pronote. 

—Construction — Power to execute or sign 
pronotes. 

A lady is not liable on a pronoic executed by her 
agent authorised to borrow on her behalf only for 


necessity where he did not purport to borrow on her 
behalf or for actual necessity. 4 O.L.J. 299=40 
Ind. Cas. 452. 

• Gonstractioii — Scope of aathority — Mortgage 

— General power to — Power to sign a pronote. 

A general power to sell, mortgage, or pledge property 
implies a power to borrow money on mortgages on the 
principal’s account, and to create an equitable mort- 
gage by deposit of title deeds, but not to sign promis- 
sory note executed. 9 Bur.L.T. 166=36 Ind. Cas. 19. 

Conetmetion — ^Power to execute or sign 
pronote. 

Powcr-of-attorney must be construed strictly and 
unless an express power is given to an agent to enter 
into contracts ofguarantee on behalf of his principal 
or to execute negotiable instruments for his principal 
jointly with others the person alleging sich power 
must show that the agent had the power to enter into 
the transaction. 7 Bur.L.T. 126=23 ^od. Cas. 516. 
[Reversed on .\ppcal 43 Cal. 527=32 Ind. Cas. 

419 OP.C.)]. 

7. Power to prefer appeal. 

— ^Power to prefer appeal — Legal Practitioner. 

Where in a printed form of the powcr-of-attorney, 
the clause authorising an advocate to file an appeal 
has been struck off by the client, it docs not mean 
that the said power has been taken away from him, 
if it otherwise existed. It only means that the power 
was not expressly given. 116 Ind. Cas. i84=A.I.R. 
1930 Lah. 68. 

— "Power Co prefer appeal — Scope of. 

The power to prefer an appeal to the High Court 
must be liberally interpreted and it must be held that 
it includes the power to prefer petition for revision. 
107 Ind. Cas. 390=A.I.R. 1928 Lah, 244. 

^Power to prefer appeal. 

Where a general powcr-of-attorney confers upon a 
|)crson authority to do the acts enumerated below 
i.r., to take and use all lawful proceedings and means 
for recovering and receiving debts and advances and 
also to commence and prosecute and to defend at law 
all actions, suits, claims, demands^and disputes. 

Held, that the powers arc wide and comprehensive 
enough to include the power to prefer an appeal. 63 
Ind. Gas. 748=A.I.R. 1921 Lah. 74. 

8. Revocation. 

Revocation. 

Where a powcr-of-aitorncy was given to the plain- 
tiffs to recover all sums due to the grantor of the power 

% 

under a contract wth the defendants for doing certain 
work and under which the defendants arc to pay the 
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•plaintiffs only after the production of the power which 
is to remain in force till the completion of the work 
under the contract. 

Held, that the defendant's agent was not justified 
in making payments to the grantor of the power after 
production of it by the plff. to the defts., even though 
"the grantor revoked the power afterwards while the 
work was being done. 105 P.L.R. 1917 = 86 P.W.R. 
1 91 7 = 40 Ind. Cas. 280. 


i4ia 

Scope of authority under— Power to execute 

deeds of sale If includes power to execute agree- 
ment for sale. 

A power given to an attorney to execute deeds of 
Sale does not authorise him to execute agreements to 
sell. 16 C.L.J. 119 = 13 Ind. Cas. 637. 

-Scope of authority under— Power to carry on 

business, if Includes power to enter into forward 
contracts. 


Revocation of— C.P.C, (1882), Ss. 2 and 39. 

Appointment of attorney cannot be revoked by a 
letter to the attorney. 36 Cal, 609 = 13 C.W.X 1172 
= 2Jnd. Cas. 830. 

9. Scope of authority under. 

Scope of authority under— Power to Issue 

notice. 

Proper execution of am-mulchtearnamas, giving 
authority to sue in ejectment, confers also power to 
issue notices but it is not necessary that the authority 
should be in writing. 120 Ind. Cas. 455 = 33 C.W.N. 

C.L.J. 555 = 57 Cal. 10 = A.I.R. 1929 

651 . 


By a power-of-attomey the defendant empowered 
his manager to contract, superintend and carry on the 
business of general merchants in Singapore. The' 
manager entered into fcrward contracts with the 
plaintiff in respect of sugar. The defendant’s firm was 
accustomea in Calcutta to enter into forward con- 
tracts in the sugar trade. 


Held, that the manager bad sufficient authority to 
895^(Ca?r sued upon. 10 Ind. Cas. 


10. Miscellaneous. 


—Miscellaneous— Power under old law— C P 
Code, 0.3, R. 4. * * 


Scope of authority under— Power to manage 

temple affairs. 

In the case of temples, a trustee can hardly claim 
the right to borrow as a matter of course. His right 
to borrow wUl arise only in cases of financial necessity, 
and he will have to use his discretion whether even in’ 
such circumstances he should borrow or not. It 
cannot be assumed, in the absence of words to that 
effect, that by executing a power-of-attomey to a 
persoQ^to manage the temple affairs by collecting the 
debts and amounts due to the temple and meeting the 
necessary expenses, that the trustee authorized the 
manager to bind the temple by borrowing. 

Powers-of- Attorney are to be construed strictly. 
113 Ind, Cas. 554 = A.I.R. 1928 Mad. 1059. 

Scope of authority under— Power to transfer 

securities. 

A power-of-attorney authorizing the attorney to 
transfer securities of any description authorizes him 
CO endorse demand promissory notes though there is 
..lO express clause empowering the attorney to endorse 
demand promissory notes. 107 Ind. Cas. 213 = 
A.I.R. 1928 Sind 89. 

Scope of authority under. 

An agent who is empowered to conduct a suit in 
any manner he may deem fit even to the extent of 
withdrawing it or entering into a compromise has 
power to bind his principal by an agreement to abide 
Dy a special oath entered into with the opposite party 
.22 O.C. 181 = I U P L.R. (J.C.) 8C = S3 lod. Cas. 453.’ 

12— F.Y.D. 45. 


Where a power-of-attorney is granted before pass- 
ing of amendmenf but the appeal is filed after it, the 
power-of-altorney must be interpreted on the date i f 
the presentation of the appeal in the »ight of the 
statutory provisions which were in force on such date 
116 Ind. Cas. 184 «= A.I.R. 1930 Lah. 68. 


Miscellaoeous— Repudiation of -Estoppel. 

A general power does not necessarily imply an 
unlimited authority to borrow and the agent has only 
such powers as are necessary to carry out the special 
powers. Where a pardanishin lady deliberately 
makes herself jointly and severally liable for a debt 
incurred by her husband on the strength of a power 
given to him by her, she cannot afterwards repudiate 
the same. 12 C.L.J. 115 = 3 Ind. Ca.s. 330. 


Miscellaneous- Special— Genuineness — Re- 

gtstration. 

Though registratkn of special Power-of- \ttorncy is 
not compulsory yet the court is not b>unj tu pr-s..me 
Its genuineness if registered. 43 Cal. 884 = 20 C \V M 

287 = 23 C.L.J. 297 = 32 Ind. Cas. 395. 


override specific prnWsion in 

K. 6 of the Income-tax Rules. See INCOME-TAX \cr 

S. 26-A AND INXOME-TAX RULES R.' 6. {*194(^ I* 

M.L.J. 332_I.L.R. (1947) Mad. 167 := A I R i^iit 
.Mad. 411. * 


S. 3. — Scope of. 

Section 3 dees no more than indemnify the holder of 
a power-of-attorney for actions uone by him in good 
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faith if tl:e detrrDunatioo of bis power hy the death 
of the person granting it was anlnown to him at the 
time. A.I.K. 1934 Kag. 274 ■= 31 N.L.R. 57 = 153 
Ind. Cas. 251. 

S. 5— M'nor married woman — Power to 

appoint attorney. 

By virtue of tfce provisions of S. 5 of the Powers-of- 
Attorney Act, 1382, a married woman, even though a 
minor, ran validly appoint an atterney to do any act 
on her behalf anu the presentation of an application 
by way of appeal to the Registrar by an attorney so 
appointeu is not invalid. A.I.R. 1933 Mad. 407 = 37 
LAV. 471 = 64 M.L.J. 449 *= 1933 MAV.N. 636 * 142 
Ind. Cas. 646. 

POWERS OF LEGAL PRACTITIONER. 

See (I) LEGAL PRACTITIONER. 

(2) LE.GAL PRACTITIONERS ACT. 

POWERS. 

See (1) POWER-OFrATTORNEY. 

(2) WILL. 

PRACTICE. 

Synopsis. 

1. Abandonment of plea. 

2. Additional Evidence. 

3. Adjournment. 

4. A<lministration. 

5 . Admissions. 

0. Amendments. 

7. Appeal. 

8. Appellate Court. 

9. Argument!. 

10. Burden of proof. 

11. Cause of Action. 

12. Chief Court. 

13. Civil Dispute. 

14. Commission. 

15. (Jonsoiidation. 

H). Contempt. 

17. Costs. 

18. Court-Fee. 

19. Criminal 'ITIal. 

20. Decree. 

21. Discretion. 

22. Duty of Court. 

23. Ejectment. 

24. Election of reme«lies. 

25. English Law. 

2#>. Evidence. 

27. Execution. 

28. Ex j):irto hearing. 

2‘*. Federal and Supreme Courts. 

.30. Forum. 

31. High CJourt. 

32. Inronsisteni pleas. 

.>3. Injunction. 

34. Interest. 

35. Issues. 

39. Judge. 

37. Judgment. 


38. Judicial order. 

39. Jurisdiction. 

40. Justice, Equity and good Conscience. 

41. Law governing. 

42. Legal Practitioner. 

43. Legal Representative. 

44. Limitation. 

45. New Plea. 

46. Notice of bearing. 

47. Official translation of documents. 

48. Parties. 

49. Partition Suit. 

50. Plea. 

51. Pleaders Pees. 

52. Pleadings. See PLEADINGS. 

53. Powers of Court. 

54. Precedents. See PRECEDENTS. 

55. Privy Council. 

56. Probate. 

57. Procedure. 

58. Professional Etiquette. 

59. Record. 

60. Relief. 

61. Remand. 

62. Restoration of proceedings. 

63. Retrial. 

64. Revenue Courts. 

65. Review. 

66. Revision. 

67. Sanction. 

68. Second Appeal. 

69. Small Cause Court. 

70. Subordinate Courts. 

71. Subsequent Events. 

72. Trial. 

73. Valuation. 

74. Witness. 

75. Miscellaneous. 

1. Abandonment of plea. 

See also C.P.CODE. O. 41, R. 1. 

Abandonment of plea^PresumpUon. 

When the appellate judgment is silent on certain, 
grounds of appeal it is to be presumed that that ground 
was ab.indone... A.I.R. 1924 Lah. 107, Foil. 117 
Imi. Cas. 905 (Lah.). 

Cross-objections not pressed at time of dismissal 

of appeal will be deemed to have been abandoned. 
70 Ind. Cas. 79 = 25 O.C. 280 = A.I.R.. 1923 Oudh. 
108. 

Abandonment of pica — Point not argued. 

Where an appeal which comes before an appellate 
Court is heard upon the merits, a point which goes to 
the root of the suit being not argued, must be taken to 
be abandoned. 40 Ind. Cas. 621 (All.). 

party, abandoning his case, set up in the trial 

Court, cannot advance it in second appeal. 63 Ind. 
Cas. 490 = 3 U.P.L.R. (All.) 179. 

A p.irty ought not to be allowed to be harassed 

by a superior Court on a point which was cither never 
r.iiscd or deliberately abandoned in the Court below 
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Hence a D appellant who has abandoned on the ground 
in the lower Court cannot prefer an appeal on that 
ground. 64 Ind. Cas. 185 = 24 O.C. 181 = A.I.R, 
1921 Oudh 41. 

Abandonment of plea in lower appellate 

Court. 

Plea given up in lower appellate Court, cannot be 
advanced in second appeal. 88 P.W.R. 1911 = 11 
Ind. Cas. 408. 

Abandonment of plea — Appellate Court — 

Point not appealed against. 

Appellate court cannot interfere with lower court's 
decree on a matter against which no appeal has been 
preferred. 9 Ind. Cas. 121 (Cal.). 

Abandonment of plea — Point not pressed. 

If the appellant’s counsel does not press his claim 
in the lower appellate court, it cannot be urged in 
second appeal. 5 N.L.R. 47 = 2 Ind, Cas. 29. 

Irrelevant points — Whether can be re*opened. 

A point relevant to liability in a suit, which has 
been taken or may have been taken and abandoned, 
cannot be re-opened, but this principle does not apply 
to points which are irrelevant before decree. 62 Ind. 
Cas. 273 = 3 U.P.L.R. (All.) II. 

Abandonment of plea — Giving up grounds 

of relief. 

A party to a suit may give up any of the grounds of 
relief before the case is decided. 2 O.L.J. 335 = 30 
Ind. Cas. 207. 

Abandonment of plea — Proof — Statements in 

Judgments. 

A statement in a judgment that a point is not 
seriously pressed in the first court must be taken 
proof of its having been abandoned. 50 Ind. Cas. 743 
(Cal.). 

• Abandonment of plea — Statements in Judg- 

ment — Misapprehension — Proof. 

The trial Judge found on the plaintifi's evidence and 
certain pedigrees produced by him that he was the 
nearest reversionary heir of a deceased Hindu. The 
court of appeal reversed the judgment and dismissed 
the suit, finding that the plaintiff had practically made 
no attempt to support the finding of the court below 
and that plaintiff was not entitled to succeed. 

Held, by the Privj' Council that the decre<* of the 
First Court must be affirmed, the evidence being 
sufficient to sustain it. and there having been some 
misapprehension on the part of the Lower Appellate 
Court in thinking that no attempt was made to sup- 
port it. 30 All. 510 = 35 I..\. 166 = 13 C.W.N. 1 = 
8 C.L.J. 447 = 5 A.L.J. 701 = 1 Ind. Cas. 175 (P.C.). 


2. Additional Evidence. 

See also C.P.C., O. 41, R. 27. 

Additional evidence. 

Although the Court may not be justified in ignoj ing 
a new defence set up by the defendant, yet the 
defendant is allowed to shift his ground after the 
plaintiff has closed his case the latter is ex deblto 
Justitiae entitled to rebut the defendant’s evidence on 
the point. 120 Ind. Cas. 277 = A.I.R. 1929 Lah. 507. 

Additional evidence — Ex parte decree — C. P.. 

Code, O, 41, R. 27 — Ex parte case — Formal evi- 
dence given. 

Where plaintiff in an ex parte case gave formal 
evidence to prove his case, he might be allowed to 
give further evidence in appeal from such decree, if 
the appellate Court disagrees with the decree of the 
lower Court. 50 Ind. Cas. 363 (Cal.). 

Additional evidence — Appellate court — Evi- 
dence. 

The appellate Court cannot admit evidence which 
becomes relevant because of the discovery of some 
documents which were previously out of the reach of 
the parties. 21 C.L.J. 596 = 30 Ind. Cas. 398. 

Additional evidence — Appeal. 

Where the importance of a document is realised for 
the first time in appeal, opportunity for proving the 
document should be given to the party affected by it, 
21 C.L.J, 574 = 22 Ind. Cas. 833. 

Additional evidence — Second appeal. 

In second appeal, the party cannot urge that he 
should have boon allowed to adduce evidence which 
was dispensed with in the first court. 13 Bom. L.R. 
1021 = 12 Ind. Cas. 691. 

Additional evidence — Document not admitted 

in lower Courts — Admission in second appeal. 

A court of Second appeal ought not to admit a docu- 
ment which the lower courts refused to admit on the 
ground that the same was not forthcoming at the first 
hearing of the case. 1 1 Ind. Cas. 289 (Oudh). 

Additional evidence — Trial — Absence of 

defendant — Right of plaintiff to be allowed to 
adduce all his evidence. 

When at the trial of a suit, the plaintiff tenders 
only enough evidence to establish his claim owing to 
the absence of the defendant, and obtains a decree 
which is reversed on appeal, on the ground that the 
plaintiff had not sufficiently proved his case, the 
Appellate Court, before dismissing plaintiff’s suit, 
should give him an opportunity of putting on record 
tlie additional evidence which he had filed in Court 
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but which he abstained Irom tendering owing to the 
defendant's absence. (1910) M.W.N. 612 = 8 M.L.T. 
360 = 7 Ind. Cas. 494, 

3. Adjournment. 

Sec also-- 

(1) C.P. CODE, O. 17. 

(2) Cr.P. CODE, Ss. 344 AND 526. 

(3) CRIMINAL TRIAL. 

Adjournment— Inherent power. 

Every Court and every ofliccr exercising quasi- 
judicial functions has an inherent power to grant an 
adjournment. 31 M.L.W. 5S7 = 1930 M.W.N, 373 — 
A.I.R. 1930 Mad. GKS = 59 M.L.J. 33. 

Refusal to postpone the hearing for an hour or 

two to give time for a party to appear can be hardly 
called proper. 108 Ind. Cas. 879 — 11 N.i-.J. 78 — 
A.I.R. 1928 Nag. 165. 

Adjournment of a few hours. 

Where on the date of hearing of a small cause case, 
the plaintiff was not ready with his evidence, but 
requested only two hours time to produce evidence. 

Held, that the Court should grant the time as 
r''qui.sted. 95 Ind. CaS. 679 (Lah.). 

— — Pending case. 

No pending case should ever be postponed without 
A date being fixed. 93 Ind. Cas. 1056 = 7 L.R.A (Cr.) 
lOI ^ 27 Cr.L.J. 560 = A.I.R. 1926 All. 421. 

—.—Discretion. 

It >9 in thi ilis:retion of the trial Court to allow a 
pvrty to proauce a witness for giving rebuttal evidence 
and to give adjournments for Ihe purpose. 95 Ind. 
Cas. 1006 =- A.I.R. 1926 Nag. 4S6. j 

Medical certificate— Court should not distrust 

certificate an«l penalise ]>irty is-ithout summoning 
• loctor 74 Ind. Cas. 845 = 21 .\.I..J. 500 =« 4 L.R.A. 
(Civ. I 423 rr, A.I.R. 1923 AM. 549. 

Party's default. 

Wlicre a case h.is boon tl-hniioly fixed for hearing 
.ml witiijsses have been called .an I expense has been 
incurred, if it should turn out that owing to some 
d'd.mlt ^ui the part oi one of the parties the Court has 
nu powei to liear the case, then apart from any express 
provision of law to that elfcc t, ‘Ivc Court is not bound 
to .adjourn the case ana has discretion to dismiss it. 
1921 1MI.( .C. 1 = 5 P.L.I- 390 =. .57 Ind. C.xs. 250 = 
I Pat. L.T. 666 = A.I.R. 1921 P.it. 76. 

Ailjourninent — Dlscrctioii of Court. 

Where a case lias been definitely fixed for hearing 
and witnesses have been called .m I expense incurred. 


and if, owing to the default of one of the parties, the 
court has no power to hear the case, the Court has a 
discretion to adjourn or Dismiss it, but apart from an 
express provision of law, is not bound to grant an 
aojournment. 5 Pat, L.J. 390 = 57 Ind. Cas. 250. 

Adjournment and ^procedure— Notice of 

hearing — Parties not getting summonses not 
served in time — Court, power of. 

When parties do not get summonses served on their 
witnesses in time for them to appear on the bearing 
day, the Court should deal with the case on the mate- 
rials at the time before it. 7 Bur. L.T. 310 =»^26 Ind. 
Cas. 240. 

^—Adjournment— Refusal. 

At the first hearing, defendant represented that his 
witnesses were absent and applied for the issue of 
warrants against them and also for adjournment. The 
Court adjourned the bearing but did not pass orders 
on the application for warrants. The defendants took 
no steps to secure the attendance of his witnesses at 
the adjourned hearing, when he again prayed for 
a further adjouroment. 

Held, that the adjournment was rightly refused. 
15 Ind. Cas. 584 (Mad.). 

» 

— ^ — ■Adjournment — Gonseat of parties. 

court must always consider the convenience of 
parties and any contingency which may necessitate an 
adjournment. But it is not the business of the 
parties to decide when their suit shall be heard as the 
regulation of its procedure is entirely in the Court’s 
discretion. 13 Bom. L.R. 161 « 10 Ind. Cas. 748.. 

— Refusal— Prejudice — Retrial. 

Where on the day to which a small cause suit had 
been posted for trial both parties applied for time on 
the grounds that one of the material witnesses was 
unwell, that another had not brought the documents 
summoned, ana that a third had not been served, and 
the Court refused *lhc adjournment and tried the case 
on the merits. 

Held, that it w’as a proper case for the grant of an 
.idjournmcnt ano there should be a retrial. 65 Ind. 
Cas, 599 (Cal.). 

Notice of —Signatures of pleaders of both 

parties on order sheet. 

The form of the order sheet especially requires that 
signaturrs oi the parties or their pleaders should bo 
Lakcn on the order sheet in token of information of 
the order of adjournment having been communicated 
to them. The statement in the order sheet that ths 
case was aajourned at tho request of the plcadera 
docs not necessarily imply that they actually came to 
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4 

know of the date fixed. 93 Ina. Cas. 157 = 4 Pat. 
440 = 7 P.L.T. 456 = A.I.R. 1925 Pat. 807. 

Adjouromeiit— Costs. 

When a case is adjourned, the court should not 
direct immediate payment of the costs but should 
direct that the hearing on the adjourned date should 
be conditional on payment of costs before that date. 

36 Cal. 566 = 13 C.W.N. 525 = 11 C.L.J. 150 = 

1 Ind. Cas. 366. 

4. Administration. 

bee also {!) ADMINISTRATIOX. (2) C.P. CODE, 

O. 20, R, 13. 

Administration — Accounts, if may be e-ca- 

mined by Court. 

The account of the administration need not be 
investigated by the court, there being no procedure 
or practice for doing so. le C.W.N. 320 = 24 Ind. 
Cas. 447. 

Administration suit by members of family* 

In a ncn-administration suit by one member against 
another member of the family, the claim should be 
adjudicated upon on its own merits. 29 M.L.t. 704 = 

18 M.L.T. 518 = 31 Ind. Cas. 322. 

5. Admissions. 

See also — 

(1) C. P. CODE. O. 12. 
f2) EVIDENCE ACT, Ss. 18, 19 ET SCQ. 

Admissions — Pleadings — Admissions in — If 

can be resiled from. 

Where the plaintiff based his claim on an indent 
alleged to have been signed by the defendant ann filed 
it along with the plaint and the defendant admitted in 
his written statement the correctness of the averments 
made in the plaint and where sub.seqi ently he resiled 
fmn this admission and contended that the admission 
in the written statement was not in respect ef that 
indent hwt another indent suppressed by the plaintiff. 

Held, that in view of the fact -that the indent was 
filed along with the plaint and was on the record whi n 
the written statement was fiko. the defendant ought 
not to have been alh wed to resile from the admission 
ana to deny that that indent was the document in 
respect of which the admission in the written statement 
had teen made. 120 Ind, (■a^^ 277 A.I.R. 1029 
I ah. 507. 

But where in a general claim for a large sum of 

money due in respect of professional ser\ ire.s a defence 
was put forward explaining why the defendant refused 
to accept liability for a sum in cxcc.ss of a certain 
amount and that sum was paid into Court in satisfac- 
tion of the entire claim and the plaintiff accepleo the 


Adjonnunent. 

/I . 

sum in such satisfaction under Rule 377 of the Rules of 
Civil Procedure, Eastern Africa, but he never accepted, 
it in any form which contained an admission that he 
had been negligent, or that he accepted the calculation& 
by which the defendant had arrived at the amount. 

Held, that so far as the plaintiff was concerned all 
to whica he was bound tc look was whether the money 
m Court was the sum which he was prepared to take 
in satisfaction of his claim, and he might have been 
influenced by many circumstances in making that 
decision. 

Hence the acceptance of the amount under the 
words of the rule as satisfaction in full of the plaintiff's- 
claim did not amount to an admission of the grounds 
of defence set up by the defenaant. A.I.K. 1921 P.C. 
231 (P.C.). 

Admissions — Suit on mortgage — Admission 

of portion of claim — Dismissal of suit, improper. 

If in a suit on a mortgage, the mortgagor admits 
that a certain sum thought short of the amount 
claimed, is due to the plaintiff mortgagee, it is not 
proper to dismiss the suit altogether, on the ground 
that the mortgagee failed to produce the original 
mortgage deed. 30 Ind. Cas. 32 (Cal.). 

Court is entitled to disregard an admission, if 

it finds its truth inconsistent with other reliable evi- 
dence. 98 Ind. Cas. 821 = A.I.R. 1927 All. 175. 

Admissions must be taken as a whole. 

VV'here an admission by witne.ss examined by opposite 
party is relied upon, the whole admission must be 
taken into consideration. 60 Ind. Cas. 482 (Pat.). 

Admission — Adoption — Issue not definitely 

raised. 

The plaintiff claimed tlie suit properties as tlie son 
of his father. The defendant at an early stage of the 
case, without protest or objection by the plaintiffs, 
made the case that the plaintiff liad been adopted into 
another famih’. Deeds under the hands of plaintiff 
and his natural father containing e.\]>ress statements to 
that effect were given in evidence by the defendant. 
Questions directed more or 1. ss jwiiitedly tu the 
matter \v«Te addressed to tin- plaintifl’s witnesses. 
Evidence was giv^n by and on behalf of plaintiffs to 
explain away tlie admissions and no suggestion was 
made on behalf the plaintiffs that they were tak<*n 
by surprise. 

Held, that though it is to be regretted lliat a definite 
issue was not framed upon the point and tlie matter 
put beyond all controversy, y. t in the circumstances 
of the case, ther<' being no suggestion that the plaintiffs 
were not fully informed that the question of adoption 
would be raised, the finding could not on that account 
be disturbed. (1906) 4 A.L.J. ]02 = 5 C.L.J. 115 = 
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9 Bom. L.R. 267 = 11 C.W.N. 321 = 17 M.L.J. 103 = 

29 A. 184 = 34 I.A. 27 (P.C.). 

Admissions — Defendants — Co-defendants. 

An admission by one defendant will not bind another. 
22 Ind. Cas. 916 (Cal.). 

6, Amendments. 

(a) Amendment of judgment and decree. 

(b) Amendment of pleadings. 

(a). Amendment of judgment and decree. 

See also C.P.C.. SS. 151, 152 AND 153. 

Amendment — Clerical error — Judgment — 

Review. 

When during an appeal, an official receiver resigned « 
a successor was appointed and the High Court ordered 
the previous official receiver’s name to be deleted, the 
High Court by mistake added his name in the judg- 
ment order, it was held that there was a mere clerical 
^rror and it ought to be corrected and there was no 
ground for review. Quaere : Whether the decision 
was Vitiated by not bringing the succeeding official 
receiver on record. 5 L.W. 507 = 32 M.L.J. 520 = 
40 Ind. Cas. 170. 

— -.Amendment of decree -Delay — Effect, 

On .1 mere question as to whether they should get 
such and such a sum of money or little more the Court 
should refuse to entertain application for amendment 
of decree after a considerable delay such as of 18 
months unless there is a reason justifying delay. 
50 ( .L.J. 12 = 33 C.W.N. 958 = A.I.R. 1929 Cal. 

— .Amendment —Decree — Appellate Court. 

J Jie lower court cannot add to th<- decree of the 
app ll.ite Court a direction which has been omitted, 
tiiougli wrongly by the latter. 1 O.L.J. 193 = 24 Ind. 
C,;,. 113. 

(b). Amendment of pleadings. 

See also — 

(1) C.P.C., (). 6. K. 17. 

■ 2) 1*1.1 \nix(.s, 

■ — .Vmeiidments Appellate Court allowing 
<Iefen<lant to raise the plea by allowing amend- 
ment Plaintiff ought to have been allowed to 
meet the case. 

\ iri.d Judge after reserving judgment decided the 
a-e in the «h-f< n«lanl's favour on an issue or a plea 
tli.ii h.id not. throughout the proceedings, been raised 
or trud. 1 lie Court of Appeal allowed the defendants 
to .im- nd their ph-a so as to raise the defence dis- 
covi r. <1 t>y the trial Judge. 


Admissions. 

s 

Held, that an opportunity should have been*afforded 
to the plaintifis of dealing with the matters involved 
on the new basis which that amendment established. 
122 Ind. Cas. 30 = 31 M..LW. 12 = A.I.R. 1929 P.C. 
306 (P.C.). ;fa 

-t 

-Court — Power to amend plaint or to direct 

amendment of plaint. 

The law does not authorise a Court to amend a 
plaint or to direct the amendment of the plaint. The 
Court can only allow the amendment of the plaint and, 
if the plaintiff chooses not to amend it, the Court has 
to decide whether the said suit as framed can proceed 
or not. 116 Ind. Cas. 890 = A.I.R. 1929 Lab. 820. 

Plea of limitation. 

Where the .Appellate Court ordered that the plaintiff 
be permitted to amend his plaint subject to the law 
of limitation, it is open to the lower Court to consider 
the question whether at the time when the amend- 
ment was allowed, a new suit on the cause of action 
would be barred by limitation or not. 110 Ind. Cas. 
529 (Cal.). 

(Obiter). 

.A plaintiff cannot be allowed without amending his 
plaint to succeed in a case which directly negatives 
everything he has alleged in his plaint. lOl Ind. Cas. 
346 = 33 .M.L. r. 205 = A.I.R. 1927 Mad. 1116. 

I 

Suit on allegation of tenancy falling— Plain- 
tiff was not allowed to succeed on title. 

The plaintiffs brought a suit on the footing that the 
defendants were their tanauts. The defendants 
pleaded that they were not tenants under plaintiffs. 
The defendants proved their case. The third, party 
whose title w.as set up by the defendants was not a 
p.irty to the case. That party was in possession. 

Held, that it was not open to the plaintiffs to sliift 
their ground and claim to eject the defendants as 
trespassers and that the plaintiffs should not be 
allowe<l to atiK'nd or implead the said third party. 
S9 Ind. Cas. 103 = 6 L.R.A. (Civ.) 348 = A.I.R. 1925 
.Ml. 705. 

Where a plaintiff has framed his suit bona fide 

bdieving that consequential relief is not open to him 
and that he is entitled to a declaration, the Court 
would be justified in allowing him to amend the plaint 
even in appeal. 

.\nd the cases liavc been gone so far as to permit 
a pl.iintiff who is suspected of asking for a declaratory 
d«'cree simply for the p.irposc of evading stamp duty, 
to amend his plaint at the appellate sUge in the High 
Court upin its being shown that consequential relief 
was av.iilabk* .ind up>n his offering to pay the neces- 
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-sary Court-fee. 76 Ind. Cas. 347 = 2 Pat 
5 Pat. L.T. 315 = A.I.R. 1924 Pat. 310. 


919 


O. P. Code, O. 6, R. 17. 

Suit for pre-emption based on custom cannot be 
decreed on the basis of contract not set up. 65 Ind 
Cas. 242 = 20 A.L.J. 15 = A.I.R. 1922 All. 5. 


•Powers of Court. 


The Courts do not sit as disciplinary bodies to 
punish parties for inept procedure when their right is 
clear, and no misunderstanding, surprise or prejirdice 
can occur to the other side. Where the real meaning 
of the application is perfectly well understood by both 
parties, and by the Court, the application ought to be 
amended in suitable form. 63 Ind. Cas. 184 = 19 
A.L.J. 549 = A.I.R. 1921 All. 321. 

Amendment — Reliefs. 


Where in a suit upon a mortgage a decree for sale is 
asked for, the court can even at a late stage allow the 
plaintiff to amend the plaint by adding an alternative 
prayer for a simple money decree. 3 O.L.J 164 = 34 
Ind. Cas. 397. 


^ — -i • 

endments. 1^22 

previous /pleadings as for instance, release payment, 
performance, etc. So too all facts which show 
a subsequent discharge of a once subsisting cause of 
action must be specially pleaded, such, for instance, 
as that the defendant had paid the debt or that it had 
been released. The rule as to amendment of pleadings 
rests upon a deduction from the ftroad principle of 
estoppel. The test is whether owing to the party 
who wishes to amend having kept back either inten- 
tionally or through carelessness an attack or defence 
which he afterwards wishes to use and thereby placed 
his oppauent in such a position that if the use of ^that 
defence or attack turns the sale against him, he could 
not be restored to the same position as he would have 
been in had it been disclosed to him at the proper 
time, then it cannot be allowed. (1909) 1 1 Bom L R 
926 = 4 Ind. Cas. 652. 

"I I^laint amendment to be allowed, when objection 
is taken for the 6rst time in second appeal. See 1 1 C 
W.N. 889 = 6 C.L.J. 410 = 34 C. 999, 

— Amendment, when to be deprecated. 25 B. 337 = 
27 I.A. 216 = 10 M.rvJ. 368 (P.C.), 


-Amendment— Procedure— Pleadings. 

Oifferent! procedure and sanctions, apply to (1) 
amending pleadings, (2) furnishing particulars and 
(3) presenting a pleading subsequent to written state- 
ment, though it may be that disobedience to an order 
to do any of them may have the same result (i.e.) 
adverse decision in the suit. (1915) M.W.N. 122 = 17 
M.L.T. 48 = 26 Ind. Cas. 927. 

A^mendment— Trial Court. 

The order of amendment by the lower appellate 
Court is bad when the High Court directed an amend- 
ment to bo made by the first Court. 19C.W.N 200 = 

22 Ind. Cas. 778. 

Amendment- C.P.C., S. 27. 

The plaintiff Ls entitled to an amendment under 
S. 27, C.P.C., if it is found that he along with others is 
interested in the suit debt, as partners.*!? B. 41.'? Foil 

(1902) 27 B. 157 = 4 Born. L.R. 968. ‘ 


7.’ Appeal. 

.5 

See also— 

(1) APPEAL. 

(2) C.P.C., SS. 2, 96. 100, 105 AND 107; O 4L 

AND O. 43. R. 1. 

(a) Competency and Right of. 

(h) Connected suits. 

(c) Conversion into revision. 

(d) Court-fee. 

(e) Delay in filing. 

(/) Forum. 

(g) New Plea. 

(fi) Procedure. 

(i) Reversing judgment. 

0) Right of Respondent. 

(ft) Miscellaneous. 

(a). Competency and Right of. 


Amendment- Party— Addition of. 

Prayer for amendment is not to be refused merely 
because another party will have to be joined and 
against him the suit would be time-barred. 7 N L R 
43 = 10 Ind. Cas. 737. 


Appeal — Competency of Judge. 

Provincial Insolvency Act. Ss. 43 and 48— J udgo 
ordering prosecution under, is not disabled from, 
hearing appeal from conviction. 71 Ind. Cas. 363 = 
21 A.L.J. 90 = 24 Cr.L.J, 144 = 4 L.R A. Cr. 12 = 
A.I.R. 1923 All. 193. 


Written statement— Amendment of written 

statement— When allowed. 

It is a general rule of pleading that the defendant 
must raise all such grounds of defence as if not raised 
would be likely to take the opposib party by surprise 
-or would raise issues of facts not arising out of the 


Appeal-Maintainability— Parties- Non-con- 
testing defendant left out in appeal by con- 
testing defendants. 

Where in an appeal by contesting defendants non- 
app.-anng d^f jndants against whom proceedings were 
ex parte were left out. the subsequent appeal by the 
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plaintiff is not incompetent by redson of the fact that 
such defendants were not impleaded as parties res- 
pondentf. 34 C.W.N. 642 -= A.I.R. 1930 Cal. 748. 

An appeal against a decision is not incompetent 

cnereiy oecause the appellant has subsequently filed 
a suit in pursuance of the adverse finding as a precau- 
tion. II P.L.T. 483 .= A.I.R. 1930 Pat. 521. 

- — Second appeal. 

Whero the lower Appellate Court entertains an 
appeal which does not lie to that Court a second appeal 
lies against the decision of that Court. 122 tnd. Cas. 
589 «= 11 P.L.T. 156 = A.I.R. 1930 Pat. 280. 


Appeal — Right to— Defeodaiit^Dlemissal oK 

nmmfA . »•< ^ 

suit 

t' , ' ; 

A defendant against whom the suit has been dis- 
missed cannot appeal against the decree. 22.1nd« Cas. 

916 (CaJ,). 11 . ii'- 

—Appeal — Right to Suit where appeal is opeoa^ 

Where under the rules an appeal is provided against 
the order of a Municipal committee refusing refund of 
customs duty, a suit for compensation for such refusal 
is premature before the institution of the appeal even- 
though the procedure by way of appeal may be onerous.. 
118 P.L.R. 1911 = 38 P.R. 1911 » 97 P.W.R. 1911 « 

9 Ind. Cas. 1000. 


Two appeals from same decree. 

Th'^i^is CO legal bar to the institution of two suits 
cn the same cause of action, although under S. 10, 
C. P. Code, one of them will have to be stayed ; and 
the same rule applies to two appeals from the same 
decree. 114 *nd. Cas. 62 = 10 Lah. 447 - A.I.R. 
1929 Lah. 1. 

Appeal— Competency. 

Same Judge presiding over Small Cause Court and 
Ton'nship Court and by mistaUe trying suit of Small 
Cause nature as Township Court — No appeal lies from 
his decree. 121 ind. Cas. 803 <= 7 Rang. 809 *= 
A.I.R. 1939 Rang. 139. 

It is not nciessary or desirable that the law 

should regard an appeal as incompetent unless there is 
sound reason in principle. 119 lod. Cas. 814 = 33 
C.W.K. 359 = 56 Cal. 622 = A.I.R. 1929 Cal. 519. 

C P. ( ( de, O. 31, F. 6 — Order for security and 

Girder for attachment combined— Combined order is 
not always proper — if condoned order Ic.^ds to doul't 
as to con>potcncy of appeal, benefit of doubt goes 
to appellant. 101 Ind. Cas. 9 = 31 C.W.N. 4J2 = 
A.I.R. 1927 Cal. 354. 

— Doubt a> to right of appeal- Arrellant should get 
beneht '■>7 Ind. Cas. 1038 = 30 C.W.N. 850 - 44 
C.L.J 4U = 1926 Cal. 1113. 

Right to— Parties requesting the Court to 

have a local inspeciion and agreeing to abide by 
its decision after such inspection— Right of 
appeal is not lost — Appeal. 

Holtl, ti.ot the Court did not act as arbitrator nor the 
a«re< nieut hriorc tlie Court in that case amounted to 
an acreemr-nt that the Court should act w'Xtra cursum 
curiae. 'Ihe right of appeal of the parties is not 
therefore barred. 72 Ind. Cas. 149 «= 47 Mad. 39 = 
17 M.L.W . 303 -= 1923 M.W.N. 154 = A.I.R. 1923 
Man. 444 = 44 M.L.J. 258. 


— —Appeal— Rights of— Party can contend for alt 
legal consequences arising out of facts. t ■ 

In an appeal so long as the facts given in the pleadinga- 
are not altered, it is open to a party to contend for the 
legal consequences arising out of those facts. 6* 
O.W.N. 1109 =^A.I.R. 1930 Oudh 54. 

— — Appeal — Right subject to grant of leave 
Procedure. 

Wherever any matter is appealable only after 
leave to appeal has been obtained, the memoraaduitt 
of appeal should be accompanied by a petition for: 
such leave. 33 Ind. Cas. 773 (All.). 

(b). Connected suits. 

Appeal — Connected suits. 

C.P.Code, O, 2, R. 3— Connected suits decided by 
only one judgment — Only one defendant appealing— 
Other decrees are unaficctcd unless appellate decree* 
afiects them specifically. 1923 P.C. 118 (P.C.), Foil. 
91 Ind. Cas. 121=2 O.W.N. 894 = A.I.R. 1925- 
Oudh 732. 

-..—Two suits having common issue tried to- 
gether — Ore appealobo to Dlstridct Judge whlle- 
the other is to the High Court — Joint trial of 
both appeals demanded — Procedure. 

The right way is to appeal to the District Judge from, 
the decision appealable to that Court and an applica* 
tion for transfer should then bo made to the High 
Court, but if the appellant luis failed to adopt this- 
course, it would be a manifest abuse of the process of 
Court to put the appellant to the unnecessary trouble 
of going first to the District Court when there is no 
intonlion of permitting that Court to take any actioir 
be) Olid Tigistering the apjH*al. 101 P.R. 1912, Foil. 
99 Ind. Cas. 182 = 27 P.L.R. 775. 

(Cl. Conversion into revision. 

See also C. P.C. , S. 115. 

——Appeal — Ctnvcrslon into revision. 

In a case where substantial justice has been done., 
the High Court will not convert a second appeal which. 
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is foond to be incompetent into a revision petition. 
120 Ind. Cas. 174 (Lah.). 

The High Coxirt has power to convert a Memo- 
randum of Appeal into a revision petition in a suitable 
case. 63 Ind. Cas. 730 = 14 M.L.W. 85= 1921 
M.W.N. 487 = A.I.R. 1921 Mad. 612 = 41 M.L.J. 54. 

—Appeal— Conversion into revisions — Techni- 
cal objection— Revision. 

The High Court can to mete out substantial justice 
treat an appeal presented to it as a revision petition 
where technical objections as to adequacy of court- 
fees, etc., prevents its entertaining the appeal. 19 A. 
142: 22 A. 380, Foil. (1917) M.W.N. 306 = 40 Ind. 
Cas. 846. 

— -Appeal — Conversion into revision. 

Where an appeal filed in a matter wherein there is 
no such appeal, the appeal could be treated as rt\ isio ) 

under the special circumstances of the case. 3 O.L.J. 

20l = 34 Ind. Cas. 689. 

■ Appeal — Conversion Into revision. 

An appeal was treated as a revision. 5 S.L.R. 61 = 
10 led. Cas. 211. 

'Appellate Court — Case filed as second appeal-^ — 
Judge admitting it as revision — At the hearing it can 
^ treated again as appeal even by the admitting 
judge. 98 Ind. Cas. 993 = 49 All. 178 = 24 A.L.J. 
1036 = A.I.R. 1927 All. 120. 

(d). Court Fee. 

•—^Appeal — Court- fee. 

Suit for accounts — Preliminary and final decrees — 
Single appeal from both is permissible but Court-fee 
merely in respect of final decree is not enough. 70 
Ind. Cas. 392 = 14 M.L.W. 389 = 1921 M.W.N. 558 
= A.I.R. 1921 Mad. 406. 

■Appcsl Delay — Court-fee— Delay in payment. 
According to the practice of the Madras High Court 
an order of the Admission Judge excusing delay in 
payment of deficient court-fee is subject to objections 
by the other side before the Court hearing the appeal 

and its decision therein. 1 L.W.440 = 23 Ind. Cas.946. 

(e). Delay in filing. 

Appeal Delay in filing — Implied extension 
of time by hearing appeal on the merits. 
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Appeal — Delay in presentation — Procedure 

— Endorsement on memorandum of appeal. 

The question of delay in presentation of an appeal 
is to be determined at the stage of admission and not 
to be postponed till the final hearing. If an appeal is 
presented out of time the court should endorse on it 
the date of presentation and direct notice to the 
Respondents. 43 Bom. 376 = (1919) M.W.N. 254 = 
23 C.W.N. 753 = 21 Bom.L.R. 1148 = 46 I.A. 15 = 
52 Ind. Cas. 897 (P.C.). 

Appeal — -Delay in filing — Sufficient cause — 

Question of, to be determlnedjbefore admission. 

Where there is delay in filing an appeal the question 
of excusing it for sufficient^cause ought to be deter- 
mined at the stage of admission of the appeal after 
notice to respondent. The practice of admitting the 
appeal subject to objections at the hearing condemned. 
41 Mad. 412 = 45 I..\. 25 = 34 M.L.J. 63 = 4 Pat. 

L. W. 54 = 16 A.L.J. 57 = 7 L.W. 156 = 23 M.L.T. 
101 = 27 C.L.J. 253 = 2 P.L.R. 1918 = 22 C.W.N. 
481 = 21 Bom L.R. 5tl = 11 Bur. L.T. 121 = (1918; 

M. W.N. 906 = 43 Ind. Cas. 493 (P.C.). 

(f). Forum. 

Appeal — Forum — Cnange in law — Effect of. 

An appeal should lie tojthe Court to which an appeal . 
lay at the time the suit was filed in spite of subsequent 
change in the law applicable to the case, whether the 
Act provides for an appeal or not. 118 Ind. Cas. 
380= 1929 A.L.J. 864 = 10 L.R.A. Rev. 600 = A.I.R. 
1929 All. 756. 

— — The course of appeal is determined not by what 

the Court should have done but what the Court did or 

purported to do. 108 Ind. Cas. 400*= 29 P.L.R. 270 = 
A.I.R. 1929 Lah. 376, 

Suits — Valuation — Acccounts/suit for — Juris- 
diction — Appellate forum. 

In a suit for accounts where the plaintiff has valued 
his claim at a sum not exceeding Rs. 5,000 the appeal 
against the preliminary decree passed in favour of the 
plaintiff lies to tlie Divisional Court and not to the 
Chief Court. When in .a case appeal lies to the 
Chief Court but is filed in and heard by tlie Divisional 
Court and a further appeal is filed in the Chief Court, 
the further appeal may bo converted into a first appeal 
if this course does not prejudice anv of the parties. 

87 P.L.R. 1909 = 4 Ind. Cas. 929. 


Held, that by allowing the appeal to be argued c 
the merits and deciding it. the High Court had : 
effect extended the time for filing the appeal. 43 Ma 
550 = 38 M.L.J. 444 = 22 Bom.L.R. 568 =: 
A.L.J. 489 = 28 M.L.T. 28 = 12 L.W. 92 = (192 
M.W.N. 419 = 2 U.P.L.R. (P.C.) 118 = 56 Ind Ca 
163 (P.C.). 


New plea. 

.Modification regarding matters left undecid- 
ed — Legality. 

Where in a scheme suit the trial Court framed a 
scheme and at the same time permitted the parties to 
apply subsequently for further directions. 
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Held, that the Appellate Court cannot modify the 


schetns in respect of matters not decided by the trial 
Court. 12 Lah. L.J. 199. = 31 P.L.R. 1018 = A-I.R. 
1930 Lah. 1056. 

— —New plea — Decision on facts found not bad. 

Where the decision of the lower Court proceeds upon 
a ground of law ‘arising out of facts as were either 
udin’tted or fully proved from the evidence on the 
record it cannot be objected on the ground of new plea' 
having been entertained. 135 Ind. Cas. 840 = 7 
O.W.N. 652 = A.T.R. 1930 Oudh 508. 

Vppjllaat cannot be allowed to raise a point in 

argument long after limitation for appeal has expired, 
where such a point was not raised in the grounds of 
appeal. 67 Ind. Cas. 44 = 3 L.L.J. 165 = A.l.R 
1921 Lah. 228. 

(h). Procedure. 

— — .\ppeal —Necessaries of — Formal order — 
Production. 

Elementary practire both on the Original Side and in 
the English High Court is that an appial lies not from 
what a Judge sivs but (run what he orders and that 
what he orders is to be found in the sealed or signed 
• formal order which is entered in the records of the 
Court. Apart from urgency or some spxial ground 
no appeal should be det'^rmined with Jut the production 
of the formal order under appeal. 77 Ind. Cas. 83 =* 
24 Bim. L.R. 1111 =47 Bjm. 349 = A.I.R. 1923 
Bom. 1 77. 
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msnt-debtorbiforethe execating.Conrt^p atraosferred 
decree, pats the parties in the same oosition, ia whicb 
they were before the papers were returned by tbe 
executing court to the original trying Court ; andso^ 
after the order the e.xecuting Court dan ’proceed with 
the execution application, as if no order of Appellate 
Court allowing the objectipn was passed , and no 
certificate required under S. 41 of ^ejC.P.Code was 
seat. 58 Ind. Cas. 987 (Pat.). 

())• Rt^ht of Respondent. 

P 

——Appeal — Evidence. 

Where a party has raised a matter in his grounds of 
appeal in the lower Court, he can support the judgment 
of that Court in second appeal by referring to docu- 
ments which that Court disregarded. 116 Ind. Cas. 
315 - A.I.R. 1928 Lah. 964. 

•I f. 

— —Appeal— Right of respondent to support 
decree. , 

When all the facts are before the appellate Court, 
the respondent can support the lower Court's judge- 
mint even on ground not taken in the Court below. 
17 O.C. 108 = 24 Ind. Cas. 542. ‘H 

——Appeal— Respondent's case. 

A respondent can without filing cross-objections 
support the lower Court's judgment on all points 
which may have boen found against him by the 
Lowur Court on failure to do so, the appellate court 
will simply accept the findings of the lower court on 
those points. 24 Ind. Cas. 69 (Cal.). 


— —Appeal— Form of— Oudh Court— Persons 
jointly tried and convicted — .Appeal on one 
petition and one copy of judgment, if valid. 

In Oidh. it is not practice to permit persons con- 
vi:t}d together and not in jail to prefer an appeal on 
one p 2 titi)n of ‘appeal .and one copy of judgment. 
4 O.L.J. 82 = l8Cr.L.J. 512 = 39 Ini. Cas. 480. 


ii). Reversing judgment. 


— —.Appeal —Reversing judgment — Decree re- 
versed on some point only without expressing 
opinion on other points. 

Wn jre ihe Frivy Council reverses a decree on one 
piint only without expressing an opinion on other 
points, their judgment cannot be taken to have 
decided inf.-rentially anv other of those paints in 
favour of the appdlaius merely luc 

was liable to bi rejected if tlie other points had not 
oeen de:id,‘d in app-dlant's favour. 32 F.W.K. 1911 
= 9 Ind. Cas. 966. 


Appeal— Reversal of order— Effect of. 

The order of the High Court setting aside the order 
■ill j-.viu ' an objection of limitation taken by the judg 


.Appeal— Ex parte— First hearing of an appeal 

— Respandent not appearing— Right to appear at 
subsequent stages. 

It is .loubtful, whether a respondent who fails to 
.appear at the first hearing can appear at subsequent 
stages as a matter of right. 24 Ind. Cas. 1007 (Mad.). 

(k). Miscellaneous. 

— —Appeal— -Acceptance of Inadmissible evidence 
—If ground for interference. 

section 167. Evidence Act. provides that acceptance 
01 niimissible evidence is uo grouna tor setting aside 
jui; n or granting n;w trial, if there is new evidence 
ap>n wai:h liii ling ciild be arrived at. it cannot be 

Slid thit b.vauseinilmlssible evidence has been admit- 

tel, tlie juclgmmt is n')t in accordance with law. 
.A.I.R. 1934 Fat. 55 = 159 Ind. Cas. 841. 

— —Appeal —Minor. 

It wjuld be simplifying procedure if an appeal were 
allowed to be preferred within the time allowed by law 
by another next friend, coupled with an application 
for the removal of the guardian ad litem on any of 
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•^he grounds mantioned in O. 32, R. 1, and if such an 
-application is ultimately granted, the appeal may be 
•treated as having properly filed. 124 Ind. Cas. 474 = 
1930 A.LJ. 771 = A.a.R. 1930 All. 456. 

——Appeal— Pleader’s fees — Appeals under S.47, 
•C.P, Code. 

Tnat appeals from orders under S. 47 appear in the 
SA ne register as appeals in regular suits is no reason for 
' regarding them as such for the purposes of calculating 
pleader's fees. 118 Ind. Cas. 816 = 6 O.W.N. 391 = 
A.l.R. 1929 Oudh 287. 

.\ppea1 — Review — Decree amended on review 

— Need for filing fresh appeal. 

It is possible for a party to make an application tor 
•review and at the same time before that is decided to 
file an appeal. The right course where parties adopt 

- simultaneous remedies or endeavour to do so if the 
review measures are successful to any extent what- 
ever is that a new decree should be drawn up and the 
party choosing to file an appeal should file it against 

- the decree as it appears in its final shape. 

Per Suhrawardy, J. — In a proper case the Court 
may grant time to a party to file an appeal from the 
r final decree in the place of the appeal from the original 
deciee. 34 C.W.N. 1002 =. A.l.R. 1931 Cal. 323, 

Refractory conduct — Party’s deposition wrongly 

■ discarded — Party is justified in refusing to produce 
further evidence and obtaining a dismissal of applica- 
• tion and appealing against the dismissal. 91 Ind. Cas. 
675 = A.l.K. 1926 Cal. 979. 

-Order setting aside ex parte decree cannot bo 

challenged in appeal from the decree in the suit. 24 
.\11. 464 ; 2.SA11. 280 ; 3 A.L.J. 30 : 14 A.LJ. 610, 
Foil.; 79 Ind. Cas. 69=5 L.R.A. (Civ.) 345 = A.I.R. 
1924 All. 929. 

.\ppeal — Execution proceedings — Interlocu- 
tory order. 

.\n appeal need not be preferred against every order 
in an execution proceedings. The aggrieved party 
may challenge in apjx-al from the final order, the pro- 
priety of interlocutory orders passe<l in' the course of 
proceedings. 36 Cal. 422 = 9 C.L.J. 251 = 2 Ind. 
Cas. 338. 

Appeal — Technical defect -Mere omission to 

frame an issue. 

If there is no issue framed on a question but the 
parties have adduced evidence and discussed it before 
the Court, and the Court decides it as if there was an 
issue a bout it, tJie decree need not be set aside in appeal 
on the ground merely that no such issue was framed. 
96 Ind. Cas. 827 = 28 Bom. L.R. 743 = A.l.R. 1926 
Bom. 384. 


I 

Appeal — Grounds. 

The Appellate Court did not in its judgment e.xpress 
a finding on one of the grounds of appeal which was as 
follows : — “7. That the lower Court should have held 
that the deed dated the lOtli September, 1894, was 
executed for legal necessity. ” 

The deed of the lOth September, 1894, was a mort- 
gage of the village Pakauri granted by the widow 
while she was in possession of a Hindu widow's interest 
in the estate. On that mortgage a decree for sale was 
made and at the sale the two-thirds share in the 
village claimed by the appellant was purchased by 
some of the defendants to this suit. The trial Court 
had found in this suit that the mortgage was not made 
for necessity. 

4 

The .\ppellate Court said in its judgment ; “ They 
the defendants denied the adoption and they denied 
the widow’s power to adopt. They also plead that 
even if the adoption was proved, it could not affect the 
interest acquired by the purchasers before the adop- 
tion ; on this last pleading no issue was framed and 
nothing has Deeu said in argument in appeal. It must 
therefore be taken to have been dropped.” 

Held, the question as to whether the mortgage w.\s 
or was not granted for necessity was involved in the 
question as to whether the purchasers at the sale 
under the decree had acquired title by their purchase. 
Under the circumstances the lower Appellate Court 
was justified in holding as it did, that the only question 
which remained for it to decide in the appeal was the 
question as to the validity of the adoption. 73 Ind. 
Cas. 244 = 18 M.L.W. 88 = 26 O.C. 228 = 50 I. A. 
179 = 1923 M.W.N. 620 = 38 C.L.J. 299 = 33 M.L.T. 
289 = 10 O.L.J. 379 = 28 790 = A.l.R. 1923 

P.C. 90 = 45 M.LJ. 215 (P.C.). 

.Appeal — Letters patent — Whole case open. 

In an Appeal under Letters Patent, the whole case 
is open. 32 Mad. 95 = 4 .M.L.T. 110= 18 M.L.J. 497 
= 1 Ind. Cas. 977. 

Appeals (criminal) against acquittal by 

Sessions court on preliminary point — High 
Court could go into facts and need not remand. 

Where there was an appeal against an order of 
acquittal by a Sessions Court on a preliminary point, 
the High Court could go into the facts and come to a 
finding, and need not remand. 1901 \.W.X. 10. 

8. Appellate Court. 

See also NOTE 7 (H). 

(a) Absence of finding. 

(b) Duty of. 

(c) Evidence. 

(d) Onus. 

(e) Powers of. 

(f) Remand. 

vg) Miscellaneous. 
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(a). Absence of finding. 

Appellate Court — Absence of finding. 

Point not mentioned in judgment was held to have 
been not pressed. 113 Ind. Cas. 465 = 56 Cal. 813 — 
51 I.A. 74 = 33C.W.X. 289 = 49CX.J. 112 = A.I.R. 
1929 P.C. SO (P.C.). 

— Inference of not pressed. 

W^ere the lower Court failed to give any finding on 
the pleas of adverse possession and of limitation directly 
raised by the defendant, tho Appellate Court did not 
draw a conclusion that the points which bad not been 
determined by the lower Court were not pressed before 
it. 117 Ind. Cas. ti63 = 29 P.L.R. 607 = A.I.R. 1929 
Lali. SI. 

• Plea — Judgnn nt not referring to— Abandonment 
will be presunn d. 6S Ind. Cas. 740 = A.I.R. 1923 
Lah 124. 

(b). Duty of. 

Appellate Court —Duty of — Criticism of lower 

Courts' decisions should be temperate and 
grounds of criticism should be stated. 

It is wrong for an appellate Court to say of the 
judgment of the trial Court that from beginning to end 
it was full of misstatements and special pleading 
without specifying any of the alleged misstatements^ 
It is no doubt the riglit and the duty of an appellate 
Judge to criticise fearlessly where necessity arises by 
pointing out judici.il shortcomings in a lower Court 
but respect for the judicial office and common fairness 
require both that the criticism should be expressed 
temperately and tluit the grounds for the criticism 
should be stated. 123 Ind. Cas. 557 = 34 C.W.N. 
5H.1 = A-I.R. 1930 P.t . 170 = 58 M.L.J. 629 (P.C.). 

“ Local inspection.” 

.■\n Appellate Court is not bound to make any local 
mspectiOD. 122 Ind. Cas. 685 = 1930 A.L.J. 452 = 
A.I.R. 1930 All. 127. 

— — final Court of fact must alw.iys ascertain on 
evidence as to whether a case ma<le out before it is 
one winch can be sust.iincd on the evidence and not 
d- p' lid merely on the admissions and statements of 
tie: counsels. A.I.R. 1 930 Cal. 559 = 1 26 I ml. Cas. 715. 

Party alleging gross niism.inagemcnt of case in 

trial Court and calling upon appellat.* Court to take 
judici.il notice of facts — Court is not bound to do so. 
IP* Ind. Cas. 881 = A.I.R. 1929 P.il. 5.5 h. 

— — L .p. Code. O. 34. K. 4— Appellate Court coalii- 
tniiig lower Court's pn hminary decree is not bound to 
li.x 7 >eriod of six months for repayment. 1 18 Ind. Cas. 
= 1029 A.L.J. 976 « A.I.R. 1929 All. 677. 


^The chief functions of an appellate vourt is to> 

redress the error of the court from whose decision it. 
has jurisdiction to entertain an appeal. 72 Ind. Cas.. 
394 = 9 OX.J. 543 = A.I.R. 1923 Oudh. 18. 

— — Appellate Court is bound to give 'decision only on;. 

those pleas which are urged and argued and not. on. 

every pica. 66 Ind. Cas. 935 = 3 LX.J. 26 = A.I.R... 

1921 Lah. 229. 

% 

Appellate Court— Duties of. 

The functions of an Appellate Court are not the same 
in England and America as in India and consequently 
great care has to be exercised before the decisions- 
based on practice and procedure of a highly technical 
character arc followed in considering questions arising*, 
under the C.P.Code. 30MX.J.379 = I9JLL.T.268 
= (1916) 1 M.W.N. 223 = 33 Ind. Cas. 9. 

Appellate Court — Duty of. 

In an appeal the Appellate Court should not reverse- 
the decree unless it is clearly shown to be erroneous. - 
I2lBoin. L.R. 801 = 7 Ind. Cas. 986. 

Appellate Court — Duty of — Decree dismissing*. 

claim — When to be set aside. 

A decree dismissing a suit should not be set aside,, 
unlessjthe court of appeal can decree the plaintiff’s- 
claim, in whole or in part or direct the Lower Court to 
take some other action. SL.B.R.ll = 2 Ind. Cas. 357.- 

« • 

(c). Evidence. 

ll)^Commissioa. 

(ii) Documents. 

(iiij Findings of fact. 

(1). Commission. 

— — Appellate Court— Evidence on commission — 
Trial Court dependent on printed records alone — 
Weight to its appreciation. 

In nn action for damages for breach of contract 
brought by the respondents, shipowners, against the 
appellant a shipper, tho Latter admitted the contract 
and the non-pcrformance of it, and pleaded that the 
contract had before breach been duly rescinded by 
mutual consent. All evidence upon the vital issue of 
rescission had before the hearing been taken on com- 
mission, and the Trial Judge had. therefore, not had 
the advantage ol seeing the witness in the box. The 
Trial Judge held that the appellant had made good his 
plea of rescission and dismissed the suit with costs. 
On ajipeul, the -\ppcllate Bench of the High Court, 
however, hcl<l that the a]>pcllant had lailcd to eslal lisL 
his case of rescission, and decreed the suit. 

On further appeal to the Privy Council, held,, 
that the judgment of tho Appellate Court expressed, 
on the evidence was the only conclusion judicially 
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-permissible. 32 M.L.W. 223 = A.I.R. 1930 P.C. 309 
= 123 Ind. Cas. 705 = 59 MX.J. I. (P.C.). 

Bulk of evidence recorded on commission. 

No doubt a Court of appeal sljould not lightly inter- 
fere with a finding of fact by the trial Court. But 
when the bulk of the eWdence is recorded on commis- 
sion, that preponderating weight should not be at- 
tached to the findings of fact by the trial Court . 112 

^nd. Cas. 722 = 23 S.L.R. 97 = A.I.R. 1928 Sind 179. 

(ii). Documents. 

Appellate Court— -Evidence — Documents. 

Courts should refrain from sending for the records in 
an informal manner for the purpose of looking into 
■documents which had never been legally tendered in 
evidence. A.I.R. 1930 Lan 750 = 126 Ind. Cas. 437. 

Document admitted in trial Court wthout for- 
mal proof — Appellate Court cannot reject on the 
ground of its not having been proved. 98 Ind. Cas. 
301 = A.I.R. 1927 Mad. 60 = 51 M.L.J, 637. 

Appellate Court— Construction of document. 

Where two inferences can be drawn in the construc- 
'^on of a document, the one chosen by the lower 
■•Court should be accepted. 46 Ind. Cas. 794 and 21 
Bora. 91, Foil. 97 Ind. Cas. 293 = 27 P.L.R. 693 
A.I.R. 1926 Lah. 672. 

(Hi). Findings of fact— Interference. 

■ ' Examination of witness— Judge taking wJt- 
'nesses out of hands of counsel and examining and 
cross-examining them— Propriety and effect of— 
■Observations of trial judge as to demeanour of 
’Witness— Value of in appeal. 

It is improper for a tr)ring]Judge to take the witness- 
es out of the hands of counsel^and examine and cross- 
-examine them himself. Such a practice is undesirable 
and ought to be deprecated. Where tlio Judge does 
so, any significance that might attach to the observa- 
tions of the trial Judge as to the demeanour of the 
witnesses is entirely lost, and the appellate Cotirt in 
Such a case will be entitled and indeed bo\md to attach 
no importance to the trial Court's remarks about the 
demeanour of the witness and to decide the rase for 
itself on the record as it stands. 51 Bom. L.R, .523 = 
A.I.R. 1949 Bom. 346 = I.L.K. (195U) Born. 1 10. 

Appellate Court— Interference with findings 
of fact. 

Generally speaking it is undesirable for an Appellate 
Court to interfere with the findings of fact of the trial 
Judge who sees and hears the witnesses and has oppor- 
tunity of noting their demeanour, especially in cases 
where the issue is simple and depends on the credit 


Appellate Court. 

which attaches to one or other of conflicting witnesses. 
Therefore, the view of the trial Judge should not be 
put aside on a mere contention oi probabilities by the 
Appellate Court and in order to succeed the appellant 
must prove that the judgment appealed from is wrong 
and if all he can show is nicely balanced calculations 
which lead to equal possibilities of the judgment on 
either the one side or the other being right, he cannot 
sucreed. A.I.R. 1915 P.C. 1 and A.I.R. 1922 P.C. 39, 
Foil. 6 O.W.N. 1046 = A.I.R. 1930 Oudh 108. 

Appellate Court— Interference with finding. 

Trial Court — -Opportunity to note demeanour of 
witnesses— Conclusion as to evidence being reliable- 
interference by appellate Court. 7 O.W.N. 135. 

Appeal — Trial Court influenced by witness' de- 
meanour— First appellate Court can come to a diflferent 
conclusion. 99 Ind. Cas. 769 = A.I.R. 1927 Nag. 158. 

Finding of fact based on demeanour of witnesses 

should not be lightly set aside on appeal, but where 
finding is based on supposed discrepancies. Court of 
first appeal can give its owm findings. 103 Ind. Cas. 
163 = 5 Bur.L.J. 249 = A.I.R. 1927 Rang. 200. 

Disbelief in witness owing to his demeanour is 

generally not upset by Appellate Court. 94 Ind. Cas. 

916 = 4 Rang. 513 = 1926 M.W.N. 489 = 3 O.W.N 

735 = A.I.R. 1926 P.C. 29 (P.C,). 

# 

—Circumstances entitling Appellate Court to 
differ from trial Court. 

Where the Judge, who has seen a witness, and has 
heard his evidence, comes to the conclusion that the 
witness is credible, that is to say. a witness who to the 
best of his recollection intends to tell the truth, it 
requires circumstances of exceptional character to 
justify a Court of Appeal in coming to a different 
conclusion. It is not a question of the weight of 
evidence, but of the attitude, the trustworthiness of 
the witness, and of the eff<“ct of his whole demeanour 
in the witness box. 77 Ind. Cas. 63 = 29 C.W.X. 610 
= 1 R-ang. 451 = 2 Bur. L.J. 260 = 33 M.L.T. 361 = 
1923 M.W.N. 711= A.I.R. 192.3 P.C. 156=46 
M.L.J. 334 (P.C.). 

Witnesses' credibility — From demeanour trial 

Court alone can judge — If *fonnd upon arguments on 
proved facts then Appellate Court is equally com- 
petent, as the trial Court is, to judge. 70 Ind Cas 
949 = 27 C.W.N. 414 = 17 M.L.W. 1 = 3i M LT* 

307 = A.I.R. 1922 P.C. 315 (P.C.). 

——Generally speaking it is undesirable to interfere 
with the findings of fact of the trial judge who sees 
and hears the witnesses and has an ;opportunitv of 
noting their demeanour, especially in cases where the 
issue 13 simple and depends on the credit which 
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a’lachcd to one or other of conflicting witnesses. 
S O.L.J. 4 = A.I.R. 1921 Oudh 42 = 61 Ind. Cas. 135. 

——Appellate Court — Appreciation of evidence. 

The Appellate Court should be guided in believing 
a witness by the impressions made on the judge who 
saw the witness’ manner and demeanour, but other 
circumstances showing the contrar\ . if eNisting in the 
case, should be tal^en into account, 14 A.L.J. 1066 = 
36 Ind. Cas. 427. 

findings of fact of trial Court — Value to be 

attached— Question of pedigree. 

The findings of the trial Court in pedigree cases, in 
so far as they are based on an appraisement of the oral 
evidence are entitled to great w eight, though the weight 
to be attached to them would not be so great as it 
would be if the trial J udge has based his decision on the 
worth of any witness on the demeanour of that witness 
while giving evidence. 22 Luck. 249 » 231 Ind. Cas. 
203 = 1947 O.A. (C.C.) 83 = 1947 A.W.R. (C.C.) 83 
1947 O.M'.K. 197 = A.I.R. 1947 Oudh 164. 

— —Finding of fact— Lower Court not basing decision 
regarding credibility of witnesses on’ personal observa- 
tion but merely giving argumentative reasons for view 
taken by it as to effect or evidence — Appellate Court 
can e-xaminc evidence again. A.I.R. 1930 Pat. 293 s= 
126 Ind. Cas. 369. 

The- pronouncement of the* trial Court with res- 
pect to the credibility of a witness ought not to be 
lightly set aside by the Court of but it is within 

the rights of the Appellate Court to believe the evi- 
dence of a witness who is disbelieved by the trial 
Court, not on account of his demeanour in the witness 
box but because it thought that he was gained over by 
the other party on account of certain inconsistency 
or discrepancy in the evidence. A.I.R. 1920 Prt. 328 
126 Ind. Cas. 897. 

An aiipellatc Ccurt oiigl.t r.f t to set aside tlie 

decision of a trial Court tasid upen oral evidence 
w'ithoiit giving some substantial ■rease)n for difleTing 
from the findings of the trial Ccurt before whem the 
witne'sscs had actually given e\»dei)te. 123 Ind. Cas. 
390 = A.I.R. 1930 Pat. 568. 

Finding of fact— Oral' evidence conflicting — No 

documentary evidence to balance either waj Ko 
sufficient balance of improbability to displace trial 
Judge's finding — Finding should not be disturbed. 112 
Ind. Cas. 375 = 29 M.L.W. 155= A.I.R. 1929 P.C. 
15(P.C.). 

Conliict between testimony of parties — No suffici- 
ent ground to reverse trial Court's judgment — Finel- 
iiig of reversal was disturbi d. Ill Ind. Cas. 169= 2S 

M.L \V. 737 = A.I.R. 1928 P C. 277 (P.C.). 


Conflict ic— Weight must be given to the impie>- 

ssicn of tiyirg Judge. 90 Ind. Cas. 621 = A.I.R. 19*6^ 
Cal. 116. t 

Findings of fact— Case depending on credibility ofc- 

witnesses — Finding should not be disturbed unless-- 
clearly erroneous. ji2 Ind. Cas. 375 = 29 MX.W. 115 
= A.I.R. 1929 P.C. I5(P.C.). 

Where the trial Judge applies bis mind fairly and- 

intelligcntly to the examination of evidence the value 
of the Judge's opinion is very great. 121 Ind. Cas. 91 
= 6 O.W.N. 725 = A.I.R. 1929 Oudh 469. 

— — No doubt the appellate Court is bound to have 
great weight to the fact that the trial Judge saw the- 
witnesses, still it is not bound to accept the conclusion 
if it docs not agree with it. 112 led. Cas. 20 (Oudh). 

— It is the duty of the Court of appeal to consider* 

the matter before it both as regards law and fact de 

novo, but where there is a decision upon facts de> 

pending upon the credibility of witnesses, the appeaE 

Court ought not to interfere with the decision arrivedl 

at unless it is satisfied that the decision which was 
reached in the Icwcr Court was wrorg. 103 Ind. CaS- 

700 = A.I.R. 1927 Cal. 830, — 

It has been the practice of Sind J.C’s Court 

following the practice of the Bcmbay High Court to- 
accept the finding of fact of learned Additional Judi- 
cial Cemmissioner trying an original suit. 17 Bom. L.R,. 
455:39B. 386, (P.C.),FoU. 

Where the conclusicn of the trial Judge turns on the- 
construction of documents as well as on the apprecia- 
tion of oral evidence, but the documents or the accounts- 
of a Hindu family of Sind and the trial Judge is him- 
self a Sindhi and a Hindu and is perfectly acquainted 
with the systems by whuh the joint Hindu families 
and separate Hindu Rmilics kcip their accounts, the- 
appellatc Judge, if a member of another cemmunity 
and of another faith, would be reluctant in the extreme- 
to vary the trial Judge's finding on facts concerning: 
the incidents of a Hindu family. 97 Ind. Cas. 505 =» 

20 S.L.R. 295 = A.I.R- 1926 Sind 216. 

Appellate Court must discuss evidence inde- 
pendently and give its cwn finding. 97 Ind. Cas. 853^ 
= I Luck. 489 = 3 O.W.N. 645 = 13 O.L.J. 696 = 
A.I.R. 1926 Oudh 578. 

Conjectural grounds. 

Per Simpson, A.J.C. — It would not be right for an 
appellate Ccurt to set aside the decision ol the Court of 
trial on ccnjectural grcvr.ds (<f wlatm.’ght ha'O" 

happeneel in the face of the sworn test-’meny of what 

actuall)' ditl happen. 

Wazir Hasan. A.J.C.— Qufstirr.s of fact may be 
dfcidid hv the Uh 1 Court on two ilifieretit lines alto- 
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gether. One line may be the drawing c£ infer<nccs 
from proved and admitted facts ar.d a fcdirg of fact 
on the other line may be founded upon credibility <f 
witnesses alone. In the former case the Court cf 
appeal is in as geed a situaticn as the trial Court. 
The latter case may give rise to two pcsitiens: (1) 
Where the credibility of witnessess is based cn their 
demeanour in the witness-box and impressien which 
that demeanour creates cn the mind of the Judge who 
sees and hears the witnesses. In such a case the finding 
of fact arrived at by the trial Court should not be light- 
ly disregarded. On the other hand considerable 
weight should be attached to it. but the finding is not 
binding. The second position arises where the judg- 
ment of the trial Court is not founded on the demean- 
our of the witnesses and the impressions derived there- 
from. In such a case the Court of appeal is free to 
come to its own conclusions as to the credibility of a 
particular witness. It is an unjustridiculetocharactc- 
rize probabilities and presumptions of facts as con- 
jectures. If probabilities and natural presumptions 
were ruled out of order the jurisdiction of Courts 
would be reduced to a wooden constitution. 93 
Ind. Cas. 1025 *= 2 O.W.N. 931 = 27 Cr.L.J. 529 = 
A.I.R. 1926 Oudh 120. 

The decision In A.I.R. 1923 P.C. lS6^Geoeral 

application of. 

The remarks of Privy Council in A.I.R. 1923 P.C. 
156 on the duties of the Appellate Court on questions 
of fact should be read with reference to the special 
aspects of that particular case in which a witness 
had been examined at very great length and bad 
been severely cross-exc mined by an able advocate 
and his credibility had been especially ccirineuted cn, 
discussed and accepted by the Juogc who had tried 
the case and challenged by the Appellate Couit. It 
should not be treated as having a too general applica- 
tion. 89 Ind. Cas. 361 = 3 Rang. 177 =. A.I.R. 1925 
Rang. 308. 

The principle that Appellate Court should not 

reject trial Court’s conclusions cf facts except in 
exceptional cases, applies specially where- the trial 
Judge is a judicial officer of great experience, 84 
Ind. Cas. 415 = 3 Bur. I..J. 200 = A.I.R. 1925 
Rang. 117. 

Working rule is not to lightly interfere~But 

rule not to be pressed too for. 

In all cases where there is an appeal on qucftie rs 
of fact, it is a good working rule that the appellate 
tribunal will not lightly interfere with the findings of 
the fact of the Court belcw. This rule applies mest 
strongly where there has been a conflict of oral testi- 
mony and the Judge had the advantage of seeing tlic 
witnesses and of observing their demeanour. But it 
is a rule which should not be pre.^sed too for for there 


manv cases where there has been a conflict of 
evidence in the Court below in which the Court of 
appeal .. bou«d to give effect; to its own view of it ‘f it 
d^ers fro^ that of .ho Judge, e.g., prohabili.Ls Iv 
be stroogly agaiust the view of the fudge or there 
may be documents consistent with the evidence of 

efr Th "ith that of respondent 

etc. The demeanour of witnesses is not invariahlJ 

a safe guide to the truth of their evidence 70 Ini' 
Cas. 736 =1922 M.W.N. 434 = 31 lij L T 40 1’ 
A.I.R. 1923 Mad. 103 = 43 M.L.J. I99. 

——Trial Judge’s opinion as fo veracitv 

witnesses -Weight of. 'eracity of 

The verdict of a Judge trying the case should not be 
lightly disregarded by the Appellate Court where the 
issue IS simple and straightforward and the onf 
question is, which set of witnesses is to be belied 

But where thedetcrminationofthequestionofgenuine' 

ness of anything depends not merely upon the asser 

tion of witnesses but upon surrounding facts “nd’ 

cmcumstanccs whose existence is either Lm tted or 

indisputably proved, the Judgment of the trying judge 

may be vitiated by bis failure to test the veraef^ f, 

the witnesses by reference thereto. Two confli^inJ 

viewpoints have thus to be reconciled, namely, on the 

one hand, the undoubted dutj. of the Court of Appeal 

to review the recorded evidence and to draw its Tn 

inferences and conclusions and on the other hand the 

unquestionable weight which must be attached to the 

opinion of the Judge of the Primary Court, who had 

the advantage of seeing the witnesses and noticin- 

their look and manner. 66 Ind. Cas. 78'> = 40 CaP 

132 = 34 C.L.J. 384 ^ 25 C.W.N. 779 =. M r ,920 
Cal. 260. -‘'.i-K. 192= 

-—.An appellate Court ought not to differ from the 
trial Court on questions of fact unlc.ss tliere are stroniz 
and weighty reasons .*or doing so. The appellate 
Court has, however, certain responsibilities, as an 
appellate Court and it is bound to examine the evi- 
dence with a view to see whether the trial Court in 
giving Its judgment did not misdirect itself 67 Ind 

Cas. 57 = A.I.R. 1922 Pat. 111. ' 

Appellate Court should be convinced that Tria’ 

Court's decision is wrong before upsetting it~Due* 
allowance should be made to Trial Courts having seen 
and heard the witnesses. 66 jnd. Cas. 745 = 34 

C.L.J. 1/8 = 25 C.W'.y. 519 = A.^.R. 1921 Cal. 543. 

Appellate Court-Findings of fact-Appreci 

ation of evidence. 

Per Richardsor A Court of Appeal should in 
gener,H be slow to differ from the trial Court on a 
questiou of fact depending on the credibility and 
veracity of witnesses. But there are eases where the 
trial Judge had approached the evidence from a wrong 
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stand-point or has applied to that evidence wTong 
standards of prcbabilit>’ or improbability. If a trial 
Judge says that a servant speaking for his master 
ought never to believed, the appeal Court is not 
obliged to accept his estimate of the servant’s evidence, 
in such a case the question is not merely a question 
of the credibilin- of the particular witness but the 
witness has not been given a fair chance. They are 
verdicts or findings which are contrary to the weight 
of evidence. 24 C.W.N. 800 = 38 md. Cas. 870. 

-Appellate Court— Finding of fact. 

Appellate Court may arrive at a finding as to inten- 
tion if omitted by the trial Judge provided the trial 
was without jury. 47 Cal. 2rA = 31 C.L.J. 209 = 
24 C.W.N. 425 = 21 Cr.L.J . 522 = 3$ Ind. Cas. 778. 

Appellate Court— Evidence— Appreciation of. 

Where the appellate Court disagrees with the finding 
of the trial Court, it should come to an independent 
finding of its own upon the eWdence on record. 56 

ind.Cas. 248 (Cal.). 


proved might justify. 6 O.L.J. 178 51 Ind. Cas. 

419. 

Appellate Court— Findings of fact by trial 

Judge. 

Per Seshagiri Iyer. — ^The question whichan appel* 
late Court has to put before itself on a question of fact 
is not what its decision would have been, had it been 
the trial Court, but whether there are sufficient grounds 
for not accepting the conclusion of the trial Court. 
(19191 M.W.N. 32 = 9 L.W. 385 = 25 M.L.T. 204 
49 Ind. Cas. 929. 

Appellate Court — Findings of fact— Reversal 

of. 

A court of appeal should not readily disturb the 
findings of fact arrived at by tfie trial Judge even if 
it might be incUned to take a different view from 
reading the evidence but if the Appellate Court is 
satisfied beyond all reasonable doubt on considering 
the evidence that the findings were erroneous then it 
ought to interfere 3 Pat. L.J. 603 =» 7 Pat. L.W. 

] ^ ( 1919 ) p.H.C.C. 162 « 48 Ind. Cas. 625. 


Appellate Court— Findings of fact— Inter. 

ference. 

A court of appeal should be slow to differ from the 
primary court on a question of estimate of oral testi- 
mony. But this rule does not apply to a case where 
some of the important witnesses never appeared 
before the Judge but were examined on commission 
and others examined by the appellate Court itself. 
30 C.L.J. 475 = 24 C.W.N. 662 = 55 ind. Cas. 689. 

^^ppellate Court— Question of fact— Decision 
of trial Judge, not to bo lightly set aside. 

Where tlie issue involves a simple question of fact 
to be decided chiefly, if not solely on oral evidence, 
a court of appeal should he slow to set aside the 
finding of the trial judge who had the witnesses before 
him. 30 C.L.J. 433 = .M Ind. Cas. 736. 


Appellate Court — Findings of fact — Appre- 
ciation of evidence. 

rvr Kanluuyalnl. A. .1. C.-The object o( an 
aniic.ll ii to .ibtain a pronoimtcmein from the Appe a e 
conrt both on law and faC. .and the discretion ot the 
aiiixUate Court ia unrestricted. In many ins aliens 
a 1 rial J. Klee is in .a better position to appraise the value 
o( the oral evidence before him and where the issue s 
simple ami striiiKhttorward. tlie findi.ics of facts 
.arrived at hy him are entitled to 
the ovnlenc. in a particular case, consists 
menls oi the persons whose evidence is t.aintcd, and 
Ter. are cireiiinst.ances showing that tnc signature 
and the handwriting of the alleged testator on the Mill 
not genuine, the ,\ppellato Court would look into 
the evi, fence as a whole and come to such conclusion 
as the materials phaced before it and the circumstances 


—Appellate Court— Question of fact— Weight 
due to the trial court’s^declslon. 

Where a case has been decided on oral evidence 

weight should be given by the Appellate Court to the 

opinion of the trial Judge who saw and heard the 

witnesses. The Court of Appeal should not aUow an 
appeal unless it is satisfied that the Court below is 

wrong, the burden of proof being upon the appellant 

to show grounds for reversal. 28 C.L.J. 306 « 48 

Ind. Cas. 561. 

Appeal-Finding of fact-Not attacked. 

The Court should not questionla fact not disputed 
by the parties themselves. 3 O.L.J. 367 —35 Ind. 

Cas. 713. 

^Appcllate Court— Finding of fact— ColUsion 

cases— Decision of trial Judge— Weight to be 
attached to. 

In collision casc-s, were questions of fact^alone'arise, 
A Court of .\ppeal should be most slow to Interfere 
with the decision of a trial Judge who secs the witnesses 
and has the opportunity of forming his estimate of 
them by their demeanour. In exceptional cases and 
for special reasons such a Court should reverse tho 
judgment of tho trial judge on questions;of fact. 
20 C.W.N. 1022 = (1916) 1 .M.W.N. 446 = 31 M.L.J. 
159 = 4 L.W. 176 = 35 Ind.Cas. 193 (P.C.). 

Evidence — Appreciation of — Appellate Court. 

When tlic appellate Court reverses a finding of fact 
it ought to apply its mind to the consideration of tho 
whole evidence in the case. 31 M.L.J. 311 (191 

2 M.W.N. 133 = 20 M.L.T. 228 = 35 Ind. Cas. 421. 
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——Appellate Court — Questions of fact — Opinion 
of trial Judge — When to be differed. 

The opinion of a trial judge on a question of fact 
proved after seeing the witnesses and hearing their 
evidences ought not be differed from by the Court of 
appeal except upon very clear grounds. 20 C.W.N. 
304 = 23 C.L.J. 314 = 34 Ind. Cas. 707. 

Appellate Court — Duties of — Weighing of 

evidence. 

The appellate Court must weigh conflicting evi- 
dence and draw its own inferences and conclusions, 
though it should always bear in mind that it has 
neither seen nor heard the witnesses, should make due 
allowance in this respect. If the decision of a question 
depends to a large extent upon the verbal evidence of 
witnesses examined before the trial Court which had 
the advantage of seeing and hearing the witnesses, the 
Appellate Court ought not to interfere with such 
a decision unless it is clear that Court has come to 
a wrong decision. Per Woodroffe, J. — If after argu- 
ments an appellate Court has a conviction that the 
judgment under appeal is erroneous, it should not be 
affirmed aad this is not the less so because the judg- 
ment raised a question of fact. 43 Cal. 833 = 23 
C.L.J. 190 = 34 Ind. Cas. 807. 


should not be lightly disregarded. Nor should his 
pronouncement with respect to their credibility be put 
aside on a mere calculation of probabilities by the 
Appellate Court. 39 Bom. 386 = 42 I.A. 110= 19 
C.W.N. 617 = 17 M.L.T. 408 = 28 M.L.J. 593 = 21 
C.L.J. 528 = 17 Bom. L.R. 455 = 2 L.V. 521 = (1915) 
M.W.N. 788 = 29 Ind. Cas. 229 (P.C.). 

Appellate Court— Findings of fact — Inter- 
ference. 

Where the case is one not so much of estimate of 
credibility of witnesses who have been believed by the 
trial Court as of the effect of their statements, on the 
assumption that they have spoken the truth the 
appellate Court will refuse to adopt the conclusion of 
the trial Couft if good grounds are shown. 20 C.L.T. 
501 = 19 C.W.N. 826 = 27 Ind. Cas. 276. 

-Appellate Court — Appreciation of evidence — 

Evidence conflicting. 

In the case of conflicting evidence the Appellate 
Court in order to arrive at a proper appreciation of 
the same, must attach a great regard for the opinion 

formed by of the trial Judge in whose presence the 
evidence was given. 22 Ind. Cas. 512 (Cal.). 


-- Appellate Court — Finding of fact on oral 
evidence by trial Judge — Weight due to. 

Upon a question of fact, great weight ought to be 
attached to the opinion of the trial judge who had the 
advantage of seeing and hearing the witnesses and who 
might presumably be acquainted with the manners 
and customs of the people among whom the transac- 
tions in question is alleged to have occurred. 43 Cal. 
707 = 43 I.A. 73 = 20 C.W.N. 802 = 14 A.L.J. 621 = 
(1916) 1 M.W.N. 406 = 31 M.L.J. 1 = 18 Bom. L.R. 
490 = 3 L.W. 556 = 24 C.L.J. 116 = 20 M.L.T. 267 = 
33 Ind. Cas. 583 (P.C.). 

Appellate Court — Appreciation of evidence — 

Trial Judge — Opinion of — Will. 

On a question as to the truth of a verbal authority 
to adopt given by the deceased the vi-w of the judge 
who tried the case and saw the witnesses is entitled to 
great weiglit. (1916) I M.W .N. 377 = 4 L.W. 587 = 
20 C.W.N. 650 = 33 Ind. Cas. 852 (P.C.). 

Appellate Court — Findings of fact — Reversal 

of — Reasons should be shown. 

Judges on appeal although they nuglit have come to 
a dilfen nt conclusion IkicI they been judges in the 
first instance should be shown strong reason to revers«* 
lindings of a judge of first instance who lias scon and 
heard tlie wilii<-sses examined b' fore him. 20 C W' N 
760 = I Pat. L.J. 48 = 3 Pat. L.W'. 405 = 33 Ind. 
Cas. 711. 

Appellate Court — Oral evidence— Weight due 

to opinion of trial Judge. 

It is no doubt true that on appeal the wliole case 
including the facts arc within the jurisdiction of the 
Appeal Court. But where tlic issue is simple and 
straightforward and the only question is v.'hich set of 
witnesses is to be believed, the finding of fact of the 
trying judge who has seen and heard tho witnesses and 
has had an opportunity of noting their demeanour, 

12-F.Y.D.— 46 


Appellate Court— Finding' of fact. 

The appellate Court should be very careful in 
disturbing the finding of the lower Court based on 
facts when the Court, who heard and was them dis- 
believes them. 10 M.L.T. 304 =(1911) 2 M W^ N 
330 = 12 Ind. Cas. 393. 


Evidence — Appreciation of — Appeal. 

Where the questions at issue entirely depend on a 
proper appreciation of the evidence of the witnesses in 
the case, tho appellate tribunal is not to disturb the 
conclusion of the first court unless tho Judge of the 
Court has, in dealing with the evidence of witnesses 
before him, adopted an erroneous procedure and has 
decided against the clear weight of evidence. 11 
M.L.T. 38 = (1911) 2 M.W.N. 495 = 12 Ind. Cas. 751. 


Appellate Court — Function and duty of. 

Per Abdur Rahim. .1.— The appolluto tribunal 
ought not lo rciuse to apply in judging of the truth of 
the evidence given by hill people, the general t-ests of 
probability which are based on universal experience of 
human conduct. The application of such tests may 
have to bi- modified to some extent but we cannot 
altogether e.xcludo those tests in dealing with the 
evidence of his tribes. Per Ayling, J. — la the case 
of witnesse.s of a primitive type, the advantage of 
liearing them depose is unusually great and the 
remarks of the first Court as to the impression k ft on 
its mmd by their demeanour seem to deserve consider- 
able weight. Per Coutts Trotter. J.— The knowledge 
of locality ami people of the trial Judge is relevant 
on tho point as to what weight should be attached to 
his opinion. 7 Cr.L.R. 147 (.Mad.). 


ViUUFL* 


to 






Where there is a finding of the trial judge as to due 
and proper execution of will, based on evidence the 
Appellate Court should not upset it without coecnt 
reasons. 32 Mad. 400 = 10 C.L.J. 276 = n Bom 
L.R. 1206 = 6 M.I.T. 304 = 19 M L T 640 -- 30 T?‘ 
185 = 3 Ind. Cas. 799 (P.C.). '' ' “ ~ 
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——If a particular rm<liDg of the trial Court is accepted 
by the appellant in his grounds of appeal, the Appellate 
Court cannot go behind such a finding and the fact 
that appellant’s pleader acted carelessly in drafting 
the grounds is not material. 59 Ind. Cas. 689 = 44 
P.L.R. 1921 = A.I.R. 1921 Lah. 182. 

8 (d). Onus. 

Appellate Court — Onus — Unsuccessful party 

seeking to reverse decision has heavy burden to 
discharge. 

The trial Court on giving a considered judgment ten 
days after the last hearing in Court found that the 
story of the adoption was untrue, that the alleged will 
was fictitious and dismissed the suit. He founded his 
decision partly on the demeanour of the plaintiff's 
witnesses, partly op mconsistencies in their testimopy 
and partly on the improbabilities of their story as 
tested by subsequent conduct. He believed the 
witnesses for tlie defendants. The Appellate Court 
reversed the finding of fact but its judgment did not 
show that the then appellant-plaintiff had discharged 
the heavy burden of showing that the decision was 
wrong. In these circumstances Privy Council restored 
the trial Court’s findinc. 123 Ind. Cas. 557 = 34 
C.W.N 593 = A I.R. 1930 P.C, 170 = 58 M.L.l. 629 
(P.C.). 

Appeal— Onus — Appellant must show good 

reasons to disturb trail Court’s Judgment. 

Whir the phintifl's witnesses and the defendant's 
witnesses have sworn to diametrically opposite stories 
and in which the | robabilities arc evenly balanced, 
the appellants mtjst sliow to the Appellate Court 
good reasons for disturbing a careful and considered 
finding of an intelligent Judge. 105 lad. Cas. 479 = 

1 L.C. 508 = A.I.R 1927 Oudh 485, 

t 

Duty of appellant. 

It is the duty of the app-'llant to satisfy the Court 
of appeal that the decision of the trial Court is errone- 
ous. 84 Ind. Cas. 732 = 40 C.L.J. 303 = A.I.R. 1925 
Cal. 224. 

Apjcllant will fail if he can show only that nicely 

balanced calculations make the possibility of judgment, 
of the lower Court being either right or wrong. 83 
Ind. Cas 563 =11 C.L.J. 87 = A.I.R. 1924 Oudh 
32(5. 

Onus is on appcll.ants to show that lower Court's 

jiulgiueiit is wrong. 63 Ind. Cas. 898 = 25 C.W.N. 
866 = 17 N.L.U. 72 = A I.R. 1921 P.C. 55 (P.C.). 

Appellate Court — Questions of fact — Proce- 
dure. 

On .appeal the appellate Court is not bound to 
accept the <lecision on facts of the Lower Court. The 
.'il'pellant should however satisfy the Appellate Court 
Ml. it the judgimnt of the low’cr Court is erroneous. 
20 C.W.N. 66 = 32 Ind. Cas. 53. 

Appellate Court- Question of fact— Will — 

Gcnu'ncnoss. 

C)n questions of fact the onus is on the appellant 
wlio invites the appellate judges, who have not heard 
or seen witnesses, to overrule the decisien of judges 


who, after a prolonged and elaborate enquiry have 
arrived at the conclusion that they could not believe 
the evidence called in support of a Will. 13 C.W.N 
782 = 5 M.L.T. 384 = 3 Ind. Cas. 997 (P.C.). 

8 (e). Powers of. 

See C.P.C., SS.107 AND 108, O. 41, R. 33. 

Appellate Court — Powers of. 

Appellate Court can go into matter clearly in issue 
but for which no distinct issue is framed. A.I.R. 1930 
All. 525. 

— — ®ut in plaint but coming 

within issue framed, from documents and materials on 
record- Court of first appeal can allow it to be agitated 
before it. 11 Pat. L.T. 637 = 124 Ind. Cas. 385 = 
A.I.R. 1930 Pat. 7. 

Ground not taken in memo, should not be 

gone into. 

Where an objection is not taken in the witten state- 
ment and the matter is not discussed in trial Court 
and is not mentioned in grounds of appeal the Appellate 
Court should not go into the question at all. 120 Ind. 
Cas. 455 = 49 C.L.J. 555 = 33 C.W.N. 559 = 57 
Cal. 10 = A.I.R. 1929 Cal. 651. 

Issue not properly decided by the trial Court — 

Appellate Court may reverse the judgment but cannot 
send the issue for retrial. 114 Ind. Cas. 409 = 32 
C.W.N. 867 = 49 C.L.J. 1 = 56 Cal. 6 = A.I.R. 1928 
Cal. 546. 

— r- Appellate Court — Powers of. 

Appeal against order rejecting application for setting 
aside ex pane decree— Appellate Court can decide 
the case finally treating it as appeal against cx-parte 
decree itself. 97 Ind. Cas. 3l3 = 45 C.L.J. 117 = 
A.I.R. 1926 Cal. 1232. 

8 (f). Remand. 

Appellate Court — Remand. 

It is not desirable to direct a remand in a case which 
has been tried on various issues not preliminary ones 
and has already involved parties on great labour, time 
and expense with regard to adducing evidence. If in 
such a case the Appellate Court finds that the suit is 
bad for multif.irioijsncss the Judge should put the 
plaintiffs upon their election or strike out a particular 
party from the array of defendants and proceed with 
the trial of the appeal upon all questions of law and 
fact which are raised before him. 123 Ind. Cas. 324 = 
1930 A.L.J. 99 = A.I.R. 1930 All. 180. 

— - In the above absence of proof of some fact within 
Evidence .Act, S. 32, what the appellate Court has to 
tlo is to find whether or not there was anv real conten- 
tion that the writer was still alive and if so, grant a 
remand. 104 Ind. Cas. 733 = 46 C.L.J. 253 = A.I.R, 
1927 Cal. 855. 

— — Finding not based on pleadings and Incon- 
sistent with them— Retrial. 

Where the h>wcr Court up held the pica of estopped 
on grounds whLh were not only not pleaded in the 
written statement, but which were inconsistent with 
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•what was stated therein and with regard to which no 
issue had been framed : 

Held, that there was no proper trial of the suit in 
■the lower Court and it should be remanded for retrial. 
106 ^nd. Cas. 474 = ?8 P.L.R. 303 = A.I.R. 1927 
Lah. 802. 

Appeal — Remand. 

Burden of proof shifted in appeal — Remand should 
be ordered. 99 »nd. Cas. 4 = A.i.R. 1927 Lah 148. 

Findings— Finding of lower Court— Unsatisfactory 

— Proper way is to send the case back — Judgment in 
favour of opposite party should not be passed. 96 xnd. 
Cas. 551 (Pat.). 


Appellate Court. 

10. Burden of proof. 

See also — 

(1) C.P.C.. O. 21 Rs. 58 AND 63. 

(2) CRIMINAL trial— BURDEN OF PROOF 

(3) EVIDENCE— BURDEN OF PROOF. 

(4) EVIDENCE ACT. SS. lOl TO 114. 

Burden of Proof, 

A party can sustain the onus cast on him by eli- 
citing the necessary facts by cross-examination of the 
opposite party’s witnesses and not necessarily by 
adducing evidence on his own side. 122 Ind. Cas. 
378 (Nag.). 


8 (g). Miscellaneous. 

Appellate Court — Finally of order. 

When the appellate Court makes an order, the 
subordinate Court is bound to carry it out whether it 
is right or wrong, and it has no jurisdiction to question 
the propriety of such an order which can only be 
corrected by way of appeal from order of the appellate 
Court or by review, if that is allowed by law. llO 
*nd. Cas. 529. 


Appellate Court — Contempt. 

Contempt of Court case which should have been 
tried by a .Magistrate though tried by the Court itself 
is not in valid. 94 1... Cas. 532 = 53 Cal. 401 = 43 
C.L.J. 41 = A.T.R. 1926.Cal. 701. 

Appellate Court — Expunging remarks — Only 
way of interference. 

Wh^re the judjmjat of th? losver Court contained 
a passage which on appaal was found to be unnecessary 
for the purpose of the case. 

Held, that the only way in which High Court could 
intirfcrc with it would be to order that particular 
sentence te be expanged from the judgment. 78 Ind. 
Cas. 844 = A.I.R. 1924 All. 724. 


9, Arguments. 

Argument. 

Court has no power to cut short counsel’s argument 
unless they are irrelevant and involve repetition — 
Legal practitioner. 107 Ind. Cas. 763 = 29 Cr LI 

279 = A.I.R. 1928 Lah. 319. 


Practice of allowing counsel or vakil to file memo- 
randum of arguments in writing was condemned 1 1 1 
Ind. Cas. 349 = 28 M.L.W. 51 1 = 1928 M.W.N. 788 = 


1 M. Cr.C. 293 = 29 Cr.L.J. 929 
3130= 55.M.L.J. 712. 


A.I.R. 1928 Mad. 


Ploaler— Notes of arguments by pleaders shouU 
not be submitted to Court— If submitted must first b- 
submitted to the other party’s pleader and then t< 
Court. 73 Ind. Cas. 706 = 37 C.L.J. 42 = A I R 
1921 Cal. 425. 


Burden of proof — Evidence. 

If a burden of proving some issues is laid on the 
plaintiff and of others on the defendant, the plaintiff, 
can reserve his case and produce rebutting evidence 
after defendants evidence only on those issues the 
burden of proving which is laid on the defendant. 
66 P.R. 1911 = 104 P.L.R. 1912 = 190 P.W.R. 1911 
= 12 Ind. Cas. 862. 

— • — Where the evidence on both sides has been 
weighed, the question of burden of proof possesses little 
real importance in appeal. 122 Ind. Cas. 378 (Nag.). 

Burden of proof — Immaterial after evidence. 

Whether a piece of evidence is enough for discharging 
the burden of proof depends upon the weight to be 
attached to that evidence and is not a question of 
law. So where each party had adduced evidence to 
prove or disprove an issue, the importance of the 
burden of proof disappears almost entirely. 13 M, 
394, 34 A. 511 : 24 M.L.J. 517, Foil. 28 M.L.J. 92 = 
26 Ind. Cas. 899. 

Burden of proof — Immaterial after evidence 

tendered. 

A Court should weigh the evidence tendered as a 
whole without paying much need to the arguments as 
to the allocat on oi burden of proof, treat the pleadings 
of parties as admissions and endeavour to arri\e at a 
clear finding upon the facts involved. 1 O.L.J. 591 = 
26 Ind. Cas. 547. 

Burden of proof — Question — Immaterial — • 

After evidence. 

There can be no question of burden of proof when the 
Court has only to determine the case on evidence fully 
recorded on both sides. 37 Ind. Cas. 353 (Pat.). 

Plaintiff has to prove his own title — Showing that 

defendants' title is weak is not enough. A. I R l^-^g 
Lah. 868. 

A plaintiff must always succeed on the strength 

of his own title and on the weakness of the defeadant’s 
title. 119 Ind. Cas. 337 = 6 O.W.N. 549 = .\.I.R. 
1929 Oudh 494. 

A claimant cannot succeed without giving prima 

facie proof in support of his case whether he be a 
plaintiff or a defendant. 97 Ind. Cas. 1023 = \ I R 
1927 Nag. 32. 
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Burden of proof — Plaintiff must succeed or 

fail on his own allegations. 

The Plaintiff vendor, sued for a part of the conside- 
ration alleging that the defendants had orally agreed 
to pay the amount in cash, though fictitiously entered 
in the sale deed, as due to certain creditors of his and 
to be paid by the vendee to prove ‘ necessity In his 
oral statement the plaintiff said that the amount was 
entered fictitiously to defeat pre-eraptors. The claim 
though allowed by the original Court was rightly rejec- 
ted on appeal. 40 P.L.R. 1910 = 8 Ind. Cas. 230. 


144S 

11. Cause of action. 

See also (1) CAUSE OF ACTION 

(2) C.P.C., SS. 11, 20: O. 2, RR. 

1 AND 2. 

Practice — Declaration — Suit for — Cause of 

action — Law enacted but neither brought into force 
nor action taken thereunder — Suit to declare law 
unconstitutional — If lies. See SPECIFIC RELIEF 
ACT. S. 42. ILLS. (g). A.I.R. 1951 Pat. 246. 


Party voluntarily assuming burden cannot 

afterwards change position, 

\Vhcn a party by its pleadings and conduct volun- 
teerb to bear the burden of proving a particular thing, 
it car.oot afterwards turn round and say that the 
burden was on the other party, especially when its 
action in promising to produce certain documents 
must have had the effect of preventing the party on 
whom the burden would really have been placed to 
prodacc from producing these documents. 95 Ind. 
Cas. 743 = 24 .\,L.j. 593 = A.I.K. 1926 All. 497. 

Burden accepted once and attempted to be dis- 
charged — Partv cannot complain subscqucntlv. 4 
L.L.J. 426 = 1921 Lah. 284. 

Burden of proof— Change of, on appeal — 

Remand. 

Where an appellate Court changes the allocation 
of the burden of proof, it should remand the case to 
the first court to enable the party, on whom it has been 
pkced, to adduce evidence in support of the issue. 
9S P.K. 1910 = 36 P.L.R. 1911 =- 8 Ind. Cas. 1153. 


Burden of proof of minority. 

The burden of proof as to his minority lies on the 
minor. Wiicre there is no prima facie evidence of 
minority, it <loi s not matter in the least whether the 
evidence adduced by the opposite party on the point is 
sutlici'-nt to ihow that the minor was a major at the 
tim-' in fpiestion. A.I.K. 1940 Kang. 191 = 1940 
Kang. L.K. 4bl = 191 lud. Cas. 21. 


Pica of Act of .State. 

W’l- r- th'Tc existed a right cither admitted or that 
C'-.tdd be e^tablisiied by decree of Court, and that 
right. It w.is all-ged. isas taken by an Act of Stale. 


Held, it wouhl be mrcessary so specifically to plead 
but tli'' inom'-nt tli.it C- ssion is .idmitted the subjects 
n c-'j^baty l»C'oiu* petitioners, and have the onus cast 
on tlnm of sliowing the .acts of acknowl'dgment. 
whicli riV'- ill' ni tin- right thev wish to be decl.in d. 
.S2 li.d.^.;-. 770 21 M.L.W. 28 = 1921 M.W.N'. 694 

= 4S pom. 613 - .51 I. 357 r 22 A.L.J. 951 = 5 
I U P I 1 99 = 26 Bom. L.R. 1143 = 40 (bL. J . 473 = 
29 ( AV..\*. 317 = A.I.R. 1924 P.C. 216 = 47 .M.L.J. 
574 (P.l .b 


'Cause of action — Suit to determine bounda- 
ries — Maintainability. 

Confusion of boundaries between estate of two 
independent proprietors is per so no ground to support 
a bill for fixing the boundaries, unless some equity is 
superinduced by act of the parties, i.e., unless some 
confusion has arisen from some raiscondact on the 
part of the defendant or those under whom he claims. 
1 1904) 6 Bom. L.R. 782 = 29 Bom. 73. 

Non-accrual of cause of action set 

out in plaint. 

Where cause of action set forth in the plaint is found 
never to have accrued, the suit fails and should be 
dismi-sseJ. (19U4) A.W.N. 207 « 1 A.L.J, 628 = 27 
A. 174. 

Joinder of causes of action— Suit for reco- 
very of secured debt as well as unsecured debt 
of different period — Misjoinder — Suit on two 
mortgages in respect of some property. 

\ claim for recovery of unsecured debt of a different 
period cannot be joined in the same suit with a claim for 
recovery of a secured debt, as the causes of action for 
the two ar<‘ cjuite sep.iratc and of different character ; 
in the absence of an c.xpress contract to the effect 
that the unsecured debts can be added on to the 
secured debts for the purpose of recovery, they can- 
not bo combined in one suit though the parties are 
the same. But the cbiiins arising under two similar 
contracts reh-rring to tlie s.tmc property can be added 
and there wdl be no misjoinder, g.g., mortgage of a 
part of the property and a second mortgage of the 
other part of the same property. A.I.R. 1950 Kut.21. 

Mis joinder of causes of action— Dismissal of 

whole suit — Propriety — Dismissal of one claim 
Improperly joined— Effect on rest of the claims 
in suit. 

Merely b' Causr tlien* has been a misjoinder of causes 
of action, tlie entire suit cannot be dismissed. \Vhcn 
th« claim in res]n-ct of one cause of action which was 
irr«-gularlv or improperly joined is dismissed, the 
irregularity stand* curi il with such dismissal and the 
rest of the cI.iIhi can be gone into and decreed. A.I.R* 
1950 Kut. 21. 


Ilurden of proof— Bona fide purchase. 

Tie- prr>p<.>:ilirin that the dwfi'ncc of a bona fide 
inirchas'-r for v.iliiy without notice is a single defence 
and cannot be S[dit up r^-fers iii»re to th«; form of 
ph-ad.ng an<l c-imot be treated as decisive of the 
of onu-, in all cases. 4 L.\\ . -00 — 3o 

laid. r.is. sy.'b 


Mis-joindcr — Causes of action — Form of suit 

on an award — If an alternative prayer to decide 
suit on merits can be asked for. 

There is no objixtion to a suit on an award being 
coupled in tlie alternative with a suit on the merits of 
the dispute between the parties. Such a combuia- 


1449 


1450 


PRACTICE— a. Cause of action. 


\ 

tion is convenient and does not prejudice any party. 
12 P.R. 1917 = 39 Ind. Cas. 349. 

Mis- Joinder — Plea of when not to be taken. 

A plea of mis-joinder of causes of action ^cannot be 
taken for the first time in the High Court. 26 Ind. 
Cas. 781 (Cal.). 

Mis-joinder — Cause of action — Amendment. 

A claim to future relief in respect of * harra * 
on. the basis of a lease from the mortgagee cannot be 
joined with a claim for redemption. A suit bad for 
multifariousness is not to be dismissed without giving 
plaintiff, opportunity to amend th^plaintjand restrict 
his claims. 7 N.L.R. 43 = 10 Ind. Cas. 737. 

12. Chief Court. 

Chief Court — Death sentences — Fine. 

The practice of the Chief Court is not to impose 
fines were death sentences have been given. IS P.R. 
1913, Cr. = 14 Cr.L.J. 522 = 41 P.W.R. 1913 Cr. = 
326 P.L.R. 1913 = 20 Jnd.Cas. 1002. 

Chief Court — Punjab — Conviction by Super- 
intendent, Hill States under special powers 
given by the Local Govt. — Local Govt, statement 

The Chief Court, cannot entertain and hear an 
appeal from the order of Supt. Hill State specially 
appointed by the Local Govt, to try criminal cases 
in a Native State outside Br. India, though the officer 
happens to be a Dt. Magistrate in British India nor 
can the Chief Court question the validity of such an 
appointment. It is bound to accept as conclusive the 
statement of the Local Govt, with regard to the 
capacity in which that officer has acted. 20 P.W.R. 
1910, Cr. = 14 P.R. 1910 Cr. = 11 Cr.L.J. 390 = 45 
P.L.R. 1910 = 6 Ind. Cas. 640. 

■ • Chief Court — Division Bench. 

Wliere a question of law based on facts decided by 
a single Judge is referred to a Division Bench the 
latter can go into the wliolc case and decide the same. 
So also when a similar question is referred to a Full 
Bench, the latter can corroet the erroneous finding of 
fact and decline to answer the reference if it does not 
arise upon the facts. 12 P.W.R. 1910 = 59 P.L.R. 
1910 = 5 Ind. Cas. 835. 

Chief Court — Division Bench — Decision of 

single Judge. 

The Division Bench is not competent to re-open 
questions as to irregularities decided by a Judge 
sitting as a single Bench. 150 P.W.R. 1909 = 151 
P.L.R. 1909 = 4 Ind. Cas. 1006. 

13. Civil Dispute. 

Civil dispute — Criminal dispute — Police be- 
ing allowed to assist parties In enforcing rights 
of a civil nature. 

Police officers should not be employed to assist 
parties to enforce what they claim to be their right 
in a matter of civil dispute, until the matter had been 
decided by the Civil Courts. 1 Pat. L.W. 580 = 18 
Cr.L.J. 640 = 39 Ind. Cas. 1008. 


• ^ • 

Civil dispute — Criminal Courts. 

Disputes between landlords and tenants should be 
left to Revenue Court and not taken up by Criminal 
Courts. 17 Cr.I^J. 406 =* 35 Ind. Cas. 966 (Mad.). 

Civil dispute — Criminal case — Jurisdiction; 

Parties should not resort to the Cr. Courts where 
the point at issue between them can more appro- 
priately be decided by a Civil Court. 33 P.R. (Cr.) 1910, 
Foil. 4 P.W.R. Cr. 1916 = 17 Cr.L.J. 7 = 32 Ind. 
Cas. 135. 

Civil-dispute — Criminal trial. 

The habit of rushing to the criminal court where a 
civil dispute arises should be discouraged. 33 P.L.R. 
1913 = 10 P.W.R. 1913, Cr. = 14 Cr.L.J. 128 = 18; 
Ind. Cas. 688. 

Civil dispute — Abuse of Criminal Process. 

It is undesirable that Criminal process should be 
abused, >vith the object of furthering a civil claim and 
it is intolerable if a person can evade the law bv reason 
of his position. 1 0 Cr.L.J . 160 = 2 Ind. Cas. 825. 

Civil dispute — Criminal case. 

A court is bound to see that the machiner}’ of 
criminal law is not utilised for the gratification of 
petty spite. 5 P.W.R. 1909, Cr. = 9 Cr.L.J. 158 = 1. 
Ind. Cas. lOl. 

14. Commission. 

See C.P.XODE, O. 26. 

Commissioners — Scope of Investigation- 

Messengers deputed by Court to make spot 
inspection and to report — Messengers examin- 
ing witnesses during investigation — If acting 
beyond province — Judgment based on report — 
If vitiated. 

Where messengers are appointed by the Court and 
deputed to view the land in dispute and to report, 
they are not bound to confine themselves to a scrutiny 
of the locus and to a report of the results of their own 
observation. It is open to them to examine witnesses 
on the spot and when they do so in the presence of 
the parties in the course of their investigation, and the 
parties co-operate with tlie messengers in activities, 
without raising any objection or complaint to such 
procedure, it cannot be said that the messengers have 
gone beyond their province and that the judgment of 
the Court based in part on their report is vitiated. The 
messengers must be held to have discharged their 
task in a reasonable manner. A.I.R. 1949 P.C. 291. 

—Commissioner. 

The Commissioner is a delegate of the Court acting 
under the Court's authority and the procedure adopted 
by him should naturally be the procedure of the Court 
from which he derived his authority. 42 Mad. 661, 
Diss.; 45 Cal. 825, Appr. 74 Ind. Cas. 445 = 9 O.L.J. 
593 = 24 Cr.L.J. 781 = A.I.R. 1923 Oudh 119. 

Commissioner — Partition suit. 

In a partition suit a relation of one of the parties 
or their pleader is not to be appointed as a commis- 
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sioner except with the consent of the other party. 39 
Ind. Cas. 951 (All.). 

Commissioner — Damages — Assessment — 

Reference to officer of Court. 

Cases are not to be referred to other persons for 
assessing charges etc., except when the enquiry in- 
volves questions of detail, resulting in waste of time. 
p890) 6 T.L.R. 356 Foil. The market rate of coal 
in a sjiit for breach of contract to supply coal can be 
ascertained by the Judge without referring it to 
assessors. 42 Cal. 819 = 19 C.W.N. 609 = 30. Ind. 
Cas. 990. 

Evidence — Commission — Ruler of native 

state — Cross-examination of. 

Ruler of a Native State who is exempt from atten- 
dance in British Courts cannot be cross*e.xamined 
except bv issuing a commission to be executed in his 
State. 4 S.L.R. 88 = 8. Tnd. Ca^. 897. 

15. Consolidation. 

Sec C.P.C. O. 45. R. 4 AND O. 41, R. 1. 

Consolidation — Civil Revision Petitions. 

Court has no inherent jurisdiction to consolidate 
Ci\il Revision Petitions in cases which have been 
disposed of by a single judgment of the lower Court so 
as to enable the party to file one vakalat in the petitions 
and pav one process fee for the common respondents. 
123 Ind. Cas. HOG = 53 Mad. 262 = 31 M.L.W. 294 = 

. A.I.R. 1930 Mad. 3S1 = 58 M.L.J. 521 (F.B.). 

Consolidation of appeals —Power of High 

Court. 

Th .- powiT of the High Court to consolidate appeals 
is one which is inherent in it and consolidation can 
b'- .-.llowcd in proper cases. 109 Ind. Cas. 651 = 27 
M.L.W, 366 = 1928 M.W.N. 271 = A.I.R. I92v8 
Ma i. 463 = 54 M.L.J. 595. 

Consolulation of appeals. 

Ord'.r declaring appeals arc analogous, docs not 
T' ' lit in tlicir consolidation. 93 Ind. Cas. 129 = 4 
Pat. 448 - 7 P.r..T. 43! = 1925 P.H.C.C. 345 = 
1925 P.at. 765. 

Wlicre parties agreed to make decision in one 

suit d' p.*ndent on another they cannot resile from it 
after tlic decision in the suit. 83 Ind. Cas. 970 = 39 
C.T. 1. .537 =: A.I.R. 1924 Cal. 940. 

Consolidation of suits— Suit bj’ agent and 

against — Trial of both if could be together. 

A ■'uit for accounts by a principal and a counter 
suit by the agent for monii.-s due to him under the 
ag« ncy may. for the sake of convenience be tried 
together but tiiat does not mean that they should not 
be tri'-d sep.irat<*l\-. 15 C.W.N. 930 = 11 Ind. Cas. 
16 !. 

16. Contempt. 

See CONTEMPT. 

Calcitta High Court— Contempt procce- 

<ling —Representation of Party. 

Held th.at in contempt proceedings before the High 
Court it c.annot be s.iid that in every case tiie party if 


represented must appear through an advocate instruc-- 
ted by an attorney. Nature of High Court's juriS' 
diction in matters of contempt indicated. 34 C.W.N. 
928 = 129 Ind. Cas. 366 =» A.I.R. 1930 Cal. 759. 

Breaking undertaking given to Court justi- 
fies refusal to hear. 

A breach of an undertaking given to a Court by a 
litigant pending proceedings, on the faith of which 
the Court sanctions a particular course of action or 
inaction, is misconduct amounting to contempt. 
When a person is guilty of such contempt he places- 
himself in a perilous situation so as not to be heard by 
the Court till he has purged his contempt. A person 
in contempt may be denied certain favours of the 
court and privileges until he has purged himself of 
contempt. The rule denying privileges is limited to 
proceedings in which the contempt occurs. A litigant 
in contempt has no standing in Court. 82 Ind. Cas 
292 = 39 C.L.J. 217 = A.I.R. 1924 Cal. 953. 

17. Costs. 

SeeC.P.C., S.35. 

Costs — Appeal based on a decision which is- 

overruled — Liability of appellant for costs. 

Where an appeal filed on the strength of a ruling 
which is overruled by the Full Bench, is argued fully 
before and during the reference to the Full Beach the 
appellant cannot claim that it is a fit case for dismissing 
the appeal without costs. (The appeal however was 
dismissed with half the costs of the respondent). 
(1919) 37 M.L.J. 271 : I.L.R. 43 .Mad. 61, dis. I.L.R. 
(1951) Mad. 305 = 1950 .M.W.N. 851 = 63 L.W. 1130 
= (1950) 2 M.L.J. 674 = A.I.R. 1951 Mad. 48 (F.B.). 

Delay in litigation — Effect of. 

TJieir Lordships think it is of the utmost importance 
that the people in India should realize tliat the state- 
ments their Lordships have made, as to tlic essential 
duty on the part of litigants to use all reasonable 
speed to bring their cases to trial, arc not mere empty 
phrases: and their Lordships mean to enforce and 
make them effectual by the only instruement in their 
hands, by dealing Nvith the question of the costs on the 
appeal wJicrc the dclav arises. 122 Ind. Cas. 305 = 
31 M.L.W. 326 = 34 C.W.N. 512 = 32 Bom. L.R. 492 
= A.I.R. 1930 P.C. 42 -= 58 M.L.J. 285 (P.C.). 

Costs. 

Whore the form of action lent support to the judg- 
ment that was delivered by tlic High Court but the 
High Court refused to exercise a power, that they 
possessed, to modify the relief that the plaintiff asked 
but the Privy Council did motlify tlie relief, the costs 
in the High Court were refused. 122 Jnd. Cas. 305 =■ 
31 M.L.W. 326 = 34 C.W.N. 512 = 32 B.L.R. 492 = 
A.I.R. 1930 P.C. 42 = 58 M.L.J. 285 (P.C.). 

Interlocutory orders for costs made by the Court 

of appeal during the progress of the suit may be taxed 
forthwith and execution lox’ied therefor. 57 Cal. 
469 = A.I.R. 1930 Cal. 465. 

Documents— Failure to produce — Effect. 

Apart from the question of the onus of proof, it lies 
upon a party, whether lie be plaintiff or defendant, to- 
produce all such material documents relating to the 
suit as may bo in his possession, even though no 
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application has been made for their production by the 
other party. High Court would deprive party of 
costs for failure to do so. 112 Ind. Cas. 791 = 1929 
AX.J. 262 = A.I.R. 1929 All. 134. 

Where a trial Court leaves the parties to bear 

their own costs, and one of them appealed from such 
order while the otiier docs not, bhe appellate Court 
cannot make the former pay the costs of the latter in 
the trial Court. 118 Ind. Cas. 464 = 30 P.L.R. 600 = 
A.I.R. 1929 Lah. 177. 

Omission to point out correct law. 

It is clearly the party's business to direct the mind 
of the Court to the authorities which show him the 
right practice, and if a party has failed to do this he 
should not be allowed costs although case is decided in 
his favour. 94 Ind. Cas. 306 = 1926 M.W.X. 465 = 
A.I.R. 1926 Mad. 642 = 50 M.L.J. 428. 

Payment of costs to several respondents in- 
dividually must be specifically decreed. 

WTicre more than one party appears as defendant 
or respondent, an order or decree directing payment 
of the defendants’ or respondents’ costs docs not 
necessarily mean that each defendant or respondent 
appearing is entitled to his costs from the losing 
party. When such parties appear separately they 
should apply for separate sets of costs at the time 
when the judgmcjit is delivered. 79 Ind. Cas. 704 = 
48 Bom. 348 = 26 Bom. L.K. 209 = A.I.R. 1924 
Bom. 317. 

Costs — Expert witness — Special fees. 

.\n e.xpert witness who has conducted elaborate and 
technical experiments ought to be allowed special 
expert fees as part of the costs in the case. lO L.B.R 
203 = 13 Bur. I..T. 62 = 59 Ind. Cas. 823. 

Costs — Taxation — Review — Sind Judicial 

Commissioner’s Court Rules, R. 23, 24 and 27. 

Under R. 27 of Rules of the Court of the Judicial 
Commissioner in Sind, no application for review of 
taxation of costs is allowable, unless made before 
decree is signed. Where the final incidence of the 
burden of co.sts is left for the decision of the lower 
court, as in the case of remand, a partv desiring his 
pleaders fees, to be included in tl>e costs must file the 
usual certificate of fees in tlic .-VppeUah* Court before 
the decree of that Court is signed. 5 S.L.K. 251 = 15 
Ind. Cas. 828. 

Costs— Abandonment of appeal with a claim 

for costs cannot be allowetj. 

An appellant must abandon an appeal uncondition- 
ally and he cannot abandon an appeal and at the 
same time claim costs of the suit and the appeal 5 
K.L.R. 121 = 3 Ind. Cas. 572 

Costs — Income-tax reference — Assessee suc- 
cessful — Right to recover deposit. 

.Ml fiscal enactments must be construed in favour of 
the subject and it cannot be said that if an assesscc 
has not been properly taxed and if he succeeds on a 
reference in the High Court, yet he must lose a sum of 
Rs, 100 simply because the Income-tax Officer has 
Chosen to make an assessment. 19.30 1548 = 

A.I.R. 1931 All. 123. 


Administration actions. 

The usual prajCtice in summons for construction and 
in administration actions where the executor has not 
been guilty of misconduct, is that the costs of all 
parties as bet\veen attorney and client should come 
out of the estate. 70 Ind. Cas. 178 = 24 Bom. L.R. 
1124 = A.I.R. 1923 Bom. 96. 

* 

Divorce Suit — Liability of husband. 

Where a petition for the dissolution of marruige on 
the ground of adultery is filed by the husband and the 
wife enters an appearance and denies the allegations 
against her, she has an absolute right to require her 
husband to furnish her with funds sufficient to enable 
her to make a full and satisfactory defence and to 
obtain such assistance from counsel as is reasonable 
under the circumstances. 77 Ind. Cas. 133 = 44 All 
745 = A.I.R. 1922 All. 504 (F.B.). 

Costs— Partition suit. 

Where a suit has to be brought for etiocting a 
partition bet^vccn the members of a family and neither 
party has been guilty of unfair contention, the costs 
till the preliminary decree should come out of the 
estate. 34 Cal. 878 and 42 Cal. 451, not Foil, II. 
L.W. 5 = 54 Ind. Cas. 382. 

Costs — Redemption suits. 

In redemption suits, a mortgagor is ordinarily 
entitled to costs unless he forfeits his right to it by 
laches. In Malabar, though question of compensation 
complicates redemption suits, yet where the mort- 
gagor fails to deposit even tlio mortgage amount in 
full, the mortgagee must be given the costs of the suit. 
(1917) M.W.N. 275 = 38 Ind. Cas. 655. 

Costs — Solicitor — Expert knowledge as to 

hand-writing — Extra charges for the work — 
Taxing Master’s decision — Review by Chamber 
Judge. 

In a suit to obtain probate of a will, the defence 
was that the will was a forgery. The defi‘n<lant’s 
solicitor failing to obtain an expert in hand-writing, 
made a spcci.al study of tl»e subject occupying 128 
hours, a'ul arrived at tlie conclusion tliat the will 
was not genuine. He then notwithstanding counsel's 
opinion to the contrary, got the suit decided in his 
client's favour. In his bill of costs the defendant’s 
solicitor claimed his extra foes for tlie special work, 
but the Taxing Master disallowctl the claim. 

Held, in review of taxation, tliat the solicitor 
was entitle<l to a special remuneration for his work 
in qiialifving himself as an expert in hand-writing. 
(1907J 9 Bom. L.R. 819 = 31 Bom. 430. 

Costs — Taxation — Certifying counsel — Origi- 
nating summons. 

In a originating summons, parties arc entitled to 
instruct counsel: and without any certificate the 
costs of one counsel must be allowed on taxation 
(1907) 9 Bom. L.R. 1071. 

Stay of costs. 

Where a party has been successful in a Court of 
Appeal and has been awarded his costs it is not the 
practice of the High Court to stay execution for 
costs except m cases where it is abundantly clear that 
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there will be no chance of recovering the costs if they 
are allowed to go unprotected to the person entitled 
to them. 90 Ind. Cas. 703 == A.I.R. 1926 Pat. 54. 

18. Court'fee. 

See also (1) COURT-FEE. 

(2) COURT-FEES ACT. 

Filing of appeal with patently deficit 

court-fee — Appellant unable to secure funds for 
payment of full court-fee — Not a ground for 
excusing delay — Grant of time by Judge in 
t4ie Admission Court to pay the deficit — Right 
of other side to question. 

Assuming tliat an appellant as a matter of fact 
w&s unable to raise sufficient moneys till date of 
application to excuse delay, that by itself cannot be 
a sufficient ground to have the delay excused. An 
appellant who did not have the means to pay the 
court-fee on an appeal sliould, if so advised, file the 
appeal l.i forma pauperis. The practice of filing 
an appeal with a patently deficit court-fee simply 
because before the lust date of filing the appeal, the 
appellant is unable to secure enough money for pay- 
ment of the full court-fee, and then taking time to 
raise the deficit amount and getting the delay excused 
as a matter of course, cannot be tolerated. 

Where the delay is excused by a. judge sitting 
in the Admission Court without notice to the other 
side, it is assumed tliat tlie other side would be always 
at liberty at a subsequent stage or oven at the hearing 
of the appeal to contend that the delay should not 
have been excused. It is desirable that notice should 
be given in sucli cases to the other side to obviate 
inconvenience and expense which might be avoided 
if the Court were to eventually refuse to excuse the 
delay. (1914) 1 L.W. 440. approved. I.L.R. (1950) 
Mad. 775 = A.I.R. 1950 Mad. 769 « 63 L.W. 70 = 
1950 .M.W.X. 67 = (1950) 1 M.L.J. 79. 

- -Court-fcc*. 

Insufficient court-fee — Point not free from diffi- 
culty —Pleader should be allowed to make up defi- 
cicncy. A.l.K. 1930 Lah. 101 = 124 Ind. Cas. 318. 

Failure to pay promised court-fee justifies 

refusal to entertain appeal. 

A suit for possession and mesne profits was under- 
valued but the Court tried the suit on merits on the 
plainlill's uiid«*rUking that he would pay up before 
the decree is drawn up. The suit was dismissed and 
the plaintiff <lid not pay the deficit court-fcc. He 
however appealed against the decree so far as the 
costs were concerned. 

Held that the plaintiff being in contempt could 
not appeal. 82 Ind. Cas. 292 = 39 C.L.J. 217 « 
A.I.R. 1924 Cal. 953. 

Deficit in Lower Court. 

In all cases where the question of recovering the 
deficit in the low«.-r Court arises on appeal the appeal 
should first be admitted before the point is decided. 
62 Ind. Cas. 43 = 2 P L.T. 383 = 6 P.L.J. 293 = 
1921 P.H.C.C. 161 = A.I.R. 1921 Pat. 8S (F.B.). 

Use of stamps. 

The words " for use in the High Court only ” im- 
\>riss<.d on the back of Court-fcc stamps do not limit 


their use to High Court only. The words may have 
some significance for administrative purposes, but 
they are not capable of invalidating the stamps 
themselves if filed in lower Courts. 97 Ind. Cas. 822 = 
8 P.L.T. 33 = A.I.R. 1926 Pat. 408. 

19. Criminal Trial. 

See also CRIMINAL TRIAL. 

Prosecution under S. 211, I.P.G. 

The practice that a complainant or first infor- 
mant should not be prosecuted under S. 211, until his 
complaint or police case has been disposed of, is not 
based on any statute and is merely a precautionary 
rule of safety in respect of a special class of criminal 
case. While a prosecution under S. 211 might in 
certain circumstances be delayed or even set aside 
in accordance with this practice, the practice could 
per se be no ground for setting aside a conviction, 
for there is no illegality in the trial. 125 Ind. Cas. 770 
= 9 Pat. 126 = 31 Cr.L.J. 934 = U Pat. L.T. 224. 

Criminal— Evidence — Quantum or value of 

evidence. 

The fouler the crime, the clearer and plainer the 
proof ought to be, though it cannot be laid down as a 
proposition of law that the quantum or value of 
evidence must be proportinate to the enormity of 
the crime or the consequences which may follow from 
convictions. 1 Pat. L.T. 684 = 59 Ind. Cas. 858. 

Criminal trial— Guilt — Evidence. 

The practice of engineering offences in order to 
find out whether a person will commit an offence 
when tempted, is strongly to be deprecated. 17 
Cr.L.J. 139 = 33 Ind. Cas. 315 (AIL). 

Criminal trial — Filing of written statement 

by accused. 

The practice of filing written statements on behalf 
of the accused persons is nowhere provided for, and 
should not be allowed. 20 C.W.N. 128 = 17 Cr.L.J. 

9 = 32 Ind. Cas. 137. 

Criminal trial— Defence— Accused denying 

fact against him. 

An accused is not bo ind by any statement denying 
any fact against him if he desires subsequently to 
take a defence inconsistent with the denial. 16 
Cr.L.J. 76 = 26 Ind. Cas. 663 (Cal.). 

Criminal trial— Record of case — Con- 
travention of Government order — Proof of. 

A copy of the Government order or an e.xtract 
therefrom or a reference thereto should be placed on 
the record if a person is convicted for contravening 
that order. 18 C.W.N. 1272 = 15 Cr.L.J. 703 = 26 
Ind. Cas. 1 5I . 

Criminal trial— District Magistrate — Inter- 
ference by — In the course of trial by Subordinate 
Magistrate. 

The District Magistrate cannot order that certain 
witnesses in a c.ise before a Subordinate Magistrate 
should be made co-accused with the accused. A 
Magistrate should not ordinarily be interfered with 
in the course of the trial and if it transpires that 
certain witnesses in the case should be criniinally 
proceeded .against, the proceedings ought ordinarily 
await the conclusion of the case and should be insti- 
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2uted ordinarily by the order of or on the application 
to the Magistrate who has tried the case. 16 Born. 
L.R. 259 = 15 Cr.L.J. 428 = 24 Ind. Cas. 164. 

i 

Criminal trial — Conviction — Complainant ’s 

Case. 

A conviction must be based on facts found amidst 
condictiog evidence and not on the exact proof of 
the complainant's statement. 14 Bom. L.R. 135 = 
13 Cr.L.J. 300 = 14 Ind. Cas. 764, 

Criminal trial — Magistrate bound to pro- 
ceed with case — Witness in attendance — Magis- 
trate unable to record evidence — Witness must 
be informed to appear at the adjourned hearing. 

When a Magistrate has entertained a complaint, he 
is bound to proceed according to law. Where the 
mtnesses are in attendance but the Magistrate is not 
able to record evidence the witnesses must be asked 
to appear at the adjourned hearing and cannot 
be left to be summoned by the issue of process. 
3 P.W.R. 1912 Cr.= 13 Cr.L.J. 176 = 60 P.L.R. 
1912 = 13 Ind. Cas. 928. 

Criminal trial — Prosecution — Witnesses. 

It is the duty of the prosecution to put in the box 
all persons having special knowledge of relevant 
facts. 8 P.W.R. 1909 Cr. = 10 Cr.L.J. 321 = 3 
Ind. Cas. 622. 

Criminal trial — Intention — Presumption. 

Neither the judge nor the jury are justified in 
assuming guilty knowledge on the part of an accused. 
32 P.L.R. 1911 = 12 Cr.L.J. 125 = 9 Ind. Cas. 731. 

Criminal trial — Charges against Govern- 
ment servants. 

Summary procedure should not be employed in 
cases in which Government servants, whatever their 
rank may be, are concerned. The i>ower of a court 
to punish a public servant for an offence is not taken 
a^\ay simply because he has been punished by his 
departmental superiors. 15 P.W.R. 1911 Cr. = 184 
P.L.R. 1911 = 12 Cr. L.J. 143 = 9 ind. Cas. 831. 

Criminal trial — Argument of counsel. 

Arguments of counsel sliould bear some relation 
to the charge brought and the facts on record. It 
is not proper to charge a man with one thing and 
argue that he has been guilty of something quite 
different. 4 P.W.R. 1910 Cr. = 1 1 Cr.L.J. 205 = 5 
Ind. Cas. 714. 

Criminal trial — Charges — English rules of 

indictment. 

In respect of charges the Courts are guided by 
Cr.P.C. and not by English rules as to indictment. 
32 Mad 384 = 5 M.L.T. 393 = 9 Cr.L.J. 456 = 2 
Ind. Cas. 33. 

Criminal trial — Sessions Judge — Duty of. 

It is the duty of the Sessions Judge to sift the 
■facts if pleaders appearing for the prosecution or the 
defence have not sufficiently done it. 10 Cr.L.J. 
567 = 4 Ind. Cas. 391 (Mad.). 

Criminal trial — Conviction — Illegality. 

Where the Magistrate convicted the accused against 
his own conscience the conviction was set aside as 
illegal. 10 Cr.L.J. 583 = 4 Ind. Cas. 42S (All.). 


Criminal trial — Offence — Penal Code, S$. 299 

and 300. 

The Sessions Judge cannot convict an accused for 
culpable homicide not amounting to murder, when 
he had recorded his plea of guilty to a charge of murder 
3 S.L.R. 58 = 10 Cr.L.J. 5=2 Ind. Cas. 372. 

Criminal trial — Notice — Police Inspector. 

Notice to the police Inspector in charge of case is 
necessary before the Magistrate disposes of it. (1915) 
M.W.N. 554 = 16 Cr.L.J. 736 = 31 Ind. Cas. 176. 

Criminal trial — Prosecuting inspector. 

The proper place for a prosecuting Inspector in a 
Magistrate’s Court is along with the pleader for the 
defence and in equality with him below the dais. 
His sitting on the dais near the Magistrate should 
be avoided as it is likely to raise a doubt as to the 
impartiality of the judge in trying cases. 8 A. L.J. 
1235 = 12 Cr.L.J. 579 = 12 Ind. Cas. 843. 

Criminal trial — Magistrate — Knowledge of 

the people. 

It is the duty of the Magistrates to make them- 
selves acquainted with the character of the population 
witliin their jurisdiction. 11 Bom. L.R. 849 = 10 
Cr.L.J. 427 = 3 Ind. Cas. 958. 

Criminal trial — Plea of not guilty. 

Where the plea of guilty is not accepted by the 
Sessions Judge and the case is proceeded with, the 
accused must be directed, following the practice in 
England, to enter a plea of ' not guilty.' 9 C.L.J. 
55 = 10 Cr.L.J. 325 = 3 Ind. Cas. 625. 

Criminal trial — Judgment — Review, 

Under the provisions of the Criminal Procedure 
Code, the High Court has no power to review its own 
judgment. 23 B. 50, 19 B 732 : 10 B. 176 : 7 A. 672 : 
14C. 42. Foil. 19 Bom. L.R. 695 = 1 4 Cr.L.J. SS9 = 
41 Ind. (ras. 1001 . 

Review — Criminal case — Judgment. 

Generally, a Criminal Court cannot r('\'iew its own 
decision. 4 Bur. L.T. 211 =12 Cr.T..J. 473 = 12 Ind. 
Cas. 81. 

Criminal trial — Magistrate discharging 

accused— If can revive the case on application. 

A ^laglstrate who discharges the accused can legally 
revive the case on an application being made therefor. 
29 C. 726, Foil. 38 Cal. 828 = 13 Cr.L.J. 120 = 13 Ind. 
Cas. 776. 

Criminal trial— Appeal — Dismissal for 

default. 

A criminal appeal should not be dismissed for 
default but mus,t be considered on its merits, though 
it can be summarily dismissed if no sufficient ground 
for interfering is seen. 12 Cr.L.J. 481 = 12 Ind. Cas 
89 (A.M.). 

Criminal trial — Photograph of under-trJal 

prisoner. 

There is no warrant or justification for the practice 
of taking photographs of under-trial prisoners. 38 
Cal. 559 = 15 C.W.N. 593 = 12 Cr.L.J. 286 = 10 Ind 
Cas. 582. 

Criminal trial— Civil law— Principles. 

Principles of Civil law may be applied in the criminal 
law, if they are not directly opposed to any principle 
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of the criminal law. 26 P-W.R. 1910 Cr. = 11 CrX.J. 
428 12 P.R. 1913 Cr. = 269 P.L.R. 1914 = 6 Tnd. 

Cas. 964. 

Criminal trial — Sentence — Deterrent sen- 
tences — Prosecuting authorities, duties of— 
Jurisdiction of lower Court. 

It is not desirable to trust exclusively to the High 
court's power of correcting sentences of lower courts, 
where they ought to be deterrent and prosecuting 
authorities in such cases ought to put before the trying 
Court circumstances justifying the imposition of 
deterrent sentences. 16 Bom. L.R. 203 = 15 Cr.L.J. 
367 = 23 Ind. Cas. 735. 

Criminal trial — Sentence— Deterrent Sen- 
tence — Authority desiring — Duty of. 

^Vhe^e the authorities desire that a specially deter- 
rent sentence should be imposed, they should bring it 
to the notice of the tr 5 'ing court and inform it of the 
reasons therefor. 16 Bom. L.R. 200 = 15 Cr.L.J. 
362 = 23 Ind. Cas. 730. 

Sentence — Adjournment, 

Ko court has an inherent power to adjourn the 
p.issing of a Si.*ntcnco for an indefinite time. An order 
convicting’ the accused and directing him to furnish 
security and to come up for sentence after a long time 
is veallv an adjournment of sentence and is therefore 
bad. 14 Bom. L.R. 144 = 13 Cr.L.J. 288 = 14 Ind. 
Cas. 672. 

Sentence — Offence technical. 

In case of technical olTcncc a nominal sentence is 
alv.ovs suflici' nt to meet the ends of justice. 34 C.749 : 
7 Boin. L.R. 474. l oll. 16 P.R. 1910 Cr. « 11 Cr.L.J. 
421=91 1910 = 23 P.W.R. 1910 Cr. =6 

Ind. (?as. 952. 

Criminal trial— Magistrate complainant 

ought not to try. 

A magistral ' is incompet-.nt to make any order in 
anv case in which he is even the nominal complainant. 
IG fr.I-.J. HOI = 31 Ind. Cas. 817 (ML). 

Stay of trial — Criminal proceedings— Issues 

substantially the same as the civil suit. 

Th'' executant of a deed dent-d the ••xecution b- fore 
the Siih-Regi.str.ir. But the I'>istrict Registrar regis- 
tered the deed and or<lercd prosecution under S. 82 
(a I of tlte Rocistration .Act. The executant sued In 
a Civil Court for a d<claration that the deed was a 
forc’cry an<l moved the High Court for stay of the 
criminal proceeding**. 

Held, that .as the is^ue in bntli tlic proceedings civil 
ami criminal u.is tlie s.amo and .ls there was no likeli- 
hood of the evidence becoming stale or unobtainable, 
the High Court wotild be justified in ordering the stay 
of the criminal proceedings and in such a case the 
High Court can direct the lower Court to expedite the 
dispos.ll of tlie civil suit. 62 Ind. Cas. 185 = 22 Cr. 
L.J. 489 = I Pat. L.T. 697. 

Stay of trial — Criminal proceeding— Pen- 
dency of civil suit between the parties on sub- 
stantially same issues. 

Where the p.u ties to, and the issues in. two proceed- 
ings, civil and criminal are subst.intially the same and 
the prosecution, before tlie Magi''trate is but a private 
prosecution, it is not ordinarilv desirable that both 
the cases shouM go on at the same time and the 


prccecution should bo stayed. 7 Bur. L.T. 73 15- 

Cr.L.J. 488 « 24 Ind. Cas. 576. I 

Stay of trial — Criminal proceedings — Ciyil: 

Suit. I,;. 

If a civil suit follows criminal proceedings, on the- 
same facts, the latter should not be stayed. 1 1 Cr..LJ. 
291 = 6 Ind. Cas. 181 (Cal.). 

20. Decree. 

See C.P. CODE, SS. 2 (2) AND 33. 

Maintenance decree — Provision for liberty to- 

apply for varying it — If can be inserted. 

No provision can be inserted in the maintenance 
decree for liberty to apply to vary the rate according 
to the exigencies of circumstances of either spouse. 
The remedy of either party for varying the rate on 
change of circumstances by way of a suit will always 
be available. 1948 M.W.N. 133 = A.LR. 1949 Mad. 
100 = 61 L.\V. 181 = (1947) 2 M.L.J. 544. 

Preliminary decree >vrongly granting widow 

a share In agricultural lands— No appeal — 
Whether can be rectified by refusing in final' 
decree — Direct and collateral attacks in validity 
of decree — Distinction pointed out. 

Where a Court wrongly allows an untenable claim, 
the error may be corrected by resort to one or other 
of the modes known to law, viz., by review, appeal,, 
revision or by suit, according to circumstances. Such 
attempt to vacate, modify or correct a decree of a 
competent court by proceeding in one of the modes 
permitted by law or what may be termed * direct 
attack ' which will succeed if the error of fact or the 
deviation from law which is said to vitiate the decree 
or order is established. But a collateral attack is an- 
attempt to avoid, defeat or evade the decree or order 
or to deny its effectiveness by or in a proceeding, 
other than a direct attack, with object of rendering it 
a dead letter, a nullity to be ignored. A collatcra- 
attack can only succeed if an absolute lackofjurisl 
diction over the subject-matter is established and the 
application by the Court of an Act which is inapplic- 
able is not such a lack of jurisdiction. A. I. R. 1944 
M.id. 513 = I. L.R. (1945) Mad. 216 = (1944) 2 M.L.J. 
67 = 1944 M.W.N. 480 = 218 Ind. Cas. 58. 

Decree — Only one decree should be drawn 

up. 

Per Findlay, .T.C. — .Apart from the question of 
preliminary and final decrees in suits the intention 
of the Civil Procedure Cotle is that there should be 
only one decree in any giv\ n suit and, therefore, when 
an appellate Court has to deal with two appeals 
arising out of t)ie same suit it is desirable that it should- 
draw up as a single decree, a comprehensive docu- 
ment which would give its adjudication in the whole 
matter of tlie litigation iovolverl. 12 N.L. J. lOl = 
25 N.L.R. 183 = A.I.R. 1929 Nag. 229 (F.B.). 

.A Court should not pass a de cree which cannot bo- 

given effect to. 79 Ind. Cas, 365 = .A.I.R. 1925 Cal. 
411. 

— — Record — Loss of — Lost decree can be rcconstrued 
from evidence of person who read it. 77 Ind. Cas. 
258 = 4 U.B.R. 135 = A.I.R. 1923 Rang. 113. 

Decree for amount more than the subject 

matter of the plaint. 

Where a widow sues for the recovery of her husband’s- 
property both for herself and a co-widow impleaded as- 
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defendant, the Court can pass a decree for the ^hole 
property if the co-widow agrees to such a course. 
60 Ind. Cas. 246 = 12 M.L.W. 544 = (1920) M.W.N. 
721. 

Decree — Setting aside — Effect of — Suit to set 

aside fraudulent decree. 

Semble. — The remedy of the plaintiff if he succeeds 
in getting the declaration that a decree was fraudulent- 
ly obtained, is to apply to the Court to proceed with 
the suit. 

Per Srinivasa Iyengar J. — The more appropriate 
mode of setting aside a consent decree for fraud 
is by a separate ..uit instituted for that purpose rather 
than by a motion in the cause in the nature of a 
review. A decree obtained by fraud ts not a nullity 
and is not wholly void. 41 Mad. 213 6 L.W. 368 =-* 

33 M.L.J. 499 = 41 Ind. Cas. 937. 

Decree — Setting aside — Effect of — Whether 

plaintiff can bring a fresh suit. 

A decree which was declared null and void against 
the defendant on account of fraud, does not revive the 
plaintiff's original suit : the plaintiff may bring a fresh 
suit. 32 P.W.R. 1916 = 33 Tnd. Cas. 890. 

Decree — Construction — Reference to plead* 

Ings. 

A court can refer to the pleadings and judgment for 
ascertaining the real meaning of a decree. 13 Ind. 
Cas. 82 (Cal.). 

Decree— Motion — Case not on the list — 

Practice of Bombay High Court. 

There is no fixed practice in Bombay preventing the 
passing of a decree on motion without the suit appear- 
ing on the list of hearing. (1901) 3 Bom. L.R. 431 = 
26 B. 76 

21. Discretion. 

(a) Exercise of. 

(i) Interference with. 

(a). Exercise of. 

— — Discretion — Relief for declaration. 

A rcli'd of <loclaration is discretionary with the 
Court which should be granted with due regard to all 
circumstances of a case and a High Court will not be 
justified in interfering with the discretion in second 
app--3l. 129 Tnd. Cas. 446 =. A.l.R. 1930 AU. 620. 

Specific relief in second appeal. 

Discretion to grant or refuse specific performance 
can be c.xercised in second appeal, 122 Ind. Cas. 
74i) ^ A.r.R. 1930 .\ll. 166. 

Motive of a party — Relevancy of. 

In judicial proceedings the question of motive is not 
altogether irrelevant. If there is a discretion in the 
Courts to allow a party to enforce one remedy in 
preference to another, wlicre more remedies than one 
are open, or if an enforcement of a remedy will amount 
to an abuse of the processes of the Court, motive may 
in some cases have to be considered ; but there again 
it is not so much to find out what the real motive of 
the party is, but rather to determine what resultant 
injury would accrue to his antagonist. 102 Ind. Cas. 
513 = 31 C.W.N. 653 =. A.l.R. 1927 Cal. 581. 


Discretion to appoint Receiver. 

Appellate Court should not interfere writh the 
discretion exercised by the lower Court in appointing 
a Receiver without sufficient reasons. 94 Ind. Cas. 
39 = 27 P.L.R. 138 * A.l.R. 1927 Lah. 65. 

Exercise of — In case of fraud. 

Where a party gives absolute discretion to the 
other to do a certain thing its exercise in the absence 
of fruad is not open to review. 

A discretion, although absolute, is nonethelejs a 
discretion to be exercised with reference to the true 
position and with perhaps even a greater sense of 
responsibility in that it is within limits final. 88 Ind, 
Cas. 54 = 28 Bom. L.R. 1488 = 28 P.L.R. 29 1925. 

M.W.N. 459 = A.l.R. 1925 P.C. 150 (P.C.). 

Exercise. 

The discretion of the Court must be exercised on 
recognised principles and should not be arbitrary. 
Where the circumstances of a case demand it the High 
Court will interfere with the orders of the lower Courts 
if they were inconsistent with sound principles. 85 
Ind. Cas. 796 = 29 C.W.N. 643 = A.l.R. 1925 Cal. 
1027. 

Canada — Vancouner Island Settlers Rights Act, 

(1904), S. 3 — Lieutenant-Governor in Council should 
act judicially in deciding a question under S. 3 — But 
he is not bound by technical rules of evidence or 
procedure. A.l.R. 1921 P.C. 234 (P.C.). 

Discretion — Question of law. 

A Judge should decide questions of law for himself 
and should not accept a view suggested by counsel 
unless he is satisfied as to its soundness. 9 Bur. L.T. 
53 = 31 Ind. Cas. 875. 

(6) Interference with, 

Interference. 

Where the lower Court has reasonably exercised its 
discretion, that discretion should not be lightly inter- 
fered with by the Appellate Court. 114 Ind. Cas. 
360 = 28 687 = 1929 M.W.N. 196 = 2 M. 

Cr.C. 19 = 30 Cr.L.J. 322 = A.l.R. 1929 Mad. 21 = 
56 M.L.J. 208. 

Interference — Delay condoned without suffi- 
cient cause. 

In matters of discretion a Court of second appea 
ought not and oidinarily docs not int(>rfcre with the 
exercise of discretion on the part of the subordinate 
Courts, but that non-interference must necessarily be 
limited to cases whore there is sufficient material on 
record to justify the exorcise of discretion in any 
particular way. Where, however, it appear:> that the 
lower Appellato Court has exercised its discretion in 
a judicially unsound manner without proper legal 
materials to support its decision, the High Court mli 
surely interfere. * 

A memo, of appeal was accepted by the Appellato 
Court after the period of limitation had expired, with- 
out enquiring into sufficient cause for condoning the 
delay in the presentation of the memo. The appeal 
\vas accepted on merits setting aside the decree of the 
lower Court. 

Held, that the Appellate Court acted wrongly in 
entertaining appeal as it had no jurisdiction to touch 
the decree, and decide the case on merits on the basis 
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o( time-baiTcd memo. 25 Mad. 166, Foil. 114 Ind. 
Cas. 612 = 11 N.L.J. 186 = A.I.R. 1929 Nag. 8. 


Interference. 


Although there is jurisdiction in the Appellate 
Court to correct a wrong exercise of discretion by tM 
trial Court the former should be slow to interfere with 
the exercise of discretion by the trial Court, unless it is 
satisfied that tlie discretion has been unreasonably 
exercised. 119 Ind. Cas. 817 = 8 Pat. 153 = 10 
P.L.T. 259 = A.I.R. 1929 Pat. 164. 

It is mistake for superior tribunal to lay 

• - _ 


rules as to exercise of such discretion. 

When a tribunal is invested by statute with a dis- 
cretion witliout any indication of the grounds upon 
which the discretion is to be exercised, it is a mistake 
for a superior tribunal to lay down any 
view to indicating the particular grooves in which the 
discretion should run. 113 Ind. Cas. 

672 = 8 Pat. 235 = 30 Cr.L.J. 137 = 12 A.I.Cr.R. 
41 * A.I.R. 1928 Pat. 630. 

•Interference — Refusal to recast charges. 

A . • a . 


An Appellate Court should be very slow to interfere 
with the discretion of a trial Court if not exercised in 
a perverse or arbitrary manner. 

Where the trial Court feared that the recasting of 
the charges would embarrass the Jury and possibly 
prejudice the accused in his trial. 

Held, that it cannot be said that such a reason 
capricious or involved any disregard of any legM 
principle and certainly docs not call for 
by High Court in appeal. 97 Ind. 

SX.K. o5 = 27 Cr.L.J. 1217 = A.I.R. 1927 Smd 28. 


with the order of the lower Court. 72 Ind. Cas. 569 = 
A.I.R. 1923 Lah. 48. 

Discretion— AppeUate Court— Interference 


when proper. 

It is opposed to sound practice for an appellate 
court to substitute its own discretion for that of the 
court from which an appeal has been preferred, 
unless the court below has acted capriciously or m 
disregard of any legal principles in the exeicise of its 
discretion. 42 Bom. 380 = 22 C.W.N. 601 = 16 
A.L.J. 513 = 27 C.L.J. 623 = 5 Pat. L-W. ^ ^ 

M.L.T. 400 = 8 L.W. 53 = 20 Bom. L.R. 714 = 35 
M.L.J. 262 = 12 Bur. L.T. 91 = 45 I.A. 61 = 45 Ind. 
Cas. 568(P.C.). 


■Discretion — Appellate 
when to be made. 


Court— Interference 


Where in the exercise of a judicial discretion a judp 
fails to apply a rule laid down for its exercise, the 
appeUate court should cither remit the o^e or itself 
exercise the discretion. 45 Cal. 17 = 22 ^I.L.T. 403 — 
22 C.W.N. 74 = 26 C.L.J. 557 = 1^ A.L.J. 1 = 34 
M.L.J. 1 = 20 Bom. L.R. 38 = (1918) M.W.N. 16 = 
7 L.W. 94 = 4 Pat. L.W. I = 44 I.A. 229 = 42 Ind. 

Cas. 849 (P.C.). 


•Discretion — -Appellate Court, 


Where a Judge assumes that there is no general rule 
for exercising discretion when in fact there is one, he 
misdirects himself and the superior court must eiteer 
remit the case or exercise the discretion itscU. 45 Lai. 
94 = 33 M.L.J. 486 = 22 M.L.T. 362 = 6 L.W. p92 = 
126 P.W.R. 1917 = 15 A.L.J. 777 = 19 Bom. L.R. 
866 = 3 Pat. L.W. 313 = 26 C.L.J. 572 = 104 P.R. 
,917_= (19J7) M,W.N._8n 


Interference. 

\n \ p<*ll.itc Court has pow’or to interfere with the 
disert lion of first Court as to a presumption of 
ness ()l a suspicious document. 95 Ind. Cas. 2bl 
A.I.K. 1926 All. 537. 

Interference. 

If a lower Court docs not c.xcrcise a discretion which 
it might have exercised, it is open to the appellate 
Court to c.vercise that discretion. 92 Ind. Cas. J66 = 
27 P.L.K. 18 = A.I.R. 1926 Lah. 223. 

7 \npeUate Court ' on't interfere \yith discretion 

iiidiciallv exercised though it differs in conclusion. 
76 Ind, Cas. 285 = A.I.R. 1924 Lah. 629. 


Discretion as to admissibility should not be 

disturbed. 

The question of the admissibility of secondary 
evidence is a point properly to be decided by the 
Judge of first instance and is treated as dependmg 
very much on his disci etion. His conclusion therefore 
should not be overruled except in a clear case of 
misearriage. . 19 Cal. 438 (P.C.j, Poll. 71 Ind. Cas. 
568 = A.I.R. 1924 Lah. 303. 


Arb tratlon. 


Whether an award should be set aside or remitted 
con be determined by the Court of first instance and 
an Appellate Court 'ViU not sot aside its decision 
unless discretion is misused. /6 Ind. Cas. 276 . . 

1924 Siud 132. 

Interference. 


Where the exercise of discretion has been ^ 
on sound legal principles appellate Court can interfere 


Discretion— Appellate Court. 

The Court of appeal ought to be slow to interfere 
with an exercise of a discretion by the Lower Court. 
22 C.L.T. 293 = 31 Ind. Cas. 315. 


-Discretion— AppeUate Court-Interference. 

[n the matter of appointrnent of a guardian for a 
nor the appellate court mH not interfere, with the 
cretion of the lower Court 

/c been made out for setting it aside. 26 Ind. Cas. 
) (Cal.). 

-Discretion— Appellate Court— Interference 

th discretion of lower Court. 

A Court of Appeal will he relucUnt to interfere with 
^Lo^er Court's discretion. 18 C.W.N. U93 = 25 
d. Cas. 112. 

—Discretion— Appellate Court. 

A Lower Court cannot use judicial discretion when 
e Appellate Court gives specific directions. 10 
,L,T. 284 = (1911) 2 M.W.N. 240 = 21 M.L.J. 


Discretion— Co- owners— Interference. 

Courts should be very cawtiou.® of interfering vith 
the enjoyment of joint estates between the co-owners 
though they will do so for proper cases. 7 N.L.R. o- =“ 
11 Ind. Cas. 687. 


Discretion— AppeUate Court— Interference. 

The court of appeal should not interfere 
good and sufficient reasons, with the orders o 
lower Court which are within the lower court s )u 
diction. 14 C.W.N. 532 = 5 Ind. Cas. 127. 
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aa. Practice — Duty of Court. 

Sec (x) C.P.C. SS. 33 AND 45 AND O. ao, R. 4 

(a) note 36. 

(a) (General). 

(b) Appealable cases. 

(c) Conduct of suit. 

(^d) Duty to see tbat no injustice is done by 
its acts. 

(e) Formal defects. 

(f) Framing of issues. 

(g) Grant of relief. 

(h) Precedents. 

(i) Question of law. 

(a) General. 

Duty of Court — Court of equity — Shortening 

of litigation. 

The Court of equity delights in shortening litigation 
and not in lengthening it or in multiplying litigation 
roccedings. 28 Pat. !02 = A.I.R. 1949 Pat. 293=30 
.L.T. 201. 

Duty of Court — Successive applications by 

party after adverse order — Maintainability— Res 
judicata — Application of. 

Although the principles of res judicata as such 
might not apply to a particular case, the Court would 
certainly be guided by principles analogous to res 
judicata. 'Fhe Court should not countenance any 
harassment of the parties at the instance of litigants 
who would flood the tribunal wih applications one 
after another, even though the tribunal had pronounced 
adversely to them. I.L.R. 1949 Uom. 766 = 49 Bom. 
L.R. 454=A.I.R. 1947 Bom. 413. 

Duty of Court — Charge against public officer 

of partiality and neglect of duty — Pleading and 
proof of— Duty of Court to insist on and to 
protect public officer against attacks without 
basis. 

When a Court or a Judge comes across any case 
where it finds that a public officer has departed or 
deviated from the path of rectitude, the Court or Judge 
realising how necessary purity of administration is in 
the state, should in no uncertain terms condemn luch 
action on the part of the public officer. But it is 
equally important and essential that when a particular 
officer is conscientiously doing his duly, the Court should 
not permit any suggestions to be made with regard to 
his impartiality and uncertainly. Before making 
a serious charge against a public officer namely 
that he showed deliberate partiality’ 10 a certain parly 
and did not fully have regard to the interests of his in- 
stitution. it is necessary that there should be proper 
pleadings in whicli the charge is formulated and proved. 
It is e.asy for a jiartv to fling mud at persons who very 
often find it very difficut to defend their conduct, and 
it is d.c duty of the Courts to protect public officers 
from such mud-s|inging. I L.R. 1950 Bom. 233 = 5>Bom. 

L.R. i 90 = A.I.R. 1949 Bom. 229. 

Duty of Court — Suit against judicial officer — 

Act done in discharge of judicial duties — Expartc 
preliminary investigation by^Court. 

It should be the duty of Court in which any suit is 
filed, which on the face of the plaint shows a case 
made against a judicial officer in respect of an act done 


in the discharge of his judicial rluties, to make a preli- 
minary investigation exparle of its own motion, before 
any summons in the suit is even served. In such a oase 
the plaintiff should be called upon, before an issue by 
the Court of any summons, to show cause, by way of 
establishing a prima facie case against the judicial 
office why a summons should be served onthe de.fcn- 
dant. 2 D.R. 71. 

Disputed signature — Undesirability of Ap- 
pellate Court constituting itself an expert — Proper 
course to take. 

It Is not proper for an Appellate Court (o constitute 
itself an expert where there is a dispute as to the genu- 
ineness of the signatures in documents. Where a Judge 
finds that th«* dcaision of the matter is not free from 
difficulty, the propcrc ourse for him is to lequisition 
the services of an expert, especially when he is differing 
from the opinion of the trial Judge on a matter which 
the latter was by reason of his familiarity with the 
language and script more competent to spoak. 1947 
A.L.J. 110= 1947 A.W-R. (H.C.) 125 = 1947 A. L. W. 
264=A.I.R. 19.1.7 a. 

Duty of Court — Duty of Judges to maintain 

temper. 

It is a matter of public policy that justice should not 
merely be done but should appear to be done. Though 
judges are human, it is always to be regretted if their 
patience even appears to gis’e way. 1945 A.L.J. 84= 
A.I.R. 1945 P.C. 38=221 Ind. Cas. 803= 1946 A.W.R. 
(P.C.) 15=1946 0 ..\. 15 (P.C.). 

Duty of Court — Separate suit pending between 

parties in another Court — Observations in 
appeal on merits of pending suit— Propriety of. 

Where another suit between tlje parties to an appeal 
is still pending, the Court should generally avoid 
making any observation in the appeal which might 
prejudice tl.e parlies in that litigation or which might 
embarrass tlie Court in the trial of that other suit. Ihc 
issue which has to be decidcrl in tliat pending suit 
shoulfl not be ileridcd in tlic appeal before the Court 
though between the same parties. 30 P.L.T. 359. 

Duty of Court — Comment. 

Court ought not to comment adversely on witnesses* 
con<hict relying on matters which are not ‘evidence*. 
85 Ind. Cas. i.|3 = 5 Lah. 476=26 Cr.L.J. 4G3=A.I.R. 
i 925 Lah. 187. 

Remarks prejudicial to the character of stran- 
ger are undesirable. 

It i.s Very unde»irable tliat a Judge or a Magistrate 
thoulcl make remarks which arc [)rcjudicial to the chrac- 
icr of a pcrsrjn wl o is neither a party nor a witness in 
the proceeding b'Torc him, and who has therefore no 
opportunity ol giving ai> explanation or defending him- 
self against the remarks made Ijy the Court. Gi Ind. 
Cas. 63-=45 Bom. 1127—23 L. R. 357 = 22 Cr. 

L.J. 335=A.I.R. 192 1 Bom. 39.4. 

Duty of Court — Wart of jurisdiction. 

Wliere the Court is of opinion that the suit is not 
Cognizable by the Civil Court, the proper order to 
make is to return the plaint to the plaintiff for pre- 
sentation to the proper Court and to dismiss his suit. 
1930AL.J. 1251 = 14 R.D. 656=130 Ind. Cas. 292 
=A,I.R. 1931 A. 33. 
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Avoidance of multiplicity of suits. 

Rights of various parlies should be decided in one 
soil rather than in a number of suits, as it is obviously 
undesirable that the matter in controversy, which may 
be settled without disadvantage to any of the parties 
in a single litigation should be repeatedly agitated in a 
succession of suits. 17 C. W. N. 1161, •■approved. ii4 
Ind. Cas. 3695=30 Bom. L. R. 1604— A. I. R. ibag 
Bom. 60. 

Duty of Court— Recording reasons. 

Where any enactment requires the recording of rea- 
sons by the Court for an order which it ii empowered 
to paa» it should not overlook that requisite. 1 19 Ind. 
Cas. 43 = 30 M.L.W. 230=1929 M.W.N. 74=-^- I* 
1929 Mad. 7 18- 

Duty of Court — Standiog over. 

Appeal called on— Appellant going to call his pleaded 
who was arguing case in another Court— Case ^houId be 
allowed to stand over for a few minutes in order that 
parlies may have ihcir case decided on marits. 119 
Ind. Cas. 433 = 5* All. 759=»929 A.L.J. 559*^. I. R. 
1929 All. 399. 

Duty of Court — Injury to parties— It is not the 

duty of a Civil Court to punish offences. 

Where a Civil Court held that the defendant ought 
to l>c made to suffer for entering into an illegal agrec- 
mau and breaking the lasv. 

Held, it was not the duty of a Civil Court to punish 
offences. 110 Ind. Cas. 35i=A.I.R. >926 Nag. 232. 


_ — Complaint — ^To be made in open court. 

Complaints such as those by a judgment-debtor 
that biaders had not come or that the process-ser% cr had 
wrongly proclaimed that the sale would be held at some 
place other than the place at which it was to be held 
in fact, should be considered by the Court only when 
they are made to it in open Court in the usual way 
and not through a subordinate officer, 59 Ind. Cas. 167 
=44 Mad 35=A.I.R. 1921 Mad. 583 = 12 M. L. W. 
182=39 M.L.J. 188. 

^judge— Duty to protect witnesses harassed. 

It is for th.’: Judge when he secs that a counsel i 
harrasing or brow-beating a witness unduly or iryirig 
to suppress bis answers, to intervene ^d Protect the 
witnesses in the interests of justice. Dunes of 
and the Bar to each other discussed. (1917; 1 .ri.L^o. 

230 = 2 Pal. L.W. 83 = 18 Cr.L.J. 670=40 Ind. Cas 

318. 

^Judge— Interested in case— Doty of. 

A judge should not try any case in which it is 
presumed he has the smallest personal interest or bias. 
15 C L.J. 162 = 14. Ind. Cas. 458. 

Coart*s Duty— See Minor 9 Bom. L. R. 1114. 

Issnes —Appealable case — Duty of Jndge to 

give findings. 

In all cases from which an appeal lies the 
trying Judge should rlcterminc and give findings 
on all issues, so that the appellate Court migth 
have the benefit of the view of the evidence taken by 
^hc tryingjudge. A.I.R. 1949 7 - 


Duty of Court. 

It is never -he duty of the Court to initiate any 
prorrcdlngs on behalf of the parties. 89 Ind. Cas. 992 
= 7 P.L.f. 39 =A.1.R. 1926 Pat. 62. 

Even if panics have not «vcry step open to 

them or have not shown a piompt sense of ihcir ob- 

i.g.nionor a right U to 

Droccdurc it is ii.mctholcss the object of Courts to 

Ike ■’r'ur‘‘co"riu 

d" ciding otherwise than in wuh the^r rights 

Al^ A,?878^ ^ ‘ “ 

.Duty of Court— Protection of subjects— Inroad 

upon Che liberty of subject wiU not be tolerated 
by Courts. 

Wfiere there arc breathes of law and order it is the 
<luiyor ibf Hiph Court to rclernhs-sly apply the law 
atui to look neither to the posK-bsion nor the motive of 
the iK Tbon Lf.tnniiiling or eiicouiaging breaches of law 
and order. But while this ikto it ik equally the duty 
«,l the Couit loakseit from time to time ami as often 
as iitnavbe mnessai y that the suhjeci has his rights as 
veil as. "his duties and to a^serl further that the H'gh 
Couit as ilie guardian of tl.c rights and the liberties o 
the rulMecl will kternly repress, any attempt on the part 
.-I the executive goveriiinent to tamper with sue i 
,,(.litk and libenieb; and that an 

•VII order fiir tfie maiiHenancc of law and order will not 
be allowed to stand, if its object u not to 
.„.d order Imt to m.ikc a very T 

IjlHTiy of the mbject. Od Ind. Cas. 945 d • • ‘ J ^ 

J>.U. L.K.fCr.) i99=A.I.R. * (S.B.). 


Duty of Court — Appealable case— Duty to 

decide and give findings on all issues. 

It is the duly of lower Courts, which are Courts 
of fact, to pronounce ibcir opinion on all die im- 
portant points in appealable cases, as failure to do 
so usually nrcessitatci a remand. The practice of 
Courts of fact forbearing from deciding all the 
issues in the case ought to be severely disapproved. 
(1946) P.W.N. 321=13 B.R* 382=230 Ind. Cas. 88 = 
A.I.R. 1947 Pat, 185. (S.B.). 


(b). Appealable cases. 

Duty of Court — Disposal of suit ou prelimi- 
nary issues without recording findings on all 
issues— Propriety of— Necessity to avoid— Duty of 

Court. 


The practice of disposing of suits on findings 
arrived at on some issues only without recording 
findings on all the issues in the case must be 
avoided as, in the event of the appellate Ctiurt 
disagreeing with the findings of the trial Court 
there has to be a remand of the suit, and conse- 
quent prolongation of llie proceedings with need- 
less expense to the parlies. 53 Mys. H. C.R. 322. 


Duty of Court — Finding on all points to be 

recorded — Disposal of case summarily on one or 
two issues only— Propriety of. 

'I'he practice of Subordinate Courts disposing 
of cases summarily without recording evidence on 
all the issues and disposing of the cases on one 
or two issue* which they consider sufficient to 
decide the case is extremely unsatisfactory and 
must be deprecated. In all apjsealabk cases Couru 
should record their finding* and pronounce ihctr 
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opinion on all the important points in the case, in 
-order to avoid a remand on appeal resulting in 
additional heavy cost. 53 Mys. H.C.R. 73=28 Mys. 

1 -J. 117 - 

- Daty of Coart — Findings on all points to be 
Tecorded in appealable cases. 

It is the duty of lower Courts to pronounce 
their opinion on all the important points in ap- 
pealable cases as a failure to do so often nccssiiates a 
a remand with the consequence of heavy additional 
costs. 52 Mys, H.C.R. 426 = 28 Mys, LJ. 14. 


-Duty of conrt--~Complete consideration 

all issnes. 


It is belter for trial Court to decide all the 
issues in order to save time and p-event remands in 
case the Appellate Court disagrees with if on questions 
of law or on questions of fact. 119 lod. Cas. 330 = 
30 P.L.R. 645=A.1.R. 1930 1 ah. 221. 


■ ^Judgment — Completeness — Walsh, J. 

Even if a suit is dismissed upon a preliminary 
point it is of the greatest advantage to the parlies 
and to the appellate Court that all the issues should 
be determined because preliminary points are some- 
times unsound and if they arc overruled in the appel- 
late Court, the appellate Court is then seized of all 
the rnaicrial which enables it to dispose of the suit if it 
happens to disagree with the first Court. 103 Ind. Cas. 
428 = 25 AX J. 857=A.I.R. 192? All. 669. 

—Court must drride every issue allowing both 
parih's, opportunity to be heard, though question 
raised in the issue was one which might have been 
disposed of on the allegations in the plaint itself. 90 
Ind. Cat. 749 = 48 All. 4t = 23 A.L.J. 9oi=GL.R.'\. 
(Civ.) 488=A.1.R. 1926 All. 36. 


— In appealable cases an opinion should be expressed 
on all the important points, to avoid the necessity 
of a remand by the appellate Court. 76 Ind. Gas. 77-2 
. =A.I.R, 1923 Nag. 32a. 


——In appealable cases the Courts below should as 
11 practicable, pronounce thrir opinion on 

all the important points so as to avoid remand expense 

and delay. 74 Ind. Cas. 906=32 M.L.T. 115=50 Cal. 

719 = 3 ^ C.L.J, 561=50 I..-\. 247 = 

A.I.R. 1922 P.C. 405=44 M.L.J. 388 (P.G.). 


faU. 


Judgment — General issues — ^Judgment to be 


Where petitions raising important questions of law 
or fact are made to a court, it should proceed 
to deal with them fully as the failure in many cases 
involves remand which is undciirabk. i Pal. L-T. 
L.T. 582 = (i 920) P.H.C.C, 261=58 Ind. Cas. 489. 

—Judgment — Decision — Duty of Court if issue 
framed and evidence taken thereon. 

Where an expre s issue is raised and evidence is 
given ihcreon by both panics, it is incumbent on iJie 
court to come to a conclusion thereon. 57 Ind. Cas. 
524 (Pat.). 

^Judgment — Trial Court — Decision — Issues. 

A trial Court .should not after recording all th 
cvidoncc confine its decision to the trial of one issue 
5 L.W. 228 = 38 Ind. Cas. 188. 


^Judgment— Contents of — Appealable cases — 

Duty of Lower Court. 


In appealable cases, the Lower Court should as 
far as possible pronouncel its opiniori on all the issues 
raised. 5 W.R.P.C. 53 Foil. 1 L.W. 416=94 Ind. Cas. 87. 

. (c). Conduct of suit. 

Duty of Court — Reliance on and decision on 

basis of suspicions and conjectures — Duty to give 
effect to documents proved in the case. 

The rights of parties to a litigation cannot be 
decided on mere suspicions or conjectures: the law 
presumes n favour of honest dealing. Where the 
documents proved in the case evidence a definite 
arrangement or fact, they cannot be explained away on 
hypothetical grounds. 1949 F.G.R. 44[=A.I.R. 1950 
F.C. 21=51 Bom. L.R. 906=1949 F.LJ, 374. 

Documents forming basis of claim — Conside 

ration of. 

When the rights of the parlies arc governed by a 
written document, it is essential to study and to follow 
the terms of such document, just as it is necessary, 
when a Court is adininihlering the sections of a Code 
that it should study the exact language of the section, 
before troubling itself about decided cases on general 
coniidcralions. 26 A L.J. 446 = A.I R. 1923.^11.230. 

Plaitniff alleging defendant is a co debtor 

and that defendant asserting that he is a surety 
— Case to be disposed of only afeer taking evi- 
dence. 

Where the plaintiff alleges that a p.articular 
defendant is co-debtor while that defendant as- 
serts that he is only a surety, the Court .should dispose 
of the case only after taking down the evidence of the 
parties in the mailer. A.I.R. 1950 Ajmer 9 (I). 

Fraud on Court— Party obtaining adjourn- 
ment on strength of telegram of witness. 

Where a [>artv obtains an adjournment on the 
strength of a telegram from one of hi.s witnesses 
tliat he had misled a train, even if the siaiojnrnl 
of the wiiiiebS svas false, tin* I>*riy to the suit 
cannot be made to suffer iKTaw^e there w.tb no 
fraud on his part. 1949 /X. M.L.J. 28. 

Duty of Court — Case bstween aborigines and 

sophisticated persons — Duty of Court to be on 
guard and to take commonsense view. 

When dealing with simple aborigines liable to exploi- 
tation at the hands of more sophisticated people, the 
Courts are in duty bound to be perpetually on their 
guard to take a commonsense view and to endeavour to 
penetrate through the statementh made before 
them to the aetu.Tl realities behind. 228 Ind. Cla.s. 
192=13 H R. 150=29 P.L.T. 93 = A.I.R. 1948 Pat. to. 

Duty of Court — Evidence tendered at late stage 

—Conflict between procedure and substantial 
rights of parties. 

As a general rule, evidence* sliould never be shut out. 
Opportunity should always be given to the parties to 
give evidence, if the justice of the case requires it. It 
docs not matter if the original omission to give evidence 
arose from negligence or carclcsmess. However negli- 
gent or careless may have been the first omibsion and 
however late the proposed evidence, it should be allow- 
ed if that Can be done without injustice to tlic other 
side. There is no injustice if the other side can be 
compensated by costs. But if the other side by the 
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production of such evidence is seriously prejudiced, which 
cannot be remedied, the Court shall not exercise the 
discrciion. 

The piocedurc ofthc Court is to aid ih^ administra- 
tion of justice and not to hamper it. Where in the 
peculiar circumstances of a case* there is a conflict bet- 
ween the law of procedure and the subsuntial rights of 
the parties, it if the duty of the Judge or the Court to 
ignore the procedure. 53 C.W.N. 770=8+ C.LJ. 313- 


The Court is not entitled to act on information 
received in the absence of the parties nor can it base its^ 
judgment on its own knowledge of the facts. To say 
that the Court could have come to the same conclusion 
on the other material before itis no answer. If the case 
is brought within the general principle that the ludgcV 
mind may, by a possibility, have been biassed, there u 
sufficient objection. 92 Ind. Cas. 792=47 Mad# 800— 
A.I.R. 1925 Mad. 145=48 M.L.J. 89. 

Court’s mind should not be influenced by irrelevant 


Duty of Court— Trial of suit— Defendant not inadmissible evidence. 95 Cas. 137 (Lah.) 

• £%w nlamtifF 


appearing— Evidence required of plaintiff. 

Where the defendant does not appear and the Cour* 
reiiuires the plaintiff to adduce prima facie evidence) 
it liiovild take just enough evidence to satisfy itself that 
a prima facie case has been established. In any event 
it should at least tell the plaintiff how much evidence it 
requiies. Oihcrwisc the plaintiff will be bound to adduce 
all his evidence in every undefended case and proceed 
as fullv as he would have done in a defended action. 
I.L.K.'(k) 47) Nag. 982=A.I.R. 1948 Nag. 168=1948 
N.LJ. 72 - 

Undefended suit— Merc absence or defence is not 

enough for plaintiff’s lucccss which should be founded 
on tbc 5trcngth ol the pUiiHiff’s claim by itself. 84 Ind. 
Cas. 6 j = 39 C.U.J. 5^9 = A.I R. 1925 Cal. 75 - 

Duty of Court — Evidence— Lower Court should 

carefully consider entire material on record tor 
giving finding of fact. 

Ti»c High Court is bound to arcept as ® 

findings of fact arrived at by the 

Courts i.icive such finding after a . vvhich 

of the eiusrc important material on t 

rnav luave a bearing on the questions at issue. 123 

Ca.o. 573 -- .I.R. 1930 

Question of f.act-Court should examine 

parties and sift the evidence. 

\ st.a was instiiuicd for the recovery of money due 
A \sa> ..Urt?ed to have been executed in 

on .1 ‘*'i e ifmdar.t who was illlwralc. 

{ayour of pl*** '“j; ' ,d thumb mark. The drfen- 

'.'‘'■■.'‘/'’'.‘"'rtV- eMCulion of the pionote anrl pleaded 
' '"‘'V file 'trial Omil did not examine the piainlifT 
7;. WhUc .he«n,„.,..nc ol Ihc Iwo 

r.iinme.l s.ud that no money was paid m hi. 

Ih... dre d.-fend.int ref...d to affix Im 
UP.b m.ak. the o.her stated qmte the . ppoMie 1 he 
iM.d c-eut l.c!i-sing ilie fatter w llness decreed ific 

claim. 

l-Klcl where thi- decision on a question of fact is 
firndiledutv of ex.miimng the p.irtios .md throtighly 
nf'inc th'- cvi-leiire ought 10 h‘ better tc.afiscd by the 
Tri-d C .uris. (■. 9 =A.I.R. 1922 Qudh 122. 

Duty of Court-lmpartiMi.y-Corrc 5 p<«denco 

with any one in the matter pending judiciaUy 
before it. 

h is ohjecti'uiabU* for a Court to 

pond, rice with regard to a .natter P‘-''“‘'"V.e nerrts 

ore it, an<l ills iUeg.al m take nonce of 
made m -ncU correspondence l>y a person 
chosen to substantiate tl.em either by himself gomg r iio 
lire witness-box or by leading other evidence. io 7 Ind. 

Cas. 397"*A.I.K. 1928 Lah. 450. 

- - Court should not acton information received 
in absence of parties. 


— -Duty of Coart— Hearing— Allahabad High Court 

Rales— Time 6xed for the sitting of Subordinate 
ladees— Taking up of a fresh case by the Snbordi- 
oate Judge after the expiry of the time fixed 
Propriety. 

Though a Subordinate Judge m^ht be 
sitting beyond the period of ttme fi.xcd by the AllahaW 
High^Court for the silting of Subordinate Judges in tlrtt 
Province for the purpose of corUinuing the hearing of a 
case the hearing of which has already stated or t^ing 
up a frcih case, with the consent of parties, it ^e 

t( 5 o much to expect that the liUgants should watt for 
indefinite hours, without being told when their case arc 
likely to be taken up. lai Ind. Gas. 55 *“* 93 o A.L,.J. 
670. 

—A case fixed on a particular date cannot be taken up 
prior to that date unless the parties consent to it. 105 
Ind. Cac. 271=6 Pat. io8=A.I.R. 1927 Pat. 354. 

Duty of Court— Moral rales. 

Moral rules which may be very satisfactory as mora' 
rules should not be introduced into the 
of justice. 97 Ind. Cas. 604 = 24 
M.W.N. 66i=A.l.R. 1926 Mad. ioi 7 = 3 t M.L.J. 387. 

Duty of Court— Point not raised by parties. 

Court ouqht not lo dcccide a case on a point not raised 
by parties. 9 a Ind. Cas. 2+1 = 7 L.L.J. 5+2-26 P.L.R. 
840 = A.I.R. 1927 Lah. 96. 

Duty of Court — Pleadings. 


Subbordinatc Courts should confine themselves to the 
pleadings of the parlies and not usurp the functions of 
the Kaii of old who sat under a tree and dispensert 
natural justice without being hampered by 
or evidence. Ind. Cas. 573=A.LR. 1925 Oudh 142. 

Court should dismiss suit if it disbelieves plamtilt or 

should .allow amendment — P.issing decree in plamtin s 
favour aluT such disbelief is wTOiig. 78 Ind. Cas. iba — 

A.I.R. 1925 52 '- 

—Court islnobody’s agent. 


The Court is nobxly’s agent. It ts a iriDuiial to de- 
cide disputes between two parlies and miut, with a view 
to perform its functions justly and properly, act indc- 
pendcntly of any of the two parlies engaged 

lion before it. 73 Ind. Cas. a 67 =A.I.R . 1925 Oudh 264. 
Failure of the suit on tho main cause of acdou 


Triil of suit on other unnecessary issues 

Parties. 

Plaintiff stu d for possession of their mother's property 
on Utc ground that she was dead. 

Held, that the cause of action in'the t 

death of the mother, and if that was es- 

was not competent to the Court to deal svith <l 
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iions bf tb6 paternity of the piaintifT and the validity 
of the gift by the mother. Where these questions were 
not presented by the plaintiffs as separate and substan* 
tive questions affecting rights other than that of posses- 
sion. 

Held, also, that the validity of the gift by the 
mother, the mother being alive, could only be deter- 
mined with her as a party to the suit. The circumstance 
that some of the media concludendi might be the same 
in another action does not vest the Court with 
right or duty to pronounce upon them in a suit, which 
has gone before the Board because of the failure of the 
ground of the action, 7 G.L.J. 44 = 17 M.L.J. 

626=12 C.W.N. 227=35 C. 189=10 Bom. L.R. 9=2 
M.L.T. 509=14 Bur. L.R. 101=35 I. A. 38 (P.G.). 

——Hearing — Deciding case without bearing party 
— Proper procedure. 

It is an elementary principle which is binding on all 
persons who exercise judicial or quasi-judicial powers, 
that an order should not be made against a man’s interest 
without there being given him an opportunity of being 
heard. The proper remedy of the party against whom 
the order has been made without hearing him is to apply 
to the same authority for arc-hearing. (1906) 4 G.L.J. 
iy*j=3 A.L.J. 698=8 Bom- L-R- 719=16 M.L.J. 365= 

1 M.L.T. 308=10 C.W.N. 969 = 33 C. 1178 = 33 I-A. 
134 (P.C.). 

(d) Duty to see that no injustice is done by its 

acts. See G.P. Code, S 151. 

Mistake of Court— Relief to parties against injustice 
caused by its own mistake or oversight. See C.P. 
CODE, S. 151. A.I.R. 1950 Pat. 350. 

— Mistake of party leading to mistake on part 
of Court*s officers — Right of party to take advan- 
tage of own mistake and plead mistake of Court 
as excuse. 

A party cannot be allowed to take advantage of his 
own wrong ; where the decree-holdcr-purcliascr’s wrong 
calculation and mistake lead to a mistake and wrong 
calculation on the part of the officers of Court and 
the deposit made by the decree-holder falling short, 
application is made bv judgment-debtor for setting aside 
the sale, the dccrce.holder cannot be heard to say that 
the sale should not be set aside on the ground of the 
inadequacy of the deposit and plead tlie tnisiak<‘ of the 
Court’s officers in defence. .A.I R. 1951 Cal. 319. 

Duty of Court— No injustice. 

Where the facts of the case show that the claim of 
the plaintiff is utterly inequitable and unjust, his case is 
clean out of ihc principle : One of the first and 
highest duties of all Courts is to take care that the act 
of the Court does no injustice to any «»f the suitors.” 
1930 M.W.N.. 524=3.> M.L.W. 357 = 5)3 Mad. 943=128 
Ind. Cas. 609=59 M.L. J. 8«t3=A I R. 1930 Mad. 921. 

— —A general duty is obligators on Courts and a cor- 
responding power is inherr*nt in them to see that no 
party suffers from th<dr own acts. 83 Ind. Cus. 138= 
A.I.R. 1925 Mad. 3()3. 

Courts having jurisdiction arc hound to see 

that no injury is done by their acts. 

One of the first and highest duties of all Courts is 
to take care that the act of tin? Court docs no injury to 
any of the suitors an<l wltcn the expressson ‘ the act of 
the Court ’ h used, it docs not mean merely the act of 
the primary Court or of any intermediate Court of 

12 F. Y. D— 47. 


Appeal, but the act of the Court as a whole from the 
lowest Court which entertains jurisdiction over the 
matter up to the highest Court which finally disposes 
of the case. It would be inequitable and contrary to 
justice that the judgment-debtor should be restored to 
his property without making good to the auction-pur- 
chaser the moneys which have been applied for his 
benefit. 69 Ind. Gas. 278=27 C.W.N. 582=37 G.L.J. 
351=21 ALJ. 490=25 Bom. L.R. 643 = 1923 M.W.N, 
368=4 L.R.P.G. 117=18. P.L.W. 802=49 I.'A. 351 = 
2 Pat. 10=32 P.L.T. 10=4 P.L.T. 6i=A.I.R. 1922 
P.C. 269=44 M.L J. 735 (P.C.)* 

(e). Formal Defects. 

Duty of Courts is not to allow mere techni- 
calities. 

It is the duty of the Courts to administer justice 
taking a broad view and not to allow litigants to take 
advantage of legal technicalities and commit what is 
practically robbery by process of law. 74 Ind. Cas. 
47=1 Bur. LJ. iii=A.LR. 1923 Rang. 57. 

—.—Formal defect — Court whether bound by 
technicalities. 

A court should not be bound by any technicaHtic.s 
which regard to the form of the statement of claim in 
a plaint. 26 G.L.J. 105=41 Ind. Cas. 842. 

Formal defect— Not to defeat justice. 

The object of rules of procedure is to provide for the 
best and most convenient mode of adjudication and 
they should not be converted into mere mechanical 
tests by which courts may save themselves the trouble 
of deciding the real issues between the parties. 24 
Ind. Cas. 822 (Mad.). 

Formal defect— Application— Erroneous pro- 
vision cited. 

A court shoi'.ld not refuse an application simply 
because it asks the Court to exercise its admitted 
powers under a wrong section. 16 Ind. Cas. 614 
(Cal.). 

Formal defect — Court’s duty. 

Mere grounds of equity do not Justify a court in con- 
st! uinc an application as something essentially diffcreni 
from what it is. 5 S. L.R. 68= 11 Ind. Cas. 77. 

Formal defect— Not to be penalised 

Courts must look to the essential jiutiec of die case 
and the substance and merits and not m.iltcrs of form. 

10 C.L.J. 517 = 3 Ind. Gas. 34. 

Formal defect— Application under wrong 

section. 

A Court will not refuse an application, proper on tlie 
merits, and within the power of the Court to grant, 
merely because it was asked for, under a wrong section, 
lo G.L.J. 91 = 1 Ind Cas. 677. 

(f). Framing of Issues. 

Practice— Duty of Court— Illegality appearing 

on facts and not raised by opponent — Duty to 
frame iseue. 

Both in India and in England Ccurts arc bound 
to take notice of any ground of illegality appearing 
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on facts stated in a parly’s pleading or disclosed otiier- 
wise though his opponent dues not raise it in his plead- 
ing. A ODurt could frame an issue if it finds that it 
arises out of pleadings or is involved thereon. I. L. R. 
(1950) Nag. io5*=A.I.R. i 95« Nag- 7t*«950 NLJ. 
297. 

Doty of Court — Issues —Framing of— Duty to 

read pleadiogs carefully and frame issues and note 
points really in dispute— Adoption of draft issues 
— Propriety — Admission of evidence. 

It is always safe for the Judges of lower Courts to 
read llie pleadings carcfuUv. frame issues (without 
adopting the draft issues framed by the advocates of 
parties blindly) and be familiar with the poitiu really 
in di?>pule so to enable them not merely to check 
unnecessary evidence but also unnecessary arguments 
on points which di^ not reallv arise. Copies of 
numerous documents should not be lugged in at a late 
stage or relied upon wiihout any evidence oi the 
same. A l.R. 1950 Mys. 33 (F. B.). 

Court need not raise issue not pul forward l>v 

parlies — Where parties have not been misled, defect in 
form of issues is immaterial. 83 Iml. Cas. 3r)0~- iG S.L R. 
207=A.I.R. 1922 Sind iSq (f.B ). 

——Issues — Duty of Court to raise. 

An issue should be raised and a fiiuling given by the 
Court on every question neresrary for the right decision 
of a suit. But where the plcndinps raise an issue with 
sufficient clearness it is immaterial that the pica was 
not put forward in a particular fi>rin. (1914) MAV.N* 
•>95'^25 Ind Cas. 123. 

(g). Grant of relief. 

Duty of Court— Right to relief— Basis of. 

It is the duly of a Com 1 so apply the principles of 
law to the particular case before it, and determine 
noi merely the right but the extent to which the parties 
arc entitled to remedy. A party seeking a relief has 
to prove his right to it .and ihc Court cannot give him 

relief on inferences .A.I.R. tO')^ 

Duly of Court— Incorrect provision of law 

qnoted — If conclusive as to relief to be granted 
Substance of prayer to be considered. 

The iluiy of Court is 10 look at the ^ub.^ancc of the 
applicaiiori presented to it in order to grant relief, and 
the fact that the applicant quotes an mcorrcci provi- 
sion of law bhouia nm Ir taken into .iccomil. 3 A. I. 

Cr. I) 242. 

fh.l. Precedents. 


Per Jenkins J. — It is desirable, and is in the 
interests of justice, that so far as possible there 
should be unanimity among several courts on those 
matters where local conditions do not call for different 
results. (1902) 4 Bom. L.R. 688=2? B. i (F.B.). 

(i) Question of law. 

Duty of Court — Practice — Point not raised In 

first Court— Consideration of. 

Per Halifax, AJ.C. — There is no jusiificaiion for 
a refusal to consider a plea of law that the partis 
being Gonds arc not governed by the Hindu Law, in 
appeal on the fact that it is not raised in the first 
Court. It is the business of the Court to discover the 
law applic.'ible to the facts laid before it even without 
the aid of suggestions made to it by ine parties in the 
form of pleas. 118 Ind. Cas. 87i=A.I.R. 1930 Nag. 

35- 

The Court is in duty bound to consider the legal 

aspect of the case as they appear on the record 
whether specifically pleaded or not. 127 Ind. Cas. 173 
=A.I.R. 193“ Rang. 264. 

Courts have no right to legislate however desirable 

that legislation may be on principle. 119 Ind. Cas. 
376=49 C.L J. 422 = 30 Cr.L.J. io3o=A.I.R. 1929 Cal. 

508. 

Cannot alter law but can only administer it. 

It is not the province of the Judge to alter the law 
however opposed it may be 10 the consciousness of the 
people. It is his duty to administer it as he finds It. 
Where the law has been uniform for the last 60 years it 
will not be proper for Count to alter it merely be- 
cause it is opposctl to the present consciousness of peo- 
ple, when the legislation could have altered it. 32 Mad. 
351, Considered. 74 Ind. Cas. 27=16 M.L.W. 768= 
3! M.L.T. 389=A.f.R. 1923 >53- 

——Judge — Duties of. 

The Judge’s duly Is to decide what according to the 
best of hit judgment ihc law is .and not to declare what 
the law ought to be. 4 S.L R. 209=12 Cr.L.J. 119“ 
9 Ind. Cas. 718. 

Court — Functions of — Duty to declare the law. 

The court has to ascertain and declare what the law 
is .ind not what it ought to be. 34 Bom. 72=11 Bom. 
L.R.2r,5=2 Ind. Ca*. 173. 


.^Dnty of Court — Precedents. 

The Court i-h«>ul I be reluctant to rli.sscn« fmm the 
view expr«-ibed in l<uig <*jilahlislu d dci ided cases and 
thereby noi only to unsettle ih*' law hut also to en- 
danger the sctiJiilyof i-rojit-ny and title, dangers 
which are not ussutialrd with changes hroiight about 
by legislative int' 1 venuon. hJi Ind. <!.;s. 2i9=3r) 

C.L.J. 36=20 C.W.N. 703- A.l.K. 192J Cal. 331. 

Consideration of cas.es» cited. 


Where tlie lower .-Npiirllair t^mrl refused to con- 
sider c.l.^e^ cited h> Hie appell.mi and rcicfvcd the 
decision ol the iri.il Cmii t on flimsy gfoundi. 

Held, tliat it was the duly o( the lowei' .Appellate 
liourt to con^ilier tlie cases tiled and ihat his refusal 
to <lo so w.is Hnpro[)er. 63 Ind. (..n. L'l- 

I. r. i.t3=i -n ‘92* PiiC-c. 3 jo_a.i r. t.,22 
I'at. lib. 


Prcccdentts— Unanimity among judicial deci- 

bions in India. 


^Thc pr«)j>« r method of trying a case is by arriving a 

findings offact first and applying tlie law to them 
afierw.irds. ii6 fnd. Cas. 285 = 51 • 5*9=*9®9 

.A.L.J. 1 15 = A.I.R. 1929 All. 170. 

A Court should first decide tiu- points or law in- 
volved in issue-sand then, if nocess.iry, refer any matters 
10 a commissioner. 113 Ind. C.as. 6.|6=A.1.R. 1929 
M.id. 121. 

— —Court muHt itself find and examine all pleas 
of law Chat apply to fiictN of the case. 

Court nnist find and examine all pleas of law that 
may po.-sibly .apply to the facts for itself. It muM not 
wait for the panics even to mggesl them, still less for 
ilicjiaitios ui plead tfitm, which they arc expressly 
lorbi«ldcn to do by ilic Civil I’roccdure Cotie. Refusal 
by a Judge to examine a question of. law applicable to 
the facts because it was not “pleaded*’ earlier is his 
own Condemnation; he ought toseeiifor himself earlier 
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but anyhow be should hasten to repair the results of his 
own inadvertence when a party reminds him of it. 107 
Ind. Cas. 5i3=A.I.R. 1928 Nag. 206. 

Court itself should find out law applicable 

to the case. 

By R. 2 of O. 6 parties are forbidden to state more 
than facts in their pleadings, and though counsel can 
and do help in finding out the law applicable to those 
facts and presenting it to the Court, it still remains the 
duty of the Court alone to discover an<l apply the law 
applicable to the facts found proved. 93 Ind. Cas. 103 
«=A.IR. 1926 Nag. 313. 


Court must find 

pleaded. 


and apply law though not 


The common idea that a Court is not bound to 
consider) or rather is bound not to consider, any view 
of the law in respect of the facts before it except such 
as is laid before it formally by the parties or their 
pleaders, if they happen to have any, and further is 
required to answer nothing but ‘yes’ or ‘no’ to any 
plea of law that may be taken is wrong. It is the duty 
of the Court whether with or without help of the par- 
ties or their pleaders to discover for it'Clf and to apply 
the law applicable to the facts pleaded and proved. 92 
Ind. Cas. 926=A.I.R. 1926 Nag. 265. 


Ejectment — Suit on title — Plea of adverse 

possession — Borden of proof. 

The onus is on the defendant to plead and prove 
the adverse possession for the statutory period in a 
suit for declaration of title based on the defendant’s 
alleged repudiation of it. 39 M. 617, Foil. 37 Ind. 
Cas. 794 (All.). 

Ejectment— Title — Pleadings. 

A sued B for possession of certain property. A 
claimed under a registered deed of gift made 
by the daughter of the last owner of the pro- 
perty. B claimed as the adopted son of the last 
owner. The question to be decided was whether B, 
failing in his defence as to adoption could set up that 
A’s deed of gift was invalid. 

Held, that B could not set up that plea. He 

could not rely on the ground of attack open to 

the donor if the latter sued the donee, witliin 

limitation, to set aside the deed. The title of the 

donee could not be challenged by a third parly 
without a title $0 long as the registered deed is there. 
36 Bom. 37 = 13 Bom. L.R. 947=12 Ind. Cas. 532. 

« 

• » 

— > — Ejectment — Partition salt by Hindo sons for 
possession of property improperly alienated by 
their father — Suit allowed — Decree, form of. 


33. Practice — Ejectment. 

Sec also EJECTMENT. 

Ejectment suit — Burden of proof — Duty of 

pUintifif. 

A plaintiff in a suit for ejectment has to prove not 
only his possession within 12 years but also his title to 
the property in suit. If he fails to prove his title, 
his suit has to be dismissed. Where the plaintiff sues 
for possession of lands on the basis of a permanent 
heritable grant of the lands in favour of his ancestor 
burdened with the performance of a duty, he can only 
succeed if he proves his title, namely, he must prove by 
evidence when, why and to whom the grant was made 
and who was in possession of ihe lands before his an- 
cestor. On failure of proof, no grant in favour of his 
ancester or family can be inferred. A I R. 1950 Pat. 
302. 

Ejectment — Redemption— Separate suit neces- 
sary. 

In a suit for possession by vendee the defendant can 
redeem the mortgage if ihe plaintiff, is found entitled to 
possession as mortgagee. A separate suit for redemption 
is not necessary. 7 O.L j. 342=2 U.P L.R. (J. C.) 
>23 = 57 Ind. Cas. 541. 

Ejectment — Redemption. 

The practice of the Bombay High Court to pass a 
decree for redemption in a suit in ejectment is purely 
discretionary. 35 Bom. 507=13 Bom. L R. 895=12 
Ind, Cas. 387. 

— —Ejectment— Suit on title — Decree on the 
atreogth of prescriptive acquisition. 

The question whether a plaintiff can succeed on 
a title by adverse possession not set up in the plaint 
depends mainly on the facts of each particular case and 
more particularly on whether the defendant has or 
has not been taken by surprise and whether he has 
had an opportunity of meeting the case so set up. 5q 

lud. Cas. 639 (Cal.). 


In a suit by Hindu sons for possession of 
property improperly alienated by their father 
the decree which allows the sons’ claim should 
direct recovery of the whole property declaring 
at the same time that the purchaser had acquired 
the share and interest of die alienor ami is 
entitled to take proceedings to have it ascer- 
tained by partition. But if tnere is an alternative 
prayer for partition, the Court should at once decree 
partition as the theoretical objection to it disappears. 
41 Bom. 347 = *9 Bom. L.R. 69 = 39 Ind. Cas. 23. 

Ejectment— Decree for redemption — Costs — 

Conditional decree. 

To avoid furdicr litigation over matters sub- 
stantially ripe for settlement, the Privy Council 
acceded to the plaintiff’s prayer that his suit in 
ejectment should be converted into one for 
redemption of certain mortgages to which the 
properly was held to be subject, on terms as to cosst 
viz., that plaintiff should pay the defendant’s costs 
in the Courts in India and each party to bear his 
costs of the Privy Counril appeal. 35.^11.211=25 
MLJ. iii=u9i3) M.W.N. 5oo=i3 M L.T. 488=11 
.A.L.J. 494=17 C.L.J. 535 = 15 Botn. L.R. 502 = 17 
C.W.N. 853=40 I. A. 105 = 19 Ind. Cas. 267 (P.C ). 

Ejectment — Decree for partition. 

A suit in ejectment cannot be converted into one for 
partition. 37 Mad. 529=23 M.L.J. i89 = (i9ia) 
M.W.N. 1 127 = 15 Ind. Cas. 299. 

-Ejectment — Decree for Joint possession. 

It is open to the Court to pass a decree for 
joint possession in a suit for exclusive posse-ssion, 
the plaintiff having been found so entitled, hut the 
plaintiff c.annot claim such a decree as of right. (tgi2) 
M.W.N. 1116=15 Ind. Cas. 665. 

— —Ejectment — Decree for joint possession.. 

Plaintiff sued for exclusive possession of certain 
lands and it was found that (he lands belonged 
to him jointly with the defend^t. > 
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Held, the plaintiff could be given a decree for 
joint po6iCssion along with the defendant to the extent 
ofhis intercut. 26 B 141, Foil. (1910) M.W.N, 
a6i=8 M.L.T. 97=6 Ind. GaJ. 502. 

Ejectment — Joint possession. 

A plaintiff who ha> brought a suit in ejectment, 
finding that it is barred by limitation, cannot claim 
relief on the basis of a tenancy in common and ask 
joint possession. 33 Mad. 356 = 7 M.L T. 95=5 Ind. 
Gas. 764. 


—— Ejectment -^Decree for joint possession. 

If the evidence establijlies plaintiff’.s title to joint 
possession, decree should he passed to that effect 
though he claims exrl I'ive po'session. iq C.L.J. 213 
=>2 Ind. Cat. 492. 


24. Practice— Election of remed-ies, 

— — Election of remedies. 

Where there is nothing in the Code to limit a 
party to one particular mode ol procedure, the 
fact that he gets a long* r period of limitation by 
adopting a particular course is n** ground for refusing 
relief. 9 L.W. 3ii=(r9i9l M.W.N. 246 = 37 M.LJ. 
59 = 50 Ind. Gas. 327. 


—Election of remedies — Inconsistent reliefs. 

On election of one of two alternative rcincdie*. a 
party on failure cannot seek the other remedy. 15 A.L J. 
661=33 Ind. Gas. 798. 


Election of remedies— Two remedies given 

by law — Right of party. 

Where two renicdlcs are given by law to a 
party he is rnUtled to avail himsclt of eiU.er ol them 
unless they arc incouMStent. 37 ?9 - M.L.T. 

.,37-21 M.L-j. 1063=12 Ind. Gas. 664. 


25. Practice— English Law. 

Sec (I) PRECEDENTS .\Nn 
(2) NOTE 40 

English law— Principles of— Appllcabillly. 

It is unsafe to ad<lutc principl s of En^lbb law 
without trying to disc wrr whether ih. rc corres- 
ponds to those piinci|>l< i aiivtliing lu «.ur own law 
which mav be said to coustiuite a ircogimion of 
those r»tuifiples ui .tII <l<'tails. Pak. 1 . R. (tqSO) Lah. 
J rr A.I.R. 1950 Lab. luf). 


Eoglt^b law -Applicability. 

English law may no b- useful in some cases 

but it can properly be mvokrd only wln-u *1 Is found 
applitable lo ihe circuire i.iin ' s ol ibis Ciiuntry. il 
Lab 5n., = i.**j Ind. Gas. 21=31 T L.R q34 = A.IR. 
j(j3o LhI*. Oio. 

English law- Applicability to cases under 

Hindu law. 

One riiusi, in a|)jjl\ing ibe pi jn*. tides «>f ihe EnglLh 
common law ami rmt Miles «>l ih«' nature of ,)roccdurc 
U> a state of tiling' which i> ireaied not «'ntirely by 
(In- acts of the ,>arii<'s but by the nc<es 5 ary corse- 
t>f the relaliciii in width they starid lo one 
another by virtue of the provisions ol Hindu law, 
remember that he '» a,>plyir»g iliein l«» a totally dtffcr- 
€ it mbjrci.rnatilii . In view of that the provisions of 


law in such matters should be applied with greater 
flexibility than they wotild be applied in England. 
101 lud. Car. 386=A.I.R. 1928 Mad. 23. 

English Rules under O. 27 of the Rules of the 

Supreme Court— Summary remedies of plaintiff on 
default of pleading by defendants— Do not apply in 

India. 76 Ind. Cas. 940=1923 P»^*C*^* *53“5 RL.T. 
33o=A.T.R. 1923 Pat. 386. 

26. Practice — Evidence. 

See also (x) C.P.C,0. 18. 

(2) EVIDENCE. 

(3) EVIDENCE ACT. 

(4) NOTE 74- 

(a) Admission of 
(bi Appellate court. 

(c) Appreciation. 

(d) Court’s doty. 

(e) Quantum of. 

(f) What is. 

(g) Miscellkneons. 

(a\ Admission of. 

- witnesses— Pros- 

pective witness present in Court during exami> 
Lition of another witness— Bar, if, any to his 
examination as a witness. 

The fact that one of the plaintiffs was present in 
Court when his co-plaintiff was giving evidence is no 
ground, for objecting to the recording of the former s 
evidence. But it will be for the trial Judge to decide 
how much weight is to be attached to that evidence. 
There is nothing in the C.P. Code, prohibiting the re- 
cording of evidence in such circumstances. 1946 A.M* 

L. J. 43- 

Examination of witnesses dc bene esse— Irregular 

deposition — Objections should be taken at the carUest 
opporluoiiy and not at hearing of acuon* 64 Ind* Cas» 
78:, =33 C.L.J, 577=A.I.R. 192* Cal. 852. 

Evidence— Marking dociunent by consent— 

£ffcct If proof of allegations in the document. 

Permitting a document to be marked by consent 
only means that the parly conscniitig is Nvilling to waive 
his right to have the document in question proved. 
Agreeing to the document being marked by consent 
certainly does not mean that the consenting party ac- 
cepts thWorrectness of every siatcmcnt made in that 
document. 1947 M.W.N. 753 = A.I.R. 1948 Mad. 298 
=60 L.W. 8 o3 = (i 947) 2 M.L.Ji 535. 

Evidence— Document (Judgment) produced at 

Ixte stage — Objection Co admission on ground of 
production at late stage— If to be allowed. 

A technical objection to the admissU*n of a document, 
e.g., a judgment of a Court of law, on the question of 
the existence of ancient custom, based on the grou^ 
that it is produced at a late stag*', should not be allowed 
to prevail, when the evidence is important and relevant 
to the ca‘<*. A.I.R. 1950 Sind 26. 

' " Evidence— Admissibility. 

— '—Objection to atlmission of document not taken in 
trial cannot be allowed to be takrn in appeal. ^ But e 
position is not the same where the ilocumcnt is inadmit- 
fciblc and unless it is admiilcd there is no aiicrnaiivc 
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method of proving it. 57 Cal. 775 “ *^6 Ind. Cas. 550 — 
A. I. R. 1930 Cal. 94. 

Objection as to improper admission of evidence, 

which is not inheiently inadmissible, should be taken at 
the earliest opportunity and cannot be raised for the 
first time in appeal if the evidence has been allowed to be 
let in at the trial. 1 Pat. 606, Foil. 112 Ind. Cas. 385 
=A.I.R. 1929 Lah. 145. 

Evidence— Objections to. 

When a document has been accepted in evidence 

without an objection in the trial Court, the Appellate 
Court cannot allow the objection for the first time in 
appeal. 112 Ind. Gas. 461 (Lah.). 

— •Objections as to the admissibility of evidence will not 
as a general rule, be entertained for the first time in 
second appeal. 104 Ind. Cas. 518=39 M.L.T. 198 = 
A.l.R, i 927 Mad. 1 107. 

When application is made at a late stage in the 

case to put in evidence res noviter ad notitiam 
pervena, one of the primary duties of the applicant is 
to show that it w^s owing to no want of diligence on 
his part that the matter was not discovered before. 100 
Ind. Cas. 77=31 C.W.N. 245=25 M.L.W. 400= 1927 
M.W.N. 190=38 M.L.T. 57=45 C.L J. 308=29 Bom. 
L.R. 786 = A.I.R. 1927 P.C. 27=52 M.L.J. 492 (P C.). 

— —Where a party accepts the certificate of a thumb* 
impression expert without formal proof in the trial 
Court, he cannot be allowed in appeal to say that his 
evidence ahould be excluded for want of proof. 100 
Ind. Cas. 922=A.I.R. 1927 Lah. 396. 

4 

Evidence — Proof of. 

The queition of proof is a question of procedure and 
if it can be shown that the documents went in without 
any objection, it cannot be urged in the appellate Court 
that they were not properly proved in the Court below. 
98 Ind. Cas. 968 = 8 P.L.T. 255=A.I.R 1927 Pat. 117. 

Evidence — Formal defect. 

High Court ovjght not in second appeal to reject a 
document admitted by lower Court in consequence of 
an error in form rather than in substance. 97 Ind. Cas. 
200=43 C.L.J. 479=A. I. R. 1926 Cal. 988. 

Where a copy of the original document 

is allowed to be filed by the Court without objection, 
the question involved is not one of relevancy but is one 
of admissibility, and the objection as regards admissibU 
lily not having been raisert in the Trial Court is not 
open in appeal, 84 Ind Cas. 921 = 20 M.L.W. 719 = 
35 M.LT. 129=1924 M.W.N. 923 = ALR. 1925 Mad. 
257 - 

Where the objection as to inadmissibility of the deed 

was taken in the first Court in the written statement 
but was afterwards dropped and was not put in is>ue 
and it was noi taken in the grounds of appeal to the 
lower Appellate Court. 

Held, no reason for remanding the case for an iiKpiiry 
into the actual value of the properly covered by the 
deed was cicaily made out. 70 Ind. Cas. 440 = .‘\. 1 .R. 
1923 Lah. ji . 

■ ■ Where a document has not been tendered as a piece 
of evidence in the lower Court, but has been merely 
produced in coriipliancc with an order of discovery, the 
argument of parly l)cing estopped by reason of his not 
having objected in the lower Couit, from (jucstioning 


the admissibility of the document in the Appellate Court, 
does not arise. 4 L.LJ. 385 = A.LR. 1921 Lah. 328. 

— —Evidence — Admissiblity — Omission to object— 
Irrelevent document. 

It is the duly of the Court to exclude an irrelevant 
document from evidence even if no objection is taken to 
its admissibility by the parties. Omission to object 
would not render it admissible. 5 Pat. L.J. 410=57 
Ind. Cas. 561. 

^—Evidence — Admissibility — Objections on appeal. 

The pica of the inadmissibility of a document for want 
of registration must be raised in ihc rir.^t Court and 
not in appeal. 57 Ind. Cas. 58. (Lah.). 

Evidence— Admissibility — Objection to second 

appeal. 

No objection to the admissibility of a document can 
be taken for the first time in second appeal when an 
answer to the objection involves an enquiry into facts. 
56 Ind. Cas. 816 (Cal.). 

Evidence — Admissibility — Objection to. 

The objection to the admissibility of a document in 
evidence should be raised when the document is 
tendered. To raise ol)j<*ctions to the admissibility of 
evidence, documentary i)r otherwise, for the first lime 
in appeal is improper. 38 .Ml, 366 = 14 A. LJ. 449 = 35 
Ind. Cas. 70: (F-B^- 

— — Evidence —Admissibility of document — Objec* 
tion in appellate Court. 

Where no objection is taken to the admissibility of a 
document in the Lower Court, no such objection can 
be taken in the Appellate Court and the latter also 
cannot raise sucli an objection suo motu. 216 P.W.R. 
1912=14 Ind Cas. 539. 

Evidence — Admissibility — Award — Unstamped 

— Objection on appeal. 

Objection that au .iward i"* inrlfcctive as it is not 
stamped, cannot be taken for llie first lime in second 
appeal. 37. Ca'. 63=10 C.L-J- 41 = 14 C.W.N. 75 = 2 
ind- Cas 414. 

Non-objecuon to admisj-ibiliiy — Inadmissible docu< 

mvnt is not made admissible. t2i Ind, Ca^. 334 = 8 
Pat. 783 = A.I.R. 1929 Pat. 739. 

Where no <)l)jeciion is r.iiscd tu ihe admissibility of a 

document and both pariic.s tely on it iltc document can 
be the basis of decision. A.I R. i 924 Lah. 265, Foil. 
<j L.L.j. 32 = A.l.R. 1927 Lah. 888. 

The evidence of a witness cannot be admitted until 

the opposite parly had an opportunity of cross-examining 
him. 117 Ind. Cas, 8-*4=A.I.R. 1929 All- 236, 

Where there ).•; .my objection to the admissibility of 

an evidence, a final decision on tlu* objection must be 
recorded before the Court proceeds to iudgmcnt. 1)3 
Ind. Gas. loi =43 C-L. J. 237 = 30 C.W.N. a59=A.LR. 
1926 Cal. 7')-'. 

Evidence — Admission of document — Subject to 

objections. 

A Court acts improper iy in admitting a document 
“ subject lo objection ” and not deciding the objeciion. 
1 Pal. L.T. 491=58 Ind. Cas. 247. 
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‘Evidence — Proccdnre. 

To admit everything first and afterwards determine 
the question of admissibility is entirely erroneous pro- 
cedure. 84 Ind. Cas. 987=3 L.J- a 3 t =2 Rang. 

44I=A.I.R. 1925 Rang. 61. 

(b)« Appellate Coart. 

—— Evidence — Appellate Court. 

Where in a protracted proceeding in lower Courts a 
party is oiTcred plenty of opportunity to prove his case 
by adducing evidence, and the party docs not produce 
the evidence then available, it is not permissible to 
iltat parly to have the same evidence admitted in 
second appeal. 122 Ind. Cas. 34Q=A.I.R. 1930 Mad. 

j6*. 

To put a translated copy of the vidcxicc is not a 

satisfactory method placing evidence before the High 
Court. 98 Ind. Cas. ioo8=A.I.R. 1927 Cal. 232. 

Second appeal — Lower Appellate Goort im* 

properly admitting additional evidence — Proce« 
dure. 

Where the lower Appellate Court has admitted ad- 
ditional evidence improperly, the High Court can 
itself dispose of the case only in such cases where inde- 
pendently of the evidence improperly admitted the 
lower Court has apparently arrived at its conclusion 
upon other grounds. 98 Ind. Cas. i29=A.I.R. 1927 
Cal. 140. 

Appellate Court will interfere with decision as to 

admisnbility of evidence to prevent a clear miscarriage 
of justice. 97 Ind. Cas. 7 ^ 5“^4 M.L-W. 227“A. I. R. 
1926 Mad. 100 3. 

Public document rejected and prodoced with 

a new entry at later stage requires special ap- 
plication. 

Where alter the return of a public document by the 
trial Court and before its production again in the Ap- 
Dcllaic Court an entry is made therein, and the party 
produciing it wishes die Appellate Court to treat the 
new eimy as part of the record, a special application 
uliould be made to ilhai clfcct. 75 Ind. Cas. 465 = 18 
M.L.W. 324= *923 M.W.N. 732 = ."^. I. R. 1924 Mad. 

*» 7 * 

Tlicre is no precedent for allowing an ajipcllant to 

lc.id evidenre, which could have been led in the Court 
below, in appeal. 77 Ind. Cas. 5i5=A.I.R. 1922 Bom. 

147 - 

Evidcncc^Sbutting out of — Appellate Court-^ 

Duty of. 

'I'lic failure of a Court to examine witnessch is a good 
ground for iriicrfcrcnee under 8. too, C.P.C. The Lower 
Appellate Court should not di'^regard the plea even if its 
r.ii.;‘-vl at ilic hearing ol the .appeal without having been 
raised in the memorandum of appeal as it is a matter 
whu h could not take llic other side by surprise and 
v^bith ( Ic.irly affects (he ilecision on the merits. 3 Bur. 
L.l . i.vbs=8 Ind. Cas. 990. 

(c). Apprecintioiu 

See also G. P. CODE, O. 20, R. 14. 

Maxims — Falsa demOQStratio 00a nocet.— 

Deed with map annexed to It — Map inaccurate— 
Map cau be dibregarded. 
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No doubt a map annexed to a deed isa part of the., 
contract and as a rule must be used as evidence of the 
parcels, but an inaccurate map does not affect or vitiate 
a clear description of the pared, although under certain 
circumstances a map or survey may override a descrip- 
tion of parcel. If further the parcel of land be loosely 
described in deed and map inaccurate, but the bounda* 
ries demarcated on the land by cairns of stones which 
have been in perfect accordance with the agreement 
map if inaccurate is a falsa demonstratio* and boun- 
dary marked on land is conclusive.gi Bom. L.R. I 433 ’ 
=A.I.R. 1930 Bom. 125=124 Ind. Cas. 113. 

\Miere both the parties have tendered evidence 
the question of weight is not a question of law. 120 Ind. 
Cas. 193=31 Cr.L.J. i = i93oCr.C. 39=1930 A. L.J. 
254=A.I.R. 1930 All. 23. 

— It is not open to a Court in second apped to apprai^ 
the value of evidence on the value of which both the 
lower Courts had agreed. 11 1 Ind. Cas. 843=A. I. R. 
1929 Oudh 41. 

The fact that an attesting witness docs not remem- 
ber at a distance of time where ants the execution signed 
the mortgage bond and which of the attesting witocsees 
signed fiRt is no reason for disbelieving bis evidence 
which is formally sufficient to prove execution and at- 
testation, nor is the fact that his signature finds a 
place on the deed below that of another attesting wtness 
who stated that he signed the deed as a marginal 
witness, although the executants did not sign it in his 
presence, sufficient to show that his evidence of attes- 
tation is untrue. 1x9 Ind. Cas. 405=8 Pat. 450=10 
P.L.T. 379=A.I.R. 1929 Pat. 422. 


.Cnmulative effect of all documents should be 
taken into account. 


It is an erroneous method of dealing with the evi- 
dence to consider whether each document produced in 
a case is by itself sufficient to rebut the prima facie 
presumption that the family is joint, but what ought 
to be done should be chat camulative effect of all the 
documents should be taken into account. 31 All. 412; 

O.L.J. 124, and A.I.R. 1926 Oudh 511, Foil. 112 
Ind. Cas. 387=5 O.W.N. 992=4 Luck. 138=A . I. R. 
1928 Oudh 509. 


— — Conspiracy case. 

In cases of conspiracies it is difficult for the prosecu- 
tion to secure outside and independent cvidcnc-e. The 
prosecution has to depend upon evidence of people who 
arc engaged in detecting crimes of this sort. In a case 
like this therefore the evidence of such persons should 
be scrutinized and received with a great deal of caution. 
100 Ind. Cas. 113=31 G.W.N. 239=28 Cr.L,J. 241 = 
A.I.R. 1927 Cal. 265. 


—— Absence of entry — Value of. 

The absence of entry in a document may be evidence 
though its cllect is to be determined in the light of the 
general evidence and if it is admissible in evidence it is 
lor the Court dealing with the facts to attach such 
weight to it as it thinks proper. A.I.R. 1925 Cal. 64. 

— Entry in a Register. 

Where the question was as to the date of death of 
one L and the plaintiff a])pdlants produced in support 
of their assertion that L died on a certain day, an 
alleged priv.itc register in which the crucial entry >vai 
appafenily interpolated among faded brown entries and 
was seen in bright blue ink. 
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Held, that the register was not of such a character 
as to enable their Lordships to pronounce aflBnnatively 
that the entry in question was made at the date alleged. 
3660m. L.R. 563=20 M.L.W. i=A.I.R. 1924 P. C- 
136=46 M L J. 541 (P.C.). 

Discrepancies in small details. 

Discrepancies in small details, such as whether the 
deceased was standing or sitting, facing north or facing 
sooth when he was struck, who it was that pulled out 
the spear and so forth are of no help to discerdit the 
evidence. • 71 Ind. Gas. 657=37 G.L J. 173=24 Gr.L.J. 
i 93=A I.R. 1923 Cal. 463. 

——•Interested witncsscs-Corro^oratcd by other cvidence- 
Testimony can be believed. 75 Ind. Gas. 359=6 L.L.J. 
62=24 Gr. L.J. 935=A.I.R. 1923 Lah. 598. 

A few (say two) casual and somevshat ambiguous 

phrases in a deposition cannot destroy the very clear 
effect of the whole deposition. 79 Ind. Gas. .^22=7 
N.L.J. 2I7 = A.I.R. 1923 Nag. 265. 

Evidence — Appreciation — Corroboration, 

Part of a statement of an unreliable witness may be 
admitted if corroborated by other reliable %vitnesse8. 47 
Cal. 254=-3i C.L.J. 209=24 G.W.N. 425=21 Cr. L. J. 
522=56 Ind. Gas. 778. 

— — Evidence— Appreciation of — Attention paid to 
witnesses speaking to good character of accused. 

A Court in taking proceedings under S. no, Cr. P. 
Code ought to pay particular attention to the evidence 
of witnesses produced by accused about his good charac- 
ter, and though not bound to believe, should have good 
reasons to disbelieve such evidence before making an 
order. If it fails to do so, the order can be revised. 13 
A.L.J. 1055= 16 Cr.L J. 810=31 Ind. Gas. 826. 

^ Evidence— Appreciation of — Witness improv- 

ing on his former statement. 

It is unsafe to rely upon a witness who materially im- 
proves upon his former statement. The presence of 
blood-stains on articles of clothing or on the accused’s 
person is not conclusive evidence of guilt in a murder 
case and may be explained in various ways, P.W.K. 
1914 Gr.= i6 Cr.L J. 75 = 212 P.L.R. 1915=26 Inch 
Gas. 667. 

— Evidence — Appreciation of — Evidence distrusted 
in part, if should be rejected altogether. 

When the evidence produced in a particular case is 
distrusted in certain particulars by the Gourt, it is not 
necessary that it should distrust the whole. 89 P.L R. 
1914=15 Cr. L.J. 148=30 P.W.R. 1914 Cr.= 22 Ind. 
Gas. 724. 

■ Evidence — Appreciation of — Conflicting evi- 
dence — Mass of oral and documentary evidence. 

Where there is a massol oral and documentary evi- 
dence o! a directly conflicting nature let in on behalf 
of the two parties on a vital question in a case, ihc 
decision should be based on the documentary evidence, 
which should afford a basis for decision as to the credi- 
bility of witnesses. The safe principle is to consider 
which story fits in with the admitted circumstance?. 14. 
Ind. Cas. 99 (Oudh.) 

Evidence — Appreciation of — Divergent allega- 
tion of parties — Conflict of oral testimoney — Safe 
course. 


Where there arc divergent allegations of the parties 
and there is also a conflict of oral testimony, the safe 
course to adopt is to test the evidence in the light of 
facts, admitted or proved beyond doubt. 15 C.L.J. 621 
= 13 Ind. Gas. ' 678 . 

Evidence — Appreciation of — Variation in evi- 
dence — Finding of Court — Discretion. 

For a Court to come to the conclusion that evidence 
as given by either party does not represent the true state 
of affairs, is not uncommon. (1911) ^ M.W.N. i 97 «»i 2 
Ind. Cas. 208. 

Evidence — CroBS-examination— Goui^ If can 

fix time limit for. 

A court cannot fix a time limit within which the 
cros-s-exatninaiion of a witness is to be hniihed. 8. Ind. 
Cas. 418 (Oudh). 

Evidence — Pleadings. 

A plaintiff must succeed upon the strength of bb own 
title rather than upon the defen t’s. weakness. 6. Ind. 
Cas. 709 (All.). 

— — Evidenco — Appreciation of. 

Where witnesses of the same status, on the two sides 
contradict each other and their evidence is not easily 
reconcilable, the only safe course will be to rely upon 
the action and conduct of the principal parties and the 
contents of documents produced. 31 All. 116=36 LA. 
9 = 5 M.L.T. 58 = 9 C.L.J. 172 = 13 G.W.N. 370=11 
Bom. L.R. i 96 = i 9 M.L.J. 186=1. Ind. Cas. 128 (P.C.) 

(d). Court’s doty. 

Evidence — Court’s duty. 

Court must record all evidence whellier satisfactary 
or otherwise— It cannot discard witnesses merely because 
parly hiimclf >ayK that they are not likely to improve on 
witnesses gone before. 119 Ind. Gas. 330=30 P.L.R. 
645=A.I.R 1930 I.ah, 221. 

Evidence — Record of, how made. 

A M.igislraic slmuld record llie evidence for the de- 
fence with the same care and precision as that for the 
prosecution ; otherwise bis opinion that the evidence is 
false cannot be easily found out. 2 U. P.L.R. (All.) 113 
= 21 Cr. LJ. 55 -=56 Ind. Cas. 856 . 

Parly privileged under taw— Court must look for 

evidence to liold that he had contracted out of privilege, 
tiolnd. Cas. 7 -,o=io L.R. A- (Rev.) 73 = A. I.R. 1928 
All. 698. 

Cross-examination, stopping of. 

The Courts have full power to prevent any abuse of 
the rights of cross-examination in any manner appro- 
priate to the circumstances of ilic case ; but before 
passing an order stopping further cross-examination, it 
must satisfy itself that questions were being asked which 
could not affect the result of the suit, in short, that the 
right of cross-examination w.is being abused. A.LR. 1922 
Oudh 124. 

— -Suspicious circuinstances-Dccision must be based on 
legal testimony and not suspicion. 1 1 M.I.A. 28 Foil. 
62 Ind. Cat. 455=2 P.L.T. 658=6 P.L.J. 2 i8=A.I.r! 
1921 Pat, 125. 
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_ — Evidence — Examination of witness after close 
of case. 

It is bad procedure to examine a party, after the 
arguments in the case arc over, regarding a clear state- 
ment made by him on a previous occasion. 48 P.W.R. 
1909 = 2 P.L.R. 1909=4 Ind. Cas. 63a. 

Quantom of. 

Principles applicable to civil cases as distin* 

guished from those applicable to criminal cases 
explained. 

So far as civil cases arc concerned, there are certain 
well-recognized principle*; which could be invoked for 
guidance. If the matter arose in a criminal case, then 
the standard of proof that would be required before 
the accused could be convicted would be quite different 
from the standard of proof required in disposing of civil 
disputes. In civil proceedings a mere preponderance of 
probability is sufficient, whereas in criminal prcKcedings 
there must be such a moral certainty as convinces the 
minds of the tribunal as reasonable men beyond all 
reasonable doubt. Again if the Coyrt should find in any 
particular case that the evidence is so equally balanced, 
that it is not able to prefer the evidence on the one 
side to the evidence on the other, then naturally it has 
to ask iisclfthc question: On whom docs the burden 
of proof in this particular case lie? If the person on 
whom such onus of proof lies docs not discharge it to 
the satisfaction of the Court then the case of that person 
must fail. 1 10 Ind Gas. 21 = 1928 M.VV.N. 98=A.I.R, 
192B Mad. 489. 

^Proof io civil and criminal eases. 

What circumstances will constitute prool can never be 
the subject of a general definition. But one thing is clear 
that in civil caso what is required or considered suffi- 
cient is jircpondcrancc of probability, while in criminal 
cases owing to the serious consequences of an erroneous 
condemnation both to the accused and society, the per- 
suasion of guilt must amount to such a moral certainty 
as convinces the minds of the tribunals as reasonable 
men, beyond all reasonable doubt. 79 Ind. Cai. 609= 
A I R. i9a4 Nag. 395- 

(f). What Is. 

— Evidence — What is. 

The mere sending for a record does not make the 
record evidence in the case. 98 Ind. Gaa. 88l=A.I.R. 
1927 Lah. 69. 

/\ party cannot be allowed to refer to a document 

not on the record and deliberately withheld by him both 
from insprtiion and from the proof. 99 Ind. Cas. 507 = 
i,j 26 P.H C.G. 344=9 P.L J. 43i=A.I.R. 1927 Pat. 93. 

Conviction for criminal trespass is no evidence as to 

title 84. Ind. Ca«. 993 = 4» ^'*^0. 246=A.1.R. 1925 Cal. 
207. 

— P«-na! C^tde. -S. 29? — L<ita| inspection — Magistratc'.s 
own opinion is not evidence. 81 Ind Cas. 602=1 Pat. 

1. R Cr. 256-^25 Cr. LJ. 954^-A.I.R. 1923 Pat. 573* 

Evidofice — Historical works — Not referred In 

the lirHt Court— Admissibility. 

Rofeience to works of history noi given In evidenre 
«ir rej«Ti'«'<l i<» in the Court “f Fir^'t Instance ^ at the 
.niiiellaie ■itage is iiregul.ar and hhould l>e avoided, t 
I’.ti. 1. J. j20=ao C.W.N. 1082=36 Ind. Cas. 206. 


(g). Miscellaneons. 

— — Evidence — Who most lead — Evidence need not 
be always led by party under burden of proof. 

It is not always necessary that the party who has the 
burden must himself lead evidence. It is open to him 
to sustain the onas cast upon him by the facts which 
he may elicit by cross-examination of the other party’s 
witnesses. 78 Ird. Cas. 330=A.I.R. 1924 Nag. 367. 

Document produced alleged to be forgery — Party 

alleging must prove it before asking Court to reject it. 
72 Ind. Gas. 971=24 Gr. LJ. 507=A.I.R. 1923 Pat. 

3‘* • 

Evidence — Relevancy. 

Plaintiff’s kabuliat to superior landlord is not relevant 
on question of defendant’s status before kabuliat. A.I.R. 

1923 Cal. 375- 

Evidence — Application for filing doenmentary 

evidence. 

An application made on the first hearing for pennis* 
ston to file documentary evidence at a later stage should 
be decided at once. Obiter: An appeal cannot be pre- 
ferred under O. 43, C. P.C. against an order of refusal 
or acceptance of documentary evidence- 3. O.L.J. 
538=190.0. 314=37* Ind. Cas. 34. 

Evidence — Oath — Defendant’s agreement to 

abide by plaintiff’s oath — Resiling from — Effect. 

A plainlifl cannot get a decree merely because the 
defendant having agreed to abide by plaintiff’s oath 
aRersvards refused to abide by it. 19 O.G. 161=3? 
Ind. Cas. 73. 

Evidence — Objection to — Party not pleading a 

point, if can object to rebutting evidence by oppo- 
site party. 

A party trying to prove a point not raised in his 
pleadings cannot object to the opposite party tendering 
rebutting evidence as to that point, i. O.L.J. 591=26 
Ind. Cas. 547. 

Evidence — Opinion of Judge and Jury — How 

much weight to given. 

In India the opinion of a judge is to be weighed by 
the High Court in exactly the same balance ^ the 
opinion of a Jury. .ji Gal. 752 = 18 C.W.N. 580=15 
Cr. LJ. 402--23. Ind. Cas. 1002. 

Evidence — Custom -Validity of, to be deter- 
mined when custom established. 

The question of the validity of a custom should not 
be considered till the custom itself has been established 
with precision. 20 C-LJ. 426=26 Ind. Cas. 954, 

'^—Evidence— Agreement to dispense with. 

Where in the ttial of a suit iljc parties agreed not to 
let in oral evidence but to abide by the result of local 
inspection by thejudge, his successor cannot act on the 
resvilt of inspection in.icle hy his prc<lcces8or, and no 
(|UcHt>^n ot cstopi»rl can arise if the case is not tried 
by him in the regular course. 12 A.L J. 48=22 Ind. 
Cas. 51. 

Evidence — Admissions — Statement of accused. 

If the conviciion is to be based solely on the state- 
ment t»f llir accuscil, it is f.iir that the statement should, 
unless there is good reason to the contrary, be taken 
as a whole. (191 0 > M.W.N. 199=9 M.L.T. 316= 
I2 Cr. LJ. 142=9 Ind. Cas, 790, 
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■——Evidence — Indian woman. 

An Indian woman is at a great disadvantage 
in conducting her case in Court and not infrequently 
makes errors of omission and commission. 
75 P.L.R. 1910=54 P.W.R. igio=6 Ind. Cas. 
661. 


— — Evidence— Court applying for information 
other than in the manner provided by law. 

It is improper for a court to receive any in- 
formation of any kind in reference to a case, whether 
it be relevant or not, other than such as comes before 
it in the way which the law recognizes to be the form 
of legal evidence. (1904) 6 Bom. L.R. 789. 

27. Practice — Execution. 

See also (1) C. P. CODE, S.4 7and O. 21. 

(a) EXECUTION 

(3) EXECUTION SALE. 

Exeention— Appellate deree alone is capable 

of execution. 

Where once an appellate decree is passed, 
whether it confirms, varies, or reverses the decree of 
the original Court, it is the only decree cabable of 
execution for it has been substituted for that of the 
original Court and technically a fresh application for 
execution is necessary. 127 Ind. Cas. 199=32 Bom. 
L.R. 30o=A.I.R. 1930 Bom. 225. 

— —Executing Court can interpreta decree by referring 
to judgments as well as pleadings in the case. 1 Pat. 

L. T. 471, Foil. A.I.R. 1929 Pat. 746. 

—Suggestion by Court to withdraw execution ap. 
plication and file another because first one was long 
pending — Court’s action is improper. 8/ Ind. 

635=1925 M.W.N. 4o 6=A.I.R. 1925 Mad. 1113=48 

M. LJ. 616. ^ 

Z against assets— Possession of assets may be 

decided in suit or in execution proceedings. 8 Bom 

309; 25 Bora. 494, Foil. 85 Ind. Gas. 768=A.I.R. 
1925 Nag. 380. 


Duty of Gonrt. 

It is the duty of the Court executing a decree to see 
that parlies to the proceedings are properly bcfo**e it 
«o Ind Cas. 716=3 Pat. L.R. (Civ.) 242 = 6 P.L.t! 
i 64=A.I.R. 1925 Pat. 160. 

Execution — Copy of decree and vakalatnama 

if necessary. 

A copy of decree as also a fresh vakalatnama arc 
not necessary in execution proceedings. isC.L. I.8q = 
16 C.W.N. 736=13 Ind. Cas 365. ‘ 


28* Practice — Ex*parte bearing. 
— Ex-parte hearing— Slip in the order. 

If there is a slip in the order 


, , . .. in an appeal 

heard ex-parte, the error is attributable to the 
appellant. 16 C.W.N. 793 = *2 M.L.T. .182=10 A.L.I. 
379=(>9*a) M.W.N. 1150=23 M.LJ. 738=14 Bom. 
L.R. 1223 = 17 C.LJ. 14=16 Ind. Cas. 830 (P.C ). 

—-Ex-parte hearing — Duty of Counsel. 

When an appeal is heard ex-parte, Counsel iiutM 
bring to the notice of the Board adverse as well its 
favourable authorities. 4.^ Cal. 573=15 A.L.I. 154 
32 M.LJ. 206=21 C.W.N. 473=1 Pat. L W. 291 = 
(igt?) M.W.N. 254=25 C.L J. 259=21 M.L.T. 2.10 = 
5L.W. 526— 19 Bom. L.R. 4io = .i4 i A. 30=39 Ind. 
Cdl» 34® (PeC.)e 


Ex-parte decree — Remedies open to defendant 

A defendant against whom an ex parte decree 
IS passed has three remedies open: (tj to file an 
application to set aside the decree; (2) to file am 
appeal against the decree; and (3) to file an ap. 


plication for review of judgment. These are con- 
current remedies. But in most cases the only 
elfective remedy ii an application to set aside the 
ex parte decree. I.L.R. (1946) Nag. 586=224 Ind. 
Cas. 526=1946 N.LJ. 349=A.I.R. 1946 Nag. 393. 

29. Practice— Federal and Supreme Court. 

Concurrent findings— Rule against inter- 
ference with — Scope of — Adherence to the rule bv 
the F. C. ^ 

The rule as to concurrent findings is not a rule 
based on any statutory provision. It is a rule 
of conduct which the Privy Council had laid 
down for itself. Following this rule the Judicial 
Committee usually declined to review the evi- 
dence a third time unless there were special cir- 
cumstances which would justify a departure from 
this practice. The practice is not a cast iron 
one and the grounds given in the decisions justi- 
fying departure from the above rule are merely 
illustrative. In an appropriate case and on a suit- 
able occasion the matter may have to be fully 
considered and elucidated in all its aspects. In 
the absence of circumiUnces justifying denarture 
from this rule, the Federal Court would adhere 
to Uie praclK^ developed by the judical Com- 
mittee durmg the course of a century. 1040 F L T qo 

F.C. 88=62 L.W. 403=(.949) . N^L J 
500 


Leave Co appeal to Supreme Court— Separate 

application— Necessity— Question whether the 
Provincial Insolvency (Amendment) Act (XXV of 
1948) is ultra vires the Dominion Legislature- 
Leave to appeal to the Supreme Court— If can be 
granted. 

It was agreed that tlierc need be no separate 
petition for leave to appeal to the Supreme Court. 

The question whether the Provincial Insolvency 
(Amendment) Act (XXV of 1948) i, ultra vires 
the Dominion Legislature involves a subsUntial 
question of law as to the interpretation of (lie Consti- 
tution and leave to appeal to the Supreme Court can 
be granted. A.I.R. 1950 Mad. 69l = (i95o) 2 M.LJ. 
817. 

30, Practice — Forunie 

See (i) C. P. CODE, Ss. 17, 20, 22, 24, and 35. 

(2) NOTE 7 (f). 

Forum — Choice of plainCifiT. 

The plaintiff has iJie right to choose his own forum 
in fact any forum the law allows him. 130 Ind Cas’ 
523 =a.I.R. 1950 Lah. 9.44. 

; Right of plaintiff to choose forum should not be 

interfered with except on very strong grounds— 
Balance of convenience— PJainiiff has to be primarily 
considered. 100 Ind. Cas. 67=A.I R. 1927 L^i. 183. 

31. Practice— High Court. 

(a) Calcutta High Court. 

(b) Dacca High Court. 

(c) Patna High Court. 

(d) Division Bench. 

(c) Full Bench. 

(f) Original side. 

(g) Rule Nisi. 

(h) Miscellaneous. 


(a) Calcutta High Court. 

--<idcutt. High Court (Original Side) 
«l grantuig probate. 


— Origia 
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to know what llic dispositions nsadc by the testator 
arc. 130 Ind. Cas. 2I7=A.I.R. 1931 CaU 138=52 

C.L.J. 475. 

High Court — Calcutta — Amendment of decree. 

According to the practice of the Calcutta High 
Court the decree should be presented for amendment 
to the Division Bench in charge of the group to 
which tliC case belongs irrespective of whether the 
Judges are the same or not. ii C L. J. 155=5 Ind. 
Cas. 723. 

High Court, (Calcutta) — Vakils — Right to 

appear — Rule for application to transfer. 

Vakils arc not allowed to appear on rule for appli- 
cation to transfer. 37 Cal. 853=8 Ind. Cas. 724. 

(b) Dacca High Court. 

High Court — Affidavit sworn before com- 
missioner of High Court at Calcutta — Admissi* 
bility in Dacca High Court — Diplomatic and Con- 
sular Officers (Oaths and Fees) Act XXI of 1948 
— Calcutta High Court (O. S.) Rules and Orders, 
Chap. XV, Rr. 5 and la. 

There is no provision actually prohibiting the use of 
an affidavit in the Dacca High Court which has been 
sworn before a Commii»sioner of another country in 
another Dominion. It is within the discretion of the 
Dacca High Court to accept an affidavit even though 
not sworn before a person appointed a Commissioner in 
India of the Court of Pakistan if it is in a form in which 
the Court considers it to have been duly sworn before a 
Commissioner of the Calcutta High Court. 

After the enactment of the Diplomatic and Consular 
Officers (Oaths and Fees) Act XXI of 1948. persons 
living in Calcutta and concerned with litigation in (he 
Dacca High Court can swear an affidavit in Calcutta 
before the Deputy High Commissioner of Pakistan, which 
will automatically without further question be admis- 
sible for proceedings in the Dacca High Court 1 D.R 7 i, 

(c) . Patna High Court. 

Practice — Patna High Court. 

Per MuUick, J. — Where there is a hmg cursus 
curiae cstablislicd in the High Court of Calcutta, Patna 
High Court will not depart from that course unless 
strong reasons exist to the contrary, no Ind. Cas. 469 
= 7 Pat. 690-9 IM.T. 357=A.I.R. 1928 Pat. 410. 
High Court — Patna— Calcutta decisions. 

The Patna High Court will not lightly depart from 
a general practice sanctionrd l>y the decisions of the 
Calcutta High Court. 5 P.ti. L.J. 23 = 5 ! Cas. 67^. 

High Court— Patna— Calcutta decisons. 

In matters of settled practice the Patn.a High Court 
follows the Calcutta High Court. 5 Pat. L.W. 827 = 
(1918) P.H.C.C. 2.»6 = 3 Pat. I..T. 377=46 Ind. Cas. 

' 37 - 

High Court— Patna — Precedents of the Calcutta 

High Court to bo followed. 

prrce<ltnib ol the C.ilcutta High Court in rnaitcrb of 
procedure should he .-iceepted by the P.Una Higli Court 
as tlic pleaders have been all along following the Cal- 
cutta rulings. (1918) P-H.C.C. 130=3 Pat. L.J. 285 — 
4 Pat. L.W. 32 1=^43 203- 

High Court— Patna— Calcutta decisious— Con- 
formity to. 

The decisions of the Calcutta High Onui wluch until 
recently exercised jurisdiction m Bihar and Ori>sa al- 
though ihev do not prevent tlie High CKJurt from 
exercising an independent judgement arc cntuled to 
the greatest respect and should not be departed from 
witlioul cogent reasons. 4 P*** 1^ .1’ 38 — 44 Las. 146. 


High Court— Patna — Decisions of Calcutta 

High Court. 

When a general practice is sanctified by concurrent 
decisions of the Calcutta High Court the Patna High 
Court should not depart from it. i Pat L.W. 759= 
(igi 7 ) P.H.C.C. 191 = 40. Ind. Cas. 517. 

(d). Division Bench. 

High Court — Division Bench — ^Power to express 
opinion on abstract question of law. See High Court. 
48 P.L R. 205=A.I.R. 1946 Lah. 419. 

Even where one Divison Bench of the High Court 

has issued Rule, the propriety of the order can be 
questioned by the Bench hearing the Rule on (he 
ground that the application was made too late. 103 
Ind. Cas. 63=54 Cal. 394=28 Cr. L.J. 639=8 A.I. 
Cr. R. 257 = A.I.R. 1927 Cal. 574. 

Case heard by a Bench, but not finally disposed 

of. 

Even if a case has been heard by one Bench, but is 
not finally disposed of, it isopen to the Chief Justice to 
ask another Bench to proceed witli the (rial of the case. 
Further it is questionable whether, under S. 439, the 
High Court cannot suo motn interfere in cases of this 
sort where the final orders have not already been 
passed by it. 106 Ind. Gas. 686=32 M.L.T- 548=1927 
M.W.N. 835 = 28 Cr. L.J. 974=27 M.L.W. 239=9 
A.I. Cr. R. 127= A.I.R. 1927 Mad. 961 = 53 M.L.J, 

633 (F.B.). 

Division Bench — Order of, cannot be objected 

to before another Division Bench. 

— An appellant obtaining an adjournment from a 
Division Bench of the High Court to enable him to 
apply for an order to set aside the abatement of his 
appeal cannot question the correctness of that order 
when his application is laid before another Division 
Bench. 90 Ind. Cas. 41 = 26 P.L.R. 832=7 L.L.J, 
544=A I R. 1926 Lah. 37. 

— If a question is in fact decided by the Division Bench 
by its decision once, it is not open to another Division 
Bench at another stage of the same case to allow the 
question to be rc-agitated before it. 78 Ind. Cas. 200= 
3 Pat. 371 =5 P.L.T. 1.^5= 1924 P.H.C.C. 33=A.LR. 
1925 Pal. i (F.B.). 

High Court — Appeal heard ex parte — No juris- 

dictioD to another Bench to order rehearing of 
appeal. 

An appc.il was heard and ilccrrcd ex parte by 
Division Bench of the High Court. Another Division 
Bench set aside the judgment and directed the rehearing 
of the appeal by tlic former Bench. Held that (he order 
directing the rehearing of the appeal was without juris- 
diction. If there were any grounds for setting aside the 
judgment of the former Bcncli the application ought to 
have been made to that Bench an'l nunc other. 3 u 
Ind. Cas. 27 (Cal.). 

Chief Justice cannot direct tho conduct of 

suit. 

It is open to the Chief Jusiici' to appoint a special 
bench of two Judges to try a suit but having done 
so it is not open to him in any way to fetter the 
discretion of the bcncli as to how llic suit shall be tried. 
It is for the brndi and the bench alouc to decide how 
(he suit is to be tried, (hat is to say, whether issues of 
fact and law are to be tried, or whetlicr the issues of taw 
-shall be tried first, Oo Iml. C.is. 637 = 27 C.W.N. 
955=A I.R. 1924011. 186. 

High Court— Judgment delivered by one 

Judge on behalf of absent colleague. 

The Judgment of one of two judges composing a 
Ueneii read by the other m Court when the former ii on 
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leave is a valid judgment, 23 C.W.N. 263=2? G.LJ. 
Ind. Cas. 781. 

^High Court — Division Bench — Powers. 

It is not necessary tliata division Bench of the Calcutta 
High Court must refer any particular case to a Full 
Binch, but it can follow a decision of the Court which 
it does not wholly approve of. 38 Ind. Cas. 643 
(Gal.) 

High Court -Madras— Criminal appeals— 
Power to admit. 

A Division Bench hearing criminal appeals has 
power to admit criminal appeals presented through the 
Bench Clerk although a single judge is sitting at the 
time as an admission Court. 39 Mad. M.L.J. 

101 = 18 M.L.T.95=(i 9!5) M.W.N. 504 = 16 Cr.L.J. 
593=30. Ind. Cas. 145 (F.B.). 

.—High Court — Single Judge — Division Bench 
— Judgment. 

A single Judge of the High Court doubting the cor- 
rectness of the decision of a Division Bench cannot do 
any thing else than refer it to the larger Bench. 

1 Pat. L.T. 349=58 Ind. Cas. 459. 

(e). FuU Bench. 

Practice Fuli Bench — Powers of Power to 
interfere with findings of Division Bench on 
questions not referred. 

The Full Bench has power to interfere with the 
findings of the Division Bench on questions not referred 
to it, in cases where the whole appeal or revision case is 
referred. I.L.R. (1946) 2 Cal. 214=225 Inti. Cas. 
280=81 C.L.J. 16=50 C.W.N. 578=A I. R. 1946 Cal. 
348 (F.B.) 

—Full Bench — FuU Bench cannot proceed to 
decide an issue no longer arising. 

The function of High Court Judges, whether sitting 
singly or sitting as a Bench, whether a Division ora 
Full Bench, is limited to deciding some issue in being 
between two parties. 

Where an appeal fails on merit, not as a result of 
any argument on behalf of the respondent or of any 
evidence read on his behalf but on the simple state- 
ment of the case for the appellant, there is no justifica- 
tion even for a Full Bencli to proceed to decide an 
issue which no longer arises, xii Ind. Cas. 67 o = 26 
A.L.J. 1201 = 10 . .I.Cr.R. 390=28 Cr.L.J. 9 io =9 
L.R.A. (Cr.) i 3 o=A.l.R. 1928 All. 680 (F.B.) 

— — High Court — Reference to Full Bench, in second ap- 
peal — Full Bench holding that point referred does not 
arise — Case should be sent to referring Bench for deci- 
sion. 53 Ind. Cas. 955 = 100 Ind. Cas. 289=A.I.R. 1927 
Cal. 256 (F.B.). 

' -A difference of opinion prevailing upon the Bench, 
in accordance with the usual custom, the Judges hold- 
ing the view of the minority will deliver judgment first. 
96 Ind. Cas. 1039=24 A.L.J. 825 = A.I.R. 1926 All. 369 
(F.B.). 

—Judgment — Validity. 

A Full Bench judgment is not rendered invalid by 
being pronounced at a time when one of the Judges 
constituting the Full Bench was absent on other duty. 
83 Ind. Gas. 91 = 1924 M.W.N. 692 = 21 M.L.W. 12 = 
A.I.R. 1925 Mad, 58 = 47 M.L.J. 397. 

—There is power under R. 64 or otherwise for the 
the Chief Justice to direct that a point of law be dealt 
with by a FuU Bench, although the suit has only come 
before a stnglejudgc. 103 Ind. Cas. 906=51 Bom. 971 
= 29 Bom. L.R. I I24=A.I.R. 1927 Bom. 487 (F.B.) . 


Reference to Full Bench for opinion on ques- 
tion of law. 

When a question of law is referred to a full Bench 
Per Tek Ghand J. for opinion, the Full Bench docs 
not constitute a Court of appeal so as to examine 
whether the question has been correctly framed. 104 
Ind. Cat. 849=8 Lab. 384=A.I.R. 1927 Lah. 289 (F.B.). 

Foil Bench's judgment — Nature of. 

Where the Full Beneh is asked for a ruling on an 
abstract question of law to guide the Division Bench 
charged with the duty of deciding an appeal and the 
parties to the appeal, being interested in the same 
abstract question, are allowed to appeal and argue the 
question, there is no reason to hold from that fact that, 
contrary to the ordinary practice of the Court, the 
appeal was before the full Bench for the determination 
of any issue or ground of appeal peculiar to it. ^ The 
judgment of the Full Bench is in the nature of an opinion 
intended for the guidence of the smaller Benches and 
one which would be binding on them if not sulwc- 
quently reviewed and altered by a higher authority. 
93 Ind. Cas. 612 = 7 Lah. 376=28 P.L.R. 245=A.t.R. 
1926 Lah. 264. 

— — Higli Court — Full Bench — Function of. 

Obiter — ^Thc province of a Full Bench ordinarily is to 
decide merely difficult questions of law or custom upon 
which divergent opinions or decisions have been ex- 
pressed. 28 P.R. 1913 = 10 P.L.R. 19*3 = 275 P.W.R. 
1912=16 Ind. Cas. 967. 

High Court — Full Bench — Reference to Full 

Bench on point of law— Powers of Full Bench 
to deal with whole case. 

A Full Bench has power, where a reference is made to 
it on a point of law, to look into the circumstances of 
the v/hole case and deal finally with the appeal out of 
which the reference has arisen. 10 P.R. 1911 Cr.=24 
P.W.R. 1911 Gr.= 19 Cr L.J. 364=205 P.L.R. 1911=11 
Ind. Cas. 132. 

^A case already decided cannot be referred to a Full 

Bench. Where a reference to a Full Bench was asked 
for in an application for a review of a judgment. 

Held, that there could be no such reference. 87 Ind. 
Gas. io 29=A.I.R. 1925 Nag. 384. 

Hypothetical question should not be referred 

to Full Bench. 

The practice of submitting a hypothetical question of 
law to a Full Bench before the Divisional Bench lias 
satisfied itself that the facts really exist which would 
necessarily raise tliat question was depreciated. 76 
Ind. Cas. 886=46 Mad. 919 = 18 M.L.W. 953 = 33 
M.L.T. 53=1924 M.W.N. 14 = A.I.R. 1924 Mad. 271 
=45 M.L.J. 528 (F.B.). 

Reference to Full Bench. 

Where a case was referred to a Full Bench on the 
ground that **it is advisable that the rights of decree- 
holders against the property of a deceased person in 
the hands of his legal representatives should be clearlv 
defined.’* ^ 

Held, that the reference was one which ought not to 
have been made. 80 Ind. Cas. 163=47 Mad. 411=34 
M.L.T. 17 = 1924 M.W.N. 3 .j 6=A.I.R. 1924 Mad. 

=46 M.L.J. -.>61 (F.B.). 

High Goort — Full Bench — Reference to, on 
difference of opinion. 

In the ordinary course, on a difFercnce of opinion 
arising between two Division Benches of the same High 
Court, the case should be referred to a Full Bench 
38 Ail. 581 =14 A.L.J. 1055 = 21 C.W.N. 1=18 Bom. 
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L-P. 99q = 3* 799=20 M.L.T. 505=4 

«C»9»6) 2 M.VV.N. 55« = | Pat. lav- 57=25 C.LJ. 
LA. 294—36 lod. Cas. 87 (P.C.)- 

-High Court— Full Bench — Conflict of deci- 


sions— Private consultation bad. 

It is usual and cNpcdient whenever a difference of 
oDinion arises in the same High Court, to refer the 
point to the Full Bench. It is undesirable to introduce 
the opinions of another judge (not a party to the judg- 
ment) obtained on a private consultation, for the pur- 
nose of enforcing the conclusion arnved at. 37 All. 004 

U4.J I A. 208=13 a.lj. 1007=18 M. L- r 409=29 

M L T. Boiu. L.R. io22«2o C. W, N. 1—22 

C.L.J. 481=2 LAV. 897 = (i 915 ) NAV.N. 772 = 30 Ind. 
Cas. 529 (P.C.). 

Fall Bench decision doubted by Division 

Bench. 

In a case in which a Division Court doubts the cor- 
reemess of a Full Bench decision, by which the Divi- 
sion Court is bound, and the Division Court comiders 
that the matter should be considered by a Bench, 
specially comtiluted, it has been the practice for the 
Division Court to bring the matter to the notice of the 
Chief luslicc and to consult him as. to the propriety of a 
Bench being specially consliliilcd to consider the matter. 
98 Ind. Gas. 220 = 54 Cal. 266=44 L* J. i94-3* 
C.W.N. I4=A.IR 1926 Cal. 1153(8.8.). 

Nagpur Judicial Goinmissioner‘s Court— Reference 

to Full Bench bv Judicial Commissioner while case is 
oendins before an Additional Judicial Commissioner— 
ludicial Commissioner should use his powers in excep- 
tional cases. 94 Ind. Cas.8i=A.I.R. 1926 Nag. 353. 

(f). Orig^inal side. 

Original Side— Innovation by Judge of greai iin- 

iKirUnce inconsistent with past practice— Reasons should 
be Riven. 108 Ind. Gas. 7Q4 = .52 Bom. 459 = 3^ Bom. 
Bom. L.R. 402=A.LR. 1928 Bom. 123. 


High Court— Original Side -Decision of single 

Judge. 

A Judge on ihe original side is ordinarily bound lo 

consider the decision of anothei judge on the original 

side but he need not follow it, if he considcr.s it lo be 
erroneous. 24 C.W.N. 1032=60 Ind. Cas 406. 

High Court— Original Side — Single Judge on 

Original Side when bound by rules of law laid 
down by other Judge. 

A Judge silling on ih'* original side is not bound to 
follow the judgment of anolher judge on a question ot 
law when it is contrary to reason or law or a manifestly 
absurd de. isiori based on finding ot (acts which lead 
him to ditfcrenl conclusion. 33 Bom. 122 = 10 Bom. 
L.R. 4I7=« Ind. Cas. 834. 

High Court —Original Side— Order— Modifica- 
tion. 

Judge sitting on the original Side of the High Court 
has jurisdiction to modify the minutes of his order 
before the formal order is diasvn up. .\ > Mad. 269 = 
24 M L.T. 500 = 36 M.LJ. 28-(!9i8) M.W N. 928 = 

ij L.W. 217=49 373- 

Original Side— After pa.ssiiig preliminary decree in 

partnership suit and appointment of receiver theiein, it 
IS rompetent to High Court on Origiiml side to make 
tliarging ord< r at the instance of rreditois of partner- 
r,rm— Klfeci of siich charging order is to consti- 
tute )MiJ)^inriu creditor secured creditor having [>riority 
over Miuei iired Creditors. 16 Bom. 577 5 20 Bum. 176 
.ind 3.\ Uorii. Dis. from. A.I.R. 1927 Bom 394 and 

•V*7, Overrul« tl. ‘,4 Boin. 667 = 32 Iknn. L. R. 850^- 
127 Ind. C. IS. 4 Hi--.\.LR. 1930 Bom. 451. 


• High Court. 

—Receiver — Lease — Condition of forfeiture on insolvency 
of lessee or his successor— Lessee mortgaging — Mortgage 
suit — Property put in hands of Receiver — Lessee dec- 
lared insolvent— Lessor applying for possession— Decla- 
ration sought for cannot be made on summons in Cham- 
bere. 88 Ind. Gat. 808=41 37>=A.I.R. i925 

Cal. 750. 

—High Court— Original Side— Decree— Appeal 
— Date of payment. 

Where by a decree on the original side, payment 
was to be made by a certain day, and procedings were 
stayed on appeal, which was however later dismissed and 
the date fixed elapsed in the meanwhile. 

Held, that application on the original side for fixing 
a fresh date was rightly made as it was a proceeding in 
execution 22 Ind. Gas. 368 (Cal.). 

High Court— Original Side— Consent decree, If 

can be set aside or varied by notice of motion. 

A consent decree cannot be set aside, varied or altered 
by a judge on an application based merely on notice of 
motion. 13 Born. l..R. 332— • * Ind. Gas. 356. 

High Court — Origiosd Side — Death of plaintiff 

after date of order for payment — Fresh order for 
payment necessary. 

If the plaintiff dies after the dale of the order for pay- 
ment in a mortgage suit, and his heir is substituted, a 
fresh order must be taken before the sale of the mort* 
gaged properly takes place. 12 G.L.J. 596—8 Ind. Cai. 
806. 

High Conrt -Original Side— Third party direc- 
tions. 

Third party directions are generally given by Courts 
on the following principles : — 

1. In clear cases of contribution or indemnity from 
the third parly. 

2. WhciT all disputes arising out. of a transac- 
tion as between plaintiffs and defendants and between 
defendants, and a third party can be tried and settled 
in one action. 

3. In case of current and sub-contract, where the 
contract between plaintiff and defendants, has been 

imported into the coniracl between the defendants, 
and third parties. 

Where the ascertainment of the terms of contract 
and between defendant, and third parties requires a 
preliminary issue to be tried, the court should refuse 
to issur third parly directions. It cannot issue such 
directions under rules at present in force even if 
is no question identical as between plaintiff and 
defendant .as between defendants and third parlies. 
348010.423=11 Bom. L.R. 1056 = 4 Ind Cas. I3** 

High Court— Original Side— Taxation of 

costs. 

Acrorduig to ilie practice of the original side of he 
Court t;iXdiion of the bills of attorneys is optional 
bilh of costs ate frcqurnily ailjusted without taxation. 
36 Crd. .493 = 2 Ind- Cas. 553. 

(g) Rule nisi. 

High Court— Rule nisi — Perversion of facts-" 

Rule, if can be made absolute. 

A I ulc applied for in a-slule and intelligent per- 
version of facts cannot be made absolute unless there 
arcstroiig grounds lor doing so. 1.5 C. L. J. 162 = 14 
Jiul. Cat. .458. 
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High Court— Rale granted on one 

groonds— Fro6h rule on other ground, wheather 

snay be issued. 

The High Court has no jurisdiclion to grant a fresh 
rule when on the same facts a rule was granted on 
one only of several grounds. 38 Cal. 933 — ^5 
C.LJ. 325=10 Cr.LJ. 407 = 11 lod. Cas. Sgi. 

—High Court— Rule nisi— Jurisdiction to decide 
question of right. 

In a proceeding initiated by a rule nisi, the High 
Court (Bombay) has no jurisdiction to vary a decree 
when it involves the decision of a question of right. 33 
Bom 2!6=Bom. L.R 488=2 Ind. Cas. 294. 

——High Court — Rule nisi — Decision in. 

The Court need not decide a point, which is not 
specifically raised in a rule nisi. 13 305 * 

Ind. Cas. 152. 

(h). Miscellaueous. 

High Court— Duty to interpret, not to make law. 

The function of the Judges of High Court is to inter- 
pret the law and not to make it, jusdicera and not 
fasdare. 31 Punj. L.R. 842 = A.t.R. 1930 Lah. 1034- 

Reference. 

It it not the practice of the Allahabad High Court 
or any other Court to give a decree or pass an order to 
express an opinion on a reference when such decree, 
order or opinion must of necesiity be infructuout. 128 

Ind. Cas. 1 = 1930 A.L.J. 783 “^*^*^* *^ 3 * AH. 26. 

. ■ Question of attendance of witness blaster s 
powers. 

Question how far the attendance of a witness is neces- 
sary and material is one for master to decide and that 
discretion must be exercised in a fair and reasonable 
way according to the usual and established practice and 
allowance in respect of such matters, otherwise the Court 
or Judge will interfere and review the discretion of the 
master who has not so exercised it. 122 Ind. Cas. 121 = 
54 Bom. 62=31 Horn. L.R. io2o=A.I.R. * 93 ^ Bom. 24. 

—Issue not framed on particular point but point 
obvious on face of record — High Court can consider such 
point in second appeal, tig Ind. Cas 765=11 L.L.J. 
i 49=A.LR. 1929 Lah. 553. 

—If debarred from looking at unprinted docu- 
ments. 

It is open to the High Court to refuse to look at 
documents that have not been printed, but that Court 
ii not debarred from looking at such documents. 108 
Ind. Cas. 374=A.I.R. 1928 Lah. 70.4. 

Madras High Court— Parties relying upon affidavits 

must take express referenre to them in grounds of appeal 
or sufficiently otherwise. 1O8 Ind. Cas. 401 = 1927 
M W.N. 743=A.I.R. 1928 Mad. 246. 

Second Appeal— Appe.al partly heard by another 

Judge — Judge subsequently hearing the appeal is bound 
by previous findings. lo.) Ind. Cas. 892=A.I.R. i928 
Mad. 58. 

Decisions of revenue side. 

The High Court ought m follow, especially in matters 
of procedure, as far as it can do so, ifie policy or line 
of decisions adopted by the revenue side in cases which 
strictly belong to the revenue jurisdiction. 92 Ind. Cas. 
io46=A.I.R. i 926 All. 282. 

Administration suit in Rangoon High Court 

—Form of preliminary decree. 

It is advisable that the form of preliminary decree in 
administration suits in the Rangoon High Court should 
be revised by tlie High Court, so that there can in 
future be no question as to a conflict of authority bet- 


ween the High Court administration suit and a District 
Court which had an administrator of the same estate. 
91 Ind. Gas. 432=23 M,L.W. 399 = 3 ® C.W.N. 
769=6 L.R. P.G. 185=1925 M.W.N.847=AJ.R. 1925 
P.C. 261=50 M.L,J. 644 (P.C.). 

Administration suit in Rangoon High Court-Prelimi- 
nary decree passed— Administrator appointed by another 

Court can be permitted by it to sell property. 9* Ind. 
Cas. 432=23 M.L.W. 399=30 C.W.N. 769 = 6 L.R.P.G. 
185=1925 M.W.N. 847=A.I.R. 1925 P-C. 261=50 
M.L.J.644 (P.C.). 

Injunction— Batwara proceedings— High Court can 

restrain parties from proceeding with batwara proceedings 
till determination of civil suit. 34 Gal, 101, Foil. 85 Ind. 
Cas. «s«ii=6 P.LT. 524=A.I.R. 1925 Pat. 7*0. 


Insolvency matters. 

The High Court as an Appellate Court in Insolvency 
does not as a rule hear matierc except by way of appeal 
from the Original Side silling in Insolvency. 79 Ind. Cas. 
9I0=A.I.R. 1925 Mad. 141. 

Stay of execution. 

It is not the practice of the Lahore High Court in 
all cases to order stay of execution of a decree for 
possession of immoveable property, pending appeal. 61 
Ind. Cas. 827. (Lah.). 


High Court —Judgment— Amen 

cation far review. 


• I s I 


ent — ^Appli- 


The judgment of a High Court is not complete until 
it is scaled and it can alter it without any application for 
review. lO B. 176, Not followed. 38 Cal. 828=13 Cr. LJ. 
120=13. Ind. Gas. 776. 


32. Practice — Inconsistent Pleas. 

See also (i) C. P. CODE, O. 6 and O. 7 . 

(a) EVIDENCE ACT, S. 115. 

(3) pleadings. 

(a) Duty and Power of Court. 

(b) New case. 

(c) Right of parties. 

(d) When allowed 

(e) When not allowed. 


32. (a) Duty and Power of Court. 

Inconsistent pleas. 

The Court wliiie preserving sacred tlic rights of parties 
to frame their own pleadings, must see that they do 
not offendjagainst rule.s of ph-a<lings or tend to embarrass, 
delay or prejudice the trial of the suit. .j. O.L.J. 230 = 
40. Ind. Cas. 488. 

Inconsistent pleas. 

A defendant may raise by ius written statement as 
many distinct and separate, i.e , inconsisiant defences as 
he may think proper; if the defence is embarrassing, the 
Court may under O. 6, R. 16 direct one of two 
inconsistent defences to be struck out and the pleading 
amended. The defendant pleaded that the bond in suit 
was a forgery .and denied execution and in the alter- 
native that if it was e.xccutcd it was done under 
circumstance's which did not maker it binding upon her. 
When the cvitlenre cam<‘ to be adduced tlie defen- 
dant was allowed to go into both these matters. 

Held, that the plaintiff, cannot in appeal raise any 
objection on the ground that the defences put forward 
were inconsistent. 12 C.L.J. 357 = 7 Ind. Cas. 166. 

Inconsistent pleas, — Effect of document— Duty 

of Court. 

Where a party takes up inconsistent positions re- 
garding the effect of the Insiruincnl in controversy, it is 
the duly of the Court to give effect to the real intention 
of the parties, subject to an order as to costs. 33 All. 
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3.H = i4. O.C. 133=38 I. A. 104=15 C.W.N. 497=8 
A.LJ. 465=13 C.L.J. 519=9 M.L.T. 507 = 13 Bora. 
L.R. 404=21 M.L.J. 637 =(i 9 ii) 2 M.W.N. 242 = 10 
Ind. Cas. 285 (P.G.). 

Inconsisteot pleas — Plaint — If can be set ap. 

A Court has power to allow the plaintifT to amend 
the plaint and put forward two inconsistent cases, vi*., 
first that tlie defendant never rendered accounts and 
shoxild he called upon to render one ; secondly, that 
if the defendant has rendered accounts they ought 
lo be reopened on the ground of fraud or the plaintilf 
should be given liberty to surcharge and falsify i}\cm 
because vitiated by overcharges and material errors. 13 
C L.J. 165=7 Ind. Cas. 270. 

32. (b) Practice— Inconsistent Pleas— New Case. 

— A co-sharer can maintain a suit of ejectment against 
a trespasser on behalf of the proprietary body. But 
where a c<»-jharcr comes fonvard clearly as die ex- 
clusive owner of the property to be recovered from 
the trespasser, and fails to prove his exclusive title, 
a new case cannot be made in appeal that his suit 
was of a representative character. 112 Ind. Cas. .102 = 
10 L.L.J. 3GO. 

New plea — Inconsistent plea. 

Pica not only not raised in lower Court but 
inconsistent to those raised — Appellate Court should 
not allow. 112 Ind. Cas. 462=30 Bom. L.R. 889= 
A.I.R. 1029 Bom. 114. 

Where the defence in the lower Court was frau- 
dulent misrepresentation as to the area concerned 
and in second appeal S. 20, Contract Act, was pleaded 
for the first time, the defence was held to be un- 
sustainable as the plea was inconsistent. 119 lod. Gas. 
205 = 33 C W.N. C26=A.I.R. 1929 Cal. 547. 

Where a plainiifT raises a plea in second appeal 

whicli is not only not set up in the plaint but is quite 
inconsistent with it, he should not he allowed to get 
a decree. n8 Ind. Cas. 291=20 M.L.W. 707 = A I.R. 
1829 Mad. 349. 

Plaiiiti(T*s pleader making statement at hearing — 

Case proceeding on that ba^is— Phiintiff’s cannot in 
appeal raise plea inconsistent with it. 114 Ind. Cas. 
ii 3=A.I.R. 1929 Oudh 2o4. 

If can be allowed in appeal. 

\Vhere the whole controversy between the appel- 
lant’s picdcccssor and the Gtivernmcnt proceeded 
upon the .admission or the tacit assertion of the ap- 
pellant that he was in occupation of the lands or at all 
events th-it he took upon himself the burden of indi- 
cating the action of his own lessees or sub-lessees in 
cultivating it, and where a period of nearly 25 years 
had elapsed between the date when the Government 
first dcfinilely iniimalcd their cl.aim to the lands in 
suit. 

Held, that it is too laic for the Board to entertain 
the contciiiion that the lessees of the appellants who 
actu-illy cultivated were liable for the assessment .is 
Government had no opportunity of meeting the new 
plea. 

A liiig.'uu who has all along maintained a position 
in support of one branch of his suit cannot be permit- 
tctl wi>cn he fails upon this branch to withdraw from 
the position .and assert the contrary more especially 
when he ilnTcby jdaces his oppenent at a great <lis- 
advani.igc of Slate. 94 Ind. Gas. 501 -“49 Mad. 249 = 

I A. 64 = 43 G.I.-J. 378=28 Bom. L.R. 866 = 24 

•M.L.W. 9 - 1926 M.W.N. 585=.AI.R.. 1926 P.G. 18= 
50 M I. J. 301 (P.C.). 

Where original frame of suit is for enforcement 

o( contract and for damages for breach, plaintifT 


cannot afterwards without amendment of pica, allege 
that the contract was illegal and claim the repayment 
of money on that ground, paid under the contract. 84 
Ind. Cas. 295 = 2 Rang. 4I4=A.T.R. 1925 Rang. 49. 

It is not permissible to allow before the Privy 

Council for the first time an argument contradictory 
of the case as put up in the lower Courts u M.I.A. 
7 (P.C.), Foil. 59 Ind. Cas. 767=19 A.L.J. 97=23 Bom. 
L.R. 713 = 33 C.L.J. 171=25 C.W.N. 654=13 M.L.W. 
256=1921 M.W'.N. 77=29 M.L.T. i64=A.I.R. 1921 
P.C. 27=40 M.L.J. 144 (P.G.). 

——New plea— Second appeal— Possession — Speci- 
fic performance. 

If a suit is based on an alleged completed sale, the 
plaintiff, cannot urge in second appeal that the suit may 
be regarded as one for specific performance of a cont- 
ract to sell as (he later sui) is inconsistent with tlie 
alleged completed sale and cannot be entertained with- 
out an amendment of the plaint being allowed. 7 Ind. 
Cas. 568 (Lah.). 

—Inconsistent plen — New case — Not allowed. 

A plaintiff suing for possession on the strength of a 
sale deed, cannot on the sale being declared invalid, set 
up a right to remain in possession as mortgagee since 
such a claim is inconsistent with the absolute right, 
claimed in the plaint. 20 M.L.J. 141=4 Ind, Cas. 37. 

e 

32. (c) Practice— Incoaflistent pleas— Right of 

parties. 

Inconsistent pleas. 

^ The Code of Civil Procedure docs not prohibit incon- 
sistent pleadings; and there is nothing to prevent cither 
party from setting up two or more inconsistent sets of 
material fact and claiming relief thereunder in the 
alternative. A plaintiff may rely upon several different 
rights alternatively although they may be inconsistent; 
so a defendant may raise, by his statement of defence, 
without leave, as many distinct and separate and there- 
fore inconsistent defences as he may think proper. (34 
Cal. 51; 22 C.L.J. 254; 30 C.L.J. .j 28; 8 C.L.J. 289; 
15 C.L.J. 439, Foil.) 

But the litigant who avails himself of the right to 
press inconsistent cases before the Court, and endeav- 
ours to establish both the alternatives by contradictory 
oral testimony, plainly places himself in peril and may 
find himself entangled in inextricable difficulty; for 
evidence adduced in support of two absolutely inconsis- 
tent cases which arc mutually destructive can hardly be 
expected to secure confidence. 82 Ind. Cas. 934 = 28 
C.W.N. i3i=39 C.L.J. 14o=A.I.R. 1924 Cal. 467. 

—As a matter of law there is nothing to prevent a 
party from setting up an inconsistent plea. 60 Ind. 
Gas. 393=2 P.L-T. 205=A.I.R. 1921 P.at. 326. 

loconsiaCent picas — Parties if cao take. 

Litigant parlies cannot be allowed of lake up in- 
consistent positions in court. 24 Ind. Cas. 181 (Cal.)« 




A defendant can plead as many separate distinct and 
inconsistent defences as he thinks proper in the alter- 
native in his written statement, it; C L. 1. i39=i2 
Ind. Cas. 1 28. 


Inconsistent pleas — Defence. 

A defence cannot be ruled out merely because it is 
mcomuicnt with another defence. 5 N.L R. 189=4 
Ind •Cas. Sot. ^ ^ 


^ rmvMcc-inconslstcnt pleas -When aUo wed 

cabimy ** opprobatc and rcyrobate-AppH- 

P'^der sliows plainly that it ii 
cd to (ak^ effect in its entirety and that severai 
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parts of it depend upon each other, a person cannot 
^opt one part and repudiate another, docs not apply 
to a cate where the various directions in an order or 
judgment are intended to be distinct and independent 
of each other. Thus, if a suit is dismissed* but the 
plaintiff is awarded costs, he is not precluded from 
impea^ing the judgment by receiving the costs. 123 

Ind. Cas. 337=31 M.L.W. 3 o = i 933 M.W.N. 50= 
A.I.R. 1930 Mad. 268=58 M.L J. 137. 

Suit against ton to recover deceased father’s debts — 

Son alleging ignorance of father’s dealings — Pleas of 
satisfaction or criminal nature of debts in the alter- 
native were allowed to be raised, iiq Ind. Cas. 74 ^ = 

51 AIL 386=26 A.L.J. i 353 = A.I.R 1928 All. 582. 

^Where the plaintiff, who in the earlier litigation 

had been resisting a rafanama (seUlnient) as defen- 
dant, pleaded that a certain village was a ghaiwali 
village and there had been disputes and the Govern- 
ment had intervened and a rel'anama had been drawn up 
to settle the disputes, and elaimed such rights as the 
rafanama gave, not becasc it represented his real rights, 
but because he could not get anything more. 

Held, that there wag nothing contrary to natural 
justice in plaintiff’s accepting this course. 96 Ind. Cas. 
188=6 Pat. 51 = 1926 P.H G.C. ig9=A.I.R. iq26 Pat. 
340 * 

^Partnership suit. 

Under O. 30 a defendant is not precluded from 
taking altern.itive defences in the from, viz., that the 
defendant is not a partner in the firm sued, and alter- 
natively that assuming that he Is a partner, the firm 
itself is not liable. 03 Ind. Gas. 38 o=A.IR 1926 Sind 
154. 

—Inconsistent pleas — Dismissal of suit on basis 
of evidence of a witness. 

plaintiff, sued the defendant to recover a certain sum 
of money for a breach of contract and contended that 
under a contract to deliver “China” or ’‘SmaU” mills 
rice either the delivery of *‘Ghina” or “small” mills 
rice or the delivery of special big mills rise would be 
a good delivery. After issues were framed, the evi- 
dence of one of the plaintiff's witnesses was taken but it 
was unfavourable to plaintiff He therefore intimated his 
wish to call several other witnesses in support of hh 
contention. But the Court refused and dismissed the 
suit. 

Held, that the plaintiff did not take up any inconsistent 
positions and that the mere fact that the evidence of 
one witness was unfavourable to him was not a good 
ground for dismissing the suit without examining' the 
other witnesses whom he wished to produce. 4 Bur. 
L.T. 260=6 L.B.R.i 7= 1 1 Inch Cas. 930. 

Inconsistent pleas — Avertments iu plaint. 

In a suit to set aside a salc-deed, plainlifT a young 
woman, alleged that the document was a forgery and 
that it was brought about by fraud and when the 
Court asked her to elect which pica she would stand 
by, she stated that she denied execution: held, that the 
suit was not liable to be dismissed for inconsistent 
averments in the plaint. i 3 M. *i 49 » not approved. 
1913) M.W.N 821=9 M.L.T. 210=8 Ind. Cas. 845. 

Inconsistent pleas — When allowable. 

A plaintiff or defendant will be allowed to raise incon- 
sistent pleas where thryare founded on transactions to 
which he is a stranger and which have reference 
to maiten not within his personal knowledge. 6 
N.L.R. 33=5. Ind. Cas. 74^,. 

Inconsistent pleas— When successful. 

If special circumstances arc established, a plaintiff 
may succeed on claim inconsistent wiili his plaint. i*i 
C.L.J. 391=2. Ind. Cas.;,85. ^ 


32. (e) Practice— “Inconsistent Plea* — When not 

allowed . 

— — Inconsistent pleas. 

Plea that cause of action accrued on first default and 
limitation wag extended owing to payment of interest is 
inconsistent with plea of waiver. A.I.R. I926 P.C. 85, 
Foil. 33 G.W.N. 25 o=A.I.R. 1929 Cal. 292. 

^Blowing hot and cold. 

— Where a respondent to a revision petition gets the 
revision petition dismissed on the ground that the order 
can be attached in appeal under S. 105 of the C.P. Code, 
he cannot afterwards, when the appeal is filed, be heard 
to say that the proper remedy was by way of revision. 
120 Ind. Cas. 594 (Lah.). 

— Where the appellant definitely claimed in the memo 
of appeal the whole amount of interest entered in the 
plaint on the ground that the condition for enhance- 
ment was not a penalty but conceded at the hearing 
that the finding of the lower court regarding condition 
being penal was correct. 

Held, the Court cannot listen to an entirely different 
plea which was not entered in the memorandum of 
appeal that the condition was penal but that reasonable 
compensation should be granted. 89 Ind. Cas. 879=26 
P.L.R. 240= A.I.R. i 926 Lah. it. 

Where parties accept a consent decree as one under 
O. 34, R. 5. they cannot afterwards contend that O. 34, 
R. 5 did not apply to the decree. 87 Ind. Cas. 820 = 
A.I.R. 1926 Nag. 152. 

One basis of suit falling another cannot be 

adopted. 

In a suit for specific performance plaintiff based their 
suit on a document, which was found to be a manu- 
factured one. The suit failed and thereupon plaintiffs 
in second appeal invited the Court to look into previous 
correspondence to see if a completed contract was 
made out. 

Held, that the plaintiff cannot be permitted to 
abandon the case they made in the plaint and to 
invite the Court to examine whether a completed 
agreement may or may not be spelt out of the antece- 
dent correspondence. 72 Ind. Gas. 651 =A.I.R. 1924 

Cal. 461. 

——Inconsistent pleas can’t be allowed even in a 
subsequent suit if such suit grows out of first 
judgment. 

Where defendant pleaded that the deeds as engrossed 
accurately represented the contract between the parties, 
that he executed them in that state, and that iliey were 
then materially altered by the plaintiff with the result 
that they no longer represented the real agreement and 
the Court pronounced the draft agr<'cmcnt to be genuine 
and held that the disputed documents were in the form 
provided by the contract jbciucen the parlies. 

Held, this was the ground-work of the decision of 
the Court when it came to the conclusion that the 
documents had not been altered after e.xecution and 
must be deemed genuine and the defendant is not com- 
petent to reagitaic the question of the conformity of 
the documents to the contract between the parties. It 
is no longer open to him to contend that the documents 
had been materially altered after execution. Where 
the defendant contended at a late stage that interpola- 
tions had been made not after execution as pleaded in 
the previous suit but before execution. 

Held this new defence must be ruled out on two 
grounds. In the first place, it contradicts the prior 
decision that the documents as presented for registra- 
tion were correct representations of the contract. In 
the second place the appellant rannot be allowed to 
take up in this suit a position entirely inconsistent with 



1503 


PRACTICE — 32. Inconsistent plea* 


1504 


that adopted in the previous suit* It is an elementary 
rule that a party litigant cannot be permitted to assume 
inconsistent positions in Court, to play fast and loose, to 
blow hot and cold, to approbate and reprobate to the 
detriment of his opponent. This wholesome doctrine 
applies not only to the successive stages of the same suit, 
but also to another suit than the one in which the 
position was taken up provided that the second suit 
grows out of the judgment in the first. 1 1 C.W.N. 
284; 27 C.L.J. 535; A.I.R. 1922 Cal. 114, Foil. 79 Ind. 
Cas. 520=39 C.L.J. 40=A.I R 1924 Cal. 600. 

Inconsistent positions. 

Where a party failed to object to a wrong order of 
a Coxirt and thus deprived the opponent of certain 
remedies open to him if the parly had objected, he 
cannot afterwards raise that objection. 78 Iml. Cas. 
q(^t',=83 Ind. Gas. 438=51 Cal. 690=28 C.W.N. 5^9=39 
C L J. 434=A.I.R. 1924 Cal. 633. 

Inconsistent claims. 

Where the morgage has been challenged as fraudulent 
and the fraud has been attempted to be proved and the 
plaintiff failed to prove it, he should not be allowed to 
redeem. 67 Ind. Gas 394=A.I.R. 1923 Cal. 296, 

Inconsistent pleas — Benefit of decision — 

Right of party to. 

Where it appeared that throughout the case and pre- 
viouslv, instead of joining the other co-parcener in his 
litigation at against the trespasser, Utc plaintiff threw in 
his lot with tite trespassers, and tried to defeat the title 
of the other co-parcener, he cannot U- allowed, on 
failuie of ihatatiempt, after the Court had decided in 
favour of the other co-parccncr, to turn round and 
claim a share of that property on the ground that it 
was acquired for the benefit of the joint family. A 
party ought not to be permitted to allege two abso- 
lutely inconsistent pleas each of which is destructive of 
the other. 26 N.L.R. 367=130 Ind. Cas. io8=A.I.R. 
1931 Nag- 57 - 

—Will. 

An adopted son cannot, while approbating the pro- 
visions of the will under which his adoption wa« made, 
reprobate other provisions of the same will. 73 Ind. 
Cas. 991 = 1 7 M.L.W. 31 = 32 M.L.T, 47 = 1923 M.W.N. 

1 1 1 =.jfi Mad. 3oor=A.I.K. 1923 Mad. 376. 

A person who denies the existence of the will cannot 
claim to be executor under the will, if the will Is held 
as genuine. 71 Ind. Cas. ao7 = A.I.R. 1923 Nag. 141, 

— -—Party cannot adopt contradictory positions Co 
the damage of the other party. 

In 1305 U. there was a compromise detween the 
plaintiff and the defendants under which the latter 
made over p<JSse3sion of ihc lands In dispute to the 
plaintiff in satisfaction of his due* from them Titc 
plaintiff «-ntered into possession under Uic compromise 
but the defendants having refuted to execute a kobala 
in hit favour for the lands, he executed the decree and 
[purchased hlinxeir this as well as other property of the 
defendamv in the .aiiriion sale. The defendants applied 
to the Gourii ndcrS. 311 of the C. P. Code of 1882 
for .seltimr aiide the sale on the ground that the plaintiff 
had no right to execute the decree as it h.ad already 
lieeri satisfied by virtue of the compromise between the 
parties .ind as under it the plaintiff had been put in 
possession of the lan<is in dispute. The sale was accord- 
ingly set .ibide and the plainiifT was dispobsessetl of the 
lands in 1322 11 S. He, therefore, bued for recovery of 
possession of lands and declaration of his title to the 
property purchased by him in the auction sale. 


Held, (hat the dofondants arc precluded from dis- 
puting — the title of the Plaintiff to the landi by virtue 
of the compromise entered into by them with the 
plaintiff and by virtue of which the plaintiff was put in 
actual possession of the lands and remained in possession, 
for about 17 years, A.I.R. 1922 Cal. 313. 

Suit for determination of fair and equitable rent— 
Plaintiffcannot claim decree for enhancement of rent. 
68 Ind. Cas. 433=2 P.L.T. 642=A.I.R. 1921 Pat. 435. 

Inconsistant pleas— Ps^ivate and public way. 

A right to a private way and a right to a public way 
over the same soil cannot be pleaded together, as they 
are inconsistent. The private right, if prc-cxisilng, can 
be relied on, for there is no compulsion in such a case 
to resort to the public right which might possibly be 
disputed by conflicting evidence, 57 Ind. Cas. 151 

(Pat.) 

— —Inconsistent pleas — Objection to jurisdiction. 

A party who objects to the jurisdiction of a Court of 
Small Causes on the ground that it is cognizable only 
by a munsif’s court, is estopped from pleading that the 
munsif has no jurisdiction. 2t C.W.N. 784=27 C.L.J. 
96=41 Ind. Cas. 929. 

Inconsistent pleas — Defence — Criminal trial. 

An accused cannot set up entirely inconsistent pleas 
in defence. The accused must be given the benefit of 
the doubt if the case for the pcosecution is doubtful and 
cannot be believed. 18 Cr. L.J. 435=33 Ind. Gas. 
995. (All.). 

— --Inconsistent pleas — Objection to jurisdiction. 

A defendant is precluded from raising the question of 
jurisdiction when the case is transferred to 4he higher 
Court according to his objection in the lower Court. 9 
S.L.R. 164=32 Ind. Cas. 629. 

— — Inconsistent pleas. 

The defence ought not to be allowed in appeal to 
raise a plea inconsistent with their main defence. 9 Bur. 
L.T. 53=31 Ind. Cas. 875. 

Inconsistent pleas — Denial of contract— Void 

as wager. 

Quaere : It hardly lies in the mouth of a person to 
say in the same breath. “I did not make the contract, 
but if I did make the contract. I a'u sure it w.is a 
wager”. 39 Bom. 715 = 17 Bom. I. R. 293 = 28 Ind. 
Cas. 538. * 

Inconsistent pleas— Suit on tenancy. 

VVhcrc in an ejectment suit Ihc plaintiff treated the 
defendant as .i tenant but failed to prove the tenancy, 
he should not be allowed to prove his title for the pur- ‘ 
pose of ejecting him as a trespasser. 21 Ind. Cas. 56 o 
(Mad.). 

Inconsistant pleas. 

A plaintiff, alleging that a certain agreement of rcHn- 
quishiurnt was not binding on him cannot, when the 
agreement is declared lo be valid, claim the benefit of 
its terms 21 lud. Cas. (All.). 

- — 1 nconslstant pleas — Litigation — Party cannot 
be allowed to take up. 

A litigant will not be allowed to lake inconsistent 
positions in court. A parv lo a foreclosure suit stated 
that the present title to the properly was in himself. 
He cannot subsequently be permitted to assert that he 
w.is entitled to succeed on tnc death of a widow who 
was in possession at the time. 41 Cal. 69=17 C.W.N. 
877’=»9 C.L.J. 155=19 Ind. Cai. 686 . 
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—Inconsistent pleas — Party not allowed to set 
np procedure snccessfolly objected to by him. 

A party cannot be heard to say that a procedure, to 
which he himself successfully objected in a former pro- 
ceeding, was the proper procedure to be adopted by the 
latter. 38 Mad. 36=23 M.L.J. 5i3 = (*9»2) M.W.N. 
1152 = 17 Ind. Cas. 420. 

——Inconsistent pleas — Trial finished — Effect. 

An issue whether the alleged shikmi'taluk^ existed 
or not was framed in the 6rst Court. Both parties went 
into evidence on that question and it was the subject of 
decision in both the lower Courts. 

Held, that the defendant could not raise any objection 
in the High Court to the trial of that issue by the lower 
GouiU. 14 C.L.J. 310=12 Ind. Cas. 462. 

—Inconsistent pleas — Order erroneous — Who 
can impeach. 

A patty taking benefit under an erroneous order 
cannot subsequently ask that the order may be treated 
as nullity and be disregarded. 37 Cal. 89?= 14 C.W.N. 
1019=^6 Ind. Gas. 813. 

Inconsistent pleas — ^Not to be allowed. 

Where the lessor based his suit on a lase for a fixed 
term he cannot plead that there was no fixed term. 5 
Ind. Cas. 350 (All.). 

—Inconsistent pleas. 

A party having got a declaration that it will is in- 
valid cannot rely upon the same will in a subsequent 
suit against the same opponent. 2 Lah. L.J. 431. 

— — Inconsistent pleas — Fraud — Party if can be 
allowed to take advantage of bis own fraud. 

The court should sternly refuse to allow any party 
in a suit to take advantage of his own fraud. 27 P.R- 1909 
= 33P.W.R. 1909 =46 P.L.R. 1909=1 Ind. Gas. 888. 

33. Practice — Injunction. 

See. C. P. CODE, O, 39. 

Injunction — Jurisdiction of Coart — Suit for 

declaration that proposed provincial law is un- 
constitutional and for injunction to restrain Pro- 
vincial Government from bringing it into force — 
Duty of Court to try — Injunction ex debito 
justitiae. 

There have been cases in which the Court has gran- 
ted an injunction ex debito justitiae to restrain a 
nuisance; and the Court has, at the sam<* time, sus- 
pended the operation of the injunction in order to enable 
Parliament to introduce legislation which would legalise 
the nuisance. There is no warrant for the argument 
that it is not the province of a Court to sit as a third 
branch of the legislature and to invali<late legislation 
passed by it with plenary powers in any particular 
subject. It is or will be the duty and the privilege of 
the High Court or any other Court, when tlie occasion 
arises to interpret and give effect to the will of the 
sovereign people as embodied and expressed in the 
Constitution Act. The Court is also not unmindful 
that the principles to be applied in construing the Con- 
stitution Act, are not precisely the same as it would 
apply in construing an ordinary document; nor is it 
insensible to the responsibility which it undertakes if 
and when it pronoimccs any law to be an unconstitu- 
tional law. At the same time it is also the duty of 
the Court to see that to no suitor who comes before it 
justice is either delayed or denied. The plaintiff may 
or may not be entitled to relief, and any relief to which 
he may be entitled may, in the event, be illusory and 
of no avail to him. But that is no reason why his 
suit should not be tried. 

18 F. Y. D. — 48. 


Hence a person whose interests are likely to be 
affected by a law which has been passed by a Provin- 
cial Government and has received the assent of the 
Governer-Gcneral is entitled to ask for a declaration 
that the law is unconstitutional and for an injunction 
restraining the Provincial Government from bringing 
the law into operation. The Court cannot be prevented 
from trying such a suit though ultimately it might be 
that the plaintiff is entitled to no reliefer only to an 
illusory relief. A.I.R. 1850 Pat. 179. 

— —Payment of batta — Confirmation of interim 
injunction against a party represented by counsel 
— Batta to effect service of the injunction, not 
necessary. 

It is not incumbent upon a party in whose favour 
an injunction by way of continuation or confirmation 
of a previous interin injunction, is granted, to pay 
batta to effect service of notice of the order of continu- 
ance or confirmation, when the order is passed in the 
presence of either of the party himself or of his coun- 
sel, inasmuch as the party himself has full know- 
ledge of the Court’s order and he must abide by it. 26 
Mad. 260 and 42 AU. 98, foil. I. L. R. (1948) Mad. 
643=A.I.R. 1949 Mad. 362=60 L.W. 787 = 1947 M.W, 
N. 744 =(> 9 ‘^ 7 ) 2 M.L.J. 551. 

Duty of Court — ^Temporary injunction — Dis- 
charge of — Reasons for discharge — Remarks about 
merits of suit— Propriety — Expunging of remarks 
in appeal — Appellate Court’s powers — Interference 
with discretion. 

Where a Court discharges a temporary injunction which 
it had previously grant^, it is open to the Court to 
support its order discharging the injunction with 
reasons, but, in doing so, the Court should scrupulously 
guard itself against making any remarks prejudicial 
to the merits of the ca ‘C. Nothing shall be said which 
may tend to convey the suggestion that the Court has 
made up its mind one way or the other so far as the 
merits of suit arc concerned. This principle should not 
be overlooked} and if, in disregard of this, the Court 
makes remarks tending to show that it ha* formed an 
opinion as to the merits of llie case, the appellate 
Court, in the ends of justice, will expunge those re- 
marks which arc likely to prejudice the parties on the 
merits. At the same time, if the appellate Court is satis- 
fied that so far as the discharge of the injunction is 
concerned, the lower Court has exercised a correct 
discretion, it would not interfere with that order in 
appeal. A.I.R. 1949 Ajmer 63 (1). 

34. Practice — Interest. 

See also (i) C. P. CODE, S. 84. 

(2) INIEREST. 

Practice — Interest — Custom (Punjab) . 

It is a well-known fact so far as the province of the 
Punjab is concerned, that in documents where tbc rate 
of interest only is specified, and the document is silent 
as to whether it is payable monthly or annually it is an 
understood thing tiiat such interest is payable monthly. 
121 Ind. Cas. 75=30 P.L.R. 74i=A.IR. 1930 Lah. 
144. 

Interest — Contract or usage. 

In the absence of a mercantile custom or usage, 
interest cannot be charged for either the day on 
vvhich money was advanced or on which it was repaid. 

Where there are conflicting rights as between subject 
and Bubjccl, a fraction of a day will be treated as a 
whole day. 30 ML J. 607=34 Ind. Cas, 825. 

Interest — Decree — Provision in. 

The prevailing practice in Bengal is to allow interest 
atjhc contract rale up to the date fixed for payment 
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by the decree nisi and thereafter interest at the usual 
court rate at 6 per cent. ^‘Date of realUation” means 
date fixed for payment and not date of actual payment 
by the mortgagors on realisation by execution sale. 9 
C.LJ. 288=4 Cas. 56. 

35. Practice — Issues. 

See also (i) C- P* CODE, 11 AND O. 14. 

(2) NOTE 22 (b) AND (f). 

Issues — Suit for declaration of title to patta 

land — Scope of inquiry — Inquiry as to possession 
—Relevancy— Party in possession— Joinder of— 
Necessity. 

In a suit for declaration of title to patta land any 
inquiry regarding the possession of the land or implead- 
ing the person in possession is unnecessary. The 
inquiry as to possession of the land is irrelevcnt in the 
suit. A.I.R. igsoHyd. 58. 

Issues. 

Issues settled by a Judge who know's nothing about the 
case and who merely signs the issues drafted by counsel 
who know a little more are worse than useless and 
have a fictitious importance which they do not deserve. 
123 Ind Gas. 15=30 M.L.W. 9 14= A.I.R. 1930 Mad. 
78=57 M.L J. 609. 

If an issue can legitimately arise in a case it should 

be tried uF>on evidence. 91 Ind. Cas. 784=7 L.L.J. 405 
=a6 P.L.R. 778=A.I.R. 1925 Lah. 571. 

Court should find on all issues. 82 Ind. Cas. 618= 

24 Bom. L.R. 1162=47 Bom. 1 10= A.I.R. 1923 Bom. 
17 * 

It would be belter if all the issues in the case arc 

raised. And then, if there was a preliminary issue, 
that could be dealt with first in appeal. 64 Ind. Cas. 
568=46 Bom. 435=23 Bom. L.R. I236=A.I.R. 1922 
Bom. 292. 

Due execution of a mortgage according to 

law — Proper issue to be framed indicated. 

An issue raising the question “whether the suit 
mortgage bend was true, bona fide, supported by consi- 
deration and binding on defendants docs not raise the 
question as to the execution of the bond in the manner 
required by law. The issue upon a question of this 
sort ought to have been whether the mortgage bond 
was executed as require<l by the law. 71 ind. Cas. 
390=14 M.L.W, 563=A.I.R. 1921 Mad. 701. 

Issue — Frame of— Objection. 

No objection to the frame of an issue can be 
entertained lor the first time in second appeal, where 
the issue is wide enough to cover all the grounds of 
attack and defence and all the available evidence has 
been produced before the Court. 35 1 ^\^^R. 1917 = 
40 Ind. Cas. 184. 

Issue — Points not raised may be tried if ari- 
sing in the case. 

A Court can try a q«iesiion .trising in a case, though 
not specifically raised in the pleadings. 4 O.LJ. 305= 
4 o Ind. Cat. 456. 

— — Issues^Additional issiies-^Fraining or altera- 
tion of. 

Where the plen of invalidity of a mortgage bond 
d«e to want of proper attestation, was raised not in the 
pleadings, but at (he trial, the proper course for the 
court tojiKlge its validity or othertvise is to raise a 
dibtinci and supplemental issue on the point and give 
the parties opportunity for adducing fresh evidence. 
('9*5) M W. N. 637=29 Ind. Cas. 291. 


Issne — Dccisloo by analogy. 

A judge is not bound to decide an issue of fact by 
analogy, e.g., to follow the opinion of another Judge in 
some other similar case. 10 N.L.R* 51 = 24 Ind. Cas. 
808. 

Issue — Ambiguity in — Effect of. 

Where an issue, ambiguous in its nature, is under- 
stood and acted upon by the parties in its narrower 
sense a wider interpretation cannot be put upon it at a 
late stage of the case; but if put forward earlier, 
opportunity is to be given to the parties to contest it on 
the wider ground. 24 M.L. J. 271 =21 Ind. Cas. 724. 

— — Issues— New issue — Raising of, before argu- 
ment — Issue depending on evidence. 

A court will be acting rightly in refusing to entertain 
at tlic very last stage of the hearing after all the 
eviderce is closed, a new question of which the solution 
must be dependant on evidence (e.g.) the question of a 
custom of the adoption of a daughter's sod. 36 Cal. 
789=6 A.L.J, 567 = 10 C.L.J. 58 = 13 C.W.N. 920=5 
M.L.T. 423=1! Bom. L.R. 833 = 19 M.L.J. 548=93 
P.R. 1909=146 P.W.R. 1909=68 P.L.R. 1910=36 
I.A. 103=3 (P.G.)* 

Issue — Adverse possession — Whether could 

be inquired Into. 

On an issue of limitation no enquiry into adverse 
possession could be made as the question of adverse 
possession ii a question of title. 32 Mad. 242=5 
M.L.T. 248=1 Ind. Gas. 221. 

Finding without issue is bad. 

Where execution of a kabuliat is admitted and the 
defendant does not plead that there is fraud, coercion 
or undue influence: 

Held, it is not open to the Courts below without a 
special issue upon the point to find that the defendant 
in executing the kabuliats was not aw’are of their 
contents. 1922 Pac. H.C.C. i54=A.LR. 1922 Pat. 184. 

Specific issue not raised — Matter put into issue in 

another suit — Evidence in that suit can be considered 
to dclerm’ne the question at: no surprise is caused. 57 
Ind. Cas. 564 =4.^ Mad. 283=48 I.A. 1=25 C.W.N. 
• 45='3 M.LW. 301 = 18 A.L.J. 1041 = 1920 M.W.N. 
37i=A.I.R. 1921 P.C. 84 = 39 M.L.J. 98 (P.C.). 

"■■Issue — Omission to frame specific Issues. 

The omission to frame a specific issue cantioi preju- 
dice the parlies in the trial, if the issues framed already 
arc wide enough, and the parties arc not taken by 
surprise. Tlic Court has power to amend an issue 
even after trial, wltcn a pica has been inadvertently 
ignored, and call for evidence on that issue, i O.L.J. 
204=24 Ind. Cas. 72. 

Issue— Not raised— Law governing parties. 

In the absence of special evidence to show whether 
Mahomedan or Hindu Law governs the partie.s but 
where from the beginning it wab made to appear that 
they were governed by Nfuhammadan Law, the High 
Court would not allow the parties ill the second appeal 

to disturb that assumption, 37 Bom. Ii6=i4fi^m. 
L.R. 1129=17 Ind. Gas. 834. 

— Issue — Omission to raise — Evidence addoced— 
No prejudice or surprise. 

The master is entitled to drop the allegations of 
fraud and misconduct and rely entirely on negligence 
and breach of contract in an action for damages for 
wrongful dismissal. The object of any system of plea- 
ding is that each side may be made fully aware of the 
questions that are about to be argued in order tliat each 
mayjbring forward evidence appropriate to the issues. 
No question of surprise arises if a point is covered by the 
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pleadings and widcnce is adduced by both sides regar- . 
Hing it, although no issue on the point has been framed 
by the Lower Court. 5 S.L.R. 192=15 Gas. 757* 

tissue*— Not raised — Right of an appellate 

Court to adjadge on a question not raised in 
IsSne. 

An appellate court has no power to adjudge on a 
question which is not included in the issue. It 
should frame an issue, take evidence and then give the 
finding. (1911) 2 M.W.N. 393 = *0 Ind. Cas. 351. 

Issue — No specific issue framed — Question of 

fact decided. 

If evidence is adduced by both parties on a question 
of fact and decision given, the decision is good even if 
the fact is not specifically put in issue provided neither 
party is prejudiced thereby. 9 M.L.T. 407=10 Ind. Cas. 
291. 

Issue — Absence of pleadings — Abandonment 
of plea. 

Where no issue is raised, on a point covered by 
the pleadings the parties must be presumed to have 
given up the point. 7 M.L.T. 106=5 Ind. Cas. 813. 

36. Practice — Judge. 

See also NOTE 22. 

^Judge — Statement of as to what happened in 

court — Affidavit of Advocate — Admissibility. 

Question as to what happened in Court — Statement 
of presiding Judge is conclusive and an affidavit of the 
Advocate in the Court is not admissible to controvert it. 

A.I.R. 1944 Mad. 450 = (i944) 1 M.L.J. 39^=57 
M.L.W. 318. 

Judge— Framing of decree. 

The work of the Courts is not completed once they 
have played about with contention of the parlies and 
conflicting rulings, but they should pay special attention 
to the decree which they prepare. 127 Ind. Cas. 524= 
A.LR. 1930 All. 321. 

Jodge cannot delegate his functions to Com- 
missioner. 

A Judge cannot delegate any of his functions to the 
Commissioner and ask him to take evidence and try 
an issue although it may not have the effect of entirely 
divesting him of his responsibility in the matter. A.I.R. 
1930 pat. 557 = 11 P.L.T. 456=127 Ind. Cas. 841. 

Judge — Delegation of functions. 

A judge cannot delegate to the Police his judical func- 
tions. 57 Ind. Cas. 940 (Gat.). 

Judge— Delegation of authority. 

Judicial functions cannot be delegated without statu- 
tory authority. 9 S.L.R. 148 = 32 Ind. Cas. €34. 

Acceptance of post of Arbitrator. 

Practice of some Judges of accepting also the post of 
an arbitrator is strongly deprecated, for Civil Procedure 
Code nowhere contemplates such procedure. 117 Ind. 
Cas. 610= 1929 A. L.J. 808=51 All. 9 o 3=A.I.R. 1928 
All. 747. 

■ - Proof of erasure of writing in absence of other 
party. 

It is a thoroughly improper proceeding to have some- 
thing done by a pleader to prove to the private satis- 
faction of (he Court, that it is possible to remove 
writing from paper without leaving a trace of the writ- 
ing having been there. The Court should have this per- 
formance done in Court and in the presence of the 
other side. 118 Ind. Gas. 887=56 Cal. 442 = A.I.R. 
1929 GaJ. 479. 


—Reference to doenments outside record In 
absence of parties. 

No Court has a right to look at any documents or 
any papers other than those on the record, unlcM it giv« 
to the parlies to the suit an opportunity of being heard 
and making their submissions with regard to what is 
contained in documents ouUidc the record to which the 
Judge desires to refer if it becomes necessary to refer to 
other matters in accordance with the provisions in that 
behalf contained in the Code of Civil Procedure; reference 
to such evidence must only be made in the presence of 
the parties and after hearing them upon the evidence. 
67 Ind. Cas. 871= A.I.R. 1923 Cal. 194* 

Local Investigation. 

The Judge should not in civil cases himself hold a 
local investigation with a view to gather information 
which he might use as the foundation of his judgement 
although he might inspect the locality with a view to 
enable him to understand the evidence and in the 
absence of prejudice to the parties the mere fact that 
the Judge held the local investigation without recording 
a note thereof is not a sufficient ground for setting aside 
his decision. 15 G.L.J. 138, Applied. 9i Ind. Cas. 7*5 = 
A.I.R. 1926 Cal. 660. 

Jndge — Personal Inspection by a Jndge. 

A Judge can take a personal inspection of the site in 
dispute in an easement case, and decide the case on facts 
which he finds in his personal inspection and not in- 
ferences drawn from such facts. 35 Bom. 3*7 = *3 Bom. 
L.R. 313 = 10 Ind. Cas. 914. 

—Local Inspection — Magistrate, when to make. 

A local inspection by a Magistrate must be held 
sparingly and only to understand the evidence in the 
case and it should never be substituted for evidence in 
the case. The party against whom the result of the in- 
spection is used is greatly prejudiced and is put to 
irreparable disadvantage is not being able to remove 
the wrong impression from the mind of the Magistrate 
and the danger is intensified by the Magistrate holding 
the local inspection ex parte. 61 Ind. Cas, 712=22 
Cr. L.J. 424=1 Pat. L.T. 569. 

Holding Court beyond office hours. 

For practical purposes it is quite improper for a 
Judge to insist on sitting beyond the prescribed hours 
unless, of course, the lawyers in the case agree. The 
lawyers arc professional men who have to regulate 
their interviews in accordance with the regular and 
prescribed hours of the Court’s sittings and it is not 
reasonable except for really unavoidable necessity or for 
the agreed convenience of all concerned that a Court 
should insist on sitting at limes neither prescribed nor 
suitable. 89 Ind. Cas. 961=4 Pat. 646 = 26 Cr. L.J- 
i44t=A.I.R. 1925 Pat. 772. 

Court in camp — Pleaders not attending — Court 

deliver judgment without hearing them. 69 Ind. Gas 
640=A.I.R. 1923 Nag. 208. 

Successor should not condemn predecessor’s 

order in strong words. 

It is a very grave thing for one Judge to say that the 
order passed by another Judge particularly by his own 
predecessor in office is a ‘nullity and utterly void’ how- 
ever much he may doubt its correctness. 83 Ind. Cas. 
220 = 51 Cal. 715=28 C.W.N. 795 = 39 C.LJ. 399 = 
A.I.R. 1924 Cal. 83o. 

Judge is free to change his opinion as often as he 

likes until he has definitely made a final order. 75 Ind. 
Cas. 682=27 C.W.N. 792=A.I.R. 1923 Cal. 685. 

^Judge-Acting once as counsel In a cause. 

It is a long usage that a judge would refuse to adjudi- 
cate on a case in which he was working as coumef b(> 
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fore he was raised to the bench. But if he was acting 
in another case on behalf of one of the parties be^ when 
raised to bench, may adjudicate a case in which that 
same person is a parly. 31 G.LJ, 3i3=57vlnd. Cas. 22. 

— —Judge acting in two capacities. 

A Judge acting as Sub-Judge and Additional District 
Judge exercises jurisdiction as two distinct courts. 13 
N.L.R 203=42 Ind. Gas. 746. 

Judge — Statement of — Events in trial. 

The statement of the Judge trying a case as to what 
happened before him is conclusive on questions of fact. 
55 Ind. Cas. 628 (Cal.) 

Judge — Anonymous letters. 

Impropriety of addressing anonymous complaints to 
Court in connection wilh pending cases pointed out. 43 
Cal. 685 = 20 G.W.N. 278=23 G.L.J. 237 = 17 Cr. L.J. 
5=32 Ind. Cas. 657. 

■' * J udge-Reason of their exifitence. 

Courts do not exist for the sake of discipline but for 
tlic sake of deciding matters in controversy. (1914) 
M.W.N. 883=26 Ind. Cas. 337. 

Judge — Knowledge of, not to be imported. 

A Judge cannot without giving evidence as a witness, 
impart into a case his own knowledge of particular 
facts. In such a case the judge should decline to hear 
the matter. 16 Ind. Cas. 859 (Cal.). 

Judge — Personal opinion. 

A magistrate cannot import into kis judgment matters 
of opinion and inference based on circumstances not 
on record. 39 Cal. 476 = *6 C.W.N. 426=15 C. L. J. 
403=13 Cr. LJ. 156=13 Ind. Cas 844. 

^Judge — Private opinion. 

It is illegal and improper for a judge to introduce a 
private man’s opinion in his judgment nor can he 
allow his judgnjcni as to conviction or .sentence to be 
influenced by the said opinion. 8 P.W.R, 1909 Cr.= 
10 Cr. L J. 321=3 ImJ. Cas. 622. 

Judges trying a cause consulting another 

judge, propriety of. 

Judges who have h<-ard the arguments and who are 
responsible lor the decision can hardly wilh propriety 
rest it on the autliority of one who has not heard the 
arguinenif and is not responsil)Ic for the decision though 
he also may be a judge of the High Court. (tQol) 5 
C.W.N. 729=28 C. 621=3 Uom. L.R. 808=28 I. A. 
159 (P.C.). 

— — Judge ~Duty of— Adjudication of claim. 

It is the duty of the court to adjudicate on a claim 
as brought. It cannot direct parlies to .alter their 
claims, i. P.R. 1911=47 I’.LR. 1911=22 P.W.R. 1911 
=9 Ind. Cas. 673. 

Judge — Demeanour — Pleader. 

Magistrates should not by their demeanour give 
room to the .sospicicn that one practitioner is favoured 
at ilir expt-nre of the others. (1911) i M.W.N. 327 = 
2 i M.L J. 283= 12 Cr. L. J. 150=10 .M. L. T. 84=0 
Ind. C.as. 897. ^ ^ 

37. Practice— Judgment. 

See (i) C.P.C., O. 20, RR. I, 2, 3, O.41.R 

(2) CR. P.<'., S. 367. ^ 

iV NOTE 22 (b). 

(a; General. 

(b) Baisia of. 

'c) Consibccncy with pleadings. 

(di Estpunging from. 

(e) Suit upon. 


(a). General* 

— — Jndgpment — Binding force of. 

A judgment of a Court, so long as it subsists b bind- 
ing on the parties to the action in which it tvas given 
and their privies: it can however have no binding 
effect on persons, who were not any way privies to the 
judgment. A.I.R. 1949 P.C. 54. 


Judgment — Signed by after retirement — Same 

pronounced by succeed^g Judge — Legality* 

A District Judge retired from office on October 4, 
1927* The judgment was signed by him on 9^ 
October, 1927 and the same was pronounced in Court 
by bis successor on 17th October, 1927. 

Held, that (he Judgment was valid in law. 53 A. 133 
=A.I.R. 1931 A. 90=1930 A.L.J, 1566. 


Judgment — Amendment. 

Mistake of fact committed by High Court should be 
corrected in the High Court and not in Privy Council. 
94. Ind. Gas. 916=4 Rang. 5 * 3 = 1926 M. W. N. 489=3 
O.W.N. 735=A.I.R. 1926 P.C. 29 (P.C.). 

•—Erroneous statement, by counsel or misunderstanding 
by a judge can be corrected only by a review and not 
by appeal. 80 Ind. Cas. 601=22 A.L.J. 647=5 L*R*A. 
Civ. 404=A.I.R. 1924 All. 51O. 


Judgment — Finality. 

When issue cannot be re-opened, decision thereon 
must be accepted without inquiry. A. I. R. 1929 All. 
761. 

Legal judgmenU cannot be treated as mere countcrt 

in the game of litigation. They are serious pronounce- 
ments, for the mokt part by the judicial officers of the 
Stale, touching the rights or disputes of subjects, bring- 
ing home to those subjecu what the rules of justice 
required and arc enforceable, if need be, by the forces 
of the State. Moreover, when once pronounced iey 
cannot be lightly set aside. 

The Court has no jurisdiction after the judgment at 
the trial has been passed and entered to rehear the case. 
The only cases in which the Court can interfere after 
the passing .ind entering of the judgment are- (1) where 
there has been an accident or slip in the judgment as 
drawn up, in which case the Court has power to rectify 
u, and (2) where Court itself finds the judgment as 
drawn up does not correctly sutc what the Court 
actually decided and intended. {1896) 1 Gh. 673. 
Foil. * 

The mere fact that the parties to a suit were under 
the impression that the result of suing and being sued 
in the names of the respective attorneys of their respec- 
tive principals would be (he same as if the principals 
themselves were the parties litigant, is not sufficient to 
vitiate a judgment regularly pronounced. 99 Ind. Cas. 
742=1026 M.W.N, 832=4 O.W.N. i=a5 'M.L.W. 163 
= A.I.R. 1926 P.C. 136 (P.C.). 


Judgment — Setting aside. 

In the ju<lgment in a suit for damages for malicious 
prosecution it is not proper for the Judge to discuss 
the judgment in the criminal case, but if the conclusions 
arrived as by the Judge arc not based on the findings 
of the Magistrate or on evidence recorded by him but 
he has come to independent conclusions on the evidence 
produced in the case on the issues framed, bis 
ment is not vitiated merely on this ground, g 
Ca>. G28 = A.I.R. 1927 Lah. 120. 

— ■■ T echnical defect. 

The High Court refused to SCI aside (he proceedings 
in the lower Court or order an appeal to be re-hcard 
ab a firfii appeal in that Court merely on (he ground 
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of a technical objection to the form of the judgment. 
88Ind. Cas. 586=6 L.R.A, Civ. 393= A. I. R. 1925 
All. 808. 


•~*~'AmbigiiJty in jndgn&ent of lower Court Is a 
good ground. 

Where the Judge in the lower Court found in the 
earlier part of bis judgment that M was undoubtedly in 
possession of the house, and futher on he said: — ‘‘I 
nave been shown no ruling which requires that the 
possession of the house on the part of the widow must 
be exclusive. All that appears to be necessary is to show 
that she is in actual possession and that there has 
been no division between her and any other person.’* 


Held, that this was not a clear finding and the sen- 
tence in question may mean one of two things. It 
may mean either that M and the other heirs of the 
family were in actual joint possession of the house, in 
which case the decree of the court below would be 
clearly incorrect; or it may merely mean that M was 
not in possession adversely to the other heirs. 

Held, further that as M and her husband had given 
evidence that they were in exclusive possession of the 
house, as they were not cross-examined and as there 
was no evidence to the contrary and as the plaintiffs 
admitted they were out of possession at the time of the 
institution of the suit, the Judge could not have meant 
that M was not insole possession of the house and his 
decree cannot be attacked on this ground. 78 Ind. Cas. 
2I4=A.I.R. 1924 All. 729. 


Observations in Judgment. 

Where the order of a Munsif is set aside on appeal 
by the District Judge, the observations of the Munsif 
on the question of benami though not touched upon 
by the Appellate Court, cannot be relied upon by a 
party on the question of the benami nature of the 
transaction. 76 Ind. Cas. 241 =27 C. W. N. 38=370 
C.LJ. 265 =A.I.R. 1923 Gal. 121. 

— Per GouttS'Trotter, J: — An unappcaled order of 
predecessor could not be effectually reversed by the 
succeeding Judge. 68 Ind. Cas. 921 = 16 M.L.W. 608 = 
31 M.L.T. 284=A.I.R. 1923 Mad. 44=43 M.L.J. 480. 

Erroneous judgment and void Judgment. 

An erroneous judgment is a voidable judgment, for 
the argument that a judgment is erroneous assumes 
Iwth the regularity of the procedure and the jurisdic- 
tion of the Court to render it. An erroneous judg- 
ment is one which though regularly rendered, is con- 
trary to law or facts, arid is therefore liable to be re- 
versed by an appellate tribunal. 

An irregular judgment is aUo a voidable judgment 
but the distinction between an erroneous judgment and 
an irregular judgment is this that whereas an erroneous 
judgment will always be reversed by an Appellate Court 
^ irregular judgment will be reversed in Appeal or 
imored in a collateral proceeding only when it is shown 
that the irregularity in the proceedings has affected die 
merits of the case between the parties. 

A void judgment, on the other hand, is a judgment 
where there was total lack of jurisdiction in the Court 
torenderit. Such ajudgment is a mere nullity. It is 
not necessary to set it aside. 

Where there docs exist a jurisdiction but, in the 
exercise of the jurisdiction, the Court hag acted ille- 
gally or with material irregularity, the judgment is 
voidable, and it can be vacated in an appropriate 
proceeding either by the Court which rendered it, or 
under G.P.C , by the AppicHate Court, either in appeal 
or inrevision. 71 Ind. Cas. 705=2 Pat. 335=4 p.L.T. 
*47=A.I.R. 1923 Pat. 242. 


^Where the Appellate Court recorded a finding merely 

stating that the plaintiff has failed to discharge the 
burden of proof which lay very heavily upon him. 

Held; that the judgment is not a good judgment. 
A.I.R. 1923 All. 412. 

^Judgment simply repeating arguments of 

Counsel is unsatisfactory. 

Where the judgment of the Court is practically 
nothing but a recapitulation of the arguments of Counsel 
with a brief indication of the Court’s opinion with 
regard to the said arguments, the judgment cannot be 
regarded as satisfactory. 64 Ind. Gas. 929=2 Lah. 271 
=A.I.R. 1921 Lab. 119. 

——Failure to establish a custom. 

Where a plaintiff in order to succeed has to estabhsh 
a particular custom and he fails to establish it, the 
Court should only dismiss the suit. 60 Ind. Cas. 147 = 
7 O.L.J. 474. 

Hard case — Bad law. 

Hard cases must not be allowed to make a bad law. 
7 O.L.J. 164=2 U. P.L.R. (J.C.) 96=56 Ind. Cas. 
299 - 

Judgment — Statements in, as to admission of 

pleader — Value of — Rebuttal. 

The suggestion that the judges of the High Court 
might have misunderstood the conduct of the pleader 
in making certain admissions, could not be entertained 
in the absence of anything showing that the pleader 
called the attention of the court to the fact that the 
statement in the judgment regarding his conduct was 
wrong while the matter was still fresh in the minds of 
the judges. An affidavit filed before the Judicial Com- 
mittee long afterwards by a person who said he was 
present at the trial and the pleader made no admission 
as stated and the fact that the pleader was unable to 
recall whether in fact he made the admission or not, are 
wholly insufficient to prove that the statement in the 
judgment was erroneous. 21 C.W.N. 897=(foi7) 
M.W.N. 518=6 L.W. 437=42 Ind. Cas. 527 (PC!). 

—Judgment— Statements in — Court if can go 
behind. 

A Court should not go behind any statement in the 
judgment of another court. 13 Ind. Cas. 311 (Gal.). 


^Judgment — Findings of judge — To be specific. 

Judges, whatever reasons they may give in judgments, 
must make specific and precise statements of their 
findings. 37 Ind. Cas. 304 (All.). 

^Judgment — Preliminary point — No hearing on 

merits. 

An appellant is not eniiiled to a hearing on the 
merits if the appeal is liable to be dismissed on a preli- 
minary ground. 2 L. W. 999=18 M.L.T. 383 = 19 
M.L.J. 784 = (i 9I5) M.VV.N, {^17 = 31 Ind. Cas. 74. 


Judgment — Additions to, before decree. 

Where a decree lias not been drawn up and issued, 
the High Court can supplement its judgment with 
directions for carrying out ihe decision and to embody 
these in the decree. (1913) M.W.N . 906=21 Ind. Cas. 
545 - 


juugmont— ueiivery ot judgment on holiday— 

Not illegal — Remedy of aggrieved party. 

Delivery of judgment on a holiday is not illegal but if 
any person is injuriously afiected thereby he is entitled 
to a redress for the grievances. The English rule as to 

non docs not apply to India. (1912) 
M.W.N. 65 = 11 M.L.T. 84=22 M.L.J. 214=13 Ind. 
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^Judgment lost. 

Where a judgment has been lost, it is open to the 
judge to rewrite from memory the substance of it. 
(1907) 8 C.L J. 521. 

Appellate Court — Findings most be clear. 

It is the duly of the Judge when sitting as the final 
Court of fact to state in his judgment clearly what his 
findings are, and the High Court sitting in second appeal 
cannot deduce from casual statements in the judgment, 
findings of fact which are not clearly expressed. 67 Ind. 
Cas. 998=A.I.R. i 923 Cal. 278. 

Judgment — Appellate Court — Grounds of 

appeal to be specifically dealt with. 

An Appellate Court ought to dispose of specifically the 
grounds of appeal urged before it. Where the first court 
had recorded that a parly has closed his case, it can- 
not be urged in appeal that that court bad refuted to 
receive further evidence, without conclusively proving 
that the record is wrong. 3 P*W.R. P.L.R. 

1914=23 Ind. Cas. 352. 

(bj. Basis of. 

Judgment —Suspicion. 

Court’s decision must not rest on suspicion but upon 
legal grounds establUhed by legal testimony. 123 Ind. 
Cas. 220 = 7 O.W.N. 373“A I R- iQSoOuah 272. 


—.—Judgment — Surmise. 

Tudgment must be based on legal evidence and not 
on surmise. 98 Ind. Cas. i29=A.l.R. 1927 Cal. i4o. 

'pjjc Court’s decision must rest not upon suspicion but 

upon legal grounds csUblishcd by legal testimony. 94 
Ind. Cas. 420=A.I.R. 1926 Oudh 469. 


•Decisioa — Grounds for. 

A Court must base its decision upon legal ground 
established by legal testimony and not upon suspicion. 
80 Ind. Cas. 692 = A.I.R. i925 Oudh 171. 

\ judgment is liable to be set aside where it ss con- 
jectural and based on inadmissible evidence, A.I.R. 1923 
Fat. 37. 

Court’s decision should rest not on suspicion but legal 

grounds established by legal testimony. 66 Ind. Cas. 

694=34 C.L.J. 33 = 25 C.W.N. 942 = A.I.R. 1921 Cal. 
435- 


Judgment— Conjecture. 

A contention on conjectural grounds is of no weight, 
25 Ind. Cas. 935 (Cal.). 


Judgment —Suspicion — Decision based on. 

Suspicion though a ground for scrutiny cannot be 
made the foundation of a decision. 34 AH. 511 = 12 
M.U.T. 392=15 O.G. 278=14 Bom. L.R. 1073=10 
A.L.J. 373=*7 C.W.N. .}9=i6 C.L.J. 629 = (1912) 
M.W.N. 1052 = 23 M.LJ. 711=39 LA. 68=17 Ind. 
Cas. 396 (F. C.). 

Judgment — Conjecture —Surmises indepeodent 

of Surrounding facts — Miscarriage of justice. 

The practice of singling out one fact and makii»g a 
surmises independent of llie surrounding circumstances 
is very likely to mislead and r.ause a miscarriage of 
justice. 14 Ind. Cas. 95 (Cal.). 


— — Judgment —Conjectures. 

A judge should iujI base Ills decision in favour ofpar^ 
on conjectures as to juaticrs of f.act, nowhere uHegra 
by the party. 93 F.R. 1910 = 128 F.W.K. 1910=186 
F.L.R. 1910-B Ind. Cas. 353- 
— ^JudgmcDt — Coojecturc. 

Conjectures are im subuiitutc for proof where a solemn 
deed by die father is sought to be set aside by the ton. 


35 Cal. 1039=42 P.R. 1910=12 C.W.N. 1049=35 I. A. 
206=8 C.L.J. 359=18 M.L J. 379=128 P.W.R. 1908= 
4 M.L.T.2o7 = ioBom. L.R. 790=6. Ind. Cat. 72i* 
(P.C.). 

Discussion about speculative theories built on medi- 
cal books without any facts established by the evidence 
in the case was condemned : 23 Gal. 1 (P.C.), Appr. 
98 Ind. Cas. 567 = i Luck. 403 = 3 O.W.N. 761=29 O.G. 
305=31 C.W.N. 438=A,I.R. 1926 P.C. 97 (P.C.). 

It is not open to a Court to speculate, 76 Ind. Cas. 

881=30 ML.T. i 68=A.I.R. 1922 Mad. 341=42 
M.LJ. 124. 


-Judgment — Propriety. 

Judgment based on evidence recorded in another 
suit at the request of one party but in teeth of the 
opposition of the other party is liable to be set aside. 
85 Ind. Cas. 912=35 M.L.T. ioi=A.l.R. 1825 Mad. 
230=47 M.L.J. 640. 


— — Judgment — Materials for. 

Every Court is bound to base its decision not merely 
on evidence ** but on “ matters before it ”. The ex- 
pression “matters before it” in S. 3 of the Evidence 
Act includes matters which do not fall within the defi- 
nition of evidence *’ as given in that section. There- 
fore in determining what is evidence other than 
“evidence” in the phraseology of the Act, the definition 
of “evidence” must be read with that of “proved” 
given in the said section. 79 Ind. Cas. 6 o 9=A.I.R. 
1924 Nag. 385. 


Judgment — Extraneous matter. 

Where judgment of a trial judge on a question of fact 
was vitiated by extraneous matter, the appellate judg- 
ment was liable to be reversed as it must have been in- 
fluenced by the finding of the trial Judge on that 
question. 44 Cal. 711=25 C.L.J. 66=21 C.VV.N. 549 = 
18 Cr.L.J, 477 = 39 Ind. Cas. 317. 

Judgment — Validity of — District Judge follow- 
ing a finding of Divisional Judge in another case 
— Validity. 

Where a District Judge affirms a decree following a 
finding as to the customs arrived at by a Divisional 
Judge in another case, he dues not apply his mind to the 
point and his procedure is irregular. 221 P.W.R. 1915 
=43 P.L R. 1915=27 Ind. Cas. 980. 


Judgment — Conviction — Magistrate seeking 

advice of Dt. Magistrate as to jurisdiction, 
improper. 

Where a Magistrate before whom an accused was 
placed on trial bccatnc doubtful as to his jurisdiction, 
and thereupon sought the .-idvicc of the DistricC Magis- 
trate .and on the receipt of the latter’s opinioln on the 
question of jurisdiction, proceeded to try the case. 

Held, that the Magistrate should not have asked for 
tlic advice of the Dt. Magistrate in the way he did, but 
v/as bound to finish his inquiry, complete nil record by 
the reception of all evidence of relcvent facts including 
the facts which bore upon the question of accused’s 
amenability to his jurisaiclioii, and then as a Magistrate 
pass such order as seemed to him to be legal and 

proper. 37 Bom. 144 = 14 Bom. L R. 891 = 13 Cr. L.J. 
786=17 Ind. Cas. 53o. 


— — ^Judgment — Validity— Judgment on materials 
not evidence or on personal knowledge of the 
Judge. 

A Judgment on material! that arc no evidence or 
on personal knowledge of the judge is invalid. 38 Cal. 
t53**2 Gr. L.J. 355 = 10 Ind. Cai. 955. 
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(c). Consistency with pleadings. 

~ — Jadgnaient — Pleadings. 

Judgment incontistcnt with pleadings and issues — 
Pleading should be amended and issues framed if 
necessary, giving counsel opportunity of dealing with 
case as then set up, 3a Bom. L.R. 454=A.I.R. 1930 
Bom. 249. 

Plea — Decision in a case should be consistent 

with the pleadings; else the defendant may be 
taken by surprise. 

The general rule is that it is necessary that the deter- 
minations in a cause should be founded upon a case either 
to be found in the pleadings or involved in or consistent 
with the case thereby made: (i 1 M. I. A. 7, Foil.). But 
there arc exceptions to that general rule, of which the 
underlying principle is mainly for the protection of a de- 
fendant, so that he should not be taken by surprise: 115 
Ind. Cas. 379=52 Bom. 875=30 Bom. L.R, 1277 = 
A.I.R. 1928 Bom. 484. 

— — A Court is not competent to rest its decision on a plea 
which does not arise out of the pleadings. 74 Ind. Cas. 
369=9 O.L.J. 629=27 O.G. 64=A.I.R. 1923 Oudh 1 14, 

Tort — Damages — Collision between motor and motor 

cycle — Suit for damages — Decision must be absolutely 
consistent with pleadings. 66 Ind. Cas. 745=334 C.L.J. 
178=25 C.W-N. 5X9=A.I.R. 1921 Cal. 543. 

— —Judgment — Redemption suit — Finding on a 
point not set up in defence. 

A finding that the transaction was in fact a sale is 
wrong when defendant only pleads that the transaction 
was a sham one to mask the real fact. 7 O.L.J. 389=58 
Ind. Cas. 115. 

— — Judgment— Case not set up in the plaint. 

A party is not entitled to a claim not set up in the 
pleadings nor consistent with it though the court sets 
forth such a claim for him. 3 U.B.R. (1920) 201=57 
Ind. Gas. 873. 

^Judgment— Salt on easement — Decree on foot- 
ing of natural right. 

A plaintiff who claims a right of easement but fails 
to esublish the exercise of the right for the statutory 
period, cannot succeed upon his natural right. The 
Court cannot make out a case not set up in the plaint 
and then grant relief. 56 Ind. Cas. 970 (Pat.). 

^Judgment — Court not to set np. 

The Court is not entitled to set up a case for plainlift 
which not only he did not set up but on the contrary 
which he definitely repudiated through his counsel. 
56 Ind. Cas. 638 (Lah.), 

—Judgment — Not to be set up. 

The Court is not justified in setting up a new case 
for the plaintiff on grounds not raised by him in the 
plaint or pleadings. 50 Ind. Cas. 160 (Lah.). 

Judgment— Decision on point not raised by 

either party — Procedure. 

A judge commits an error in ignoring the allegations 
of the parties and deciding the case on a point which 
found no place in the pleadings. 136 P.W.R. iqi8 = 
46 Ind. Gas. 646. 

— ^Judgment— Case not set up by plaintiff or 
defendant. 

'^e Court cannot set up a case which is neither the 
plaintiff’s nor the defendant's and where in such a case, 
an appeal is dismissed, the High Court remanded the 
case for rehearing. 40 lud. Cas. 46? (Cal.), 


— Judgment — Case to be based on pleadings. 

The Court should never arrive at a conclusion in 
accordance with the case of neither side and each case 
must be based upon the pleadings. 34 Ind. Cas. 466 
(Pat.). 

^Judgment — New case not to be made. 

If a point is outside the pleadings, a court is not 
competent to decide on the point. 34 P.R. 1916=54 
P.W.R. 1916=31 Ind. Cas. 386. 

Judgment — New case not to be set np. 

A suit should not be decreed on the basis of a claim 
not set up in the plaint or raised in the issues or even 
in the memo of appeal. 131 M. 531; 2 C. 411, Foil, i 
L.W. 853=1914 M.W.N. 784= 25 Ind. Cas, 934. 

— — Judgment — New objection — Not to be raised. 

Where in a suit for mere declaration challenging an 
adoption no objection was taken by the defendant as to 
the form of the suit and no issue was raised regarding the 
right to tlie properly. 

Held, that it was not open to the court to take up the 
point suo motu in its judgment and decide it adversely 
to the plaintiffs. 287 P.L.R. 1913=177 P.W.R. 19x3= 
94 P.R. 19x3=29 Ind. Cas. 454. 

Judgment— Court’s duty. 

The Court cannot make out a case not set up in the 
plaint, and not supported by plaintiff’s witnesses. 5 Bur. 
L.T. 167=6 L.B.R. 74=17 Ind. Cas. 900. 

^Judgment — Decision different from the case 

of either party. 

The Court should not decide a suit in a way which 
is not the case of either party and on a matter on 
which no issue was raised. (19x2) M.W.N. 177=15 
Ind. Cas. 185. 

Judgment — Pleading — Dismissal of suit* 

A suit cannot be dismissed on the finding on a point 
which is not raised either in the written statement or 
specifically raised in the issues 1 1 Ind. Cas. 25 (Sind). 

Judgment — Pleadings— Findiug of Court. 

When the plaintiff claimed a certain plot as their own 
and defendants claimed a right of way. 

Held, the lower court cannot give a finding of com- 
mon ownership, 9 M.L.T. 360=9 Ind. Cas. 640. 

Judgment— Suit brought on one ground — 

Decree passed on another ground. 

Suit brought on one ground cannot be decreed on a 
different ground, which the defendant had no opportu- 
nity of meeting. 34 Bom. 244=11 Bom. L.R, 237=2 
Ind. Cas. i46. 

(d) Expunging from. 

See (i) C.P.C.,S. 151 AND O. 20, R. 4. 

(a) Cr. P.C., SS. 367, 439 AND 56[-A. 

Judgment — Expunging from — Finding If can 

be expunged on the ground that it is unneces- 
sary. 

Where evidence is produced by both parties on all the 
issues and definite findings arrived at, it is not open to 
the parly adversely affected thereby, to ask in appeal 
that a finding be expunged from the judgment on the 
ground that it was not necessary for the decision of the 
case. 51 Ind. Gas. 392 (Gal.). 

Judgment— Expunging from— Pleader’s re- 
marks against, by court. 

Where a pleader is justified in making a suggestion 
the court should not make any remarks describing the 
suggestion as a daring attempt to mislead the court 
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Such a remark should be expunged from the record. 
15 Cr. LJ. 420=24 Ind. Cas. 156. 

(e). Sait upon. 

Suit upon judgment— Competency — Suit upon 

preliminary mortgage decree for sale — Maintain- 
ability. 

It is true that a suit can be filed upon a debt create 
ed by a decree. But a debt is a personal obligation to 
pay an ascertained sum of money and therefore, the 
relationship oi a debtor and creditor is necessary to 
found an action upon a judgment which creates a debt. 
Where no such personal obligation exists, as in the case 
of a preliminary mortgage decree for sale, it follows 
that an action upon a preliminary mortgage decree is 
incompetent. A personal obligation can arise only when 
the mortgage security is iosuflicient to discharge the 
mortgage debt and when an order is made pursuant to 
0.34, R. 6, C. P. Code. I.L.R. (1946) Kar. 110=228 
Ind. Cas. 54=A.I.R. Sind 12. 

• 

38- Practice — Judicial order. 

See alsoJUDIClAL ORDER. 

Order by Court made or deemed to be made in 

presence of parties — Finality and binding character of— 
Right of parties to reopen. See C.P. CODE, O. 38, R* 
9 (b). I.L.R. (1949) Gut. 578. 

— - J udical Order. 

Court is not justified in passing an order to the detri- 
ment of judgment-debtor without giving him an oppor- 
tunity to show cause against it. iiC Ind. Cas. 714 
(Lab.). 

— Forir**! order — Necessity for. 

There is no provision in the C.P. Code, requiring a 
Court when deciding any matter which is other than a 
regular suit to draw up a formal order in addition to 
and distinct from the document containing the reasons 
for the order: 6 C.W.N. 2O3, Foil. 113 Ind. Cas. 646 
=A.I.R. 1929 Mad. 121. 

— — Court overlooking small formalities and 
granting relief — Order is uoi illegal. 

Forms and rules arc prescribed for the guidance of 
the Courts and the litigants. Where a Court overlooks 
certain small informalities and grants the relief asked 
for, it is not open to the party against whom the relief 
is granted to question the correctness or the legality of 
the Court’s order on the grotind that the application 
on which the relief is granted is not in the proper 
form. Where one relief is claimed and another is 
granted, the Court may be said to act illegally or 
with material irregularity but when a certain prayer U 
specifically made untlcr a rule which permits the 
inakiog of that prayer and when the Court grants Uic 
prayer overlooking the informality, if any, the order of 
die Court is legal. 107 Ind. Cas, Q98 = A. I. R. 1928 
Mad. 129. 


Finality. 

A wrong order when passed becomes final unless set 
aside in accordance with law. 92 Ind. Cas. 235=7 
L.L.J. 553=26 P.L.R. 837=A.I.R. 1926 Lah. 24, 

The genera] principle is that persons whom itii de* 

sired to bind by proceedings can and must be im- 
pleaded in them. 69 Ind. Cas. 977=16 M.L.W. 623 = 
1922 M.W. N. 731=32 M.L.T. 98=A. I. R. 1923 
Mad. 57“43 M.L.J. 559. 

Courts arc forbidden to issue prohibitory orders by 

telegram. 67 Ind. Cas. 771 = 11 L. B. R. 294=1 Bur. 
L.J. 28=A.I.R. 1923 Rang. 6. 

— — Ex'PAirte order — Application to set aside— 
Must be considered on merits. 

When a widow of one of the decree-holders got her 
name recorded in place of her husband without notice 
to other decree-holders and when the other decree- 
holders applied to be beard as to whether the order was 
wrong. 

Held, that the Court is bound to decide whether the 
ex-parte order was correct. 70 Ind. Gas. 859=A.I.R, 
1922 Bom. 280. 

Judicial order — Successor If bound by thsU 

order. 

An order made by a judge is binding on his succes- 
sor, till set aside in due course of law. 21 C.L.J. 571 = 
29 L.G. 966. 

Jodicial order— Order by predecessor in 

office — Whether successor can go behind. 

Id one and the same Court a successor in office 
cannot go behind the order of bis predecessor and 
cancel it as incorrect. 1 O.L-J. 682=26 Ind. Cas. 872. 

^Judicial order — Transfer of presiding officer 

of court — ^Judge cannot re-open. 

If the prciiding officer of a court has decided a 
question involved in a case and is transferred and 
succeeded by another officer the latter cannot re-open 
the same question again except on the ground of some 
palpable mistake committed by the former. 204 P.L.R. 
1910=8 Ind. Cas. 779. 

^Judicial order — Hearing parties— Omission 

of — Remand. 

If a court passes an order on application without 
hearing the objection of the other party, the appellate 
court must set it aside and remand the case for a freih 
decision on the evidence of both parlies. 17 P. W. R. 
1912 = 240 P.L.R. 1912 = 14 Ind. Cas. 379. 

Appeal— Opportunity not given to appellant 

to be heard — Dismissal — Propriety. 

Where on the presentation of appeal, appellant’s 
pleader was asked to argue the case at once and on 
his failure to do so, the appeal was dismissed. 

Held, that ihe appeal ought to be reheard as rea- 
sonable opportunity was not given to the appellant to be 
heard. 6 M.L.T. 309=10 Cr. L.J. 491 =4 Ind, Cas. 97. 
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39. Practice — Jurisdiction. 

See also; (i) C. P. C,, Ss. 16-21 

(a) Jurisdiction 

(a) GoDcral 

(b) Civil and Criminal Court 

(c) Civil and Revetilie Court 

(d) Objection to 

(e) Waiver. 

39 (n) • Practice— Jurisdiction —General. 

——Jurisdiction of Court — Question doubtful— 
Duty of High Court. 

Where the question involved is one of jurisdiction 
and it is not free from doubt, it is the duty of a High 
Court to seize it. 50 P.L.R, 3i8 = A.I.R. 1949 E.P. 
263. 

Exercise of unusual jurisdiction of maklog 

bargain which parties themselves had not specifically 
made to prevent fraud. 

The C.)urt does not exist for the purpose of making 
a new contract between the parties, but merely to 
determine and enforce such a contract, if any, as the 
parties themselves have made. But in very excep- 
tional circumstances such as to prevent a fraud on a 
party who has erected buildings on another man's land 
in consequence of certain expectations held out to him 
the Court can exercise that very unusual Juiisdiciion 
of making a bargain which the parties themselves had 
not specifically made. This jurisdiction, however, 
being unusual, and at tbe same time of a powerful 
character, must be exercised with all due discretion: 
183 Ind. Ca». 481=53 Bom. 792=31 Bom. L.R. 1310= 
A.I.R. 1930 Bom. 84- 

—A Civil Court has no jurisdiction to restrain a 
party by an injunction from pursuing her remedy, 
under S. 488, Gr. P. G. in a Criminal Court. 1930 
Cr.C. 1 153= A.I.R. 1930 Cal. 763. 

Where a Court of a particular place is vested 

with the powers of a Small Cause Court to try suiis 
up to a particular amount, whoever occupies that 
Courtis competent to try those suits. 121 Ind. Cas. 
803=7 Rang. 8 o 9=A.I.R. 1930 Rang. 139. 


letters of administration, as representing the estate of 
tbe deceased, provided such person undertakes to take 
out probate or letters of administration prior to any 
formal decree being drawn up: In Re, Richardson, 
(•893) 3 Ch ia6, Foil. 120 Ind. Cas. 338=31 Bom. 

L. R. 51 t = A.l.R. 1939 Bom. 289. 

Person has remedy in Civil Court if act of 

Muncipai Committee is arbitrary, oppressive and oltra 
vires. 115 Ind. Cas. 755=A.I.R. 1929 Lab. 774. 

Mortgage su^t —Objection a« to paramoant 
liilo not raised and decision reached. 

When the parties to a mortgage suit allowed a 
matter of paramount title to go to trial without objec- 
tion, a reversal of the judgment of the fir«t Court on 
tbe ground that the isnue was not properly triable in 
the action should not be allowed. There cannot be 
said to be a flaw in the matter of jurisdiction. At the 
mi>st there is an und> e or unnecessary exteosior^ of the 
frame of the litigation and the scope of the enquiry. 

1 13 lad. Cas. A.I.R. 1928 Nag. 306. 

Suit premature at institution — Cautc of action 

maturing during pendency of suit — Suit should not be 
dismissed. 89 Ind. Cas. 333=A.I.R. 1926 Lab. 145. 

No Court can confer jurisdiction on itrelf by 

wrongly deciding Pacts necessary to be proved to 
determine a question of jurijdiclion. 98 Ind. Cas. 65 = 
A.I.R. 1926 Mad. 1089=51 M L. J. 394. 

— — Jorisdlctlon — Want. 

No jurisdiction can be conferred by practice however 
long continued it may be. 4 L.W. 402 = 37 Ind. Gas. 

436- 

—Jurisdiction over foreign subject. 

When the ju-'isdiction of a Court in British India is 
involved against a subject of a foreign Stale on the 
ground that by coming wi'hin the physical boundaries 
of the jurisdiction of that Court hr is liable to be sued 
as if he were a subject of His Majesty, a duty is cast 
upon the Court to be as jealous in safeguarding his 
liberties as if be were for all purposes a subject of 
His M.ijc»ty. 94 Ind. Cas. 512=50 Mad. 27=1926 

M. W.N. 328=24 M. L.W. 94 = A.I.R. 1926 Mad 584 = 
50 M.L. J. 348. 


— —Court disowning jurisdiction by assigning to 
suit character which plalotifiT did not intend it 
to have. 

It is not permissible for a Court to disown jurisdic- 
tion by assigning to the suit a character which was not 
intrnded by the plaint fls to have and which cannot 
be aiiigned to it without resorting to a farTctchcd 
theory not based on the allegations contained in the 
plaint and on a proper consideration of the entire 
frame of the suit. 116 Ind. Cas. 0o2= 1929 A.L.J. 
890 = 10 L.R. A Rrv. 363 = 51 All. 9a6 = A.l.R. 1929 
All. 669. 

— ^Power to add a person who has not attained 
probnte. 

In a case of an originating summons Court has 
jurisdiction, notwithstanding S. 213, Succession Act to 
add a person, who has not yet obtained probate or 

12— F. Y D.— 48-A. 


—^Valuation. 

Valuation found by Sub-judge was challenged In 
High Court which incicabca the valuation and held 
that appeal lay to it on the increased valuation though 
on the valuation of the sub-Judge appeal lay 10 
District Judge. 94 Ind. Cas. 343=1 Luck 202=13 
O.L.J. 229 = A.I.K. 1926 Oudh 428. 

Successor can override predecessor’s order 

regarding application under O. 9, R. 13. 

Where, on the application under O. 9, R. 13 the 
Court passed the order that it should be considered 
after taking the evidence of ihe parties: 

Held, that the succ cs>or ol the Judge who parsed 
the order is not precluded from going into the pro- 
priety of the applir.niiitn, po ind. Cas. 512-42 
C. L. J. 224 = A.I.R. iy2jC:al. lot-.., 
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The Lower Court is iuconipetent to deal with 

dircciioiis and costs on commissioner’s report while an 
appeal is pending from an oider on objections to 
the commissioner’s report. 72 Ind. Cas. 401=25 
Bom. LR. 237 = AI.R. 1923 Botn. 200. 

Parties should place before Court all avail- 
able matciials* 

Where the jurisdiction of the Revenue authorities 
was challenged by a par'y as against the Government' 
it was tneumbrne on the advisers of the Crown to 
place before the Court all the materials available with 
a view to establish that jurisdiction had been assumed 
in strict complaince with statutory requirements. 70 
Ind. Cas. 510=36 C. L. J. 345s=50 Cal. 276 = A.I.R. 
1923 Cal. 233. 

— — The plaint must be read before anything else is 
done, and, if it diicloset no cause of action, the suit 
dies without reaching the point when jurisdiction can 
be discussed, or rather there can be no jurisdiction 
unVss ih*cre be a cause of action. 75 Ind. Cai. 165= 
A.I.R. 1923 L=4h. 290. 

——Jurisdiction— Special court. 

Ordinarily wben jurisdiction has been conferred 
upon a special C^urt for the investigation of matters 
which may panibly be in controversy such jurisdiction 
is exclusive. 10 C. 991 followed. 

The Land Ai quisition Act creates a special jurisdic- 
tion and provides a special remedy. It would not 
be reasonable to hold that the Legislature haying 
provided a special remedy in the Land Acquisition 
Act intrnded to make it optional with a parly to 
apply for a reference under S. 18 or to institute a suit 
in the ordinary Civil Court. 

A person having been served with a notice under 
S. 9 was bound to apply for reference under S. 18 
when he was dissatisBed with the award. He cannot 
maintain a suit in the ordinary Civil Court- 65 Ind. 
Cas. 711=26 C.W.N. 5 o 6=A.I.R. 1922 Cal. 4, 

■ ' Appeal against queatioD of, lion. 

The practice in the Madras High Court is to allow 
an objection to be taken to an order on the ground of 
want of jurisdiction by way of appeal. 72 Ind. Cas. 
^82 = 1922 M.W.N 4n3 = A.I.R. 1922 Mad. 416. 

— — Contract — Breach — Canada — Britiih Columbia— 
Rules of the Supreme Court of British Columbia — 
O. II, K. i (c) — Leave to sue — Contract for sale of 
ships — Reasonable evidence of contract is sufficient — 
Defendant can prove absence of contract, at bearing. 
A.I.R. 1921 P.C. 193 (P c: ), 

Court ia not boond to pass nugatory order. 

Obiter. — Where f.\ci8 have come into existence 
which would make an order for relief nugatory, a 
Court has always Jurikdiclion to refuse to make the 
urH< r, ko (hat if a registered proprietor has already been 
adjudged by a comjwiciit Court to have no tide, he 
will not be given a decree for rent notwithstanding 
8 . 60 of the Bengal Tenancy Act. 61 Ind. Cas. 386= 
0 P-L J. 658==2 P.L.T. 337=»92J P.H.C.C. 201 = 
A.I.R. 1921 Pat. 363. 

Juriadictioo — Irregularities in initial 

pi'Oceiiure - Effect. 


m 

Where, in a case which a Court is competent to 
try, the parties go (o trial" on the merits without 
objection one of the parties cannot subser^uently 
dispute the jurisdrerion of the Court on ihe''grouDd of 
irregularities in the initial procedure which if objected 
to at the initial stages would have lead to the dismissal 
of the suit 9 A. 19 1 Foil. 40 Ind. Cas. 2 (P^t.) 

^Jurisdiction —New enactment.. 

The Court competent to !decidc‘ appeals filed 
before a new Act was introduced.but pending in the 
Court, is the Court which would dispose of them, bad 
they been filed after the new Act. 43 P.W.R, 1916= 
8« P.R. 1916=132 P.L.R. t 9 ’ 6-35 ind. Cai. 67. 

4 

—^Jarisdiction— Court having no jurisdiction 

If can go into merlis. - ^ 

Where a Court finds it has no juiisd'Ciioo, it sh'^uld 
not go into and dispose of the case on the merits. 
45 P.W.R. 1912=73 P.L.R. I 9 I 2 «I 3 Cas. 401. 

—Competency of cou^ to call opoa plaintiff to 
prove bona fides of claim if there is reason to believe 
that all^ation in plaint is falsely made to avr)id 
jurisdicUon of Small Cause Court. 

Where the court of first initaa^'e thinks that there is 
reason to believe that an allegation in the plaint is 
falsely made to avoid jurisdiction of the Small Cause 
Court, it can require the plaintiff to satisfy the court 
that the allegation is bona fide and not merely 
colourable for ehanging the venue. (1899) 24 M. 156. 


39 (b). Practice — Jurisdlction^Civll and 

Criminal Court. 

— ^juriadjetion — Matter agitated and decided in 
civil Court — Same matter cannot be agitated in 
criminal Court again. 

A criminal Court should not, except for very 
exceptional and cogent reasons, go behind the finding 
of a civil Court which has been arrived at on merits. 

Where the civil Court grants a decree on the bast# 
of a bond which is alleged the have been executed 
Under duress, and the plea of wrongful confinemen*i 
extortion and duress raited by the complainant in the 
civil suit is decided against him, the complainant shall 
not be permitted to agitate the same plea in a 
criminal Court: 33 P.R. 1910 (Gr.). Foil. 120 Ind. 
Cas. 186 = 31 P.L R. 60= 1930 Cr.C. 30=31 Cr.L.J. 
48 = A.I.R. 1930 Lah. Cx. 

—“Criminal Court cannot usurp the function of 
Civil Courts in ordering the return of goods got law- 
fully by a (bird parly. 4 L.B.R. 25 followed. 65 Ind. 
Cas. 1000 = 23 Cr.L J. 216=11 L.B.R. 2i7=A.l.R. 
1922 t.B. 17 .' 


39 (c). Practice— Jurisdlcdoo — Civil and 

Revenue Court. 

JorJadlction— Civil and Revenue Court. 

Where from the plaint as framed it it possible to 
deduce that the one and only object of the plaintiff is 
really to obtain a declaration of his right to a tenancy 
the suit IS triable by a revenue Court only, whether 
or no one of ihr rell,«fi asked for is such a relief as 
coul<l, il (Uai alone had been asked for, be culertained 
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' by a Civil Court, because it is the ciscnlial object of 
the plaintitf which hai to be coiisidcfcd and if he can 
obtain that object by a suit in the revenue Gouii, the 
revenue Court is the proper Court. 118 Ind. Ca». 
583 «»i<J 29 A.L J. 1026=10 L.R A. Rev. 35b = A.I.R. 
^1929X11.613. 

A suit for profits wa* instituted in Revenue Court 

wherein the Court held that the plaintiff’s name had 
been rightly recorded in respect of the shares for the 
profits of which the suit was brought. The question 
of title was refertcd l<> the Civil Cjurt which however 
did not completely decide 'he »ame and during the 
pt ndeucy of the sui the Revenue Court made altera- 
tions in the Revenue papers, to plaintiff’s detriment; 

Held, that the plaintiff was entitled to obtain profits 
in respect of the sl»arc w’hich stood recoj-ded in her 
name at the date of the insiitution the suit and 
-during the 'tars for which pri'fin were claimed. 29 
In i. Ga'. 509, Dist. 18 .A.L-I. 1008, Foil. 63 Ind. 

Cas. 9-!6=43 All. 697=19 A.L.J. 732 = A. 1 .R. 1921 

All. 124. 

— — ^JurindictioB — Civil or Revenue Courts^Cas© 
partly triable by eacb. 

In a rase cognizable partly by Civil Co irt and partly 
by a Revenue Court, the Civil Court should disoose it 
off to the extent cognizable by it leaving the rest to 
the plainl'fr to lodge a fresh suit in the Revenue Court 
if so advised. 047 P.L.R. 1912 = 261 P.W.R. 1912 = 
16 Ind. Cav. 752. 

—-'Jurisdiction— 'Civil or Revenue Courts— 
Dif 1*^0000 of opinion Matter to be referred Co 
Chief Court. 

Where a diff ren;c of opinion arises as to W’heihcr a 
suit is cognizdblr by the Revenue Court or a Civil 
Court, the matter should be referred to the Chief 
Court. 4) P.W.R, 1912=101 P.L.R. 1912 = 13 Ind. 
Cas. 447. 

' Civil C' utt holding suit non-entertainahle by it 
but entcriainal'lc by revenue C'*urt cannot dismiss 
suit but must return plaint for presentation to proper 
Court. « 16 Ind. Cas. **02=1929 A.L.J. 800^^10 
L.R.A. Rev. 363=51 All. 926 = A. 1 .R. 1929 All. 669. 


39 »d). Practice — Jurisdictior. — Objection to. 

— — Jurisdiction — Objection to jurisdiction In 
second appeal. 

Where defect as to juriidlclion is n)ainfe«t an objec- 
tion to jtirUdiction must be allowed even in socr>nd 
appeal and even though the objection in not taVen in 
grounds of appeal : A, I. R. 1974 P C. 95, Full. 1^0 
Ind. Car. 681 —A. I.R. 1030 AM. 519. 

Small Cause suit tried as ordinary suit without 

objection in trial or fpst .AppePate Com t— Objer tion 
at to jurlsdicttou cannot be entertained in second 
appeal. 2 1 Cal 249. Appr. 9S Ind. Cas. 1071 =A. I. R. 

1927 Nag, T20. 

Objection whether can be raised in revision 

* The objection as to jurisdiction ii not one merely of 
the place of suing but as to the nature of the Court 
itself and it may affect the right of appeal. Come- 


qucntly the objection as to jurisdiction can be enter- 
tained in revision bccaure on that ques ion there tan 

be no estoppel by conduct of parties. * 93 ® J* 997 
= 52 A. 947=A.I.R. 1930 A. H73. 

Objection to, can be raised at any stage if facts 

proved discioie the defect. A.l.R. 1924 P.C. 95 * FolK 
lOt Ind. Gas. 524=49 All. 686=25 A.L.J. 42i=A.I.R. 
1928 All. 38* 

Plea of — When to bo raised. 

The question of juritdiction should be raised in the 
Court of first instance and it should be given effect to 
by the Appellate Court only when prejuoice is caused 
by the trial in ihc first Court* 79 Ind. Cas 857 ~ 
A.l.R. 1925 Mad. 171. 

—The question as to whether Civil Court has 
juri*dicton to try a suit, tboueh abandoned in the 
trial Co rt can be raised in appeal, il Mad. 26 P C. 
Foil. 77 Ind. Cas. 795=50 Cal, 948 = A. 1 .R. * 9^4 
Cal. 233. 

M.- — Jarisdiction— ‘Objection to rescissions. 

An objection to Jurisdietien must be decided bv the 
Court. 06 Cal. 713=9 C.L.J. 563= 13 C.W.N. 654= 

I Ind. Cas. 356. 

39 (o). Practice — Jurlgdiclion— Waiver. 

—Jurisdiction— Submissiou by parties — If can 
be questioned Waiver— What is. 

■ V here the partieti to a suit which a Court is 
competent to try, join issue and go to trial, they cannot 
afterward* dispute the jurisdiction and they mu^t be 
pre'umed to have waived thejr objection by their 
submission to it. 36 Cal. 193=5 C.L.J. 611=^ !nd, 
Cas. 913. 

40. Practice — Justice, equity and good cooRcience. 

— Jnstlco, equity and good conscience— 
Common Law of England. 

When a case has to be decided ac'^ording to ju»ti<c, 
equity and good con^rience what th' ulH be followed is 
the Common Law of England: 48 Cal 3*^8. Foil. g6 
Ind. Cas. 913=27 P.L.R. 375=A.T.R. 1926 Lah 472. 

English Law should bo applied. 

The decision of a case according to the principle* of 
justice, equity and good conscience has geuerallv meant 
decisi'm according to the principles of English T aw 
applicable to a 'imiJar state of circunutarces. Where 
rights of part'es arr determined according to the 
general principles of equity and justice ihi* must he 
•lone wiilout any distinction, as in England, between 
that partial justice which is administered in the Court* 
of I. aw and the more full and complete justice for 
which it is frequently necessary to seek the assistance 
of a Court of Equity. 74 Ind. Cas Q7e;=o7 Cl T 
145 = 27 CWN. 5C7-'A.I.R, 1923 Cal. 538. 

In all cases for which no specific statutory direc- 
tions are given in India, Judge* are bound to act 
a-cording to j -stice, equity and good conscienrr and 
the principles of ju.iice, equity and good conscienre 
applicable in such circumstances should be identical 
with the corresponding rules of the Common Law ot 
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England (to Mad. a8) followed. 66 Ind. Cas. 861 = 1 
Pal. 371 = igaa Pat. H.C G. 85=3 P.L.T. 276=A,I.R. 
1922 Pat. 104. 

— — Jastic«« equity and good conscicoce — Doty of 
Court where no procedore is prescribed by Code, 

Where 00 specific rule exidr, the Court can act 
according (0 justice, equity and 2ood c >nscience. 36 
Cal- 593= 5 C.L-J- 61 1 = 1 Ind. Cas 913. 

Jasfice, equity and good cooscieoce — Miatake 

of Court— Rule that party should not suffer — 
Limits. 

Held, that the rule that a parly should not be pre- 
judiced at a consequence of an order ol Court i« in- 
appUcablc to a cate w*)teiein ihe party seeking relief 
has no equity in bis favour. A.[ R. 1930 Mad 9^1 = 
1930 M.W.N. 524=59 M. L. J. 893 = 55 Mad. 943 = 32 
M.L.W. 357 = 128 lad. Cas. 509. 

—Equitable sec off — Right to claim apart from 
C. P Code. 

An equitable set off can be clairaed independently of 
the specific provisions of the C. P. Code. 27 All. 145* 
Foil. i28Ind. Cai. 763 = A.I.R. 1930 All. 875. 

Hardship. 

li ii al vayi desirable to follow a definite rule rather 
than to be guided by considerations of hardship in 
individual case: (1923) A. C. ij Foil 49 C. L. J. 
” 33 C.W.N, 7i 5=A.I.R. i 9'*9 Cal. 56O. 

Court cannot grant relief on equitable principl • 

about a caiMC of action which U created by and 
especially provided for in a statute if the matter does 
not fall within iu provisions. 96 Ind. Cas. 37 “— 

C.W.N. 735 = A.I.R. 1926 Cal. 937- 

Mlsguidaaco by Judicial Officer vitiates 

procc6diogs* 

It would be absolutely shocking, if the Court were 
to cnf 'rce against a mortgagor or any one ime^esied 
in ihr equity ol redempti'^n a forcclo»ufe decree when 
he had be« n mi-led by it* duly accredited agent owing 
to ihe issue of a notice for a decree for SaIc. 82 Ind. 
Cas. 184=22 A. L. I. 7ot=5 LR.A.Civ. 515=46 All. 
8G4=A I.R. 1924 All. O18. 

— — Evading law ludirectly. 

A [iTsou should not be allowed to do that Indirect- 
ly whieh is forbidden to be dor.c dirrcdy (iH \V, H. 
35q, Foil.) 79 Ind, Cas. 950 = 11 O LJ. .123=27 O-C, 
i37 = .\.IK. 19240088420. 

Wheic the plaintiff is guilty of instituting a suit 

which is partly fabe, the whole suit should be di>mi».s- 
rd. .1 L. L. J. 416=. A. I.R. 1921 Lab. 336. 

4 

— — Equitable con^lderatious. 

I' luiiab'c cnniideraiions have no room in matters of 
procedure. (1903) 0 C.W.N. 408 = 31 Cal. 433, 


41. Practice — Law governing. 

- nodificd law cannot bo modified by rule* of 
^iraciicc. 


When law has been codified, it cannot modified 
gradually from day to day at the changing be circum- 
stances of a community, lequire, by rules of practice 
made to meet these imperceptibly changing conditions. 
Any modification, however small, must be made by 
the legislaiurcy when a suitable opportunity arrives. 
1 15 Ind. Cas. 258=32 C.W.N. 945=56 Cal. 150=30 
Cf.L. J. 435= 12 A. I. Cr. R 2b5=A.I.R. 1929 Ci. 
57 - 

— —Law mast be applied as It stands. 

If there is a law, then that law must be applied 
whatever the result may be, and whatever the past 
practice may be, andhouever inconvenient it may be 
to litigants and everybody rl»e eODnected with the 
administration of that particular branch of the law. 
io 3 Ind. Cas. 794=52 Bom. 459=30 Bom.L. R. 402 = 
A. I.R. 1928 Bom. 123. 

Procesaoal law changed bot not retrospective- 
ly after order bnt before appeal— Effect. 

Lower Co irt made an order for execution of a 
decree, and the other was strictly in conformity with 
the proerssuai law existing at the time of the order. 
After the otder but before an appeal against it was 
pref' rred, the proccssual law was amended; but the 
amendment was not retrospective. 

Held: that the Appellate Court should not interfere 
with the lower Courtis order. Execution legally 
started cannot by change In the processual law become 
illegal. 114 Ind. Cas. 823=A.I.R. 1928 Mad. 1194. 

Procedure is governed by locsd laws of the 

country ia which action is brooght. 

All matters of procedure arc governed wholly by the 
local or territoriil law of the country to which a Court, 
whfT'inan action is brought or other legal proceeding 
is taken balance and the term “proceaurc*’ includes 
inter alia lemcdies and process, evidence, limitation 
ol an action or other proccrding and set off or counter 
claim: 40 liom 504. Foil. 95 Ind. Cas. 366 = 22 N.l.R. 
92 = A.I R. ig2fi Nag. 406. 

Parties not governed by same personal law. 

It Is a well-settled rule that the Uw to be observed 
in the trial of suits shall, in li e absence of any enact- 
iii'-ni or usage having the force of law, be the law of 
the defendant, aiid in the abicnce of any specific law 
and usage, jo.stice, equity and good conseimee, 89 
Ind. <^as, 690=47 A*l. 823 = 23 A. L-J. 768 = A 1 R. 
1925 All. 720. 

——Law, ascertainment of. 

I hat private judgments and analogical deduction 
arc ill ap,jr< pnatc circumstances and to a greater or 
les<cr exiciii Irgiumaie mcthi ds of ascenioing the 
law. is »ecogri*fd in ihr Text Book*. 7* Ind. Cas. 65 
= 45 Mdd. 986=- 16 M.LW. 626=«9»2 M.W.N. 662= 

24i r. L. J. i 7 = AIR. 19*3 Mad. >71 = 43 M. L. J. 
003. 

Retrospective operation — Days of grace. 

A new Uw ought not to be applied so as to kill 
causes of action whifh verc alive on the date of its 
cnartmrnt. One underlying principle of the cases 
which lean against retrospective operation, ii that, if 
the new Act giv^s no days of grace for its coming 
iniooperationi but makes it l^w as soon as it is passed. 
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Courts should hold that the Legislature did not iotend 
to interfere with veiud righ'S. But where litigants bad 

E reviout notice and could have enforced their rights 
cfore the Act became law, they cannot claim relief. 
The law of limitation is a law oi procedure and laws 
of procedure have retrospective effect, 70 Ind. Car, 
743= 16 M L.W. 178= i9i2 M.VV.N, 514=31 M. L. T, 
t35*A.I.R. 192a Mad. 4«7 = 43 M. L. J. 184. 

—Law, governlog. 

Per Tennon, J. — The practice of a Court must give 
way to the law and to the rights conferred by law. 

Per Chaudhuri, J; — The pi acticc of the Court forms 
the law of the Court and the Court should Lc reluctant 
to depart from the esiablished practice unless it has 
not the sanction of law and is grossly erroneous. 25 
C. L. J-40I — 21 CW.N. 654=18 Cr. L.J. 793“*4* 
Ind. Cas. 313. 

— ^Alteration of law after filing of auit— Old law 
to govern rights of parties. 

Where the taw is altered when a suit is pending, the 
law which existed when the suit was commenced must 
decide the rights of the paittes. 3 6. H. C 45 foil. 
(igo8) 10 Bom. L. R. 625. 


42. Practice— Legal Practitioner. 

s 

Sec also: fx) Legal Practitioner. 

(2; Legal Practitioners’ Act. 

(3) Practice— Pleaders Fees. 

—^Punjab High Court — Grinaioal case — Right of 
counsel to take copies Irom records— Need for 
amendment of rules. 

Accoi^ding to the rules which are in force in the Pun- 
jab High Court a coun»el appearing ft r petitioner, or on 
appellant in a criminal case, even while his client is in 
jail, is not allowed to make copies even for the limited 
purpose ol at guiog his appeal, uuless h'* appl es for cer- 
tified copir». Also, cnpyii.g ol the doruiiicni in extenso 
during the inspecdon of record i« noc allowed, but only 
taking of short notes of the documenii is permitted. 
Need for amendment of rules on the lines of the Allaha- 
bad High Cturt rules indicated in view ol the prohibi- 
tive coii of obtaining copies. 1030 Cr. C. 1185 = 33 
P.L.R. 104=129 Ind Cas i97 = A.I.R. 1930 Lab. 1024. 

Legal practitioner —Duty of. 

In Subordinate Courts the easy method of i ripping 
a principle of law without much uiiderkianding should 
not be adopted by counsel while the more difficult 
method of collecting and carefully producing all the 
available evidence on facti rhuuld not be abandoned. 
It is enough in the Subordinate Courts to ruin any 
cate on facts only if some principle of law is dangled 
before the eyes of learned counsel. After all, every 
principle of law has to be applied to facts and there is 
no easy method of avoiding facts and deciding caies 
on eaiily available rulings. 87 Ind. Cas 2o8=A.l.R. 
1935 Oudh 658. 

—He aboold not inform Court privately of his 
client’s hopelessness of defence. 

Per Mookerji, J*— It is not the duty of the pleader 
to approach ibe trial Judge and to apprise him that in 
bis opinion the man, whose fate has been entru»ted to 
bis care, has no defence to make. 


His duty is to protect his client as far as possible 
from being convicted except l>y a competent tribunal 
and upon legal evidence sufficient to support a con- 
viction for the cifTence with which he is charged. 

A mau’s -rights are to be deUrmined by the Court, 
not by bis attorney or Counsel. A client is entitled to 
say to his Counsel, T want your advocacy, not ycur 
judgment. I prefer that of the Court.’ 81 Ind. Cat; 

353=28 C.W.N. 170=38 G.L.J. 411 = 35 Cr.L.J. 817= 
A.l.R. 1934 Cal. 357 (F.B.). 

Coansel cannot make the Court wait for 

^ • _ 

AAe AAA • 

The Court cannot be expected (o await the conveni- 
ence of Counsel, and it is time that Coursel should 
understand that it is incumbent on ihem to see that 
their clients are properly represented when the case is 
called on for hearing. 68 [nd. Cas- ySs^A.l.R. 1933 
l-ah. 97. 

Authority to bind client by compromise. 

Barristers practising in Indian Courts do so, not 
because they are members of ihe bar, but becauie 
they are entitled under rules for the admission of 
advocates of the Courr, and are subject to the tame 
liabilities as o<ber advocates of the Court. A Banister 
practising in Burma cannot bind his client by a com- 
promise made, or consent given without the clirni’s 
express authority. 64 Ind. Cas. 528=13 Bur.L.T. 2?4. 

Facts stated by counsel cannot be ordinarily 

challenged by the party ai later stages. 80 Ind. Cas. 
(. 01=23 A L.J. 647 = 5 L.R.A.Civ. 404=A.I.R. 1934 
All. 518. 

— —No fresh Vakalatnama is required in claim pro- 
ceedings. 73 Ind. Cas. 455 = 25 Bom. L.R. 462-A.IR. 
1933 Bom. 413. 

— — Vakalatoama containing name of pleader can 
be accepted by him after it is filed lo Court. 

A Vakalatnama once filed in Court may be subse- 
quently accepted by a vakil or pleader whose name 
appears in the Vakalatnama. The Court lias only to 
see whether the name of the pleader propoied to be 
aopointed, appears in the Vakalatnama or not and if 
his name dues appear, then the pleader is entiihd to 
sign the Vaka'atnama and appear and act in the case. 
68 Ind. Ca«. 659= 3 P L T. 447 = A.I.K. iq-.^ 2 Pat 504. 

Pleader — Delegation of authority — Pleader 

employing another to act jointly with him or for 
him. 

Pleader employing another pleader to act for or 
joini'y with liirn mutt «onfiirm to O. Ill, R. 4, C.P.C. 
In ca»c there js no cxrrnption under Cl 3, of the rule. 
36 A. 46 Poll. 12 N.L R. 189 = 37 Ind. Cas. 103. 

Pleader — Appearing for opposite side. 

A legal p’actiiioner engaged from th**- beginning to 
appear for one party .hould not appear for the 
oppo.iite lide unless under extraordinary circumstances. 
19 (J.C. 237 = 37 Iiid. Cas. 142. 

Pleader — Right to be heard— Amicus curiae. 

It is the general practice to hear Pleaders on behalf 
of persons in Civil and Criminal matters and secure 
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their assistance as amicns curiae though parties have 
no right to be hcdrd cnhcr by pleader or persoDally. 
8 A.L, J. 237= >a Cr.L J. ^3.= 10 lud. Gas. 740. 

— — Pleader— lodiscriminatd attacks on thepolicr. 

Tile practice of making indiscriiuinaic attacks upon 
police servants m criminal cases when they are unable 
to defend themselves and when such attacks arc out 
justified by the rec-^rd, should be deprecated. 
1 1 Cr L.I. 66= 15 P R. 1909 Cr.=s37 P.W.R. 1909 Cr.= 
4 Ind. (jas. 1*64. 

Objection that appeal to lower court was 
not presented wnhni time — Reason that vakalat was 
not signtd by the party. 

Wlkcre in second appeal an objection was taken by the 
appellani that the ic»p«'iid'ni’» appeal to the lower 
app-llatc court wa* not prefcented' wiihin lime for the 
reason that the vak.dit dul not bear hismaik, their 
Lordship* overruled die objcciii>n on the ground that 
as a matter t*f fact the pari> hud appointed tbc pleader 
to tile the appeal. 1903 A.W.N. 177—26 A. 14. 


43. Practice— Legal Rcprcaeotativc. 

S-e; C.P C , Ss. a (ii), 5 o> 5 * 53 ! -9 

4 and 5. 

Lfcal Representative -Plea of co-defendam’a 

death prior to decree, can be raised by his legal 
r^presentanveu. 

It is not necessary tliat, in order *0 enable the legal 

r'-ptrscni^tivc of a deceas'd dc.Vn^anl to Uke the 

obicciioii that ibe decree U a nullity on the ground 
that the dcfendar.i was dc;»d at the time when the 
d'-erre wa. made, the deceased defendant should have 
b'-en the sole defendant »n the suit. 32 All. 301, Foil, 
^3 Tnd. Ca*. 3^* ~ ' 9^3 * 9^4 

Pat. 339 

Legal rrpreacntatlvos — Addition of. 

Where the representatives of a deceated party were 
substituted in the chief Couiton appeal from iotcrlocu* 
t >ry order, no fresh subsutuiion nerd he made again 
in the lower Court in the suit 43 Cal. 04=41, 1 A. 
aiO = 33 M LJ. 486 = 2 / M.L T. 302=6 L.VV. S 92 “ 126 
P W R. 1917= 15 A L J. 777 = lb Bom.L R. 806=3 

L. W. 313 = 26 C. L. 1 . f>72 = M>4 P. R. iot7 = (i9i7) 

M. W.N. 8i I =22 C. W. N. 169 - 127 P 1 ,. R. 1917 = 42 
Ind. Cas 43 (P.C.). 


44. Pr.actico — Limitation. 

See: Limiiation Act, $. 3- 

Limitation — Time barred demand as defence. 

The law of limitation, as dbiinguisherl from iltc l.iw 
of prescription, merely bars ilv remedy of the plaltu'ff 
kiut <loeS not extinguish his right. A barred debt can 
c.jiisiiiutc a valid consiileration for a fresh contract, 
bitnitation affects only the claim of the plaintiff and 
h.is no application to a plea urged by the defcrulaiit. 
The defendant may therefore iiuerpuse a demand though 
l).irred as a defence to the suit. 96 Ind. Gas. 844 = 
A.I.R. 1926 Lah. 633. 

Limltkition— Time fixed by Court— Expiry of — < 

Mode of calculation. 
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Where time is given by a Court to a party to a 
suit for the peiformance ol au act ciil a certain date, 
it includes that date. 39 Mad. 583=2 L.W. 729=18 
M.L.T. 199=30 Ind. Gas. 544. , 

lu 

Limitation— Proof off. i 

The plaintiff must prove from his own allegations 
that his suit is not baried by limitation. He cannot 
rely on defendant’s allegations. 6 P.R« 1012=218 P;t R. 
*91 * =204 P.\V.R. igii = l2 Ind. Ca?. 453* 


45. Practice— New Plea. 

Synopsla. 

(a) Appeal . 

(b) Late stage ‘ ‘1 

(c) Letters Patent Appeal 

(d) privy Council • ** 

(e) Revision 

(f) Second Appeal 

(g) Supreme Court 

(h) Power of Court to set up i 

( 1 ) Abandoned plea 

(j) Adverse posgcssi^ 

(k) Estoppel ' ' 

(l) Further evidence : 

(m) Inconsistent pleas. See Note 32 (b) 

(n) Jurisdiction 

(o) Limitation 

(p) Maintainability of suit 

(q) Minority 

(r) Question of fact 
( 5 ) Question of law 

(t) Remand 

(u) Miscellaneous. . ^ 

•I 

45 (a). Practice— New Plea — Appeal. 

Sec: (i) Appeal— New Plea. ^ 

(a) C.P.C., O* 41, R, a* . 

( 1 ) When allowed, 

(U) When not allowed. 


45 (a) {!'. Practice —New plea — Appeal— When 

allowrd. 

— — New plea — No Injury to opponent. 

Plra not i.ikcn in trial Court can be raised in appeal 
to ihow fund.%mcntal flaw in opponent’s case if latter 
dors not suffer thereby. 117 Tnd. Gas. 385=6 O.W.N. 
1251 = 3 Luck. 521=A.I.R. 1929 Oudh 97. 

I *T' 

Plea of registration can be raised for the 

first cimo in appeal. 

An objection that a document which requires regl> 
(ration, but is not regiilercd, is not admissible in evi- 
dence under S. 49, may be taken in the Court of appeal 
(housh no objection was taken to its admissibility in 
the Court of first instance; 2 Bom. 489, Foil. 101 
Ind. Cai. i5«^ = 5i Bom. 231=29 Bom. L.R. 269= 
A I.R. 1927 Bom. 157. 


t*kACTlC£ — 45. New pHea. 




A fresh plea if raised at the earliest possible 

opportunity should be a]lov^ed. 

-At the date at which an appeal was hied a Privy 
Council decision which has made a change in the law 
favourable to the appellant had been given. But there 
was no authentic report available at the time. The 
appellant inst^d of including the point in his grounds 
of appeal raised it subsequently. 

Held: that in the circumstances of the case* the pica 
was raised at the earliest possible opporlunitv and 
ought to be allowed. 88 Ind. Cat. 127=12 O.L'J* 
3 o 6=A.I.R. 1925 Oudh 435. 

To lay that certain parly bad no saleable interest in 
land was held to amount to plea of relinquishment by 
lhat party and the appellate Court was held justified 
in deciding on relinquishment. 78 Ind. Cas. 503 = 
A.I.R. 1925 Cal. 524. 

A matter which b patent on the record can and 

ought to be taken into consideration even at the appell* 
ate stage for the first time. 22 P.R. i8g8; 31 
P.R. 1918 and 44 Cal. 47 Foil. 39 Ind. Cas. 877 = 3 
L.L. J 239='A.1.R. 1921 Lab. 39. 

— — New plea— Appeal— Case not set up la plead- 
iogs but put forward io cross- examioatiou — If 
can be raised in appeal. 

A case definitely put forward by a party in cro^s< 
examination of the opposite party’s vvitneises and not 
objected to by the opposite party can be put forward 
as a ground of appeal, though not specifically raised 
in the pleadings. 46 Ind. Cas. 184. (Cal.). 

New plea — Appellate Coart — Pleadings — 

Point arising out of— No issue. 

An appellate Court is competent to base its decision 
on a point arising from the pleadings if iheie b evi- 
dence in the record regarding it, although it was not 
expressly taken before the Court nor covered by any 
issues rabed. 5 O.L.J. 165 = 46 Ind. Cas. 12, 

-- — New plea — Appeal — Objection going to the root 
of the case. 

It b a grave irregularity of an appellate Court to 
disregard a point utterly which goes to the very root 
of the case. 0 F.L.R. 1912 = 254 P.VV.R. 1911 = 12 
Ind. Cas. 623. 

—New plea— Appellate Court — New point, touch- 
ing the very root of the case can be flowed. 

A contention touching the very root of a case and 
appeari'^g on the face of the pleadings can be allovktd 
to be raised In appeal for the first lime. 5 Ind. Cas. 
397 (Cal.). 

Revenue sale^Irregulariiy in publication — 
Objection — Time. 

The plea of non service or <f any infuruiality in 
publication may be taken at ar.y stage of the suit or 
even for the first time iu appeal. (1902) 30 C 1=6 
C W.N 688. But See 26 M. 363. 

45 (a) (ii). Practice— ‘New plea — Appeal — When 

not allowed. 

New plea — I'Ica of want of legal necessity ui benefit 
to alienation by manager of joint Hindu family — 


Consequent unenforceability — If can be raised for first 
time in appeal— Failure to plead and raise issue in trial 
Court — Effect. Sec Hindu law — Alienation — 
Manager. A.I.R. 1950 Pat. 535. 


New plea — Appeal. 

Plea raised in written statement and in appeal — No 
issue before trial Judge nor point taken at the fial — 
Pica cannot be allowed on appeal. 121 Ind. Cas. 205 
= 51 C.L. J. 136=31 M.L.W. 176=32 Bom. L.R. 499 
= 1930 M. W.N. 6o = A.I.R. 1930 P.C. 18=58 M.L. J. 
245 (PC). 

——Plea as to non-joinder of parties. 

Where the pica of non-joinder of parties is reither 
raised in the trial Court nor in the grounds of appeal, 
the Appellate Court should not go into it at all. If it 
raises it and dimiisses the suit on that grounds its action 
b contrary to the provisions of O. i, R 9. 129 Ind. 

Cas. 5 o 8=A I.R. 1930 Rang. 295. 

New plea — Appeal. 

The plea of fraud or undue influence, not rai«d in 
the first Court, cannot be allowed to be raised for (he 
first time in appeal. 129 Ind. Cas. 28> —A.I.R. 1930 
Lah. 985. 


New plea— Appellate Court — Fresh pleas — Plea 

of fraud, 

An appellate Court ought not to allow a plea of 
fraud to be raised for the first time at the hearing of 
an appeal without giving an opportunity to the opposite 
party of rebutting the plea. 52 Ind, Cas. 501 (Cal.). 

Plaint based upon contract for “sale** — “Agency’* 

cannot be set up in appeal. 1930 M.W.N. 2g‘»=3i 
M,L W. 840=A.I.R. 1930 Mad. 606=58 M.L. J. 653. 

— —To decide a new issue io appeal of which there is 
nothing in pleadings or issues upon evidence kc in for 
some other purpose collaterally, it not, a latbfactoty 
mode of disposing of such a case; A.I.R. 1914 P.C. 41 
Foil. 120 Ind. Cas. 573 (Mad.). 


New plea— Altering nature. 

White a suit for a specified amount of rent for a 

number of years was fought out in the Couns below 
On the footing whether the tenants had been dispossess- 
ed from any portion of the land leased, 

Held; that the plaintiffs could not raise a new plea 
in appeal claiming proportionate rent. 34 C.W.N. 807, 


It would be unfair if (he High Court allows a 

new ground of attack not raised in the Court below. 
114 Ind. Cas. 08 c =1929 A-L.J. 204=A.I.R. 1929 All. 
14O. 

Whore at the time the suit was instituted, the new 

plea was not open to the plaintiff, and when the relief 
based on this pica, if gr.nnted, would alter the nature 
of the ^utt completely, such a relief should not be 
allowed in appeal, no Jnd. Cas. 5oo=A.I.R. inofi 
Oudh 42.J. 


— If a certain plea is not specifically pleaded and 
taken in the lower Court, it cannot be allowed to br 
laiiod for the first time in appeal in the Hii/h Court 
MO lad. Cas. 86b (Na^.) ’ 
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Appellant is not entitled to set up a different case 

in appeal as a defence to the plea of limitation from 
that set up in written statement 109 Ind. Cas. 245= 
A.I.R. 1928 Mad. 963. 

Hindu Law — Maintenance — Widow— Expenses of 

vritbam— Qaestion ai to allotromt was not 
allowed to be challenged in appeal for the first 
time. 108 Ind Cas. 7*2=28 M.L.W. 328=A.I.R. 1928 
Mad 216 = 54 M. L. J»53n. 

Plea of resale having taken place after reasonable 

time cannot be entertained for the first lime in appeal. 
106 Ind. Cas. 10=8 Lah. 501 = 28 P.L.R. 542=A.I.R. 
1927 Lah. 693. 

——New plea of negligence. 

A new plea of negligence apart from fraud and 
collusion^ which were given up at the time of framing 
the issues, ought not to be allowed to be raised in 
appeal, as the plea of negligence is oi.e of fact: A.I.R. 
1921 Mad. 718, Foil. lo^ Ind. Cas. 405=*9^7 
M W.N. 523 = A I R 1927 Mad. 668=5« M. L J 709. 

——Where a case was fought out on the footing that 
the properties b'longcd to all the ostensible mort- 
gagors and all the morigagori were bound by the 
mortgage, the position, that if all the mortgagors are 
not found to be bound by the inorfgage it should m 
decided that some of the properties included in the 
mortgage do not belong to all of the mortgagors, can- 
not allowed to be raised for the first time iu appeal. 
104 Ind. Gas. 833=‘)4 Cal. 687=>A.I.R. i9«7 Cal. 836. 

pl^ — Validity of docoment. 

Where the plea that th' rc-salc by the plaintiff was 
invalid by reason of its not having taken place within 
a reasonable time after the date of breach was not raised 
in the trial Court and was taken in the memoiandum 
of appeal: 

Held, the plea could not he raised for the first time 
in the appeal. 102 Ind. Cas. 698=28 PL-R. a63«9 
L. L.J. i 25=AI R. 1927 Lah. 795. 

— —New plea— Appeal. 

Suit on basis of lease deed — Execution of deed admit- 
ted— Elea as to material alteration raised in appeal — 
Not sustainable. 31 P.LR. 273. 

New pica — Attestatioa. 

An objection about due attestation of a mortgage 
should not be allow'd to be taken for the first time m 
the Appellate Court: A. I R. 1924 Mad. 5t<t, Foil, 
joi Ind. Cas. ^yS^A I.R. 1927 Mad. 662=53 M. L-.L 
216. 

The objection that a mortgage bond is not duly 

attested cannot Imt allowed to bs taken for the first 
time in the Appellate Court, as it raises a mixed ques- 
tion of law and fact. 51 Ind- Cas. 378, Foil. 76 Ind. 
Gas joo3=i 8 M.L.W (»-2o=33 M.LT. 73^1923 
M W.N. 789= A I.R. 1924 Mad. 513 = 46 M. L.J. 56. 

New pica Appeal— Plea of improper at(eata> 

tion. 

A plra of improper ,ittesld|ion of a document cannot 
l^e .nllywed to be taken for the first lime in appeal. 19 
Iml. Cas. 430 .All. 


4 « « 

A plea of disclaimer hot taken by the defendant in 

bis pleadings and as to which no issue has been struck 
cannot be entertained in appeal. g8 Ind. Gas. I059>= 
8 L. L.J. 482 = 27 P.L.R. 727. 

Validity of mortgage on the ground of want of 

permission fioDQ Couit by Adminisiratrr cannot be 
allowed to be objected in appeal for the first time. 97 
Ind. Cas. 570=24 ML.W. ^2=’A.I.R. 1927 Mad. 185. 

Appellate Courts ought not to entertain points 

which should have been alleged in tha pleadings and 
made the subject of an issue and of arguments and of 
decision by the trial Court and also slated in the 
grounds of appeal clearly and directly. 97 Ind. Cas. 
292=49 All. 55=24 A. L.J 920=A.I.R. 1927 All. 231. 

New cases cannot, except in exceptional circum- 
stances, Ve made out in appeal. 85 Ind. Cas. 1006= 

A.I.R. 1925 Oudh 619- 

_^VVben once a case is made out in wrii'en state- 
ment and also in the evidence before the Court of first 
instance the defendant cannot be allowed to make a 
new case, altogether different from it, in appeal. 79 
Ind. Cas 354= A.I.R. 1925 Cal. 541. 

A new plea should not be allowed to be raised for 

the first time in appeaL 79 Ind. Cas. 902 = 1924 
M.W.N. 485=A I.R. 1924 Mad. 845. 

—The Court of appeal is not justified in exposing a 
party after he bai obtained bis decree to the brunt of a 
new attack of which he never had notice during the 
hearing of the suit. 33 Bom. 35, Foil. 78 Ind, Gas, 194 
= A.I,R. 1924 Nag. 204. 

When a point is not taken in the lower Court, that 
b a conclusive bar on an appeal in High Court. As 
toon as it is establithed that the point ought to have 
been taken in the Court of first instance the Court 
should refuse to allow it. 75 Ind. Cas. 6i2=A.l.R. 
1923 All. 430. 

—A plea neither raised in the Court below, nor in 
the grounds of appeal cannot be allowed to be let up 
in appeal, 70 lod. Cas. 1002 = 4 L. *-*J* 5*®* 

k plea not taken in trial Court and about which 

no itsue was framed cannot be entertained for first time 
in appeal. 69 Ind. Cas. 918=15 M.L.W. 99=3t 
M.L.T. 71 =1922 M.W.N. 67 = A.I.k. 1921 Mad. 637 
*-42 M. L.J. 1 13. 

A new pica which is not raised in the trial court 

cannot be considered by the Dbirict Court. Where the 
members of a Hindu family put forwsrd a claim to 
certain property on tbe ground that it belonged to them 
by partition and ibereloie not liable to attachment in 
execution and that plea was found against, they cannot 
on appeal put forward the plea that the decree was 
obtainrd againat the manager in his individual capacity 
and therefore not executable againt the family properties. 
68 Ind, Cas. 227=3 L. L. J. 392. 

New pica cannot be raised for first lime in appeal 

when there are no sufiBcient matertsls befoie the ap- 
pellate Court. 63 Tnd. Cat. 682=19 A. L.J. 672 = 43 
All. 652 = A.LR. 1921 All. 402. 
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— — ^Appeal'— Ne%v case not to be made* 

The Hii{h Court will not entertain a contention at 
the bearing of an appeal which ik not contained in the 
memo, of appeal and which wai not brought to the 
notice of the |ov\cr Court. 6o Ind. Cai. 263=14 
S L S24. 

An objection in an appeal (o a suit for pirtitiv^n of 

a house on the ground that another home was not 
brought into hotchpot is not sustainable. 59 Ind. Cas. 
176 (Pat.). 

— — New plea — Formal defect. 

Objection to a defect in signature on a petitlou can- 
not be raised in appeal for the first lime. 1 Pat.L.T. 
647=59 Ind. Cas. 282. 

— — New plea— Appeal. 

A pleading not raised in lower Court and setting 
up a new cate cannot be advanced in an appellate 
Court. 11 L.W. 523=56 Ind. Cas. 552. 

New plea— Change of case — Not to be allowed 

CO be made without giving opponent Opportunity 
to meet it. 

In a suit for pre-emption defendant resisted plaintiff’s 
claim on the strength of deed of gift which not btiog 
questioned in the trial, plaintiff’s suit was dismissed. 
On appeal, plaintiff challenged the val'dity of the gift 
deed on the ground of v/ant of proper attestation and 
that attestation bad not been proved. Held, that the 
plaintiff having by implication admitted the validity 
of gift at the trial ought not to challenge it in appeal. 
At any rate the appeallate Court ought not to have 
entertained the objection without affording defendant 
opportunity of proving the due attestation. 56 Ind. Cas. 

179. (AU.). 

— — New plea— Appeal— Change of case. 

A party who in the trial Court fails to establish the 
case which he ie< up, is not entitled to advance 
a new case in appeal fur he ii entitled to a remand to 
enable him to establish bis claim on the new case set 
up. 54 Ind. Cas. 645 (Cal.) 

— —New pica — Appellate Court — New point. 

An appellate Court ought not to permit a new point 
to be urged before it which is not fouu'^ed on facts, 
and in respect of which no definite issue was raised in 
the lower Court. 52 Ind. Cas. 1 (Cal.). 

New plea—Appellate Court. 

A new case cannot be allowed to beset up cn appeal. 
4 O.L.J. 731 =44 Ind. Cat. G24. 

— —New plea — Appellate Court— New cave not to 
be eet np. 

- An appellate Court is not entitled to accept and act 
upon a case made for the first time before it and not 
made in the trial Court. 22 C W.N. 856=43 Ind. Cas. 
59 

New plea—Appellate Court. 

A plaintiil cannot be allowed to make a case that 
lumi on the evidence which differs from the cate set up 
in the plaint. A Court of appeal should not reverse 
the decision of the first Court on a point not set up in 

12 — F. V. O.- 49 
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the plaint before the primary Couit or in the grounds 
of appellate Court. 43 Ind Gas. 29 (Cal.) 

New plea — Appeal — Disposal on ground not 

urged. 

A judge of the lower Appellate Court cannot r'ii- 
pose of an appeal on a ground which was not urged 
by the defence and in respect ot which plaintiff had 
not opportunity of giving evidence. 35 Ind. Cas. 
638 Ail. 

New plea — Appeal — New contention. 

W here parlies in a suit go to proof only on the 
questkn wheihrr the land involved is ancestral and 
whether a right of alienation exists, the plaintiff can- 
not for the first time in appeal be allowed to raise a 
new contention. 69 P.R. 1916=120 P.W.R. 1916 = 
131 P.L.R. 1916=35 Ind. Cas. 335. 

New plea— Appellate Court. 

In a mortgage suit where necessity is disproved^ the 
creditor cannot be allowed to ask in appeal for a simple 
money decree inasmuch as the defendant had not been 
allowed to prove immorality. 3 O.LJ. 214=34 Ind. 
Cas. 757. 

—New plea — Appellate Court — New case not to 
be allowed. 

When the plaintiff makes a definite case of possession 
by himself in the plaint he cannot be allowed to make 
in appeal an entirely new case of possession through co> 
sharers in order to save the bar of limitation* 34 Tnd. 
Cas. 466 (Pat.). 

—New plea — Change of case— No allegation of 
title by prescription. 

A relief which is not based on the pleadings as they 
stand but on certain allegations which ought to have 
been made, but are not definitely set up cannot be 
granted where the suit as brought will be turned into 
another and a different sort of suit. The fact that the 
plaint contains a vague prayer to the effect that the 
Court may grant any oiher relief which it may deem 
proper, does not affect the question. 2 O.L.J. 584= 
32 Ind. Cas. 3G5. 

— — New plea— Change of case — Salt on mort» 
gage executed by father — Peraonal decree 
against son, if proper. 

Where a suit for sale of ihe mortgaged properly 
against the son of the executant was dismissed, Held, 
that simple money decree could be given in asmuch as 
it would entirely change ihe cause of action. 31 Ind. 
Cas. 706 (All.). 

— — New plea — Appeal. 

A point neither raised iu the Court below nur men* 
tioacd io the memo of appeal could not be allowed in 
appeal. 185 P.W R. 1915 = 31 l^d. Cas. 632. 

New plea— Appeal— Setting up different story 

from that alleged in grounds of appeal. 

.\n appellant cannot bring forward, while arguing 
die appeal, a mallei- lu.t allege, | in di- gn unds o| 
appeal. 2 O L.J. 371 cr 30 Ind. Cas. 374. 
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N«w plea^Appeft] — New Ueae, raising of. 

It is always dangerous to allow a new issu^ to be 
raised at the appellate stage. 19 C.W,N. 7728=29 
Ind. Gas. 216. 

— —New plea — Appellate Coort. 

An appellate Court cannot decide in favour of a 
p«‘rtoo on a plea not raised by him before the first 
Court. 104 P.L R. 1915=40 P.W.R. 19158=28 Ind. 
Cas. 550. 

— — New plea— Appeal — Not to be allowed. 

A plea if not raised before the ist Court, cannot be 
raised for (be first time in the appellate Court. x8 Cal. 
24 Foil. 84 P. VV. R. 1914=185 P. L. R. 1914=24 
Ind. Cas. 692. 

New plea — Appeal — Point not raised In the 

grounds. 

A point not raised nor even touched in the ground 
of appeal, cannot be raised for the first time in ap^aU 
53 P. W. K. 1914=47 P. L. R. 1914=22 Ind. Gas. 

403* 

— — New plea— Appeal — Ground not pot forward 
in lower Court, 

A ground of claim never put forward throughout 
the pleadings cannot be allowed in appeal to the 
Chief Court. 133 P. W. R. 1913=224 P. L. R 1913 = 
19 Ind. Cas. 770. 

New plea — Appeal— New case of status and 

liability. 

Plaintiff's case was that his vendors were co-owners 
with the defendant. In the appellate Court he tried to 
make out that the defendant was constructive trustee for 
bis vendors. This being entirely new case— concern- 
ing the status and liability to be sued of the defendant 
should not be allowed. 0 S. L. R. I35=*9 I^d. Cai. 
368. 

^_New plea— Appellate Coort. 

An appellate Court should not allow a new case to 
be set up in appeal. 57 P. VV. R. 1913=120 P. L. R. 
«9t3=»9 Cas. 253. 

— —New plea — Appeal— New case not to be 
set up. 

An appellate Court cannot decide upon a question 
not raised in the pleadings or by the issues or the 
memorandum of appeal. 79 P. L. R. 1913 = 76 
P. VV. R. 1913=18 Ind. Cas. 795. 

—New plea — Appeal— New grounds of attack. 

A plaintiff cannot be allowed to alter the nature cf 
his attack for the first time in appeal. 4 P. VV. R. 
1013=138 P. L. R. 1913 = 18 Ind. Cas. 608. 

— —New plea —Appeal— Partial partition. 

A New plea that a suit is bad for partial partition 
i>r that the prcposjtus left a will could not be 
advanced on appeal. 8 P W. R. 1913=26 P. L. R. 
1013=18 ind. Cas. 583. 

— New plea- Chuoge of case— Suit on proprie* 
Itit-y title — Right Ct> maoRgenient of Wdkl 


A suit on proprietary title cannot be allowed to be 
altered into one for ejectment on the basis of a 
right to the management of a Wakf as it would be 
to alter the nature of the case. 114 P. W. R. 191$ 
=225 P. L. R, 1913=18 Ind. Cas. 807, 

— —New plea— Appeal— No materials on record. 

The appellate Court will not allow a point, not pro- 
perly raised in the lower Court to be taken on appeal 
if the materials on record are too meagre for deciding 
the question satisfactorily. 36 Bom. 53=*3 Bom. L. R. 
963=12 Ind. Cas. 543. 

— — New plea — Change of case. 

Suit for enforcement of lien for non-payment of 
purchase money directed to be paid to a third person 
was not allowed to be treated as a suit for an account 
on the basis of agency or a suit for damages for 
non-performance of a contract. 21 M. L J. 359=**o 
M. L.T, 71 = 10 Ind. Cas. 98. 

New plea — Appeal— Waiver — ^Validity. 

There may be circumstances under which a plea of 
waiver cannot be entertained by a Court of justice as 
being contrary to public policy, So it cannot be raised 
on appeal for the first time. 13 C. L. J. 192=9 lud. 
Cas. 698. 

—New plea— Appeal. 

A plea cannot be raised in Appellate Court for the 
first time and cannot be considered by the Appellate 
Court. 8 M. L- T. 247=8 Ind. Cas. 354. 

—New plea— Appeal— Defence. 

A defence not set up in the written statement or 
issues cannot be set up in an appeal. 8 M. L. T. 216 
= (1910) M. W. N. 628=7 Ind, Cas. 757. 

New plea— Appeal — Negligence— Not pleaded, 

A mortgagee who in his plaint alleges that a 
certain partition is fraudulently made, cannot raise in 
appeal that his mortgagor was negligent in the parti- 
tion proceedings, if he does not put the point In 
pleadings nor it is raised in issues. 6 lod. Cas. 829 
(Cal.) 

—New plea — Appellate Court — Legal theory, 

A legal theory not put forth in lower Court cannot 
l)e put forth in appeal especially when it is inconsis- 
tent with the facts alleged in the lower Court. The 
plea that a person was ignorant of the facts is differ- 
ent from ignorance of law. 12 Bom. L.R. 53“5 Ind. 
Cas. 633. 

—Now plea— Appeal — New ground whether 
can be raised. 

An appellate Court will not consider the point 
urged in appeal but not raised in the lower Court, 5 
M. L. T. 126 = 4 Ind. Cas. 1102. 

—New plea— Appeal— New case cannot be set 
op Id a appeal. 

Where a defendant in the first Court only pleaded that 
the testator's conduct subsequent to the execution of 
the will shoAved that he did not intend to abide by its 
provikiuK atici thru il«c Itrstaiuj-'s conduct and that 
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or the plaintiff operated to cancel the will he cannot 
be allowed to set up in appeal a new case that the 
t,cstator had destro>ed the will with the intention of 
revoking it. 160 P. W. R. 1909=245 P. L R. I 9>3 
<34 Ind. Cas 1164. 


plea— Appeal. 

Where the plea was that an occupancy holding 
was transferable by custom without the consent of the 
landlord, the case of a permanent tenancy or a tenancy 
in the nature of a rai)a(i bolding at a fixed rate 
of rent cannot be set up by this defendant, in appeal. 
9 C. L. J. 467=1 Ind. Cas. 112. 


Sait to recover possea^lon of property of 

deceased Niahomedan — Widow’s lien for dower— Plea 
raised in appeal which was not raised by the plead- 
ings. 

The plaintiff >ued the widow of her deceased brother, 
who was in possession of the brolbei’s properly, to 
rrcovci hei share by righ* of inheritance tmder the 
Mahomedan Law. The plaintiff stated that the dower 
of defendant was only Rs. 40, which had been pre- 
sumably satisfied either out of the usufiuct of the pro- 
perty in their possession or otherwise. The widow 
asserted and proved that her dewer was one lakh and 
that she bad been put into pos<essioD of the property in 
dispute in lieu thereof. The plaintiff’s suit was accor- 
dingly dismissed. Held, that the suit was rightly dis- 
missed. It was not incumbent on the court in a suit 
framed as this was to go into the question of accounts 
and asceriain how much of the dower debt had been 
satUHed out of the income of the property in the posses- 
sion of the widow. 1905 A*W N. 125=2 A. L. J. 485. 


45 (b). Practice— Ncw plea— LmU stage, 

Where a plaintiff hps not raised a plea in the plaint 

but raises the pVa at the trial, be should be allowed 
to do 80, where even had the plea been raised in the 
plaint, the defendant according to his own pleading, 
could not have disproved the plea. 86 Ind. Cas. 357= 
19 S.L.R. i 2 = A I.R. 1925 Sind 241. 

A plea which is apparent on the face of the proceed- 
ings cannot be ignored, though urged at a late stage. 
66 Ind. Cas. 6|2=:8 O. L.J. 358«»A.1.R. 1921 Oudb 
176. 


New plea— When can be raised — Late stage. 

A court is well justihed in declining to allow the 
plaintiff to embark on a new case at a late stage of the 
proceeding. 52 Ind. Cas 47 Cal. 

New plea — Trial of suit. 

A fresh plea can be raised during the progrrsi of the 
suit if it arises out of facts subsequently come to light, 
and not within the knowledge of the parties before. 5 
O. L J. 179 = 46 Ind. Cas. 52. 

—New plea— No allegation in pleading and no 
lagae. 

Where a point was not raised in the written statement 
nor raised in issue and no evidence was adduced by 
either of the parties with respect there to, it ought not 
10 be allowed to be raised later on. 43 P.WR. 1009 = 
I lud. Cas. 478. 


45 (c). Practlca— New plea — Letters 

Patent Appeal. 

New Case — Letters Patent Appeal. 

An appellant in a Lctteis Patent Appeal cannot make 
out a ca^e which was not put forward in the lower 
Gourtf. 123 Ind, Cas. io8=A.I.R. 1930 A 4G6. 

New plea— Letters Patent. 

A person cannot be allowed in Letters Patent appeal 
to raise a new point (i.e,) a point which has not been 
raised before the single Judge. 123 Tnd. Cas. 105= 
AIR. 1930 All. 281. 

A new plea cannot be allowed to be taken for the 

first time in a Letters Patent appeal* 8 Rang, 233= 
A.I,R. 1930 Rang. 63. 

No point can be raised in Letters Patent appea 

which was not raised before the Judges who first dti- 
postd of the appeal. 97 Ind. Cat. 594:^:49 All. 162 = 24 
A, L. J. 1025= A.I.R. 1927 A 28. 

New point amounting to abandoning of original case 

cannot be allowed in Letieis Patent appeal. 98 Ind* 
Cas 291=50 Mad. 10 = 24 M.L.W. 46o=A.lR. 1926 
Mad. 1167=52 M. L.J. 259. 

If the lower appellate Court and a Judge of the 

High Court in appeal allow a new plea, entertain and 
ju<iicially censide r that matter, the High Court will 
express an opinion as to whether it is in agreement 
with the decision or not. 70 Ind. Cas. 953=45 All. 21 
= 20 A. L- J. 777=A.I.R. 1922 All. 493. 

——Plaintiff having sued all along for possession as 
mortgagee cannot, at bearing of Letters Patent Appeal, 
ask for decree of ejectment of defendant as plaintiffs 
tenant under Punjab Tenancy Act, S. too. 4 L. L.J. 
293=A.I.R. 1921 Lah. 326. 


New plea — Appeal — Not raised beforo single 

Judge whether could be allowed in Letters Patent 
Appeal. 


The High Court on Letters Patent Appeal reversed a 
deeikioD ( f the single Judge on second appeal on the 
ground that no second appeal at all lay, though the 
point had not been taken before the single Judge. 17 
A. L.J. 875. 


45 (d). Practice — New plea — Privy Council. 

See also; Privy Council. 

— —New plea waa not allowed to be raised. 

Where the parties 'hroughout the case treated the 
transaction in suit as a mortgage by conditional sale, it 
was so alleged by defendants in their writien statements, 
DO objection was taken by the plainiiff in reply, no 
issue was stated about it. the District Judge assumed 
it and no complaint vias made of hi.s assumption in the 
High Court: 

Held, that to allow the plaintiff at the stage of 
hearing of the Privy Council appeal, having never 
asked for this remedy either before the District ludee 
or in the appellate Court or by his case as origioally 
printed, to get such a remedy without very careful 
examination as to whai the effect might be upon third 
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narti« would be contraiy to all rca»onablc procedure. 

lOQ Incl. Ca*. 574 = 3 *^ Bom. L.R. 852=24 N.L.R. 186 
= 28 M L VV. 248 = 32 G.W.N. 1149=48 C.L.J. 57 ®= 
A.I.K. 1928 P.C. 165=55 M.L. J. 292 (P.C.). 


be allowed in revuion stage wberc it would entirely 
alter the character of the suit nor can a question of 
estop{:eI be raised for fir»t time in revision. 83 It'd. Cai* 
360=16 5 .L.R. 207t-A.I.R i 9 !tt Sind 159 iF-D*)* 


Appeal before P. C.— High Couri»s judgment 

revering lower Court's decree— Objection to lower 
C'>url'» decree caMOt be raised for fir^i time before 
P.C, 87 Iiid. Cas. 357= 1925 MAV.N. 692 = 30 C.W.N. 
Coi=-23 A. L J. 273=2 O.W.N. 335=21 N.L.R. 50=52 
Cal. 482 = 6 L.R. P.C 07“27 Bom. L.R. 837=52 
I. A. 23 i = A.I.R. 1925 P C. 118=49 M. L.J. *73 
(PC.). 

It is not legitimate to raiic in the Privy Council 

$ub>idrary points which were apparently neither railed 
nor canvassed in the Court’s below. 80 Ind. Cas. 203 — 
29 C.W.N. 461 =34 M l .T. 102 = 20 M.L.VV. 82 = 1924 
M.W.N. 431 = 5 L.R.P.C. 89=26 Bom L.R. 631 = 
A.I R. 1924 P.C. 123 = 47 M. L.J. iBo (P.C.). 


——Interpretation of statute. 

point which rclaici to the proper construction of a 
statute may b«' allo.vcd to be raised in argument bclore 
the Privy Council although not raised in lower Courts. 
A.I.R. 1921 P.C. 228 (P.C.) 


— — New 

executant 

allow^^d to 
Council. 


pica— Pardhanasbin lady — Plea, that 
was a patdhanasbio lady can’t be 
be raised for Erst time before Privy 


In a suit for specific pcrfoimancc of a contract ofsalc 
executed by a Hindu window, the plea (bat the execu- 
tant was a pardbanaablo lady could not for the fiisl 
time be raided before the Privy Council. 21 C.W.N. 

6^5 = 6 L.W, 68=41 Ind. Cas. 957. (P.C.). 


45 (*)• Practice — New plea — Revision. 

See C. P. C.» 115. 

— —New plea— Arbitration— Revision. 

i’he objection that an award was illegal as souic of 
til'* panics iiUcrencd in the dispute were not parties to 
tl.e reference is one which relates to the jurisdiction of 
the Court, and so can be raised for the first lime in 
revision. 42M.id. 632: and 23 L.W. 769, Foil. ia6 
Ind. Cas 735 = A I-R. 1930 Mad. 646. 

New plea cannot be raised for first time in 

revision if pleadings do not justify it. 

Per Fawcett, J. C.— The fact of the contention being 
raibcd late, e. g., in Revision need not preclude it.', 
being cojisidcied »f ihc pleadings fairly justify it. But 
where to allow it lo te raised in revision application 
would be to permit the plaintiffs to set up an entirely 
new case from the one brought and tried, the conten- 
tion should nut t>c allowed to be raised. A litigating 
par'V can only succeed secundum nll^ataet probata 
and the Courts could check the tendency of defeated 
litigai.ij to evade iheir defeat by devising a new case 
will h was never ^et up when »t should have been set up. 
The fact ihal ‘fa pirly’* adviser had pui hii client s case 
bet cr the party might have su'tecded instead of railing, 
is no good ground for departing from the general rule 
of becuodum allegata et probata. The slate of fact* 
ah I the iquities and ground of relief originally alleged 
.o,.l pirrtdcd by the plaitiliff should uot be departed 
ff in. This of coiir?c, siibi'ci to the provisions as 
l‘j ameudmciit of pleadings. No suth auicndmcnl tsn 


—New plea — Revisloo. 

A point not raised in the Lowfr CourUj or in an 
application for review cannet be raised in the Court of 
revision for the fiist lime. 8 M» L. T. 85=7 Ind. Cai* 
404. 

— —New pica — Appcal*=Reviaion. 

It is not permissible to raise a new ^ point in an 
appeal or revision, when it is not raised in the plead- 
ings. 252 F.W.R. 1912 = 14 I**d. Cai. 513. 

45 (fh Practice— New plea— Second Appeal. 

Sec G. P« Cl y S. 100 . 

( 1 ) When allowed. 

(ii) When not allowed. 

45(1) (>)• Practice— New plea— Second Appeml— 

When allowed. 

—Where a defendant appellant in second appeal urged 
the plea of non-Habilily for mesne profits although no 
cross appeal was preferred by him in the lower appellate 
Court: 

Held, that in absence of a decree for meine profib 
as contemplated by O. co, R. 12 of the Code of Civil 
Procedure, when the appeal was pending hearmg in 
that Court, he should be allowed to urge the plea. 
83 Ind. Cas. 529=51 Cal. 853 = 39C.L.J» 447“^. I. R. 
1924 Cal. loto. 

A parly ii not entitled to relief upon facts rr docu- 
ments not referred to or stated in the pleadings; nor 
on any ground which has Liver teen consiccrcd taken 
or tried in the Courts below, unless it is a pure point 
of law going to the question of jurisdiction of the 
lower Courts and capable of being determined without 
the consideration of any other evidence than that on the 
record. 

Where the pluiuliff sued in ejectment as cwner iD 
possession but on dcferdanl dcnyii<g his possession hO 
.applieil fur amerdment of ihe plaint: 

Held, the plaintiff may be allowed lo change the 
relief in iccond appeal ns there was no question of 
any new fact, and the facts r«lied on were Hated in the 
pluolings. 78 Ind. Cas. 63=A.1.R. 1924 Nag. 372. 

New plea— Appeal— When allowed. 

■ hr appellate Court may take up other grounds of 
appeal than those given in the memo if they are neces- 
sary for Hoiitg substantia) justice and preventing 
Jiiigatioii uiiles.s the decision of such giounds depends 
upun questions offset not decided in the lo^vcr Courts. 
1 1 L.W. 61 1 =57 Ii d. Cas. 800. 


45 (f ) (II)* Practice— New pica— *Secoud Appeal— 

When not allowed. 

— — New plea— Second Appeal. 

A point not taken in the Court below, whether the 
ommisstoii was by (he appellant in that Court or whether 
the rrspoiulciii laiUil to support his decree hy taking 
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the point, will not be permitted to be railed, except 
poitibly; t*) where the point may be described as in- 
volving a queition of public policy, e. g., involving 
jurisdiction, or involving the principle of res Judicata 
or where the decision of the point would prevent future 
litigation. In the above instances the point will be 
allowed to be argued only if it can be decided upon 
the material* before the Court and docs not involve the 
taking of further evidence of the sending of the case, 
or any issue, back to the lower Court, or a decision 
of a question of fact, (b) where the plaint diic’oses no 
cause of action or the written statement no ground of 
defence. It is not a ground for permitting a new point 
to be argued, merely that it was ommitted by over- 
sight in the Court below, or that the materials are all 
on the record and that the answer to the point b plain. 
New points, when they Me outside the area of the 
special classes mentioned above, cannot be permitted 
to be raised for first time in second appeal. 53 A 
65=133 Ind. Cas. 428=1930 A.L.J. i6oi = A.I.R. 
1931 All. 35 (F.B.). 

New plea— Different titles. 

Where the plaintiff in both the lower Courts fought 
out his case on the basis of his title at donee but in 
appeal fought to raise his title as heir: 

Held that the latter plea could not be allowed to be 
raised. 7 O.W.N. io58=A.I.R. 1931 Oudh 7. 

Where the plaintiff a Hindu widow went to Court 

on a plea of re-marriage in the Prahma form but the 
Court found against the plea. Held, that it is not open 
to her in second appeal to set up re-marriage in the 
Gandharva form. 7 O.W.N. 753=A.I.R. 1930 Oudh 
426. 

~ — Attempts to raise in second appeal points which 
are not even in the pleadings and wbieh the other side 
has never been called upon to meet arc not to be 
lightly permitted in second appeal. I22 Ind. Cas. 345 
= A.I.R. 1930 Mad. 197. 

New plea — ObjcctloD under O. 8, R. 6. 

Where an objection under O. 8, R. 6 is not t»ken in 
the trial Court the High Court will not permit the 
same to be raised for the first time in second appeal* 
35 C.W.N. 17=132 Ind, Cas. i95=A.I.R. 1931 Cal. 

358- 

Where an objection was not raised in cither of the 

C'-'Urts below, it cannot be cnicrlaiiied when brought 
iu second appeal. 113 Ind Ca*. 227=30 P.L.R. 560 
= 10 Lah. 385=A.I.R. 1929 Lab. bio. 

Case not set up in the lower Courts cannot ordi- 
narily be allowed to be raised in second appeal. 121 
Ind. Cas. 718=7 Rang. 777=A.l.R. 1929 Rang. 341. 

A new cause of action cannot be taken in second 
appeal. 118 Ind. Cat. 6*3=12 N L.J. 72=25 N.L.R. 
i 73=A.I.R. 1929 Nag. 274. 

— A new ard speculative case, never advanced 
before, cannot be allowed in second appeal. 115 Ind. 
Cas. 606=32 C.W.N* 778 = A.I.R. 1928 Cal. 870. 

A finding of the trial Court not appealed against 

in the lower Appellate Court Cannot be reagitated in 
Second appeal. 113 Ind. Cas. 381 = 30 Bom. L«K. 
io 99=A.I.R. 1938 ^m. 425. 


—It ought to be an absolutely binding rule that 
no litigant should be allowed to take in the Court 
appeal a point which he has deliberately omitted to 
take in the Courts below. 97 Ind. Cas. 483=A.I.R, 
1927 AM. 63. 

—A point not argued in the lower appellate Court 
cann'>t be raiseo in second appeal. 102 Ind. Cas. 139 
= 8 L.R.A. Rev. i 77=A.I.R. 1927 All. 79*- 

— N«w point. 

A point that was not raised in the first Appellate 
Court cannot be raisfd in second appeal. 101 Ind. 
Cas. 252 = A.I.R. 1927 Nag. goo. 

Second appeal. 

A plaintiff in second appeal cannot have his suit 
being regarded by Court not as one based on title 
acquired bv adverse possession but as one for posses- 
sion after he hat been deprived of that possession by 
a wrongful act of defendant. 1927 M.W.N. 753= 
A I.R. 1927 Mad. 1185. 

^Wherc the only ground on which a land-lord in an 

ejectment suit seek*- to make out in both the lower 
Courts that the tenant is a tenant at will, is btcause 
and only because he, the plaintiff land-lord, was a pre- 
settlement inamdar and in that he hat failed and the 
finding is that the inam was a darmiln inam, then it is 
not open tuhim in second appeal to ask the Court to 
speculate about any matters which he had not either 
averred or sought to prove. 106 Ind. Cas. 500= 
A,1 R. 1927 Mad. 1197. 

Where a claim to easement on the ground of 
prescription fails th'- part> cannot be allowed in second 
appeal to set up a claim based on custom or grant. 
100 Ind Cas. 2 i = A.IR. 1927 Nag. 378. 

In the absence of any specific pleadings a belated 

contention cannot be allowed to prevail at the stage 
of second appeal, if it exposed the plaintiff to the 
brunt of a new attack at the stage of appeal at the 
mstance of an unsucrc>sful litigant. 100 Ind. Cas. 446 

r- 22 N.L R. i 75=‘0 N.L.J. 5=A.I R. 1927 Nag* 

104. 

A new case, the effect of which is to re-open the 

whole care, cannot be allowed to be ret up in second 
appeal. 102 Ind. Cas. 3=1 L.C. 65=A.I.R. 1927 

Oudh 294 * 

Second appeal — Conatmctlon of document. 

A construction of a document not put forward in 
the Courts brlcw will not be accepted in second 
appeal. 103 Ind. Cas. 74=39 M L.T. 2t7 = A.I.R. 
1927 Mad. 791. 

—Where a ground is not taken in the two lower 
Couns it cannot be taken in the second appeal when it 
is notexprersly a question ol law. 99 Ind. Cas. 5't5= 
27 P.L.R. 750. 

— — It is not petmisrible to raise an issue in second 
appeal which lad never been raised by the parties in 
the first Court and which the lower appellate Court 
had refused to raise on appeal. 96 Ind. Caa. 91=23 
M.L W. 70 y=A.l.R. 1926 Mad, 772=51 M L J. 12, 
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——Namboodri litigants cannot adduce evidence of 
ipectal usage varying Hindu Law. ^br the first lime in 
second appeal. 84 Ind. Ca<. 973=20 M.L-W. 876= 
35 M.LT. 127=1924 M.W.N- 792 = A.I.R. 1923 Mad. 
960=47 M.L, J. 686. 

^New plea — Altering nature. 

Where the panic-' went to trial on the footing that 
an alienation by widow was an alienation of the 
property itself: 

Held, that in second appeal the plea that only a 
widow’s life interest was conveyed cannot be raised. 
86 Ind. Cas. 4=21 M.L.W. 69=A.I.R. 1925 Mad. 384. 

Where the trial Court refused to permit the setting 

up of an alternative case but the question was not 
raUed in the First Appeal: 

Held, that 't could not be raised in second appeal. 
8S Ind. Cas. 29=12 O.L. J. 30=A.I.R. 1925 Oudh 

329. 

——Plea of legal necessity cannot be raised in Second 
Appeal, 86 Ind. Cai. 893 = 6 L.R.A. Civ. 267=A.I.R. 
1925 All. 440. 

A plea that the land in suit wa' subject to a 

fluctuating assrs&ment and therefore Court fee was 
payable under S, 7» cl. 5 Sub*cl. fc) cannot be raisra 
for the first time in second appeal. 8 L.L. J. 316 = 
A.I.R. 1925 Lah. 241. 

Impropriety of substitution of legal represen- 

taiive cannot be raised for first lime in second appeal. 
8( Ind. Cas. 498 = A. I- R. 1925 Mad. 207. 

■ Where there is no reference to a pica in the 

judgtncnU of the Courts below or in the pleadings of 
the partifi, (he point cannot be allowed to oe raised in 
8CC3ncl appeal. A decree for a sum cannot be granted 
in second appeal, when no such relief was asked for 
in the Courts below. 79 Ind. Cas. 99o = A*I.R. 1923 
Lah. 56. 

A new plea which if had been raised in the lower 

Courts miglit have been met by the opposite party, 
cannot be raised for first time in second appeal. 79 
Ind. Cas. 977=5 LX. J. 108. 

-—Party resting entire case on one plea cannot raise 
in second appeal an alternative issue. 4 L L. J. 426 = 
A.I.R. 1921 Lah. 284. 

-Ground not urged In first appeal cannot be raised 

in second appeal. A.I.R. 1921 All. 405. 

\ new defence cannot be raised for fir*t time in 

second appeal. 60 Ind. Cas. 753=35 L.J. 192 = 
A.I.R. 1921 Cai. 816. 

— -Where none of the grounds sought to be urged 
in second ap()eal were raised in the lower appellate 
Court : 

Helfl, that the second appeal should be dismissed. 
ujn M W.N. 6oo = A.I.R. 19’t Mad. 689-41 M. L.J. 

33^- 


. — —A new point cannot be raised for the firat time 
in second appeal. 1921 P.H.C.C. 357=2 P.XT. 5^5“ 
A.IiR. J92iPat. 373* 

^ here a defendant omits to raise an objection in hit 
wiiltrn statement, he cannot raise it in second appeal. 
60 Ind. Cas. 766=39 M.L.J. 685. 

New plea— Second appeal— Tenancy— Tefma 
of, 

A question relating to the acquisition of right of 
occupancy by an under raiyat or to the rights of a 
tenant holding over, cannot be urged in the High 
Court in second appeal for the first time. 53 Ind. Cas. 
12 (Cal-). 

—New plea— Appellate Coort— Not allowable, 

A plea which is oppoicd to that put forward in lower 
Court cannot be allowed in second appeal, sslod- Cas. 
375- (Cal.). 

New plea — Appeal— Tenenej— New faeis of 

claim in. 

The contention as to a new tenancy having be«n 
Cl rated by an amalgamation of orcoupancy holdings 
cannot be allowed in second appeal for the first time. 
37. Ind. .Ca*. 862. (Cal.). 

——New plea— Second appeal— Notice to quit— 
QnestioDB to be raised. 

Where in an ejectment suit the defendants did not 
plead any want of notice in the first court and ihcic was 
no issue regarding it, the pica of insufficiency or invali- 
dity of notice cannot be allowed to be raised for the first 
time in second appeal 31 M L-J. 354“ (*9'®) 2 M.W.N, 
180=4 L. W. 168=37 Cas. I. 

— plea— Second appeal— Change of plea. 

When in a redemption suit, the defendant pleaded 
that the mortgagor had iran»ferred the equity of 
redemption Co the mortgagee but it was found against 
him he cannot be allowed to change his ground in 
setond arpeal that there had hern a foreclosure to which 
the parties had asseuted. 3 O.L J 244= ig O. C. 166= 
34 Ind. Cas. 745. 

—New plea— Second appeal. 

The points not raised in the lower courts cannot be 
heard in Second Appeal. 33 Ind. Cas. 975. (CJ.), 

— New plea— Second appeal - Point not raised 

in lower courts— Vague rtfcieiicc to ihe point in the 
plaint. 

A point not raised in the lower courts can’t be taken 
in (he final C 'urt ol appeal where (h^re is only a vague 
referrnre to it in the plaint, 86 P. W. R. 1916 = 33 Ind. 
C*>. 748. 

— New pica— Second oppeal— New case not bo 
aet ap. 

A plaintiff cann o t in second appeal be permitted to 
resile from the pcsiti* n he look up in the plaint, 
9 O.L.J. 601 = 32 Ind. Cai. 74O. 
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to be raieed. 

An appellant will not be allowed to raise for the first 
time in second appeal the contention that a decree 
obtained by the judgtrent debtor against the appellant s* 
father cannot be set off against a decree obtained by 
him in his own right, i L. W. 431=23 Ind. Cas. 923. 

5= — New plea — Second appesd — Q_a«stioo8 to be 

A case not set up in lower court cannot be raised 
in second appeal, i OX. J. 3®“23 *ud. Gag, 860. 

■ New plea— Second appeal. 

A suit for sale of property on a mortgage cannot in 
second appeal be turned into a stiit for recovery of 
roonev charged on immoveable properly. ii A.Lj. 580 
= 19 Ind. Cas. 661. 

^.New plea — Second appeal — Attestation — 
Absence of plea. 

If the fact of attestor’s presence at the time of exccu- 
lion is not put in issue in the lower court, it cannot 
be raised in second appeal. (* 9 * 3 ^ M.W N. 400 — 24 
M.LJ. 534 = *3 M.L.T. 463=19 Ind Cas. 589. 

New ple» — Second appeal — Damages — 

Qaancom of. 

A plea not raised in the lower Court to the ef^cj 
that monetary compensation should have been a^rded 
instead of mandatory injunction and that plaintiff had 
not proved that he had suffered substantial injury can- 
not be raised for the first time in second appeal. 2 
Lah. L J. 463=56 Ind. Cai. 1003. 

New plea— Second appeal. 

Where a point was not raised in the written state- 
ment, nor was any issue framed upon it, and no evi- 
dence was adduced by cither of the parties with regard 
to it and the Courts below had not exprc»^sed any 
opinion on the point; such a point could not be allow- 
ed to be raised for the first time in second appeal. 
7 Ind. Cas. 123 (Cal.). 

■ New plea — Chief Coart. 

A point not raised in cither of the lower Courts 
or in the grounds of appeal canoot be raised for the 
first time in the Chief Court. 47 P.W.R. igio-6 
Ind. Cas. 65t. 

New plea — Second appeal. 

The High Court refused to consider at the bearing 
a point not taken in the grounds of second appeal. 5 
M.L.T. 210=4 Ind. Cas. 1118. 

—New plea— Second appeal. 

A party cannot raise a new point for the first time 
in second appeal which was not rai<cd in either of 
the courts below. 5 M.L.T. 79 “® Ind, Cas. 6 t 8 . 

New plea— Second appeal —If can be set np. 

A new case cannot be set up in second appeal. 6 
AX.J. 57 “ * Cas. 821. 


45 . New plea. * 55® 

45 (g)- Practice— Now plea— Supreme Court. 

—New plea— Application for leave to appeal to 
Supreme Cou t — Plea of want of attleitation in deed 
of change— If can be raised for first time. 

A plea to the effrct that a document creating a 
charge has to be attested in the manner laid down m 
S. 59, T P. Act, which was never raised at any previ- 
ous stage of the litigation cannot be raised for the first 
time in an application for leave to appeal to the 
Supreme Court. 

Qnaere. — Whether such deed requires to be attested 
in accordance with S. 59 » T.P. Act, A.I.R. * 95 ® 

478. 


45 (h). Practice— New pl*a — Pow«r of Court 

to set up* 

Court of appeal should not set up an entirely new 

case lor a party in appeal. 10b Ind. Cas. 3t3“A,I.R. 
1928 Lab. 43. 

— — Court cannot make a new case for the party. 

When the case found by the lower Appellate Court 
was not the case tried and the relief decreed was not 
the relief sought, in such a case the suit should be 
dismissed. 106 Ind. Cas. 659=A.I.R. 1927 Nag. 410. 

New case. 

Issues framed by trial Court covering all pleadings— 
Appellate Court could not set up a new case on remand, 
98 Ind. Cas, 906= A.I.R- 1927 Lah. 42. 

— — Appellate Court cannot make out a new case. 

It is not open to an Appellate Court to make a new 
case for the plaintiff and decree the appeal on the 
ground of abandonment which was never pleaded nor 
w2ii any cvMcncc g( into c*n that question, 98 lod. 
Cas. 8:t5= 44 C.L.J. 282 = A.I.R. 1927 8G- 

_ .-Judge cannot make ont and decree a case 
inconsistent with that alleged by the party. 

A Court i» not entitled to make a case inconsist^^nt 
with or dif^rent from that which is presented to it on 
behalf of the parties, and it U not permissible for a 
Court to pars a decree in favour rf a plaintiff upon the 
basis of a rase which is inconsistent with the case 
which hr himself has put fi-rward. This rule is ba»ed 
upon the qucition of prejudice to the defendant; there- 
fore where a party alleged purchase from the tenant the 
Court can find on evidence that the tenant’s prrdcce>sor 
left other heirs, but that they had no interest and that 
the vendor was the only tenant r.n date of the purchase, 
85 Ind. Cas 753=A.I.R. 1925 Cal. 949. 

Courts cannot set out a case for the parties not 

pleadrd b> them. 66 Ind. Cas. 620=8 O.L.J. 343-" 
A.I.R. Oudh 259. 

New plea— Appellate Court. 

Where the plaintiff’s plea is directly opposed to the 
entries in the record of rights of which they were 
a%vare. the appellate Pourt is ju«tiBrd insettinr up a 
new case for the defendant and dismiss pl.iintiff’s suit 
on the weakness of his own title. 50 Ind. Cas. 290 (Cab) , 
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N«w p!ea— Appellate Coart — New cage — Not 

to set op. 

A Court of appeal cannot set up a case for any of the 
parlies which is not put forward in the pleadings. 51 
Ind. Cas 751 (Lah ). 

New plea— Appellate Goart — New case not 

to be made. 

The determinalton of a cause mutt depend on the 
allegations made in the pleadiogs and the proof An 
appellate Court is not entitled to raise new points in- 
voivitig fre»h evidence in appeal and to remand the 
case for the trial of those questions. 31 C.L-J. 354= 
4t lod.Cai. 416. 

■ " New plea —Appeal — Whether appellate Conrt 
can make a new case on appeal. 

An appellate Court cannot make anew case for the 
parlies e^pcc^aUy when the other party has had no 
notice if it and has had no opportunity to rebut it in 
the lower Court. 33 Bom. 35=10 Bom. L.R. 768= i 
Ind. Cas. 45,6. 


45 (i). Practice — New plea — Abandoned plea. 

— New plea —Abandonment. 

Grounds of appeal abandoned in first appeal cannot 
be raised in second appeal. A.I.R. <9*9 76i' 

New plea— Necessity. 

Per Boys, J. — In a suit by mortgagee of joint family 
property against a Hindu father, if the pica of legal 
necessity, having been first raised is afterwards aban- 
doned la the trial Court, it is to'> late to endeavour to 
set it up again in the Appellate Court. 115 Ind. Cas. 
77.S^A.I R All. 136=26 A.L.J. 1289=A.I.R. 1928 
All 596 (f.B.). 

Whether or not a plea not pressed below should be 

pressed in second appeal is largely a question of the 
natutc of (he plea. 100 Ind. Cas. 40 = 25 M.L.W 11 = 
A.I.R. 1927 Mad. 273. 

Plea not raised before the trial Court and raised and 
abandoned before the lower Appellate Court cannot 
be allowed to be raised in second appeal even if it is a 
qucs'ion ol law- 98 Ind Gas. 1044=3 O.W N. 937=8 
L K.A. Rev. 2o=A.I.R. 1927 Oudh 37. 

Appeal — Point not referred to in the lower Court’s 
jiidgnirnt must be presumed lo have been given up 
tl.rre. 99 Ind.C.^1. 463=A I.R. 1927 I.ah. 125. 

Point abandoned cannot be taken. 

An appellant ought not to be allowed to take a 
point III kcrond appeal which was expressly abandoned 
in th< Court below. 69 Ind. Cai. 44= A. I R. 1924 

Cal. f,}i. 

\NMicrc at an earlier bearing a party abandons any 

point he cannot be allowed afterwards to take it up. 70 
Ind Cas. 417 = .^ I R. 1922 Dorn. 233. 

— - New plea—Appeal — Technical ploa whether 
can i.vk-ii for the first time m appeal — Wubdrawa) 
of plea, if < an be revived. 

A technical otijection cannot be raised for ihe first 
tunc in ap.jr.al. A party who has once withdrawn a 
ple.i in uue Court cannot revive it subsequently jq 
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appeal or revision. 6 P.W.R. 1917=20 F.L.R. 1917= 
39 Ind. Cas. 381. 

45 (j). Practice- New plea— Adverse posseiaion. 

Defendants claimed ownership of the bouse in dis- 
pute as donees from the last male holder or by adverse 
possession by themselves: 

Held, that they cannot be allowed, subsequently to 
turn round and claim tJjat they had derived title through 
a female, and her adverse possession should be tacked 
on to ibeir adverse possession. 91 Ind. Cas. 784S-7 
L.L J. 405=26 P.L.R. 778=A.I.R. 1925 Lab. 571. 

New plea— Adverse pogseaaloa. 

The plea of adverse possession being one of limilation 
the Court is not only justified in railing it sue mota 
but is bound to raise it. 80 Ind.Gaa* 582=A.I.R. 1925 
Oudb 182. 

— >A new plea that the suit is barred by Art. >44 can- 
not be permitted in appeal since its decision would ui- 
volve a finding of fact whether ihe appe|]ant*s pos- 
session was adverse to ihe knowledge of the respondent. 
80 Ind. Cas. 321 = 6 L.L.J. i5i = A.I.R. 1924 Lah. 468. 

—New plea— Appeal — Adverse poascsslon — 

AcquisiCioa of lisle. 

A plaintifT can succeed on a title by adverse posses- 
sion pleaded even for the first time in the Court of 
appeal provided such a case arises on the facts stated 
in the plaint and the defenHant is not taken by 
surprise. 32 C.L J. 151=60 Ind. Cas. 165. 

— — Now plea — Change of case — Suit on title— 
Prescriptive title relief on. 

Where a person sues for declaration of title alleging 
title and .ilso posreision for a long period, he can be 
given relief on the .strength of a title by adverse pos- 
session, especially where defenHant" denied anv sort 
of posscision in plaintiff 48 Ind. Cas 448 (Cal.). 

— —New plea — Adverse possession — Appellate 
Court' Prejudice. 

Where tbe plaintiff's suit for declaration of title was 
dismissed on the ground of estoppel and the first ap- 
pellate Court gave a decree to the plaintiff on the 
ground of adverse possrjsjon, held, that the appellate 
Court was wrong in deciding question of adverse pos- 
lesiion without giving opportunity to defendant to 
adduce evidence on that point. 21 P.L.R. 1915 = 236 
P.W-R. 1915=28 Ind. Cas. 50. 

—New plea — Question of law — Adverse 
putscrsjoii not ra^^ca explicitly in plaint— When may 
be allowed lo he railed. 

If no case of title by adverse possession is made in 
the plaint, nor is the tjursiion raised in any of the 
is'ucs, ihc plaintiff cannot succeed upon such a case. 
But whrn the question reduces iuclf to one of law 
upon facts admitted or proved beyond controversy, 
the Court should entertain the plea ol adverse pos- 
session, if such ar«sraii$es on the facts stated in the 
plaint and the defendant is not taken by lurprise, The 
true test is. how far is the defendant likely to be pre- 
judiced if the point is permitted to be taken afterwards, 
though not explicitly raised in the plaint. 12 C.LJ. 
459“*5C.W.N. 158=8 Ind. Cfu. 41. 
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45 (k). Practice — New plea — Eetoppel. 

--—New plea — ^Estoppel. 

Where plea of csioppel is not set up in the pleadings 
or issues it cannot be availed of later, because estoppel 
is eminently a matter of pleadings, itg Ind.Cas. 15^“ 
A.I.R. 1929 Mad. 467. 

Pica of estoppel by accjuiescencc cannot be pieced 
in argument when ntt raised in defence. 94 Ind. Cas. 

307. 

New plea — Qaestion of fact — estoppel. 

Questions of estoppel which ultimately depend on 
questions of fact, cannot be raised in aiguoncnt imUss 
put clearl) in issue. 23 C-LJ 122=34 Ind. Cas. 956. 


45 ( 1 ). Practice — New plea— Further evidence. 

New plea— Further evidence 

Question not purely of law, and requiricg investigation 
into facts should not be allowed in app'-al after several 
stages of litigation. 123 Ind. Cas. 649=33 C.W.N. 
ioq3=A.I.R. 1930 Cal. 190. 

New plea making further evidence necessary, can- 
not be allowed in second appeal. 108 Ind. Cas. 883 = 
35 Cal. 1167=32 C.W.N. 58 o=AI.R. 19^8 8r)4- 

It is very necessary that every discouragement 

•boiild be given to an invention of new points at a late 
stage— Points which might have been met if taken 
properly by adducing further evidence. 104 Ind. 
Cas. 733=46 C. L. J. 253=A I.R. 1927 Cal. 855. 

— — Parties to suit arc bound by the care which arises 
on their pleadings and which has been enquired into 
by the C>>urt of first instance, and they cannot rely 
upon a point, which has not been raised and which 
depends upon facts for its dcierminaiion. 104 lod. 
Cas. 418=9 L.L.J. 165 = 28 P-L.R. i38 = A.l.U. 1927 
Lab. 231. 

A new ground of attack dependent on proof of 

facts cannot be raised at the stage of appeal. fjB Ind. 
Gas. 674=A.T.R. 1927 Nag. 99. 

—New plea prejudicing parly and necessitating rr- 
framing of pleas and production of further evidence 
cannot be allowed. 20 O.C. 41, Foil. loi Ind. C’as. 
6t)7=A.I.R. 1927 Oudh 585. 

A point regarding thr application of the dodrinc 

of Musha raise 1 for the first time specitically in argu- 
ments should not be permitted to br raised at that late 
stage, especially when it required other evid'^nce. <>7 
Ind.Cas. 781 = 8 L.L.J. 374 = 27 P.L.R. 674. 

Appellant cannot make out an absolutely new 

case on a question of fact in appeal and ask that the 
case be sent down so that further evidence may be 
taken on the new »»«ue*. 83 Ind. Cas. 610 = 26 Bom. 

L.R. 622=A.I.R. 1924 Bom. 457. 

45 (m). Practice — New plea— Inconslatent pleas. 

See Note: 32(b), 


45. New plea 

45 (n). Practice— New plea— Jurisdiction. 

—New plea of jorlsdiclion in rcvisioii. 

A new question of jurisdiction cannot be allowed 
to be raised in a revision peliiion against an interlocu- 
tory order in a suit whrn the suit is still pending in the 
trial Court. 1949 A. M.L.J. 9' 

—Where an objection to jurisdiction was taken in 
the trial Court but overruled and objection was not 
prri»ed in appeal from the decision of the trial Court, 
High Court allowed thr question to be argued in 
second appeal. 52 C. L.J. 247='A.T.R. 1031 Cal. 29= 
130 Ind. Cas. 232. 

New plea — Jurisdictioo. 

Objection to valuation of claim and jurisdiction can- 
not be raised for the first time in second appeal. 
A.I.R. 1930 Mad. 541 = 126 Ind. Cas. 730- 

New plea— Second appeal— Objection to 

pecuniary jutiediction. 

Objections taken to the jurisdiction of a Court due 
to the increase in the value of the mesne pn fits is 
not allowed for the firtt lime in second appeal. 14 
Ind. Cas. 34. (Cal). 

A tenant sued his proprietor for a declaration of 

the area and boundary of his holding in a Civil Court. 
The proprietor did not raise the objection that such a 
suit cannot be eiitcilaincd in a Civil Court cither in 
ihc trial Ccuit or in the lower Appellate Court:. 

Held, that the High Court cojld allow the objec- 
tion 10 be raised in second appeal for the first time as 
its decision does not require facts or evidence. 116 Ind. 
Cas. 870=10 L.R.A. Rev. 278— A.I.R. 1929 All. 442. 

— —A plea of want of jurisdiction though abandoned 
in one Court, can be raised in the higher Court. 92 
Ind. Cas. 760*23 M.L.W. 3 = 43 C. L.J. 1=24 A.LJ. 
48 = 27 r L.R. i = i926 M.W.N. 108=53 Cal 88=28 
Bom. L.R. 211=53 I. A. 58=30 C VV.N. 577 = A.I.R. 
1925 F.C. 290 = 49 M.L.J 806 tP.C.). 

Plea as to want of jurisdiction may be raised for 

the first lime in appeal. 86 Ind. Cas. 81 = 49 Com. 
152 = 27 Bom. L.R. 56= A. I.R. 1925 Bom. 162. 

A question of juri(dic‘ion which requires no 

further enquiry as to facts can Lc raised for the first time 
in appellate Courts. 43 All, in = A.I.R. 1921 All. 290 

An objection to jurlidiclion not taken in the Icwer 

Appellate Court, cannot be entertained in second 
appeal. 63 Irid. Cat. 255 (Al!.). 

— — Jaribdiction qaestloo. 

Where an objection to jurisdiction was taken in the 
trial Couii but o\etiulrd and the objection was not 
pressed in appeal from the decision ol the trial Court, 
the High Court allowed the question to be argued in 
second appeal. 52 C. L- J. 247 = 130 Ind. Cas. 232 = 
A.I.R. 193! Cal. og. 

New plea — JurUdlction — Appellate Court can 

allow. 

The appellate Court will allow a new point to be 
raifcd in appeal if it goes to the jurisdiction of the 
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lower Court or if a itatute baa been contravened. 50 
[nd. Gas. 322 (Gal.) 


— — New plea*— Question of law*~jQriadictxoa — 
Objection to. 

Qicitions touching the very root of a suit ought, at a 
rule to be raised in the pleadings. Though a question 
of jurisdiction is a question of law which may be 
raised at any stage* the defendant ought not, in any event 
be allowed to raise it ahcr the plaintiff has cloicd his 
case. 11 Bom. L.R. i269«4 Ind. Gas. 569. 


45 (o). Practice — New plea— Limitation. 

~~ — Plea — Stage at which plea of limitation can 
be raised. 

The objection that a suit rs timr.barred is never too 
lat<^. It can be raised at any stage of a suit or other 
proceeding provided that, if raised in appeal, it does 
not require any further investigation into a question of 
fact. 1949 R.D. 227. 

Point of law — Raising at any atage of the 

proceedings. 

Where a point of law is such that it requires no 
further investigation or finding on any question of fact 
it is a point which can be taken at any stage of a 
proceeding with the permission of Court. 1949 
107. 


—New plea — Limitation. 

The point oflimitatioo though raised for the first 
time in the High Court can be so allowed to be raised 
if it docs not require any fresh findings. 123 Tnd. Cas. 
^20=1930 A Lj. 55a=A.l.R. I930AII, 467. 


*— — Second appeal. 

The mere fact that the question oflimitatioo was not 
raised in the trial Court o' in the first Appellate Court 
or III memo, of appeal does not debar the Court of 
second appeal from going into the question, if it arises 
on the pleadings and no que'ition of fact has to be 
enquired into to dispoie of the question. 35 C.W.N. 
103=129 Ind. Cas. ion=A.I.R. 1930 Cal. 703. 

-Where a plea of limitation was not raised before 

the appellate Court on the earlier occasion and the 
same was sought to be raised at a later stage on a 
more limited referrnee Held, that the plea could not 
be raised. 5J C. L.J. 2?l3 = A.I.R. 1930 Cal. 547. 

Provided a general plea of limitation is taken and 

facts necessary to coti'c to a decision on the point 
whether the special rule of limitation applied are gone 
into and tlirrr was no question of prejudice to any 
party it is not necessary that the plea ol special limita* 
tion should have been specifically taken in pleadings 
in lower Court before it can be admissible in second 
appeal. 11 p.L.T. 197=9 Pat. 788=A.I.R. 1930 Pat 
256 (F n.). 

Qiestionnf limitation depending ultimately on 

certain facts — Other party not having notice with regard 
to these facts — Plea of limitation should not be allowed 
to be raised at very late stage, ill Ind. C4S, I«i2 = 
A.I.R. 1929 Mad. 38. 


Limicatlon*— QnefitioB raiaed In review 

Where a point at to limitation was raised for the 
first lime in ap{>hcation for review* the party was 
allowed to raise it but was ordered to pay the costs of 
that apnlicaiion to the other party. 109 Ind. Cas. 1 = 
5 O.W.N. 479=30 Bom. L.R. 842=47 C. L.J. 510=6 
Rang. 302 = 26 A.L.J. 657-32 C.WN, 845=55 I.A. 
i6t— .28 M»L.W, 207=A.I.R. 1028 P.C. io2<=<i4 
M.LJ.696 (P,C.). 

—Even a plea of limitation not made except in 
argument, wUle it depends on facts, cazmot be allowed 
where the lower Court might have had facts before it to 
justify its view, which facts, however, neither party was 
able to point out. 108 tnd. Cas. 14=26 A. L.J. 505= 
30 Bom. L.R. 765=28 M.L.W. 354= A.I.R. 1928 P.C.'' 
47=54 M.L.J. 651 (P.C.). 

- A plea of limitation although not raised in the 
trial Court or the memo, of appeal to the Appellate 
Court can be entertained in appeal. 103 Ind. Cas. 
418=29 Bom. L.R. 24 i=A.I.R. 1927 Bom. 398. 

—New plea at to the bar of limitation cannot be 
entertained for the first time in revision, 85 Ind. Cai. 
982=A.I.R. 1925 Mad. 986. 

Plea of limitation though abandoned in trial 

Court can be taken in appeal. 94 Ind. Cas, 611 = 4 
Bur. L.J. ii 3=A.I.R. 1925 Rang. 313, 

; New point of law will not be allowed to be raised 

if remand becomes necessary. 87 Ind, Cas. 705=26 
Bom. L.R. 494=A.I.R. 1924 Bom. 469. 


*— —Plea of* under Special Law. 

Although a plea of limitation can be raised at any 
stage of the suit and even for the first time in appeal 
a special plea of limitation ought to be taken ui the 
written statement. The defendant must raise question 
of special limitation in the written statement where the 
dcterminaiion of ihai quesiion depends upon a finding 
offact, e. g., the fact as to when service of notice of 
the deposit was made on the land-lord. 69 Ind. Cas. 410 
=A.I.R. 1924 Cal. 4C3. ’ ’ 

Grounds of exemption from limitation may be 

set up in the alternative — Ground of exemption not 
set up in Court below cannot be set up in appeal 69 

Ind. Cas. 419 = 3 Lab. 233=4 L.L.J. i90=A.I.R. 1922 
Lah. 39. 

^ Execution piocrediogs — Limitation — Failure of 

judgment-debtor to raise the plea in a previous exe- 
cution application, will preclude him for raising it 
later on. 68 Ind. Cas. 267=250. C. i3=A.I.R, 1922 
Oudh 117. 

Defenco — Qaeatlon of limitation — Second 

appeal. 

A point of limitation can be taken in second appeal 
for the first time if there are sufificienl findings offact 
on which it could be argued as a question of law. 6S 
Ind. Cas. 785 (Cal.). 

A question of limitation cannot be raised for the 
first time in appeal. If must be raised by the defendant 
10 bis pleading accordbg to O. 8, R. 2, G. P. Code. 
A new pica of limitation must be entertained only when 
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on the face of the rtcord there ii evidewe whi* wat 
produced in the trial Court. 6o Jnd. Caa. aSo— 3* 
C. L. J. 036. 


•New plea— Limitation — Pleadings. 


The plea of bar by limitation under a special Act 
must be specially pleaded and if the facts in support 
there of are not apparent on the face of the record, the 
appellate Court cannot maVe an enquiiy vh<iheron 
certain facts he had found the suit %vas barred by 
limitation. 28 CLJ. Ind- Cas. 787. 


plea— Limitation — Second appeal— Plea 

requiring fresh evidenc* on a question of fact. 

Per Piggott J. — A plea even of limitaliori requiring 
for its determination fresh evidence on a question of fact 
cannot be properly pui forward for the fint time in tbc 
second appeal. 14 A.L.J. 1146=37 Ind. Cas. 343. 


45 * New plea. *53® 

Pica of want of lanction under Civil P. C., S. 91 

cannot be raired in the Appellate Court for the first 
time. 105 Ind. Cas. ii3=A.I.R. 1928 Nag. 39. 

^Though questlont of law involving jurisdiction 

or ffOiuR to the root of the plaintiff**, claim may be 
advanced in second appeal noiwiihitanding the omifsion 
to bring ihcm forward before ibc_ lower Court or even 
the trial Court, an objection rclaiing to the non repre- 
sfDtative nature ol Ac suit is not a question of this 
character and the appellant must be taken to have 
waived ibe right to advance thin objrction by failure to 
include it among the grounds of first appeal, loi Ind. 
Cas. 375 =A. 1 .R. 1927 Mad. 666 . 

A point affecting tbc maintainability of suit was 

allowed for the first time in second appeal. 105 Ind. 
Cas. 88=51 Mad. 76=26 M L. W. <^72=39 M.L.T. 
380=1927 MW.N. 913= A.l.R. 1927 Mad. 1035=53 
M.L.J. 688. 


__I4ew plea — Limitation. 

A question of limitation can be talen at any time. 

I Pat. L.J. 221=2 Pat.L.W. 374=36 Ind. Ca>. 960. 

I^ew plea — Question of limitation— Appeal- 

Decision on. 

An appellate Court can decide questions of limitation, 
if no further facts than those before ii arc necessary for 
that purpose. 29 Ind. Cas. 36* (Mad). 

plea— Limitation — Second appeal. 

A plea of Umiution can be set up even in second 
appeal if it is patent on ibe face of it and does not 
require additional facts to decide the same. 34 C. Q41— 
9 C- 63«t— 25 M 367— *2 A 200 Foil. 1 L. W. 10-^2= 
(1914)' M W.N. 921 = 17 M.L.T. 18=26 Ind. Cas. 369. 

— _^ew plea— Limitation. 

The appellant cannot be allowed to raise on second 
appeal, new pleas of limitation which involve decisions 
ol new questions of fact. 5 M. L. T. 262=4 Ind. Cat. 
1167. 


Where the objection, that the plaintiff could not 

maintain his suit for a declaration t^at defendant was 
not entitled to redeem after he bad entered into 
possfssioD on payment of the amount hxed by the 
Collector, was raned for the first time in appeal, heW : 
the objection could not be allowed. 68 Ind. Cas. 557 — 3 
Lab. 239=A.I.R. 1922 Lab. 363. 

New plea— Plea of bar of enit whether can be 

taken first in appeal. 

The plea of bar of suit under S. 4* of tbc Evidence 
Act can be taken for the first time in appeal. 57 Ind. 
Cas. 612 (Nag.). 


New plea — Bar of suit— Appellate Court. 


Alth^'uph the objection that the suit was barred by 
S. 66, C-P.C. had not been raised in the Court below 
or in tho grounds of appeal, the question being one of 
law. it was allowed to be arpurd in aj peal on the 
understanding that effci't would be given to any 
defence that respondent might have set up had the 
matter been agitated in the Court below. 2 I.ah. L.J. 

353 - 


45 (P^ Practice— Ns'w plea— Maintainability 

of suit. 

,__New plea— MaintaiDabilily of suit— Plea not 
raised »n ground of ay peal. 

Although a plea may not have been specifically raised 
in the ground* of appeal in second appeal. High Court 
can allow the point to be argued if it cut at the root 
of the case. A,I.R 1930 All. 434. 

The quesdon of the maintainability of a suit if not 

raised in the first instance bef-TC lower Courts cannot 
be allowed to be raised in second appeal. 50 C.L.J. 543 
= A.I.R. 1930 Cal. 267. 

Second appeal. 

A father of a minor apprentice can in certain cir- 
cumstances maimain suin against the master of the 
apprentice. A point, tbrreforr. as to whether a father 
can maintain such a luit when not raided in the lower 
Courts cant'Ot be rai»ed for the first time in revision 
to the High Court c»prcially when it requires facts for 
its elucidation; 117 Ind. Cas. 304=A. I. R. 1929 Mad. 
781. 


New plea— Question of res judicata. 

The plea of res judicara being one of restraint of the 
right of a litigant to have his case fully tried and 
determined, the judgment which is pleaded in bar of 
this nght must be strictly construed 31 M L.J. 311 = 
(1916) 2 M.W.N. 133 = 20 M.L.T. 228=35 Ind, Cas,42i. 

New plea— Second appeal — Plea of res judicata. 

Plea of res judicata though not raised in the first 
appellate court can be aliow'cd in second appeal. 21 
A. 446; 4 A. 69, Foil. 5 Ind. Cas. 294. (All.). 

New plea— Question affecting maintainability 

of suit — Duty of court to raise and decide. 

Where in a suit in ejectment, the defect in the title 
of the plaintiff is apparent in the face of the documents 
on which he rests his case, it is the duty of the 
Judicial Committee to dismiss the suit although ihe 
point had not been clearly raised in the courts helow. 
35 All. 973-=-40 LA 86 = 25 M.L.J. 301= 14 M. L. 1 . 
64= 17 C.W.N. 669= 11913) M.W.N. 481 = 11 A.L.J. 
469=17 C.L.J. 566= 15 Bom.L.R. 525=160.0.136 = 
19 Ind. Cas. 340 fP.C.). 
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— — Second appeal^Canse of action^ 
Absence of- 

The queaUon whether ihc facts set out in the plaint 
ihow a cauic of action is one which goes to the vciy 
root of the case and as such may allowed to be 

raised for the first time evrn in the lecond appeal. 
8 A.Lj. 929= 12 Ind. Cas tii. 

— -New plea — Appeal— Preliminary point — 

Appeal. 

Where a defendant wants to raise a plea under O. 9, 
R. 2 of the C.P. Code which ig not raised in :hc pleadings 
or issues, he should not be allowed to raise it for «hc first 
time on appeal, except on terms of the other side being 
fully indemnified by costs, etc. 38 Cal. 629= 15 C.\V.N. 
766 = 8 A.L.J. 739 = >3 Bern. L.R 464= 14 C. L. J. I5« 
(1911) 2 M.W.N. 397=4 Bur. L.T. 153=6 L-B.R. 18— 
10 M.L.T. 479=11 Ind. Cai. 497 (P.C.) 

New plea— Qoeation of law— -Bar— Under O. 2, 

R. 2, C.P C. — Second appeal. 

.\o objection that tbc suit is barred under Ss- 42 and 
43. C.P.C. 1882 cannot be entertained in second appeal. 
12 O.C. 21=1 Ind. Cas. 327, 

45 (q). Practice — New plea — Minority. 

New plea — Minority— Not to be allowed 

Second appeal. 

A plea of minority which was neither raised in the 
Clourts below nor in the memorandum of appeal before 
the High Court, cannot be raised for tbc first time in 
argument in second appeal, ii A-L.J. 202 — 19 Ind. 
Cas. 55 

New plea — Minority. 

A point that certain agreement was not binding on 
the minors could not be taken up by the Court of 
appeal, ano motu 2o P.R. 1913=101 P.W.R. 1913 
-185 P.L.R. 19 J 3=*9 Cas. 411. 

New plea — Minority — Appeal — When the pica 

te barred. 

If the plea that a certain defendant is minor is not 
raised in thcfirit Clourt and a decree is allowed to be 
passed, the pica cannot be raised in appeal. 6 Ind. 
<^as. 373 (All.). 

45 (r). Practice— New plea — QaestioD of fact. 

— New p!ca — Question of fact— If can be r.-iiscd in 
.appeal for first time— Whether there was consideration 
for compromise — When to he rai^^d See C. P. Code, 
S. 110 (3). A.I.R. 1950 Pat. 478. 

—Plea never raised in the Courts below and involv- 
ing auesiions of fact cannot be allowed to be raised for 
the nr.t time in second appeal. 116 Ind Cas. 903= 10 
Lah. 694 = 30 P.L.R. 75 o = A,I R. 1929 Lah 318. 

New plea — Question of fact. 

A new plea of question of a fact cannot be raised for 
the first time in appeal. 107 Ind. Cas. 903® A.I R. 
i<j2l5 Nag 273. 

A new plea on a question of fact should not be 

entertained in second appeal. 103 Ind. Cas. 802=1 
L.G. 277=A.I.R. 1927 Oudh 341, 


A party should not be allowed to make out a new 

case in appeal, if it involves questions of fact for 
which no evidence has been given. 102 Ind. Cas. 631 
= A.I.R. 1927 Lah. 534. 

— — A question of fact not raised and made a ground 
of complaint in the Court of first insiance ought not to 
he allowed to be raised for the first time in appeal. 91 
Ind. Cai. 642=A.I.R. 1926 Cal. 665. 

New plea — Second appeal—Not Co be allowed. 

If a point which ought to be, but is not, taken in 
the trial Court and in respect of which direct evidence 
is given, it cannot be taken in second appeal especially 
when it involves a question of fact. 56 Ind. C^i.844 
(Cal.). 

—New plea — Appellate Court— New case based 
on facts, whether may be raised. 

An appellate Court ought not to allow a new case 
to be raised in appeal, when it depends for its determU 
nation on facts on which no evidence has been let 
in. Where the defence in the original Court was that 
a certain KabuUyat was not executed at all by the de« 
feodants, they ought not in appeal allowed to change 
the defence and to plead to be that the KabnUyat 
was not enforceable against them. 1 1 Ind, Cas. 940 


— — New plea— Second appeal. 

A party cannot set up a new case in second appeal 
especially when the new pleas involve decisions on 
questions of lact. 5 M.L.T. 262 = 4 Ind, Cas. 1167, 


45 (s). practice — New plea— QnesHon of Law. 

(i) When allowed 
(U) When not allowed. 

45 (e) (!)• Practice — New plea— Qaestloa of 

Law — When allowed. 

— — New plea — Question of law— Qaestion as to 
legal cficct of compioniise — Express plea not rabed — 
Counts power 10 entertain point and give effect to it. 

The question as to the Icsal effect of a compromise 
decree in a suit is a pure question of law, and the mere 
absence of an express plea on the subject cannot debar 
the Court from giving effect lo it, A.I.R. 1948 E.P. 
20 . 

—New plea— Question of law. 

Per Full Beach;— A question of pure law arising out 
of admitted facts can be raised in the fiisl instance in 
tbc first appeal. 124 Ind. Cai. 733 = 1930 A.L.J. 156 
= A. 1 .R. 1933 All. 136 (F.B.). 

A querstion ol law can be raised for the first time 

in second appeal. ii7lnd. Cas. too (All.). 

—A law point patent on the face of the record 
can be raised in second appeal. The question 
whether such a matter should be allowed to be 
raised or not in second appeal depends on the 
circumstances of the case and upon the nature of 
the point that is being raised* A.I.R. 1927 B« 157 


P&AGXicSE! — 45 - New ptea. 15B2 


and 31 P-R. 1918 followed* 12 Lah. L. J. 203=130 
Ind. Cas. S13=A.1.R. 1930 Lah. 937* 

A point as to the frame of suit is a point p£ 

law and an objection as to the frame of suit can 
be raised for the hrst time even on appeal. 109 
Ind. Cas. S67 = A.I.R, 1929 Lah. 94. 

Common law contrary to that pleaded can 

be applied suo motu or at instance oi a party, 

A point of law, provided it is a point that can 
be applied to the facts proved and although it 
directly contradicts anything that may have been 
said during the whole case about the law appli- 
cable to those facts, can be urged by the parties 
at any time before judgment is pronounced, and 
it can be basis of the decision of the case even 
if it occurs only to the Judge himself when he is 
writing his judgment. 92 Ind. Cas. 926=A.I.R, 
1926 Nag. 265. 

Per D^as J. — A Court should allow a question 

•of law to be argued which fairly arises on the 
allegations made in the plaint though it is not 
stated in that form in the plaint. S8 Ind. Cas. 141 
= 87 Ind.Cas. 849 = 4 Pat. 510 = 6 P.L.T.634=A.I.R 
1925 Pat. 625. 

Per Ramesam, J (Jackson, J. doubting) —Plain- 
tiff suing to set aside adoption by widow and 
defendants supporting it on the ground of consent 
of agnatic kinsmen, question of law as to neces- 
sity of consent of daughter’s sons can be raised 
for the first time in appeal provided opportunity is 
given to defendant to prove daughter’s sons did 
consent. 83 Ind.Cas. 59=20 M.L.W. 503 = 1924 
M.W.N. 844=A.LR. 1925 Mad. 67. 

New Plea — Second Appeal — Question of 

Law. 

Per Broomfield, J. — A new point may be raised 
for the first time in second appeal, but only when 
it is a pure question of law arising on the findings 
of the Court’s below and not affected by any 
facts outside those findings. 32 Bom.L.R. 1001. 

—Although a point of law may be taken in appeal 
for the first time yet it is subject to the well 
recognized rule that the evidence on the record is 
complete and no further evidence is necessary to 
substantiate the point. 78 Ind. Cas. 889=3 Pat. 236 
-2 Pat. L. R. 5j = 5 Pat. L. T. 576 = A. 1. R. 1924 
Pat. 446. 

—Plea of law on proved facte can be newly 
raised. 76 Ind. Cas. 172 = 6 L L. J. 454=A.I.R. 1924 
Lah. 543. 

— — Where the point is one of law and patent upon 
the face of the record, it may be raised lor the first 
time in appeal. 80 Ind. Cas. 1SI = A. I. R, 1923 
Lah. 6U8. 

Question of law requiring no further evidence 

can be heard in second appeal. 72 Ind. Cas. 230 = 
2 Pat. 469-4 P. L. T. 427 = 1 Pat. L.R. 201 = 1923 
P.H.C.C. 97 = A.I.R. 1923 Pal. 423. 

—Question of law raised in arguments. 

Where the question of a rontrart, being void a$ 
being illegal and as being opposed to public policy 


was not found in tJic pleadings but w^s raised for 
the first time in the arguments- 

Held, that when a question of this sort is raised 
the Court should take notice of it even though 
not raised in the pleadings. 72 Ind. Cas- 735=18 
M.L.W. 564 = 1923 M. W. N. 335 = 32 M. L. T. 330 = 
A.I.R. 1923 Mad. 626. 

Where a new po nt raised before the appellate 

Court IS pne of law to be decided without any 
further evidence it is the duty of the appellate 
Cpurt to entertain it. 66 Ind. Cas. 466 (Lah.)- 

New plea— Appellate Court— Point of law. 

A point not urged in the Court below but which 
depends on the construction of a statute can be 
raised on appeal. 1 Pa*. L.T. 269=5 Pat. L. J. 359 
= (1920) P.H.C.C. 193 = 58 Ind. Cas. 749. 

——New plea— Question of law. 

A pure question of law, though not raised in 
the primary Court no^ mentioned in the memo of 
appeal and is not one of jurisdiction of the Court 
tp entertain the suit, can be raised in appeal, if it 
goes to the very root of the mailer and raises the 
question whether the Court was competent to grant 
the relief claimed. 31 C-L-J 259=56 Ind. Cas. 571. 

— New plea— Question of law. 

An objection of clear law apparent on *he face 
pf the record should be given effect to even when 
not pressed. 25 C.L J, 351=40 Ind. Cas. 230. 

New plea— Question of law— Trial of suit— 

Plea not raised in the written statement. 

A plea raised on a robkar drawn up at the first 
hearing though not raised by the written statement 
could be considered by the Courts. 12 A.L.J. 455 = 
25 Ind. Cas. 408. 

„_New plea— Question of law— Appeal— Vaka- 
latnama — Pleader’s name left out by over sight 
—Whether presentable. 

Where in a vakalatnama the pleader’s name has 
been omitted by oversight there is no due appoint- 
ment of the pleader and the appeal is not on that 
account properly presented. Thii objection can be 
taken at any stage of the case. 36 All. 46=11 
A.L.J. 1015—23 Ind. Cas. 461. 

New plea — Question of Law— Appeal. 

The Court of Appeal may allow a question of law 
to be raised for the firs' time in appeal when it 
thinks necessary and expedient iii^ the interest of 
justice, but not unless the court is satisfied that 
the evidence establishes beyoml doubt that the 
facts if fully invested would have supported the 
new pica. 22 lod. Cas. 553 (C'al.). 


45 (s) (ii). Practice— New plea— Question of 

law— When not allowed. 

—New plea— When allowed in second appeal. 

Points which have not been raised in the first 
appeal cannot he allowed tu be raised in the second 
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appeal merely because they are points of law 
unless good ground is shown for failuit to take 
them before the lower appellate Court. 126 Ind. 
Cas. 18=A.I.R. 1930 All. 8 ttS. 

^Questions of law dealing with the admissibility 

and the legal effect of evidence will rot as a 
general rule be entertained in second appeal if they 
have not been taken at least at the stage of £rst 
appeal. 78 Ird. Cas. 221 = 22 A.L.J. 153 = 5 L.R.A. 
Civ.44=A.I.R. 1924 All. 709. 

-New plea— 'Question of law— Point of law 

depending on evidence— If can be raised at 
late stage of suit. 

A point of law depending on evidence cannot be 
raised for the £rst time at a late stage of the 
suit. 7 S.L.R. 11=20 Ind. Cas. 523. 

— —New plea — Question of law — Waiver — When 
to be raised. 

As a question of waiver is a mixed question of 
fact and law it ought not to be allowed to 
cd at late stage of the proceedings* 13 C.L-J. 192 
= 9 ind. Cas* 698. 


45 (t). Practice — New plea— Remand. 

New plea — Remand — iPlea of res judicata 

raised. 

If an order of remand is made by the High 
Court under O. 41, R. 23, and on retrial the 
plaintiff’s claim is disallowed and plaintiff appeals 
against the order, it is quite competent for the 
appellant to raise the plea of res judicata in 
appeal. The order of remand do<s not in any 
way prevent the Court below nor the High Court 
from holding that the point of res judicata was 
properly raised and the High Court in allowing it 
does not in any way go behind the the order of 
remand in the previous appeal. 119 Ind. Cas. 497 
= A.I.R. 1929 All. 724. 

Case remanded in second appeal — Objection 

to remand cannot be raised after return of case. 
86 Ind. Cas. 445=6 L. R. A. Civ. 117=A. I. R. 1925 
All. 369. 

New plea as to bona fide purchase. 

Where a defendant’s plea of bona fide purchase 
for value without notice has not been specifically 
raised in the pleadings or in the issues, the defect 
may be remedied, if ncct ssary by a remand on 
terms as to costs, specially as the defence has 
sometimes been entertained, when it has been 
pleaded in substance and is a just inff.rence from 
ihe facts alleged. 74 Ind. Cas. 975 = 37 C.L. J. 145 
= 27 C.W N. 587=A.I.R. 1923 Cal. 538. 

Where there is no indication that a pica was 

ever submitted to the Lower Court at the remand 
hearing or had been mentioned to the learned 
Judges by wliom the remand was made, it cannot 
lx- raised at the fiDal hearing after remand. 
74 liul. Caa. 804 = 16 M L-W. 297=46 Mad- 17 = 
A.I.R. 1923= Mad. 147 = 43 M.L.J. 406. 
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45 (u). Practice — New plea— Miscellaneous. 

New pleas — Pleadings essentiali'y. 

No amount of evidence can be worked upon a 
plea which was never put forward in the pleadings 
or in the original Court. 58 M.L.J. 7 (P. C.)i 
Foil. 125 Ind. Cas. 33 (Sind). 

—New plea. 

Where a cla m has been never made in th-^ 
defence presented, no amount of evidence can 
looked into upon a plea which was never put 
forward: A.I.R. 1925 Sind 2, Affirmed. 121 Ind* 
Cas. 204=31 P L.R. 150=24 S L.R. 138=A.IR, 
1930 P.C. 57=58 MX. J. 7. 

New plea— Fraud, 

No amount of evidence can be worked into upo^^ 
a plea not put forward* The dictum applies with 
great vigour to a plea based on fraud* 125 Ind- 
Cas. 33 = A.I.R. 1930 Sind 318. 

If the plea, that the suit being for partnership, 

O. 30, R. 1 , Civil P.C., has no application is not 
raised before reference is made to arbitration, 
the Court will not go into it after reference is 
made and award is passed. 117 Ind. Cas. 783= 
A.I.R. 1930 Sind 40. 

Incident not indicated in plaint but raised 

before recording evidence— Both parties giving 
evidence — Case should not be considered to be a 
new case* 22 Cal. 324 (P.C) Foil. HI Ind. Cas. 817 
= A.I.R. 1929 Oudh44. 

Where the plaintiffs-mortgagees all along made 

a substantial case as to the consideration for 
their mortgage: 

Held, that they cannot be allowed to shift their 
ground and urge that the defendant mortgagor 
bad accepted the civil liability of his brother in 
respect of defalcations made by his brother in 
respect of plaintiff’s accounts. 107 Ind. Cas. 113= 
30Bom. L.R. 296=47 C.L.J. 222=5 O.W.N.226= 
27 M.L.W. 523=24 N.L.R. 40=A I.R. 1928 P.C 39= 
54 M.L.J. 208 (P.C.). 

—Salt foe ejectment on neinnl posseaeloD and 

dbpoucasion — subsequent case of constructive posses* 
sion. 

Wheiher it is open to the plaintiff, where he putt 
forward a definite case of actual possession and dis* 
possession, when that case fails, to turn round and put 
forward a case of constructive possession depends upon 
the circumstances, upon the points at issue and the 
way in which he lias pleaded. It is a matter in the 
Court’s discretion. 105 Ind. Cas. 30 ()» 3 i C.W.N. 806 
»A I.R. 1938 Gal. 118. 

New plea— New case. 

If a person asserts tha* he exercised acts of owner* 
ship and adduces cvideucc in support thenof which is 
disbelieved by the Court, be cannot turn round and 
rely upon the presumption raised in bis favour by the 
revenue survey map 104 Ind. Cas. 514 = 8 P.L.T. 817 
—A.I.R. 1938 P.nt. 36 . 
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Wherea defeadant pleads limitation and in the 
course of the trial something transpires which shows 
that the plea of limitaiiou is not sustainable, he cannot 
turn round and say that the plaintiff should not be 
allowed the advantage of such evidence as he would be 
prejudiced. io6 Ind. Cas. 229=39 M.L.T. 4*5=27 
M.L.W. 30=A.I.R 1928 Mad. 27. 

Plaintiff co^sharer suing for possession after dis> 

possession by dcfcnJant^co-sbarer — Plamiiff failing to 
prove alleg^ actual possession cannot be allowed to 
plead constructive possession through defendant. 92 
Ind. Cas. go8 = A l.R. 1926 Cal. 589. 

— — New plea founded on facts suppressed in plaint — 
Plea not allowed, go Ind. Cas. 766=2 O.W N. 849= 
A.I.R. 1926 Oudh 22. 

—Memo of appeal urging condition regarding en- 
hancement of interest being penal — Condition conceded 
to be not penal at the hearing — Compensation under 
S. 74, Contract Act cannot be gran'ed. 89 Ind. Cas. 
879=26 P.L.R. 240 = AIR. 1926 Lah. it. 

Suit based on title camot on failure of title be con- 
verted into suit based on possession. 33 All 174 and 
8A. L. J. 404 Foil 82 led. Cas. 324=46 All. 903= 
A.I.R. 1925 All. 69. 

—New plea. 

A solitary statement elicited in cross-examination 
from a witness of the opposite party which the opposite 
party bad no opportunity for explaining cannot be 
utilised for the purpose of founding an objection which 
had not previously hern taken or put into issue. 80 
Ind. Cas. 1041 =‘45 Ail. 59 = A.I.R 1923 All. 176. 

-~->-Non'Objectioti cures defect. 

btorlen, J, — Where the issue was wide and both 
parties led evidence on a point not covered by the 
pleadings, no party can object to the evidence as being 
not covered by the pleadings. 77 Ind. Cas. 6s4= 
256001. L.R. 943 = 47 Bom. 843=A.I.R. 1923 Bom. 
321 (F.B.). 

■*■«■* — New plea — Omlesioa of Issue. 

A plea that whether a certain partition deed is valid 
or not, must be taken early and made the subject of an 
issue. 76 Ind Cas. 881=330 M.L.T. 168 =A. l.R. 1922 
Mad. 341 = 42 M L. J. 124. 

Partition suit— Change of circumstances-^ 
Consideration. 

A widow sued her co-widow and her daughter’s son 
to whom half the estate had been bequeathed by wUl 
by her husband/for partition of her fourth share. After 
preliminary decree was passed the co-v%idow died and 
Iilaintiff became entitled to her share also. 

Held: that plaintiff should be given a decree for 
half share in that very suit instead of compelling her 
to have rccouric to furiher litigation. Partition suits 
form an exception to the rule that case* should he 
decided with ref-rcncc to the state of facts on the 
date of their institution. 76 Ind. Cai. 632 = A.I.R. 
1924 Nag. 186. 

New plea— When can tie raised — Failure 10 

establish claioi — Effect. 


45. pie». i5&§ 

Where in a suit for Injunction (be plaintiff set up bis 
title as owner ol a piece of land, but failed to establish 
ownership and it appeared that he was in possession of 
a portion of the land as tenant of the defendants on 
payment of the customary rate. Held, that having failed 
to establish title set up by him his suit must be 
dismissed 75 P.L.R, 1916=36 Ind. Cas. 55. 

New plea— No allegation in pleadings. 

Prior agreement of partnership or family arrange* 
ment being not pleaded would not be gone into by 
Court. 13 M.L.T. 102 = 18 Ind. Cas. 636. 


46. Practice— Notice of bearing. 

——Notice of motion— Amendment of plaint 
pending notice— Effect— If waiver or abandonment 
of notice. 

It cannot be stated as an absolute proposition of law 
that the amendment of the statement of the claim 
pending notice of motion operates as an abandonment 
of the notice of motion unlcsi the plaintiff obtains leave 
to amend without prejudice to the pending notice. As 
a matter of precaution the plaintiff must seek an order 
to amend without prejudice. If the csrcumstances of 
a particular case warrant that conclusion, the Court 
is not fettered in bolding that under (be particulai 
circumstances the plaintiff should not be considered to 
have waived or abandoned the notice of motion which 
bad been taken out earlier on the bill or statement of 
claim as unamended. 49 Bom. L.R. 439= A.I.R. 1947 
Bom. 424. 

Notice of Hearing. 

Where a party is once heard it is no denial of justice 
if the Court decides against him without bearing 
him again if, after he was once beard 
there was no new material before the Court upon 
which to base its decision. 126 Ind. Cas. 833 = 11 P.L.T. 
799=9 24o=A l.R, 1930 Pal. 8t (S.B.). 

—Notice — Order without one is illegal. 

It if an elementary piinciple of law that no order 
should be passed which prejudices a person without 
giving him an opportunity to show cause against it. 
loG Ind. Cas. 487 = A.I.R. 1928 Mad. 361. 

Execution of decree. 

Objections as to want of notice of hearing cannot be 
entertained by the executing Court. 84 Ind. Cas. 724 
=52 Cal. 269=40 C. L. J i8o=A.I.R. 1925 Cal. 57 

— Exparie order. 

No order should be pasfod against a person without 
allowing him reasonable oppoitunity to be heard and 
to adduce evidence in his defence. This rule is of 
univerial application founded upon the plainest 
piinciplesof juftice that no one should be condemned 
puniihed or deprived of this property in a judicial 
proceeding unless he has had a fair opportunity to be 
heard 81 Ind. Cas 867=39 C. L. J. ayg^A.I.R. 1924 
Cal. 0 o 6 . ^ ^ 

——It is the usual practice of notifying to the parties 

ly.® when it goes back from the 

High Court in order that the p.irtici may be apprised 
of It and take necessary steps. 76 Ind. Cas. 49=79 
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In'*. Cas. 188=4 P.L.T, 508 = 1 Pat. L.K. 393 = A.I.R. 

1923 Pat. 597. 


Notice — Hoaring not ia (he usaal place — ^Notice 
ia necessary. 


Notice to defendants is necessary though the other 
defendants were present where the place of hearing was 
not the usual place. 69 Ind. Caf. 499 = 3 Lah. 357= 
A.I.R, 1922 Lah. 439. 


Notice to accused always nece^'Sary. 

No Court shoold pass an order prejudicial to the 
accurc'd without giving him notice to show cause against 
it. 59 Ind. Cas. 193 = 18 A. L- J. 1 135”2 U.P.L.R. All. 
374 = 22 Cr. L. J, 49. 

——Notice of hearing — Notice to counsel. 

Where notice of the adjourned date of hearing of a 
petition is given to the counsel who said £t the hearing 
that he had no instructions and bad returned 
the papers it was held sufficient. 4 O. L.J. 561=45 
lod Cas. 481. 

Notice of hearing — Exparte Judicial order- — 

Power of Court. 

A judicial order p'^S'ibly affecting or prejudicing a 
parly cannot be made without giving that party an 
opportunity to be heard. 44 Cal. L J. 455 

= 39 lutl- Cas. 969. 

Notice of hearing— Transfer of an appeal to 

another Court for disposal‘~Procedurc. 

before an appeal is iramicrred by one court t> aoMher 
the case should be called on and the parties in'ormcd as 
to the transfer and the order »hect should show tliat it 
isso iranderrcd. Otherwise, adismis»al for default by 
the court to which the appeal is transferred is irregular 
and will be let aside. 1 Pal. L.W. 245*”39 Cas. 

45. 


—Notice of bearing— Setting aside order. 

An order in favour of a party got wiihoul fraud' 
sboud not be set a>ide wiUiout not notice to the party. 
3 L.W. 250 = 32 Ind Cas. 897. 


Notice of hearing —Absence of statutory pro- 
visions — Nalaral justice. 

lu all judicial proceeding! where no ipecihc rule as 
to notice exists the rule audi aUararn patam applies 
as the principal of natural justice. 38 Mad. 1091=2 
L.W. 200— 28 M. L.J. 204—1915 M. W. N. 181=16 
Cr.L.J. 128=17 M.L.T. 164 = 27 Ind. Cas. 192. 

Notice of bearing — Dismissal for dofauU — 

Place of hearing. 

Where no intimation y/ai givm to the parlies that 
(lie case will be heard in ramp, the magiitrate was not 
jiikiitie<l in dismissing the case for default while in 
cainf). 53 l*.L K 1914—15 Cr.L.J. 143 = 22 Ind. Cas. 
495 - 


Notice of bearing — Objections to — 

Waiver. 

Whereby a party h.tving notice of a motion ronie»(:» 
t( on (he iiM iifs, hr niiiit be held to have uaive.l 


objectons as to irregularity in the issue or lervide Of 
notice. 25 M.L. J. 28i = (i9i3) M. W. N. 751 = 21 
lad. Cas. 96. 

t. 

Notice of hearing — Judicial proceedings. 

Without an opportunity given to a person to say 
what be has to say, he should not be deprived of his 
property in any judicial proceeding. 39 Cal. 861 = 15 
Ind. Cas. 176. 

— —Notice of heariog — ^Re*lrial— 'Notice. 

Neither party if entitled as of right to a notice 
intimating the date fixed for (he rehearing of the case, 
when a case is remanded for retrial to the first Court. 
This rule applies both to Brrar and ibe Central Pro- 
vinces. But in fixing a date for bearing the case, the 
Court should select such date as will give (be parties a 
reasonable opponunity of ascertaining the date fixed. 
7 N.L.R. 172=12 Ind. Cas. 807. 

——Notice of hearing. 

It is a material irregularity to decide an appeal 
against respondent not properly served with (he 
notice of the date of bearing. 59 P. W. R, 1909=55 
P.L.R. 1909=4 Ind. Cas. 550. 

Notice of hearing— Service of notice of 

appeal — Respondent in England. 

Fbc best way toscivc a notice of appeal on a respon- 
dent who had left for England would be (o make over 
the notice to the appellant’i pleader for service on (he 
Respondent through an agent in England to be appoint- 
cd lor (he purpose. 36 Cal. 226=13 G. W. N. 18=9 
C.L.J. 244=1 Ind. Cas. 158. 


Notice of hearing— No date fixed for trial — 

Decree bad . 


Where no date has been fixed for b i.il of a suit a 
decree on the merits is bad. 9 C. L.J. 367=13 C.W.N. 
493 = 5 M.L T. 360=1 Ind. Cas. 86. 


Notice of heariog->Parlies— Absence during 

bearing. 

Where the presence of a respondent is unnecessary 
and the panic* present do not object, the appellate 
court can proceed to hear the appeal. 21 P.R. 1909= 
32 i*,LR. 1909 = 27 P.W.R. 1909=1 Ind. Cas. 604. 

"■“■“Notice to decree-holder— Duly by appellant 
to bo pi'esent on the day fixed for hearing. 

Under C. P. C., no order of review can be made 
without previous notice to the person in possession of 
(he decree which is to be reviewed. It is the duty of 
the person who has a case in the paper (notice board 
or C.1USC lilt) to be present prepared to support it by • 
counselor in pcrion. (1903) 14 M.L J. 7 (P. C.). 


47 * Practice Official traoslation of doenmenta. 

Official (raoelalioD of document# —Duty of 

Court to act upon— Translation by Judge — Value 

It is tlie duty of the Courts in India to act upon 
the official translation of documents unless there is 
expert eviderirr wliirh jiistiffri ibr rrjertiori of such 
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It may no doubt often happen that a Judge in 
India knows the vernacular in which a document is 
written, and he may be as well qualified as ihc official 
translator, or even better qualified, to render a correct 
translation of the document into English- The trouble 
however, is (hat the Judge is not a witness, and the 
parlies are not in a position to lest the translation which 
he makes; whilst if the matter is taken in appeal to the 
Privy Council, the Board have no maietial upon 
which they can estiaf^ate the linguistic qualifications of 
the Judge, s'!? G.W.N. 8o3=A.I.R. 1949 P.G, 179=51 
Bom. L< R- 960. 

' “'Official tranalatlon *— Departure from— 
Jurisdiction. 

It is not legitimate for the Court to depart from the 
official translation except upon expert evidence which 
the parties should have an ooportunity of testing. 73 
I. A. 264=1. L.R (1947) Mad. is9=5i C.W.N. 205= 
1946 O.A. (P.C.) 205=1946 A.WR. (P.C.) 205=227 
Ind. Gas. 12 = 59 L. W 681 = 13 B. R. 36=1. L- R. 
(»947) Kar. (P.C) t5 = A.I.R. 1946 P. G. i85 = (i946) 
a M. L. J.408 (P.G.). 


48 . Practice— Parlies. 
SceC.P. C., O.l.andO. 34 ,R. I. 

(a) Duty of* 

(b) Addition of. 

(c) Joinder. 

(d) Non-joinder. 

(c) Miscellaneous. 


48(a). Practice — Parties— Duty of. 

Doty of. 

A party, who has objections to a proceeding before 
the Court, must put them forward at the earliest 
opportunity, and must put all of them forward and 
not keep back any of them for subiqucnt presentation. 
A.I.R. 1929 Mad. 404. 

Duty of. 

It is always the duty of Uiiganis in a Civil Case to 
pay for the expenses of witnesses and procure 
their attendance. If they should fail to do so, the 
Court is not bound to do thi^ f^r them. 99 Ind. Cas. 
890 = A.I.R. 1927 Lah. 845. 


—— Doty of. 

The novel proposition, that a duty is cast upon 
every liUgant to speak out and set right his adversary 
whenever he discovers that bis opponent has made a 
mistake, requires very careful scrutiny. 74 Ind. Cas. 
770 ‘^ 3 ^ C.L. J. 245 = A.I.R. 1922 Cal. 493. 


48 (b). Practice -Parties— Addition of. 

~ — Parties— Additional Defendants -Whether can 
bo struck off at any stage— Evidence of — Effect 

Of. 

Additional defendants brought on record on an 
npphratinn put in },v them and allowed cannot be 
STurk <.fr ihr record and their evMeucc cannot be 
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ignored at the stage of an appeal from a decree In li.eir 
favour after the whole case has been decided, i O.L J. 
591=26 Ind. Cas. 547. 

Parties — ^Addition of— Second appeal. 

Plaintiff who tries bis best not to Join another as 
party in a rent suit though his joinder was coniinually 
urged by the defendants, cannot in second appeal make 
a new case and join that person as defendant in that 

suit. II C.L. J. 601=5 Ind. Cas. 105. 


48 (c). Practice— Parties— Joinder. 

Parties — Religious endowment — Suit regarding— 
Deity — If necessary parly when there is shebait. See 
Religious Endowment — Suit. A.I.R. 1950 Pat. 134. 

Parties —Necessary party— Suit challenging 

validity of Provincial Act — Provincial Government 
—If necessary party as being responsible for 
Act. 

It is the Legislature of a State or Province which i* 
ultimately responsible for an Act pasted with respect 
to (he State or Province, and the Provincial or State 
Government does not become a necessary party to a 
suit merely because the validity of that Act is chal- 
lenged in the suit, even if the Provincial or State 
Government sponsored the Bill which became the Act 
and piloted it though the different stages of legislation. 
(1940) F.G.R. iio, foil. A.I.R, 1950 Pat. 527. 

— — Parties — Pre-emption suit — Hindu joint 
family— Transfer by father manager — Sons, if 
necessary parties to snit for pro'cmption arising 
on such sale. 

A claim for pre-emption arises on a transfer of pro- 
perty from the vendor to the vendee. The right of 
pre-emption is a right of substitution, and the pre- 
emptor is bound to take the property for the same 
price and subject to the same risks as the vendee has 
taken. He cannot ask the Court to adjtidicaie on the 
title of the vendor to the property sold. He has to 
accept the poiition that (he vendor had a title to effect 
a sale and on that basis make a claim for pre-emp- 
tion In the case of a sale by a Hindu father, as 
manager of the joint family of himself and sons, the 
sons are neithrr necessary nor proper parties to a suit 
for pre-emption in respect of that sale. I.L.R, (1949) 
Nag. i 52=A.I.R. 1949 Nag. 185 = 1949 N.L. J. 81. 


“ — Parties— Suit between villagers of different 
villages regarding right to take water from an 
irrigation rhaonel — Government paramount 
Owner of the channel— Government necessary 
party to the suit. 

Where a suit between villagers of two different 
villages IS in regard to a difputed right to take water 
Irom^ an irrigation channel and the Government is 
admittedly the paramount owner of channel in whom 
the entire right to it vests and have passed orders 
adverse to the plaintiffs in regard to their right the 
Government is a necessary party to such a suit! 61 
L.W. 644_ A.I.R. 1940 Mad. 161 = 1048 M W.N 
5*5 — (> 94 ®) 2 M.L- J. 99. 


•11 — -.-o me coiisiruciion OJ 

will, trustees should not argue on behalf of beneficia- 

apart from execcpiional cases 120 
Ind. Cas. 338 = 31 Bom. L.R. -A.I.R. 192911001. 





PHACtlCS — 4fi. Parties. 



Parties — AsBigDee— Pendente lUc. 

In a suit for po»essi<'n of land an assignee pendente 
llte need not be made a party, as he would be bound 
by the decree in the suit. 9 (J.L. J« 523=36 Cal. 675 
= { lad. Cas. t>26. 

Parties— Suit foi money left by family firm 

— Liability renewed in plainiifls sole name— Other 
members necessary parties — Acquiescence of o^cr 
members not sufficient to cure defect and limitation. 
«9 M.L.J. 372 = 4 Cas. 38=32 M. 284. 

Parties— Revenue registry suit for declara* 

tion of tiile for— Collector necessary party. See 

19 M.L.J- 33=2 Ind. Gas. 479 * 

Parties— Mesne profits, ascertainment of— 

Receiver, not necessary party when mesne profits arc 
not in rcipcci ol properties covered by the mortgage 
security. 

When the decree for mesne profits is made, the 
decree-holder may find it necessary to proceed against 
the equity of redemption to enable him to realise his 
dues. When he finds bimscll in that position, if the 
receiver appointed in the course of the mortgage suit is 
then found to be in passcssiou of the mortgaged pro- 
perties, the execution creditor may have to obtain ffic 
leave of the court before he can attach the properties, 
in execution. But before be arrives at that stage it is 
not necessary for him to bring the receiver bclurc the 
court; and it is abiolutely immaterial to the receiver 
for what amount a decree for mesne profits is obtained 
by the dccrcc-holdcr against the mortgagor. Ihc 
claim whicc is sought U a personal claim, and the 
decree will be a personal decree against the mortgagor. 
It is only when la execution of the decree Jhc morl- 
uaged property is sought to be attached that ibc 
receiver may be affected and leave of the <»uri_may 
be necessary. Until that stage, the receiver is a 
perfect stranger in no way interested in the matter. 

loC.L. J. 22=2 Ind. Gas. 944* 

ParUes-Suic for rent against sbebaits— 

All to be parties. 

In a suit for rent due from several shcbails. all the 
•hebaiis should be made parUcs. Else the smt « 
liable to be dismissed. (1907) 35 C. 182- 12 C.W.N. 
iGo. 

Parties Joinder of parlies as defendants who 

ihould have been added as plaintiffs— No— Onus of 
j>roving refusal to join as plaintiffs. 

A suit by one of several persons entitled to the 
icbcl, making the others defendants, should not be 
<liimissed on the mere ground that plaintiff failed to 
khow that the other persons refused to be made co- 
plainiiffs. 26 C. 409; 24 A. 226, Foil. 11906)29 M. 302. 
Also >902 A.W.N. 31 =24 A. aab. 

Suit for possession— Corllficate of sale not 

cballeoged— Secretary of State if necessary 
party. 

The Secretary of State is not a necessary parly to a 
suit where the plaintiff docs not want to have a certifi- 
c.itc and the sale thereunder set aside, but brings his 
suit for the recovery of die possession of ihc property 
treating the sale as a nullity and be is indiffiireiit 
■.vhether the sale stands or not. 31 C. 25C. 179, 
I .11. (1910) iiC.L. j. C.W.N, 6n6 = 5 In«l. 

L. M J| I . 


Soit to set aside revenue sale for arreare 

of Tcvenoe— Secretary of State not a necessary 
party; (1906) 7 C.W.N. 377* 

But see contra. (1903)8 C.W.N, 657=31 C, 159. 

Suit to set aside anciion sale — Decree-holde 

necessary party. 

5C.W.N. 10 = 25 B. 337=27 I*A. 216 (PkG.) = 
10 M.L.J. $68. 

Suit by decree-holder against successful 

claimant for declaration that certain property belongs 
to judgmeni-dcbtor— Judgment debtor not necetiary 

party. 

See; 1905 A.W.N. 172=2 A.L*J> 491=28 A, 41. 

— Parties— Offering sacrifice— Co»owner 9 ; suit 
by one co-owncr on obsiructioD by stranger for 
declaration. 

Two zemindars were the owners of a zemindari 
within which was an idol. The zcmindais were entitled 
to the flesh of the first goat sacrificed to the idol. One 
of the zcmcindars died and big heir, on obstruction by 
the sbebaits to her enjoyment of the right, sued for a 
declaration of her right. Held, that in the abicnce of 
objection by (he other zemindar to the plaintiff*! 
right to enjoy the subject-matter of the suit, the suit 
was maintainable without making the co-ovmeri 
parlies. (1906) 4 C.L. J. 469. 

— —Parties — Worshippers— Disciples* position of 
—Not CO owners. 

The siihyas or disciples of a mutt are not co-owners 
of the mutt along with its head; nor have they such 
interest in tlie mutt properly as will entitle them (o be 
made defendants in a suit to recover money or property 
from a Pandara Sannidhi. (1906) 16 M.L.J. 415=29 
Mad. 553. 

—Parties — Worshippers— Joinder of in salt for 

declaration — Poksession and damages— Misjoinder. 

15 M.L.J. 475 = 29 Mad, 106. 

—Parties — Objection that nobody was oh rScord 
to represent the estate— Suit for construction of 
will. 

In a suit for the consiruction of the will, a prcIimU 
nary objection, viz., that the suit was defective for want 
of a party representing thr estate of the (eitator, wM 
overruled a* alt the parties who could be any possi- 
bility have an interest in the estate were already 
before the court and as the plaint asked for adminis- 
tration only in case such relief were deemed necessary 
and the court in this case did not deem it to be 
necessary. (1905) 9 G.W.N. 1033. 

Parlies— Receiver— Salt in ejectment by 

Receiver — Discharge— Receiver — Dissolution inter scS““ 

See 30 B. 250^6 Bom. L.R. 995. 

—Parties to suits — Hindu Law — ^Jolnt family. 

(1907) 9 Bom. L.R. 1126. 

Parties— Hindu Law— Joint family — Partis* 

to suit — Right of Manager to sue in his own name. 

See 5 lloin. L.R, 618 = 28 B. 11 
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— “"Pa*^ti«8“Par»ition— Portion of joint estate — 
Suit lor, il maiiitainabic^IJ^rdar, il a iicccstary parly. 

A suit for partition of a poruon of a Joint estate is 
maintainable when such portion is the only property 
held jointly by the plaintiff and the dclcndanis, 
alihoogb the defendants may be jointly interested, with 
or without other pcisons in the remaining portion of 
the estate. (1904) i C.L.J. 40. 

—Parlies— Partners — Suit by one partner 

against agent for breach of contract — Collusion bet- 
ween partner and agent. 

A single partner cannot sue the agent of the firm 
for breach of contract unless it be that the other 
partner is in collusion with the agent and the cause 
of action against the agent is one that arose after the 
collusion and consequent upon it. (1903) 27 M. 80. 

Parties — Trustee— How far representative 

of beneficiary. 

The rul<* under which a beneficiary is sufficiently 
represented by his trustee docs not apply where the 
contest is between two beneficiaries. (1902) 4 Bom.L.R. 

857- 

—— -Parties — Tort— Sait for. 

See 6 C.L.J. 383. 


— —Parties — Mahomedan Law — Sait by creditor 
of deceased. 

The creditor of a deceased Mahomedan has the 
right to sue such of the heirs of the deceased as have 
taken the ektate and has the right to have recourse 
to a single hrir o/jly in case all the assets are in the 
hands of that heir. (1902) 26 M. 734. 

Parties — Village Officer— Madras Act 11 of 

1864: — Ill^al detention ot crops after arrears arc paid 
— Suit against vill igc Officer — Secretary of State not 
a necessary party. (1902J 26 M. 2f'3. 


The plaintiff is dominus litis and is not bound 
to join all adverse claimants as parties, and he 
must be left to exercise his own discretion as to 
the joinder of a defendant whose title is not in- 
volved in that of any other party to the suit* (1902) 
4 Bom.L.R. 754=27 B. 31. 


— Parties— Receiver — Leave to sue— Suit for 
possesaion. 

The receiver is not a necessary party to a snit 
for possession of immoveable property. (1897) 

—“Suit to eject trespassers from a village— 

Competence of one or more co-sharers to sue 
—Yes. 

xl** 156 dissented frpm 

(1901) A.W.N. 36. 


48 (d). Practice— Parties— Non*joinder. 
See C. P. C., S. 99 and 0. 1, R. 13. 


; Non-Joinder— Effect— Plaintiff failing to 

implead necessary parly in spite of specific plea 
in written statement— Dismissal of suit— Suit tor 
Eviction-Person in Possession of part of property 
not joined — Effect. 


Where m a suit for eviction, the defendant 
specifically pleads in his written statement that 
portions of the property were in the Possession of 
his wife under a separate tenancy and produces 
an amalnama and certain dakhilas and that the 
suit was bad for non-joinder of a necessary par* 
ty, it is up to the plaintiff to apply for adding 
the defendant s wife as a party defendant to the 
suit. Where she is admittedly in possession of 
part of the property, the suit cannot succeed 
unless she is made a party and if the plaintiff does 
not add her a party, the suit in respect of the 
portion in her possession must fail. 226 Ind. Cas. 
369=A. I. R.1947 Cal. 73 = 51 C. W. N. 323. 


— Parties— Suit by one uralan witboat con- 
sulting co-uralan not maintainable, tbongh his 
title denied by the other. 

One uralan cannot sue alone, evemhough the other 
denies his title unless the other preversely declines 
10 co-opcrate with the other, after b'ing invited to do 
so and when it is for the benefit of ibe institution 
that proceedings should betaken. In the latter case, he 
can sue alone* impleading the other as a co-defendant 
24 M. 296. 

[But see a6 M. 461; 26 M. 649 (F.B.).—E.D,] 


Non-joinder— Effect— Party impleaded but 

not described properly— Effect— Misdescrip- 
tion, 

Before a technical plea of non-joinder is enter* 
tamed and given effect to, the Court must 
ascertain what the substantial question in issue 
is. Where a necessary party is joined as a party 
to the suit, but he is not described as ashebait 
(as It should be), the mere omission to describe 
him as such is a mere technicality and a mere 
misdescription. 223 Ind. Cas. 324=12 B R to? — 
A. I. R. 1946 Pat. 440. * 


Parties- Receiver in possession of proper- 
ties— Suit for declaration of title— Beneficial 
owners parties— Receiver how far a necessary 
party, 

A receiver in possession of the properties is not 
a necessary party to a suit for a declaration of 
title to the properties when th;j beneficial owners 
are parlies. (1902) 6 C.W.N. 829=29 Cal. 509 


1 o oPEnto whom—C. I 

Lode, 0, 1, R. 9. 

Plea of non-joinder of others as plaintiffs can b 
raised only by the defendants who have an interes 

suit and not b 

those found subsequently not to have any interes 
therein. 22 Ind. Cas. 129 (Oudh). ^ 


——Parties— Plaintiff's right not to add a party 
whose title is not necessarily involved in the 
suit. 


48 (e). Practice-Parties-MisceUancous. 

cannot adopt one part and 
repudiate another part of an order— Estpppet. ° 



iPJ^ActlGE 



— 48. ^axtieb. 



When an order shows plainly that it is inten- 
ded to take effect in its entirety and that several 
parts of it depend upon each other, a person 
cannot adpot one part and repudiate another- For 
instance, if the Court directs that the suit shall 
be restored on the plaintiff paying the costs of 
tiie opposing party, there is t'o intention to benefit 
the latter except on the terms mentioned in the 
order itself. If the party receives the costs, his 
act is tantamount to adoping the order. But if a 
party receives the benefit reserving his right to 
object to the order, he will not in that case be 
precluded from attacking iti A. I. R. 1927 Mad, 
1009, Not Foil. 123 Ind. Cas. 337=31 M. L. W. 
30=1930 M. W. N. 50=A. I. R- 1930 Mad. 268= 
58 M.L. J. 137. 

— “Party adopting an order of Court — Estop- 
pel. 

A parly who has adopted an order of the Court 
and act'd under it, cannot, after he bas enjoyed 
a benefit under the order contend that it is valid 
for one purpose and invalid for another. But 
the principle does not apply where the benefit 
accepted would in any case be his whether the 
appeal succeeded or failed. Where in a suit on 
a money bond payable with compound interest 
the Court awards simple interest only, an appeal 
against the decree is not rendered incompetent 
tliough^thc dccree-iioMer accepts the costs deposi* 
ted by the judgment-debtor pn the basis of 
simple interest, subsequent to the filing of the 
appeal. 72 Ind. Cas, 554=iA. I. R. 1924 Cal. 380. 


“—A party omitting to defend in trial Court. 

When a defendant is served and has notice of 
the action but does not appear and elects to trust 
in another defendant for defence, he is precluded 
from arguing his case for the first time in Letters 
Patent Appeal. 93 Ind Cas. 998= A. I. R. 1926 All. 
427. 

A party cannot succeed upon evidence which 

is not relevant to his pleas. 90 Ind- Cas. 58=A,1.R. 
1926 Nag. 64. 

-Where the process-server was responsible for 

dot serving summons and the witnesses conse- 
quently did not appear* 

Held, that the plaintiff should not be punished 
for the negligence of an officer of the Court and 
the suit should not be dismissed for want of 
proof. 85 Ind. Cas. 321 =6 L.L.J. 418= A l.R. 1925 
Lah. 296. 

Co-plaintiffs must appear by same counsel. 

Co-plaintiffs cannot sever at the trial but must 
appear ty the same solicitors and counsel. Nor 
can the same person be made both a plaintiff and 
defendant. 25 Bom. 606, Foil* 77 Ind. Cas. 
83=24 Bom. L.R. 1111=47 Bom. 349=A,I.R. 1923 
Bom. 177. 


—Parties — Mortgage — Plea of paramount 
title. 


—Conduct of, relevancy. 

It is well established that the parties *nn5t be 
judged by the method with which they conduct 
their cases. Thus any objection to the admissibility 
of the evidence of a witness may be regarded 
as waived by the other party if in 

his cross-examination. 73 Ind* Cas. 654 — A. I» K. 
1923 All. 612, 


■Same individual as plaintiff and defendant 
—Rule— Exceptions. 

It is a well-rccognised elementary rule of proce- 
dure that the same individual even m different 
caoaciticSt cannot be both a plaintiu and a defen* 
dant The rule, however, is subject to exceptions 
in equity in cases where it would be possible to 
ascertain the rights and Iiabil-ties of the parties 
in the event of all the parties being present before 
the Court cither in the group of plaintiffs or defen- 
dants. 48 Bom. L.R. 341 = A.I.H. 1946 Bom. 516 = 
1947 Comp. C. 21=229 Ind. Cas. 84. 


The same individual in different capacities 

can be both plaintiff and defendant in one and the 
same action provided the Court of fact can adjust 
the rights of the parties. 125 Ind. Cas. 115 = A.1.R. 
1930 Pati 231. 


Parties— Plaintiff and defendants to be 

different — Rule— Exception. 

The rule that the same man cannot be plaintiff 
.ind defendant in the same suit loses much of its 
lorce in India where the Courts or Courts of 
1 tuity when all the parties are before the court 
uid when their rights can he determined and ad- 
jUiicd. 2 ind. Cas. -597 (Cal.). 


The defendant cannot in appeal plead that the 
suit ought to have been dismissed on the ground 
that be claimed paramount title when the suit is 
decreed against him with costs. 32 Ind.C^s. 358 
(Cal.). 

—Parties— Decree— Effect of. 

A person who is not a party to a suit is not 
bound or affected by a decree passed therein. 37 
Cal. 239=14 CW.N. 214=11 C.L.J. 166=3 Bur. 
L.T. 27 = 12 Bom. L.R- 234 = 20 M.L.J. 153 = 37 I.A. 
19=5 Ind. Cas. 151 (P.C.). 

Parties— Declaration in favour ©f perfiohi 

who are not parties to the suit. 

A Court is not justified in making a declara- 
tion in favour of persons who arc not parties to 
suit, on whose behalf no claim was set up, and no 
issue was raised in regard to it* 9 C.L.j. 421 = 13 
C.W.N. 611 = 2 Ind. Cas. 641. 

—Parties whether can intervene in appeal. 

As an ordinary rule, a person who was not a party 
to the suit in the court of first instance ought not 
to be allowed to intervene at the appellate 
stage; but the power is vested in the court to have 
him as a party respondent. Such power should 
he exercised with caution. A person who is not a 
party to proceedings in, the probate court in 
which the validity of a will is questioned, is bound 
by the result if he was aware of the proceedings 
and had a right to intervene. Quaere; — Whether 
the doctrine that the mere circumstance that a 
stranger has promoted litigation or assisted in a 
suit, does not make him bound by the judgment 
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applies to probate proceedings. (1910) 12 CL.J. 
91 -»6 Ind.Cas. 9 i 2 . 

—Parties— Joint vendees, suit by one for re- 
covery of lands purchased. 

Per Banerjee,J. — One of several joint vendees 
can maintain a suit for his share of the property 
purchased* If both sue and one of them dies, and 
the deceased man's representative are not brought 
on the record, the remaining plaintiff can recover 
his share of the property. Per RichardSt J.— One 
of t>»e joint vendees can sue for the whole property 
purchased. 1905 A .W.N. 274=3 A.L.J. 30. 


49. Practice — Partition suit. 

—Partition suit — Prayer in plaint for past 
mesce profits — Court-fee paid on the prayer — 
Ko provision made in the preliminary decree — 
Subsequent application by plaintiff — Order for 
provision in the final decree ~ Jurisdiction of 
Court to make. 

Where a preliminary decree for partition is 
silent as to the claim for mesne profits, the parties 
are not precluded from applying or the Court from 
awarding, mesne profits by its final decree, especi- 
ally, when the plaint specifically asked for 
past mesne profits and court-fee on that relief was 
paid. (1938) 2 M.L.J. 704, foil. 1949 M.W.N 236 
= 62 L.W. 3F6=A.I.R. 1949 Mad. 743=n949) 1 
M.L J. 522. 

Partition suit — Abatement and withdrawal — 

Second suit— Maintainability. See CP. Code, 
O. 22, R. 9. 26 Pat. 304=A.I.R. 1948 Pat. 244. 

■ —Partition. 

It is not necessary in a partition suit that a 
defendant who claims a share in the property 
should be made a co-plaintiff. 119 Ind. Cas. 
656=53 Bom. 472=31 Bom. L.R. 647 = A.I.R. 1929 
Bom. 345. 

— ■ ■Omission to include certain property. 

An offer by the plaintiff in a suit for partition 
to include other property, not mentioned in the 
plaint, which may be proved to he joint, is suffi- 
cient to cure the defect of omission of any proper- 
ties from the partition and the suit is not liable 
to be dismisseel on the technical ground of certain 
items not having been included in the plaint. 117 
Ind. Cas. 412=6 O.W.N. 142 = A.I.R. 1929 Oudh 
162. 

Partition suit— Preliminary decree— Dismis- 
sal of suit— Legality. 

The Court has no jurisdiction to dismiss the 
suit after a preliminary decree has been passed 
in a partition suit merely because there has 
been delay in producing the Commissioner’s fee. 
6 P.L.T. 152=86 Ind. Cas* 785 = A.I.R. 1925 Pat. 
433. 

—Dismissal of suit after preliminary decree 
for partition is bad. 

A Court is completely wrong is dismissing a 
suit after a preliminary decree for partition has 


been passed on the ground that the lands which 
were partitioned by the Commissioner were 
different from the lands ordered to be partition- 
ed tinder the preliminary decree. 72 Ind* Cas. 916 
=2 Pat. 432=4 P.L T. 257= A.I.R. 1923 Pat. 342. 

— Partition suit— Plaintiff’s tifle originally defec- 
tive, perfected pending suit— Suit may be decreed. 
61 Ind. Cas. 398=45 Bom. 983=23 Bom. L.R. 391 
—A.I.R. 1921 Bom. 455. 


Partition suit — Impossibility Decree for 

sale. 

When there are actual difficulties in partition 
the court may order sale; otherwise partition may 
be granted. 20 C.W.N. 1806=1 Pat. L.J. 441=2 
Pat. L.W, 383=35 Ind. Cas- 861. 


50. Practice — Plea. 

Plea— Suit for recovery of possession on 

basis of document, property in suit being left 
out as result of clerical mistake— Suit for recti- 
fication barred— Mistake, can be proved. 

In a suit for recovery of possession based on a 
document which contains a mistake, the property 
in suit being left out through clerical mistake, 
although a suit for rectification may be barred by 
limitation, the Plaintiff is entitled to succeed and 
mistake can be proved under S. 92, Evidence Act. 
A.I.R. 1930 All. 387. 

— —Where the judgment of an Appellate Court 
makes no mention of a ground of appeal it must 
be presumed that it was abandoned before that 
Court. 117 Ind. Cas. 905 (Lah.). 

Third party made defendant — He cannot im- 
peach a title obtained against the real owner, 
no Ind. Cas. 383 = A.I.R. 1928 All. 665. 

'Second Appeal— Grounds given up to cause 

admission of appeal cannot be argued at the 
hearing. 98 lod. Cas- 328 = 24 M.L.W. 764 = A.I.R. 
1927 Mad. 75 = 51 M.L.J. 639. 

— Plea of payment and plea of set-off. 

Payment means that the debt claimed by the 
plaintiff is not due at all as it has been paid al- 
ready. The plea of set-off is a request that the 
debt due to the plaintiff be regarded thereafter as 
paid by being set-oH against another debt due 
by the plaintiff to the defendant- 84 Ind. Cas. 
956 = 2 Rang. 349= A.I.R. 1925 Rang. 22. 

-Failure to raise a plea is not equivalent to 

consent. 65 Ind. Cas. 345 = 8 O L.J. 596=A.I.R. 
1922 Oudh 5. 

Plea of minority under special law— Bond 
executed by peison otherwise of full age. 

Where a person being of full age at the time 
of executing a hond and a fortiori of the suit 
on it and executed the 1 ond as of full age the 
ground for exempting 1 iro frrm liability such as 
that the fact that a certain person was appointed 
his guardian under a certain Act had the effect 
of prolonging his minority to a latter age 



